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BE  IT  REMEMBERED.  That  on  the  thirteenth  day  of  ApriL  in  the  forty-third  year 
ff  the  independenee  of  the  United  Statn  ef  Aawiea,  A«  Oi  1810,  Uaae  Riley,  of  the  nid  dirtriet, 
bath  deoodted  in  thii  ofllee  the  title  of  a  book,  the  right  whereof  be  claimt  as  proprietor,  in  the 
«wdifiaiowln(,  towit:         • 

*  Riley*!  Edidon^A  Praelioal  Trmtiie  on  the  Criminal  Law ;  eompritinK  the  Praetiee,  Plead- 
inct.  and  Endenee,  whieh  oeear  in  the  eonrse  of  Criminal  ProMeotions, 


ingt,  and  Endenee,  whieh  oeear  m  the  eonrse  of  Cnminal  ProMeotions,  whether  by  Indiet> 
ment  or  Inftnmation*  With  a  eo^oo*  eoUeetion  of  Preeedenti  of  Indietments,  Inftrmations, 
Pretentmenti.  and  every  deteription  of  Practical  Forms,  with  comprehensive  Notes  as  to  each 
paitieotar  OAaee,  the  waeeu.  Indictment,  Plea,  Defimee>  Evidoice,  Trial,  Verdict,  Jadc^ 
mem  and  Pvniihment.  By  Jbteph  Chitty.  Esq.  of  the  Middfe  Temple.  With  additional  Notes 
of  Decisions  in  the  Courts  of  the  United  Statn,  and  of  many  of  the  State  Courts ;  and  abo  of 
Precedents  used  in  sraae  of  those  Courts.  By  Richard  Peteiv,  jr.  Counsellor  at  Law.  Intwo 
Tohime»-VoLL** 

fneoaftnnitTtotheaetof  the  Congress  of  the  United  Stales,  entitled  «An  Act  fbrtheEn- 
Maracement  of  Leaminf ,  byseeoring  the  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and 

KroMielon  of  weh  c«»pies,  dnrinff  the  tines  thevrin  mentioned.**— And  aleo  to  the  act,  entitled. 
An  ActsnpplementwytoanAet,  entitled,  *  An  Act  for  the  Encourafiement  of  Learning,  by  se^ 
eaiinc  the  et^ies  of  Maps,  Charts,  and  Books,  to  the'  authors  and  propnetort  of  such  copies  during 
the  timiM  therein  mentioned,*  man  estendinr  the  benefits  thereof  to  the  arts  of  derigning,  engrav- 
ing, and  ecdiiag  hiftsrical  and  other  priatv* 
^  D.  CALDWELL, 

Ctefc  of  the  Eimrm  District  of  PenntyivaBia. 


PREFACE 


TO  THE  LONDON  EDITION. 


IN  the  following  work  I  have  attempted  to  take  a  com- 
prehensive  and  practical  view  of  the  Criminal  Law«  In 
tiiejini  volume  are  stated  the  principles,  rules,  and  prac- 
tice which  affect  criminal  prosecutions  in  general,  from 
their  commencement  to  their  conclusion.  In  the  second 
and  third  volumes  will  be  found  the  law  relative  to  each 
particular  offence,  the  process  against  the  offender,  the 
indictment,  the  defence,  the  evidence,  the  judgment  and 
punishment;  with  a  very  comprehensive  collection  of  pre- 
cedent of  indictments  and  informations  for  each  offence^ 
with  notes  on  the  component  parts  of  such  precedents* 
The  Jburth  volume  contsuns  the  pleas  to  indictments  and 
informations,  and  proceedings  thereon;  and  the  practical 
forms  to  be  adopted  by  magistrates  and  others  in  the 
course  of  the  prosecution,  whether  by  indictment  or  in- 
formation. But  the  better  to  enable  the  reader  to  form 
an  opinion  how  far  the  subject  may  be  worthy  his  atten- 
tion, and  to  facilitate  reference  to  different  parts  of  the 
work,  as  well  as  to  afford  the  student  a  concise  view  of 
the  course  of  proceedings  in  criminal  cases,  it  may  be 
expedient  to  state  more  particularly  the  subject  oi  the 
following  pages. 

As  criminal  prosecutions,  though  in  the  name  of  the 
king,  are  usually  instituted  by  some  particular  individual 
ihejki^  volume  commences  with  a  statement  of  the  par- 
ties competent  to  prosecute,  the  obligations  and  advan- 
tages inducing  an  individual  to  become  the  accuser,  and 
the  liability  which  he  incurs. 

In  the  mcond  chapter,  the  law  relative  to  arrests  on 
criminal  chaiiges,  is  nery  fuUy  considered,  riz.  wlio  may 
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be  arrested — ^for  what  crimes — at  what  time — ^in  what 
places — ^and  by  whom^  as  by  private  individuals^  consta- 
bles, watchmen,  justices  of  the  peace,  sheriffs,  coroners, 
and  upon  hue  and  cry.  Next  are  considered  the  arrests 
under  warrant;  the  imbrmation  or  evidence  given  before 
a  magistrate,  his  summons  or  his  warrant  thereon;  by 
whom  a  warrant  may  be  issued;  to  whom  directed;  its 
form  and  requisites;  we  backing  of  the  wairant,  and  thcf 
law  and  practice  of  a  supersedeas  to  prevent  an  arrest 
under  it  Then  is  considered  how  the  warrant  is  to 
be  executed;  the  legality  of  breaking  open  doors;  the 
conduct  of  the  officer  after  the  an*est;  the  law  relative  to 
resistance  of  process,  escapes,  rescues,  and  retaking;  the 
mode  of  detaining  a  party  already  in  custody;  the  law  re- 
lative to  search  warrants;  and  the  indemnity  to  magis- 
trates, officers,  and  parties  concerned  in  the  arrest 

In  the  third  chapter  is  considered  the  examination  of 
the  accuser,  the  witnesses,  and  prisoner,  before  the  ma- 
gistrate; the  recognizances;  bail;  commitment  and  inci- 
dental proceedings,  viz.  the  time  of  examination;  the  sta- 
tutes and  decisions  which  regulate  it;  the  summoning  of 
the  witnesses,  and  enforcing  their  appearance  before  the 
magistrate;  the  swearing  of  the  accuser  and  the  witnesses; 
and  the  formal  mode  of  taking  their  examinations,  as  well 
as  that  of  the  prisoner;  the  power  of  the  magistrate  to 
discharge  the  prisoner  in  cases  where  he  considers  there 
is  no  ground  for  the  accusation;  the  recognizances  to  pro- 
secute and  give  evidence;  the  duty  to  certify  the  exami- 
nation and  recognizances  to  tlie  proper  court;  the  law  of 
bailing  in  criminal  cases;  what  are  sufficient  bail;  of  the 
offence  of  taking  insufficient  bail,  and  of  refusing  bail; 
the  form  and  requisites  of  the  recognizance  of  bail,  and 
of  certifying  such  recognizanc-es,  and  the  power  of  bail 
to  take  and  render  their  principal. 

The  law  relative  to  the  commitment  of  the  prisoner  is 
then  considered;  to  what  prison  he  is  to  be  sent;  the  form 
and  requisites  of  the  commitment;  how  the  expense  of 
his  conveyance  to  prison  is  to  be  defrayed;  the  duty  of 
the  gaoler  to  receive  him,  and  to  give  him  a  copy  of  the 
mittimus.  This  chapter  concludes  with  a  full  considera- 
tion of  the  writ  of  habeas  corpus,  as  it  applies  to,  and  af- 
fects, criminal  proceedings;  when  the  writ  is  to  be  grant- 
ed; the  practical  mode  of  obtaining  it;  the  writ  itself,  its 
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fofin  and  requisites;  the  return  which  may  be  made  to  it; 
the  proceedmgs  upon  it;  and  the  bailing  of  the  prisoner 
when  brought  up  before  the  superior  tribunal 

The  supfXMsed  lender  having  been  thus  secured  and 
committed  for  trial,  the  next  considerations  are,  the  court 
in  which  the  proceeding  is  to  be  instituted;  the  time 
within  which  the  prosecution  must  be  commenced;  and 
the  mode  of  conducting  it;  and,  therefore,  in  the  faurtii 
chapter^  are  fully  considered  the  criminal  jurisdiction  of 
the  courts  of  general  and  quarter  sessions  of  the  peace; 
oyer  and  terminer;  general  gaol  delivery;  assize  and  nisi 
prius  courts  under  special  commissions;  the  admiralty 
sessions;  and  the  court  of  king's  bench,  with  some  other 
courts  of  more  limited  power;  the  time  of  prosecution, 
whether  limited  by  the  habeas  coipus  act  or  other  parti* 
cular  miactments^  the  modes  of  prosecution,  whether  by 
indictment,  presentment  by  a  grand  jury  of  their  own 
knowledge,  coroner's  inquest,  verdict  of  a  jury  in  a  civil 
action,  information  in  the  king's  bench,  presentments  of 
a  judge  or  justice  of  the  peace,  or  informations  at  ses- 
sions. 

In  ibejifih  chapter,  the  general  principles,  rules,  and 
practice  affecting  the  structure  of  an  indictment,  whether 
against  principals  or  accessaries  at  common  lawyer  upon 
statutes,  are  very  minutely  considered,  viz.  its  general  re- 
quisites of  certainty  and  language,  and  its  form,  parts,  and 
particular  requisites,  as  the  venue  and  mode  of  stating 
and  repeating  it,  the  formal  words  of  commencing  the  in- 
dictment, the  name  and  addition  of  the  defendant,  and  of 
third  persons,  the  statement  of  the  time  wh^  the  offence 
and  other  circumstances  took  place,  the  use  of  the  vide- 
2tcef,  the  description  of  the  offence  itself,  the  various 
teclmical  terms  which  must  be  inserted,  the  usual  words 
of  concluding  the  indictment,  the  utility  of  several  counts, 
the  cases  in  which  a  part  of  a  count  may  be  found  by  the 
jury,  and  the  joinder  of  several  offences.  The  law  rela- 
tive to  principals  and  accessaries  in  the  first  and  second 
degree,  and  of  accessaries  before  and  after  the  fact,  and 
the  distinctions  respecting  the  criminality  and  punish- 
ment of  each  of  these  offenders,  tc^etiier  with  the  law 
respecting  the  joinder  of  several  onenders  in  the  same 
indictment,  whether  guilty  in  the  same  or  different  de- 
grees^  are  then  fully  considered    Next  are  examined  at 
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some  leogth  the  requisites  of  indietments  founded  upon 
statutes;  and  this  chapter  concludes  with  some  general 
considerations  on  the  consequences  of  an  unnecessary 
lengtib^  and  of  variance  in  the  indictment  how  far  crimi- 
nal proceedings  are  amendable,  when  the  indictment  will 
be  quashed,  and  what  are  the  consequences  of  its  being 
found  defective. 

The  siaih  chapter  relates  to  the  grand  jury  and  the 
presentment  and  finding  of  the  bill  of  indictment,  viz.  the 
number,  qualification,  and  mode  of  summoning .  the  ju- 
rors, and  die  proceedings  to  swear  and  cbaige  them  both 
at  the  assizes  and  sessions;  the  time  they  are  to  serve; 
the  extent  of  their  jurisdiction;  the  mode  of  preferring 
the  bUl  of  indictment  before  them;  the  evidence  to  be 
adduced;  the  mode  of  compelling  the  attendance  of  wit- 
nesses, and  production  of  documents;  and  of  the  finding 
or  rejecting  the  bill  presented. 

The  caption  of  the  indictment,  or  style  of  the  court  at 
which  it  was  found,  is  considered  in  ihe  seventh  chapter, 
with  the  law  relative  to  demurrers,  founded  on  defects  in 
the  caption,  and  the  jurisdiction  and  practice  of  the  court 
as  to  amending  a  defect  in  this  part  of  the  proceedings. 

In  chapter  eight,  the  process  against  the  defendant, 
after  in^ctment  lound,  and  the  proceedings  thereon,  are 
minutely  examined:  first,  the  summary  process,  by  ca- 
pias, bench  warrant,  or  by  a  judge's  or  justice^s  warrant; 
supersedeas  to  prevent  arrest;  the  bailing  of  the  defend* 
ant,  and  his  commitment  (or  trial:  secondly,  the  process 
to  outlawry;  the  consequences  of  that  judgment,  and  the 
subsequent  proceedings  to  enforce  or  reverse  it. 

The  niruk  chapter  comprises  the  law  and  practice  re- 
lative to  the  removal  of  indictments  from  inferior  courts 
to  the  court  of  king's  bench  by  writ  of  certiorari. 

In  the  tenth  chapter  are  stated  the  application  for  a 
copy  of  the  indictment;  the  assignment  of  counsel  to  the 
defendant;  the  cases  in  which  the  appearance  and  de* 
fence  may  be  by  attorney,  and  the  defence  in  forma  pau- 
peris. The  law  and  practice  of  the  defendant's  arraign- 
ment in  cases  of  treason  and  felony  are  then  fully  stated^ 
together  with  the  rules  which  govern  the  arraignment  of 
principals  and  accessaries,  and  arraignments  upon  several 
indictments,  and  also  the  incidents  of  arraignments,  viz. 
denial  of  identity,  pleading  in  abatement,  standiiig  mute, 
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confemen  of  guilty  and  proceedingB  which  seyerally  fol- 
low them. 

In  the  eleventh  chapter,  after  stating  the  modes  in  the 
king's  bench  of  compelling  the  defendant  to  plead  or  de- 
mur, a  compreh^isive  yiew  is  taken  of  criminal  plead- 
ings. First  are  shown  the  various  pleas  in  criminal 
cases,  their  general  qualities,  requisites  and  number,  the 
tioie  and  manner  of  pleading  them,  with  the  amending, 
withdrawing  and  pleading  them  afresh,  and  the  mode  in 
which  pleas  are  entered  ;^then  the  several  particular 
pleas  and  proceedings  thereon,  are  separately  stated  and 
discussed,  viz.  pleas  to  the  jurisdiction,  demurrers  to  the 
indictment  and  their  effects;  pleas  in  abatement,  and  all 
proceedings  to  which  they  give  rise ;  pleas  in  bar,  as  autre- 
fois acquit,  convict,  or  attaint  and  pardon;  and  pleas  to  tlie 
matter  or  merits  of  the  indictment,  as  the  general  issue, 
and  special  pleas  when  requisite.  And  then  this  chapter 
concludes  with  some  observations  on  stopping  the  prose- 
cution by  nolle  prosequi. 

The  twelfth  chapter  comprises -the  proceec&ngs  before 
the  trial,  and  relating  to  it,  viz.  the  issue,  record  of  nisi 
prius,  the  mode  of  obtaining  a  view,  the  time  of  trial,  the 
notice  of  trial,  the  proceedings  to  put  off  the  trial,  and 
the  place  of  trial,  together  with  trials  at  bar,  remanets, 
compromises,  and  mode  of  withdrawing  the  record. 

The  juiy  and  proceedingis  relating  to  them,  form  (he 
next  subject  of  inquiry,  and  therefore  in  the  tMrteenth 
chapter  the  following  matters  are  fully  considered :  the 
county  from  which  the  jury  must  be  summoned;  the  court 
into  which  the  jurors  are  to  be  returned;  the  qualifica- 
tion of  the  jurors;  their  number;  the  process  by  which 
the  iury  is  to  be  convened;  when  it  may  be  joint  or  se- 
veral, and  with  a  clause  of  proviso;  the  mode  in  which 
the  process  is  to  be  executed,  and  the  attendance  of  the 
jurors  compeUed;  the  time  when  the  process  must  be  re- 
turnable; to  whom  directed,  and  by  whom  returned;  the 
form  of  the  return,  and  when  a  panel  of  the  jury  must 
be  returned;  when  there  may  be  a  tales;  the  proceedings 
rdative  to  special  juries;  a  jury  de  medietate  linguae,  and 
Hnd  indemnities  and  liabilities  of  jurors.  Next  is  consi- 
dered the  calling  of  the  defendant  to  the  bar,  and  his 
treatment  there,  and  the  calling  of  the  jury;  and  then  the 
different  proceedings  relative  to  challenges,  ?iz.  those  on 
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behalf  of  the  king  and  the  defendants;  challenges  to  the 
array,  and  to  the  polls;  the  time  and  mode  of  challenge^ 
and  how  it  is  to  be  tried;  and  the  mode  of  reforming  the 
panel.  Lastly,  are  stated  the  manner  t>f  swearing  the 
jury;  thehr  being  placed  in  the  jury  box;  and  Ae  procla- 
mation made  immediately  before  the  trial  commences. 

In  ^e  fourteenth  chapter,  great  attention  has  been  paid' 
to  the  proceedings  on  the  trial,  and  in  particular  to  the 
evidence  and  verdict.  In  die  first  place  is  stated,  the 
mode  of  reading  the  indictnffint  in  prosecutions  for  trea- 
son or  felony,  and  the  conduct  of  the  junior  and  leading 
counsel  for  the  prosecution.  The  evidence  in  criminal 
cases  is  considered  and  arranged,  with  reference  to  the 
parts  of  the  indictment  which  are  to  be  proved  in  evi- 
dence. Then  are  considered  the  degree  and  kind  of 
proof,  viz.  what  is  sufficient  evidence;  of  presumptive 
evidence,  and  evidence  required  by  particular  statutes; 
the  requisite  number  of  witnesses;  when  it  is  sufficient 
to  produce  the  best  evidence  the  nature  of  the  case  al- 
lows; when  hearsay  evidence  is  admissible;  when  dying 
declarations  may  be  received;  when  the  defendant's  con- 
fession is  evidence,  and  when  testimony  as  to  character 
is  admissible  for  the  crown.  The  modes  of  proof  are 
next  examined,  which  consist  either  of  written  docu- 
ments or  the  verbal  evidence  of  witnesses.  Under  the 
first  class  are  considered  public  documents;  private  do- 
cuments with  the  subpoena,  and  notice  to  produce  them; 
proof  of  hand  writing,  and  the  necessity  for  stamping  the 
documents;  with  the  depositions  taken  before  a  magis- 
trate. Under  the  second  class  are  discussed  the  parties 
who  may  be  witnesses;  the  distinction  between  compe- 
tency and  credit;  the  grounds  of  incompetence,  as  in- 
fancy, defect  of  intellect,  infidelity,  religious  scruples  and 
near  relationship,  interest  in  the  event,  infamy,  and  how 
the  last  objection  is  to  be  shown  to  the  court 

The  grounds  on  which  the  evidence  of  accomplices  is 
received  are  also  stated,  and  the  protection  afforded  to 
professional  confidence.  The  time  when  the  objection 
to  the  competency  of  a  witness  must  be  taken,  is  also 
shown.  The  mode  of  compelling  the  attendance  of  wit- 
nesses, is  also  considered.  Then  is  stated  the  practical 
method  of  swearing  the  witness,  and  his  giving  evidence 
on  the  trial;  his  right  to  refuse  to  criminate  himself;  his 
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erofis-examinatioii^  and  bills  of  exception,  and  demurrers 
to  evidence.  The  evidence  on  the  part  of  the  prosecu* 
tion  beiiig  closed,  next  are  considered  the  address  of  the 
defendant,  and  the  evidence  on  his  behalf;  the  reply  on 
the  part  of  the  prosecution;  the  adjournment  from  day  to 
day;  the  consequences  of  iUness,  &c.  during  the  trial; 
the  oh^ct  of  withdrawing  a  juror;  committals  for  con- 
tempt of  court;  the  summing  up  of  the  judge,  and  the 
-conduct  of  the  jurors  in  considering  their  verdict,  and 
iiow  they  are  asked  to  return  it  The  verdict  and  mode 
of  delivering  it  are  then  considered,  and  the  kinds  of  ver- 
dicts, whether  general,  partial,  or  special.  The  proceed- 
ings as  to  special  cai^es,  and  sending  the  jury  to  reconsi- 
der tiieir  verdict,  and  the  proceedings  on  conviction  or 
acquittal,  conclude  this  chapter. 
'  The  fifteenth  chapter  states  the  proceedings  between 
verdict  and  judgment,  viz.  the  removine  the  verdict  in 
some  cases  into  the  king's  bench;  the  rule  for  judgment; 
the  proceedings  as  to  obtaining  a  new  trial;  the  motion  for 
stay  of  judgment,  and  that  in  arrest  of  judgment;  the  pro- 
cess after  verdict  to  bring  in  defendant  to  receive  judg- 
ment, and  the  practice  as  to  compromises  with  the  pro- 
secutor, between  verdict  and  judgment  The  law  as  to 
benefit  of  clei^  is  then  very  fully  considered,  botii  in  its 
Instory  and  present  practice:  and  this  chsCpter  concludes 
with  &e  consideration  of  several  matters  of  practice  an*- 
tecedent  to  the  judgbient  in  cases  of  prosecutions  for  mis- 
demeanours, as  the  rule  to  show  cause  why  a  fine  should 
not  be  imposed  on  the  defendant;  the  proceedings  to  com- 
pel an  inferior  court  to  give  judgment;  the  affidavits  in 
the  king's  bench,  in  mitigation  or  aggravation  of  the  pu- 
nishment, and  the  course  of  proceedings  thereon ;  and  re- 
ferences to  the  master  to  determine  what  compensation 
should  be  made  to  the  prosecutor,  and  the  proceeding 
by  attachment  to  enforce  the  master's  decision. 

The  judgment  and  its  incidents  are  the  subjects  of  m- 
quiry  in  &e  sixteenth  chapter.  The  cases  where  the  de- 
fendant must  be  in  court;  what  court  may  pronounce  the 
judgment,  and  die  time  and  manner  of  giving  judgment, 
are  stated;  and  then  follow,  in  regular  oi^er,  the  law  and 
|»raetice  as  to  express  judgments  or  sentences,  as  well 
those  which  are  fixed  and  stated^  as  those  which  vary  ao- 
tXHr^gtothedi9cretio&  of  the  court,  viz.  in  hidi  treas<m 
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— ^for  coining — ^for  petty  treason — ^for  murder — ^for  felo- 
ny in  general — in  praemunire — ^for  misprision  of  trea- 
son or  felony;  and  some  other  express  judgments  for 
misdemeanour  fixed  by  particular  statutes.  The  discre- 
tionary punishments  are  then  fully  considered  in  the  case 
of  clergyable  felonies;  petty  larceny;  perjury;  obtaining 
money  by  false  pretences;  libels;  nuisances  to  highways^ 
and  other  offences.  Judgments  without  express  sentence 
are  then  considered:  also  what  is  to  be  the  duration  of 
the  punishment  when  the  defendant  is  convicted  of  se- 
verai  offences.  Then  follow  the  judgments  for  the  de- 
fendant, with  some  points  as  to  the  record  of  the  judg- 
ment^ and  the  cases  in  which  one  sentence  may  be  va- 
cated and  another  given. 

In  the  seventeentlh  and  dghteenth  chapters  are  consi- 
dered the  consequences  of  judgment  of  death,  viz.  attain-^ 
der,  forfeiture,  and  corruption  of  blood;  with  the  means 
of  removing  them,  as  well  as  the  proceedings  to  reverse 
tile  judgment,  with  or  without  writ  of  error,  or  by  act  of 
parliament,  &c. 

Jleprieves^  pardons,  and  pleas  of  non-identy,  are  treat- 
ed of  in  the  nineteenth  chapter.  Reprieves  by  direction 
of  the  crown  or  by  the  judge*  who  has  tried  the  prisoner, 
are  first  considered,  and  then  are  stated  reprieves  on  ac- 
count of  pregnancy  or  insanity.  In  considering  pardons, 
the  offences  pardonable  and  what  are  usually  pardoned, 
are  first  ^examined;  and  tlien  is  stated  how  a  pardon  is  to 
bo  granted;  the  manner  of  allowing  it;  and  its  effect 
And  the  chapter  concludes  with  the  law  relative  to  tlje 
plea  of  non-identity,  and  proceedings  when  it  is  relied  on. 

In  the  tiventieth  chapter,  punishments  founded  on  the 
different  sentences,  are  v^ry  fully  considered  in  their  na- 
ture and  the  mode  of  their  infliction.  First,  that  of 
death:  by  what  warrant  the  execution  must  be  autho- 
rized; by  what  court  appointed;  the  tkne  and  place  of 
execution ;  the  oflicer  by  whom  the  sentence  is  to  be  ex- 
ecuted; and  the  manner  in  which  it  is  to  be  conducted. 
Then  follow  the  punishments  of  transportation,  whip- 
jping*,  pillory,  and  imprisonment;  with  the  regulations  as 
to  the  conduct  of  prisons  and  houses  of  con*ection,  and 
the  power  and  liability  of  gaolers.  The  punishment  of 
fines  and  other  collateral  punishments,  as  that  of  striking 
an  attprney  off  the  rolls,  deprivation  of  ecclesiastical  be-  * 
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nefiees,  or  expulsion  of  a  member  of  the  House  of  Com- 
mons, are  then  stated.  And  this  chapter  concludes  with 
a  view  of  the  effect  of  the  sentence  upon  civil  actions 
against  the  defendant,  with  the  practice  as  to  entries, 
and  registers  of  a.  prisoner's  discharge,  or  satisfaction  of 
a  fine,  &c. 

In  the  twenty-first  chapter,  are  considered,  certificates 
of  conviction  and  allowance  of  clergy,  &c.;  estreats;  res- 
titution of  property  stolen;  rewards  and  immunities;  ex- 
emption from  offiqes  under  the  certificate  or  Tyburn 
ticket  The  law  relative  to  the  costs  of  the  prosecution, 
and  the  costs  of  the  defendant,  the  fees  of  officers,  and 
the  attomey^s  bill,  is  then  stated;  and  this  chapter  con- 
cludes with  a  short  consideration  of  tlie  remedies  for  ma* 
licious  prosecutions. 


Cfinmud  informaiians  in  the  king^s  bench,  form  the 
subject  of  inquiry  in  the  tweniy-semnd  chapter,  which 
concludes  the  first  volume.  The  advantages  and  disad- 
yantages  of  this  course  of  proceeding,  and  the  restric- 
tions imposed  in  modem  times,  are  fully  stated.  The 
subject  is  then  divided  into  those  informations  which  are 
filed  ex  officio  by  the  attorney  general,  and  those  which 
by  leave  of  the  court  are  prosecuted  in  the  name  of  the 
coroner  or  master  of  the  crown  office,  either  against  pri- 
Tate  individuals  or  against  magistrates. 

Informations  hy  the  Jittomey  General  are  considered 
with  reference  to  the  party  by  whom  to  be  filed;  for  what 
offence;  how  filed;  and  upon  what  evidence;  the  form  of 
the  information;  of  quashing  it  upon  the  application  of 
the  attorney  general;  the  amendment  thereof;  and  the 
trial.  Judgment,'  and  other  proceedings. 

Informations  against  private  mdividuals  are  consider- 
ed with  reference  to  the  cases  in  which  the  court  will 
grant  them;  the  time  and  notice  of  motion;  the  affidavits 
on  which  the  motion  is  to  be  grounded;  the  motion  for 
the  rule  to  show  cause;  the  service  of  the  copy  of  the 
rule  on  the  defendant,  and  the  proceedings  thereon.  The 
affidavits  and  proceedings  on  the  part  of  the  defendant 
are  then  exammed,  as  well  as  the  enlargement  of  the 
time  for  ahawing  cause^  and  the  proceedings  on  showing 


cause,  the  recognizance  to  prosecute,  and  the  informa* 
tion  itself,  its  form  and  requisites;  the  trial;  modes  of  mi- 
tigating or  increasing  the  punishment,  and  the  judgment 
ultimately  passed  by  die  king's  bench  on  a  party  con*- 
victed.  The  informations  c^ainst  magislrates  are  then 
considered  in  the  points  in  which  they  differ  from  those 
against  individuals;  and  with  a  summary  of  these  the  vo- 
lume concludes. 


The  second  and  third  volumes  contain  a  practical  view 
of  every  description  of  crime;  the  process  against  the  of- 
fender; the  requisites  of  the  indictment;  the  defence  and 
the  evidence;  the  judgment  and  the  punishment;  and 
then  are  given  the  forms  of  indictments,  informations 
and  presentments,  for  each  offence;  with  notes  on  the 
particular  parts  of  each  precedent  The  whole  of  the 
matter  of  these  volumes  is  arranged  in  a  systematic  order, 
resembling  that  adopted  by  Mr.  Justice  ^Blackstone  and 
Mr.  East.  The  first  chapter  contains  the  usual  com- 
mencements and  conclusions  of  indictments,  informations, 
coroner's  inquests,  and  presentments  of  a  judge  or  jus- 
tice ;  and  as  these  forms  are  generally  to  be  observed  in 
the  structure  of  all  indictments  and  other  proceedings, 
they  are  referred  to  in  the  subsequent  parts  of  the  second 
and  third  volumes.  Then  are  considered  the  proceed- 
ing for  offences  against  Cod,  religion,  and  public  wor- 
ship; morality  and  decency;  the  law  of  nations;  the  king, 
government,  and  public  officers;  offences  relating  to  coin 
and  bullion;  against  the  revenue;  against  public  justice; 
against  public  peace;  against  trade;  against  health;  against 
public  police;  against  the  pei-sons  of  individuals;  .against 
personal  property;  against  real  property;  and  relative  to 
ships  and  conspiracies.  The  contents  of  these  volumes 
will  appear  more  particularly  from  the  very  copious  ana- 
lysis at  the  commencement  of  the  second  volume,  and 
the  comprehensive  index  of  the  law  and  precedents  at 
the  end  of  the  third. 


Tl^  faurUi  volume  contains  the  pleas,  replications,  de- 
murrers, &c.  which  may  arise  in  -^e  course  of  a  crimi- 
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oftl  proflecotioD,  and  the  oractical  fiMms  which  are  to  fa* 
observed  in  tbe  course  of  a  prosecutioB^  with  notes  to  the 

Erecedents  referring  to  the  different  parts  of  tbe  first  vo- 
iine,  and  mth  practical  directions  faow  the  forms  are  to 
be  nsed.  The  contents  of  this  vokune  may  be  more  fuUf 
coUectod  fiom  the  analytieal  taUe  at  the  commencement 
of  k,  aiid  the  comprehensive  index  at  the  end.  The  forms 
win  be  fimnd,  fw  the  most  part,  arranged  precisely  bb  the 
iBoatter  in  the  first  volume,  so  that  the  volumes  tend  to 
ebddate  each  other« 


In  preparing  the  whole  of  this  work,  great  care  and 
labour  have  been  exercised.  I  have  not  been  satisfied 
with  merety  cdlecting  materials  from  abridgments,  in- 
dexes, and  treatises,  but  have  searched  for  and  examined 
audKNities  in  all  die  books  of  reports.  ^ 

Nmn^rous  decisions  will  be  found  referred  to  in  liie 
notes,  and  m  order  to  aflR>rd  the  reader  every  access  to 
information,  the  abridgments  and  treatises  are  also  refer- 
red to^ 

The  second  and  diird  volumes  contain  all  the  approved 
precedents  which  can  be  found  in  print,  with  very  nume- 
foos  manuscript  precedents,  with  many  of  which  I  have 
been  favoured  by  friends  at  the  bar,  and  from  the  puhjiic 
offices,  and  others  which  I  have  long  been  collecting  in 
the  course  of  my  own  practice:  and  as  the  result  of  the 
prosecutions  in  most  of  these  cases  has  been  communi- 
cated to  me^  1  am  the  more  cotifident  in  their  accuracy. 
The  preliminary  notes  upon  each  offence  will  also  be 
found  to  contain  a  distinct  treatise  upon  each  branch  of 
tbe  criminal  law. 

I  have  had  considerable  difficulty  in  collecting  the 
forms  contained  in  the  fourth  volume.  A  great  part  of 
tbe  practical  proceedings  before  magistrates  were  obtain- 
ed from  the  public  office,  Bow  Street,  and  it  is  therefore 
hoped  that  tibis  parta>f  the  work  which  refers  also  to  the 
copious  directions  in  the  second  and  third  chapters  of  Ihe 
fint  volume,  will  be  found  useful  to  magistrates.  I  have 
been  favoured  vrith  the  commissions  on  which  the  crimi- 
nal courts  proceed,  from  the  crown  office,  Roll's  buildings, 
from  wfaich  they  are  issued.    A  great  part  of  the  other 
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forms  are  from  a  very  valuable  collection  of  a  gentleman 
of  great  eiqierience  in  his  official  situation  as  clerk  of 
assize. 

I  am  induced  to  hope  that  the  work  wiU  be  found  ac- 
curate, by  the  circumstance  of  so  experienced  and  able 
a  criminal  lawyer  as  Mr.  Stafford,  of  the  police  office^ 
Bow  Street,  having  favoured  me  with  some  valua1[)le  in- 
formation on  points  of  practice;  and  of  Mr.  Jones,  of  the 
crown  office,  having  most  obligingly  gone  over  the  greater 
part  of  the  first  volume,  and  by  his  practidal  knowledge, 
prevented  many  inaccuracies  and  omissions  which  might 
otherwise  have  occurred.  I  have  also  to  acknowledge 
that  the  completion  of  so  laborious  an  undertakmg  has 
been  greatly  facilitated  by  the  zealous  assistance  of  my 
pupils;  and  it  would  be  injustice  not  to  acknowledge  in 
particular  the  valuable  assistance  of  my  pupil  and  friend 
Mr.  Talfourd,  whose  ability  as  a  pleader  ensures  him  the 
most  flattering  success  in  his  professional  career,  and  who 
by  a  rare  union  of  great  talent  with  peculiar  assiduity^ 
has  enabled  me  much  sooner,  and  more  satisfactorily,  to 
accomplish  my  undertaking  than  I  otherwise  could  have 
done. 

J.  CHTTTY. 

TempU,  24tA  June,  1816. 
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TO  THE  AMERICAN  EDITTION. 


IN  the  publication  of  this  work,  it  has  been  the  desire 
of  the  editor  to  render  it  particularly  useful  to  the  gentle- 
men of  the  bar,  in  the  United  States,  bj  the  addition  of 
notes  of  cases  decided  in  our  own  courts,  and  by  in- 
cluding in  it  some  forms  of  proceedings  in  those  courts. 
In  order  to  lessen  its  cost,  and  to  bring  it  within  tiie 
command  of  every  one  who  may  wish  to  purchase  i(^  a 
number  of  precedents  have  been  omitted,  which  are 
never  used  in  the  administration  of  criminal  justice  in  our 
country,  and  which,  being  founded  on  local  regulations, 
or  employed  to  enforce  statutes  of  Great  Britain,  which 
the  free  principles  of  our  constitutions,  will  never  suffer 
to  prevail  here,  can  under  no  circumstances  be  useful  to 
our  practitioners.  Some  cases  may  arise,  but  they  will 
be  very  few,  in  the  course  of  a  professional  life,  in  which 
a  reference  to  these  forms  may  be  desired;  but  as  they 
will  be  found  in  Mr.  Wentworth^s  Pleading,  a  woi^  ever 
to  be  obtained,  they  have  been  excluded  from  this  pub- 
lication. 

The  notes  of  Mr.  Chitty,  which  always  contain  much 
useful  and  learned  instruction,  are  never  omitted,  al- 
though the  precedents  to  which  they  were  affixed  by  the 
learned  author  have  not  always  been  inserted. 

The  forms  which  have  been  deemed  useless,  are  prin- 
cipally those  contained  in  the  fourth  volume  of  the  Lon- 
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don  copy.  They  relate  to  process  in  every  species  of 
criminal  charge;  commissions  to  hold  the  courts  of  quar- 
ter sessions,  oyer  and  tenniner^  &lc.  ;  and  to  a  minute 
detail  of  every  form  which  can  be  used  from  the  com- 
mencement of  a  criminal  case  before  a  magistrate,  to  the 
punishment  of  the  ojOTender.  It  is  unknown  to  the  editor 
that  in  criminU  proceedings  in  the  United  States^  these 
forms  are  ever  employed. 

The  edition  now  published  is  comprised  in  two  large 
volumes.  The  whole  of  the  contents  of  Mr.  Chitty 's  first 
volume,  with  numerous  additional  notes^  will  be  found  in 
our  first  volume — ^not  a  line  of  his  valuable  matter  has 
been  omitted.  The  second  volume  contains  aU  the  pre- 
cedents of  proceedmgs  inserted  in  the  second  and  third 
volumes  of  the  London  edition^  which  the  condition  of 
this  country  and  our  laws  can  require.  No  part  of  the 
fourth  volume  has  been  published,  for  the  reasons  already 

stated. 
It  is  not  necessary  to  enter  here  into  an  examination 

of  the  value  of  Mr.  Chitty^s  -treatise.  The  additions  to 
the  library  of  die  lawyer,  which  the  former  publications 
of  the  learned  compiler  have  m^de,  have  procured  for 
him  the  gratitude  of  die  profession,  of  which  he  is  a  dis- 
tinguished member.  This,  his  last  work,  is  certainly 
superior  in  usefulness  and  accuracy  to  any  one  which  has 
been  received  from  die  hand  of  this  master. 

Pldlaie^hias  May,  1819. 
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CRIMINAL  LAW- 


CHAPTEB  I. 


OF  THE  PROSECUTOR. 

WHEN  a  crime  has  been  committed,  it  becomes  oecessaiy, 
in  the  first  phice,  to  consider  the  party  by  whom  all  the  active 
steps  are  to  be  taken,  in  order  to  bring  the  suspected  ofiiender 
to  justice.  We  propose,  therefore,  here  to  inquire  who  is  le- 
gally competent  to  institute  criminal  proceedingfr-^what  are  tihe 
obligations  and  advantages  inducing  him  to  prosecuto^^^^nd  what 
liabilities  he  incurs. 

Criminal  Prosecutions  are  carried  on  in  the  name  of  the  King, 


and  have  for  their  principal  object  the  security  and  happiness  ^^^mn^ 
the  people  in  general,  and  not  mere  private  redress  (a).    But^^^^^- 
as  offences,  for  the  most  part,  more  immediately  affect  a  parti- 
cular individual,  it  is  not  usual  for  any  other  penon  to  inter- 
fere.    In  general,  however,  every  man  b  of  common  right  en- 
tided  to  prefer  an  accusation  against  a  party  whom  he  suspects 
to  be  *guilty.    And  so  far  has  this  rule  been  carried,  in  its  con- 
strucdon,  for  the  benefit  of  public  justice,  that  even  an'indivi-     ■-     ^ 
dual  who  has,  for  the  purpose  of  detecting  a  suspicious  person, 
afforded  him  an  jopporttknity  to  commit  the  particular  crime,  is 
not  thereby  precluded  from  becoming  a  prosecutor,  and  institu- 
ting proceedings  against  him  (b);  unless  the  offence -be  destroy- 
ed by  the  consent  of  the  *party  indicting;  as  in  the  instance  of 
robbery,  where  it  is  essential  that  alarm  should  be  excited,  and 
when,  if  a  plot  be  deliberately  laid  to  detect  the  prisoner,  no  such 


(a)  Hawk.  b.  2.  c.'  35.  s.  3.    Bac.         (6)  3  Tanat  334.   2  Boa.  and  Pul. 
Abr.  Indictment,  A.  3.  yoL  3.  p,  504.      508.    3  Leads,  913,  3,  4^  1019. 
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offence  has  beea  in  fact  committed  (c).  This,  however,  can 
scarcely  be  termed  an  exception.  And  though  the  legislature, 
in  the  statute  making  it  felony  in  a  bankrupt  to  neglect  to  sur- 
render to  his  commission,  seems  to  have  intended  that  there 
should  be  a  concurrence  of  his  creditors  in  the  prosecution;  yet 
it  may  be  carried  on  by  a  person  to  whom  he  is  not  indebted  (d). 
The  Attorney  General,  as  we  shall  see  more  fully  hereafter  («), 
may  file  an  ex  officio  information  for  any  misdemeanour  affect- 
ing the  pulslic  welfare^  And  though  the  original  prosecutor  die, 
the  proceedings  will  not  be  defeated  even  in  the  case  of  a  libel 
or  assault,  or  other  injury  of  a  private  nature;  because  they  are 
professedly  instituted  not  for-the  satisfaction  of  wrongs  to  indi- 
viduals, but  for  the  furtherance  of  public  justice  and  to  pimish 
the  violation  of  the  public  peace  (/)•  Those  only  are  disqua- 
lified from  becoming  prosecutors,  who  either  from  religious 
scruples  or  infidelity,  which  render  them  incapable  of  taking  an 
oath,  or  from  infamy,  which  presumes  them  unworthy  of  cre- 
dit, are  incompetent  to  become  witnesses.  Of  this  description 
are  Quakers  [1],  Infidels  who  have  no  ideas  of  God  or  a  future 
r#3]  state  of  retribution,  and  persons  *attainted  of  felony,  treason,  or 
false  verdict,  or  convicted  of  any  species  of  crimen  falsi  which 
renders  them  infamous  (^).  All  these  parties,  }iowever,  are 
perfectly  at  liberty  to  disclose  the  circumstances  of  the  crime, 
and  thereby  enable  others  to  bring  an  offender  to  justice,  against 
.  whom  they  cannot  themselves  give  evidence. 
2d,  The  The  persons  thus  legally  entitled  to  prefer  an  accusation 
UonsU)  against  a  party  suspected  of  a  crime,  are  in  general  bound  by  the 
Prosecute,  strongest  obligations,  both  of  reason  and  law,  to  exert  the  power 
with  which  they  are  invested.  It  must  indeed  be  admitted  that 
revenge  Ought  not  to  become  the  motive  of  their  actions,  or  oc- 
casion any  unnecessaiy  harshness  in  their  proceedings  (A).  But 
on  the  other  hand,  at  least  in  cases  of  greater  offences,  which 
affect  the  public,  they  have  no  power  to  forgive  the  injury  which 

(c)  Id.  ibid.  2  Leach,  616.  (/i)  Sec  Lord  llansfield's  observife 

(d)  1  Atk.  221.  1  Montague,  B.  L.      tions  on  the  proceedings  by  appciJ 
416.  5  Burr.  2643.    2  Woodes.  565,  6.    4 

(e)  Post,  ch.  (as  to  informations.)  Bla.  Com.  316.  Paley,  Mor.  et  Pol. 
7)  1  Wils.  222.  Phil.  vol.  1.  b.  3.  part  2.  cli.  8.  Puf- 
^)  2  Burr.  1117.  2  Stra.  872,  946.      fend.  1.  de  J.  B.  et  P.  lib.  2.  c.  20.  s. 

Andr.  200.  and  see  at  large  post,  ch.      5.   Grotiua  Law  of  Nations,  b.  2.  c.  4. 
on  Evidence.  Peake,  Ev.  140  to  159.      s.  12.  et  b.  8.  c.  3.  s.  19,  23., 


[1]  Post,  592. 
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aociety  in  general  bas  sustained,  or  to  deprive  mankind  of  that 
security  which  can  alone  result  from  the  prompt  detection  and 

I  punishment  of  those  by  Vhom  it  is  broken  (i).     The  object  of 

criminal  prbvisicns  is  not  vengeance  for  the  past,  but  safety  for 
the  future;  and  to  the  furtherance  of  this  design  every  man  is 

I  bound  to  contribute. 

This  mortd  obligation  is,  in  many  cases,  enforced  by  die  laws 
^hemsdves;  and  in  numy  more  is  encouraged  by  their  sanction. 
Thus,  in  cases  of  treastm  and  felony,  any  person  knowing  the 
crime  to  have  been  committed  and  concealing  it,  even  though 
he  has  not  actively  assisted  the  offender,  will  be  guilty  of  a  mis- 
prision of  the  crime  which  he  has  been  instrumental  in  conceal- 
ing. For  this  *he  may  be  punished  in  case  of  treason  by  the  [*4] 
forfeiture  of  his  goods,  the  loss  of  all  profits  of  his  lands  during 
life,  and  the  imprisonment  of  his  person  fcur  the  same  period; 
and  where  a  felony  has  been  thus  covered,  if  a  public  officer,  by 
fine  and  impriscmment  for  a  year  and  a  day,  and,  if  a  private  in- 
^vidual,  by  fine  and  confinement  for  a  less  time  at  the  discre- 
tion of  the  judges.  In  all  cases,  therefore,  when  a  capital  of- 
fence has  been  committed,  it  is  the  absolute  duty  and  only  safe 
conduct  of  the  party  who  is  aware  of  the  circumstance,  to  re- 
veal it  as  soon  as  possible  to  some  Judge  of  Assize,  or  Justice 
of  the  Peace  (^).  And  though  in  case  of  misdemeanours  the 
ne^ect  is  not  in  general  thus  punishable,  yet  if  the  crime  is  of  a 
public  character  it  is  illegal  to  receive  or  stipulate  to  receive  a 
consideration  for  suppressing  a  prosecution  for  it,  or  compro- 
mising it,  without  the  sanction  of  the  Court  in  which  the  pro- 
ceedings were  commenced  (/)•  And  any  contract  t)r  security 
made  in  consideration  of  dropping  a  criminal  prosecution,  sup- 
pressing evidence,  soliciting  a  pardon,  or  compounding  any  pub- 
lic offence  without  leave  of  the  Court,  is  invalid  (m)  [1]. 

In  order  further  to  compel  persons  who  are  acquainted  with 

(0  Bccc.  c.  46.    Palcy,  Mor.  Phil.  (/)  5  East,  298,  302.   11  East,  46. 

2toLc.9.  4  BUl  Com.  364.      '  (m)  Id.   ibid.     16  East,   301.      I 

(k)  1  Hale,  371  to  375.  3  Iiwt.  139,  Campb.  46,  55.    3  T.  R.  17.    2  Esp. 

14i>.  4  Bla.  Com.  120,  1.    Dalt.  J.  cb.  R.  643.    3  Esp.  R.  253.    7  T.  R.  475, 

161.     Bum.  J.  Felbny,  s.  2.  and  see  3  Pr.  Wms.  279.   2  Wils.  349. 
29  Geo.  2.  c.  SO.  s.  5. 

[1]  Ps^nranTAHiA.— If  any  person  or  persons  shaU  ttgrec  or  compound  or 
take  satisfiu^tion  for  any  stealing^  or  goods  stolen,  such  person  shall  forfeit  and 
pftY  twice  the  value  or  the  sums  agreed  for  or  taken ;  but  no  person  shall  be 
debarred  from  taking  his  goods  back  which  are  stolen,  provided  he  prosecutos 
the  felon.    1  Snuth's  Laws  of  Pennsylvania,  IM. 
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the  circumstances  attendant  on  erimes  to  peiform  the  duty  is 
posed  on  them  by  law,  every  magistrate  has  a  power,  at  least  on 
a  charge  of  felony,  to  bind  diem  over  to  prosecute  and  g(i  ve  evie- 
.  dence,  and  to  commit  them  upon  their  refusal  (it).    Justices  of 
the  Peace  are  themselves  bound  to  present  highwtKys  whack  are 
[*5]     suffered  to  be  in  decay  (o).     And  any  ConstaUe  of  a  ^Parisk 
may,  on  the  application  of  two  of  the  inhabitants,  be  compelled 
to  indict  a  disorderiy  house  within  it  (^).    So  the  Cleric  of  the 
Peace  in  any  county  where  a  wreck  has  been  plundered  is  bound 
to  proceed  against  the  suspected  individual  (^).  And  any  Judge 
at  the  assizes,  during  the  session  of  die  court  or  within  twen^- 
four  hours  after  it  is  concluded,  may  direct  a  person  examined 
as  a  witness  on  a  trial  before  him  to  be  indicted  for  perjury; 
either  by  the  party  immediately  injured  by  his  testimony,  or  by 
any  other,  to  whom  he  may  think  the  prosecution  should  most 
properly  be  entrusted  (r). 
3^  The         There  are  also  many  instances  in  wluch  the  law  has  rendered 
ments  to    it  either  necessary  or  advantageous  to  the  party  immediately  in* 
Proeccutc.  j^j.^^  to  prosecute  as  it  affects  his  own  private  interests;  wisely 
interweaving  his  own  advantage  with  the  public  benefit.     Tliug 
in  some  cases  a  criminal  proceeding  is  the  only  course  he  can . 
pursue  to  obtain  redress*     In  every  case  of  felony  and  treason, 
his  civil  remedy  is  entirely  suspended  until  he  has  performed 
his  duty  to  tociety  by  an  endeavour  to  bring  the  offender  to  jus- 
tice, and  he  is  indictable  in  case  he  agrees  to  a  compromise  (s^. 
This  civil  right,  however,  is  neither  destroyed  nor  merged;  f(^ 
after  the  party  on  whom  suspicion  was  fixed  hai^been  convicted 
or  acquitted  without  collusion,  he  may  support  an  action  for  the 
same  cause,  as  that  on  which  the  criminal  prosecution  was 
founded  (t).    In  misdemeanours,  however,  the  party  injured 
has,  in  general,  the  option  of  bringing  an  action  or  preferring  sm 
indictment  (u);  and  where  the  commissioners  under  a  private 
inclosure  act  have  disobeyed  an  order  of  sessions  directing  them 
to  set  out  a  public  road,  they  may  either  be  indicted  for  their 


(n)  3  M.  et  8. 1.    Dalt.  J.  c.  164.  (»)  12  East,  409.    R.  T.  tf .  350.  1 

Toone,  140.    Post,  as  to  Magistrates'  Hale,  546.  3  T.  R.  751, 6.  4  Bla.  Com. 

power  to  bind  over  to  prosecute.  363.    Bac.  Abr.  Trespass^  E.  2.  asd 

(o)  13  Geo.  3.  c.  7S.  s.  23,  14,  Trover,  D. 

(p)  25  Geo.  2.  c.  36.  s.  5.  (<)  Id.  ibid. 

(a)  26  Geo.  2.  c.  19.  s. «.  («)  6  East,  158.  . 

(r)  23  Geo.  2.  c.  11.  8.  3. 
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mtf^ect,  0r  Ae  *Coiirt  of  King'a  Bench  mxy  proceed  agamst    [^6] 
ihem  by  a  writ  of  iiiflOfbniits{w). 

But  tliOQgi^  in  id  cues  of  offences  inferior  to  fekmy,  Ae  peiv 
son  immediate^  JBJored  has  the  option  eidier  of  proceeding 
criminally  or  of  hringiag^an  action,  theie  are  cases,  in  which,  cm 
liie  mere  gromid  ot  mterest,  the  former  course  will  most  pio- 
perly  be  adopted.  Thus  die  rank  or  situatioa  of  eidier  of  tha 
pttniesnuyrender  a  criminal  prosecution  expedient.  It  is  also 
frequeitfly  necessary  from  a  defect  m  die  evidence,  when  the 
aesdmamy  of  the  party  immediately  injured  migr  be  necessary  to 
solistantiate  the  charge;  for  though  mcompetent  in  a  civil  pro* 
oeeding  to  be  a  witness  in  Ins  own  cause,  he  may,  except  in  case 
of  forgery,  spptsr  to  support  an  indictment,  because  the  latter 
proceeding  is  at  the  suit  of  the  cn>wn,-and  carried  on  lor  the 
public,  and  not  for  his  private  benefit  (at). 

When  a  party  applies  to  the  Court  of  King's  Besich  fer  a  cri* 
mmal  mformation,  he  must,  in  general,  waive  his  right  of  ac- 
tion, or  the  Court  will  not  even  grant  a  rule  to  diew  cause, 
ihoog^  sometimes  when  d»ey  refuse  to  grant  the  iitformation,  ^ 
Aey  wiH  leave  him  at  liberty  to  resort  to  his  civil  remedy  (y). 
In  an  indictment,  on  the  other  hand,4j^  proceedings  will  not 
be  stayed  in  an  action  depen^ng  for  the  same  cause,  because 
die  damages  consequent  on  the  one,  and  th^K  punishment  on  the 
odier,  are  entirely  different  in  dieir  nature  and  tntendon  (z). 
Where,  however,  this  kind  of  douUe  proceeding  is  carried  on 
for  a  trifling  assault,  or  any  other  misdemeanour  more  imme- 
diatdy  aSecdng  die  individual  widi  a  spirit  apparendy  vindic- 
tive, the  Attorney  General  wiD,  on  die  application  of  die  de- 
fendant, compel  die  prosecutor,  to  elect  which  course  he  will 
pursbe,  or  will  direct  a  nolle  ^prosequi  (a).  It  is,  therefore,  in  r*;ri 
general  advisdile  not  to  commence  any  civil  action,  at  least  un- 
til the  criminal  prosecution  is  concluded. 

Besides  these  inducements  to  prosecute,  there  are  various 
advantages,  rewards  and  immunities,  which  have  been  given  by 
particular  legislative  proviuons,  and  which  will  only  be  alluded 


0  211  &  8. 80.  b.2.  c.  26.  s.  8. 

be)  5Eaat,582.  Hawk.  b.  2.  c  35.         (z)  2BuiT.n9.  1  Boa.  &  Pol.  191. 

s.  3.   4  Bb.  Com.  364.   Bsc  Abr.  In-  Cro.  C.  C.  22.  Bac.  Abr.  Aasaiilt  and 

dictmenty  A.  Safttery,  C. 

(g)   2  Boir.   719.    2  T.  R  19&         (a)Id.ibid. 
IkN^  466.   B.  T.  H.  241.    Bl^wlk 
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to  here,  as  we  shall  fully  consider  them  nrhen  they  arise  after 
the  conviction  (^).  Of,  these  the  restitution  of  stolen  goods  ts 
one  of  the  most  ancient  (c).  By  the  common  law,  indeed,  diis 
was  only  to  be  obtained  on  an  appeal,  and  consequaitly  the  pro* 
eeeding  by  indictment  was  much  less  beneficial  to  the  party  in- 
jured (d)»  But,  as  at  length  it  being  considered  that  the  latter 
course  was,  at  least,  as  much  deserving  of  encouragement  as  the 
former,  the  statute  21  Hen«  8.  c.  11.  provided,  that  after  the 
conviction  of  an  offender  of  robbeiy,  on  an  indictm^t  preferred 
by  the  party  aggrieved,  or  by  any  other  through  his  exertions, 
full  restitution  of  his  property  should  be  made  him  by  a  writ  ta 
be  granted  by  the  Justices  (e).  And  so  beneficially  is  this  pro- 
visioti  construed  in  favour  of  the  prosecutor,  that  he  may  re- 
cover his  goods  though  they  have  been  sold  in  market  overt  to 
a  bon&  fide  purchaser;  because  the  person  who  has  performed 
an  active  service  in  bringing  an  offender  to  justice,  is  regarded 
as  more  worthy  of  protection,  than  he  who  has  the  mere  nega- 
tive merit  of  innocence  (/)• 

Another  mode  of  repaying  the  prosecutor  in  case  of  mere 
personal  injuries,  is  by  suffering  the  defendant  to  compromise, 
/  or,  as  it  is  sometimes  technically  called,  ^^  to  speak  with  htm^^ 
before  any  judgment  is  pronounced,  and  if  he  declares  himself 
satisfied,  to  inflict  but  a  trifling  penalty: — ^This  is  done  both  to 
[*8]  reimburse  *him  for  his  expenses,  and  to  g^ve  him  ,some  com- 
;  pensation  for  the  damage  he  has  sustained  without  the  trouble 
and  circuity  of  a  civil  action  (jf).  This  practice  has  been  cen- 
sured, particularly  when  employed  at  the  Quarter  Sessions,  and 
other  courts  of  inferior  jurisdiction,  where,  it  is  said,  prosecu- 
tions for  assaults  are  more  frequentiy  commenced  for  private 
lucre,  than  the  aids  of  public  justice  (K).  But,  it  may  be  urged, 
on  tiie  other  hand,  that  country  magistrates,  from  their  local 
knowledge,  and  more  accurate  acquaintance  with  the  character 
of  die  parties,  are  more  fit  to  be  entrusted  with  this  power  than 
the  judges  of  assize,  who  generally  know  littie  more  than  the 
facts  detailed  in  evidence  (t).     Against  this  practice  it  has  also 


(6)  See  post,  ch.  as  to  ReMrards»  (/)  1  Hale,  543.  4B]ju  Com.  363, 

&c.  post,  chap,  as  to  Rewards. 

x)  See  post.  {g)  4  Bla.  Ck>m.  364.  Hullock,  557 

d).  3  Inst.  242.  to  559.  and  cases  there 4:oUected. 
e)  1  Hale,  538  to  547.  Com.  Deg.  (h)  4  Bla.  Com.  364. 

Justices,  A.  4  Bla.  Com.  362.  Bum  J.  (t)  Dick*  Sess.  156. 

Bestitutions.  Williams  J.  Felony,  VDI. 
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been  contended,  that  where  the  testinumy  of  the  prosecutor  is 
necessaiy  to  convict  ibe  defendant,  the  rules  of  evidence  are 
subverted,  as  he  is  allowed  to  be  a  witness  ill  the  cause  from 
the  success  of  which  he  may  derive  a  pecuniary  benefit  (i).  But 
it  should  be  remembered,  that  this  case  would  be  by  no  means 
smgolar ;  for  there  are  a  variety  of  instances  in  which  the  leg^- 
lature  ofiers  a  specific  reward  to  a  prosecutor,  on  the  conviction 
of  a  defendant,  and  yet  he  is  fully  competent  to  give  evidence  (/)• 
It  must,  however,  be  allowed,  that  this  mode  of  remuneration 
ought  to  be  used  with  great  caution,  and  requires  a  considerable 
degree  of  prudence  in  its  exercise* 

When  a  defendant  has  been  convicted  in  the  King's  Bench, 
diat  Court,  having  the  King's  privy  seal  for  the  purpose,  may 
^ve  the  prosecutor  a  third  part  of  the  fine  which  they  think  fit 
to  impose  (m)«  And  it  is  said  to  be  a  common  practice  for 
them,  in  order  to  induce  defendants  to  make  satisfaction  for  the 
expenses  of  the  prosecution  and  the  personal  injiiry,  to  intimate 
an  intention,  *on  that  account,  of  mitigating  the  fine  they  would  [*92 
otherwise  compel  them  to  pay  to  his  Majesty  (n).  In  confor- 
mity.to  this  principle,  )t  has  been  holden,  that  where  a  defend- 
ant has  been  convi#Qid  at  the  Quarter  Sessions  of  ill-treating 
his  parish  apprentice,  for  which  the  officers  had  been  bound 
over,  by  recognizance,  to  prosecute  him,  a  security  given  by  re- 
commendation of  the  Court  to  pay  the  fair  expenses  of  prosecu- 
tion, and  on  which  account  they  mitigated  the  punishment  they 
would  otherwise  have  inflicted,  is  valid  (o). 

Besides  these  collateral  advantages,  rewards  and  immunities 
are  given  by  a  variety  of  statutes  to  those  who  are  the  means  of 
convicting  offenders. — ^These  we  shall  consider  in  that  stage  of 
the  proceedings  in  which  they  naturally  arise  (^).  And  though, 
in  some  degree,  to  counterbalance  these  benefits,  the  costs  of 
the  prosecution  must,  in  the  first  instance,  be  defrayed  by^the 
party  at  whose  suggestion  it  is  commenced,  and  the  costs  of 
prosecutions  for  misdemeanours  must  in  general  be  borne  by 
the  prosecutor  (y),  yet  the  Court  are  empowered,  wherever 


(h)  4  Bla.  Com.  364.  &c.    As  to  Revards  in  general,  see 

(I)  See  post,  ch.  as  to  Evidence.  Becc.  c.  36.  Hawk.  b.  2.  c.  12.  s.  21  to 

(m)  1  Keb.  487.  Hawk.  b.  2.  c  25.  38.  WillxamB  J.  Felony,  IX.   Burn  J. 

8. 3.  Bac.  Abr.  Indictment,  A.  Felony,  IV. 

(n)  Id.  ibid.   Post,  as  to  Costs.  (9)  7  T.  R.  377.  4  T.  R.  591.  Dick. 

•)  11  East,  46.  8e8s.  403  &  4.    4  Bla.  C.  362,  412. 


\ 


p)  See  post,  ch.  as  to  Reward^      Cbristiau's  edition. 
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Acre  appears  reasonable  ground  for  ilie  iavestigaidon,  either 
after  a  conviction  or  an  acquittal,  in  case  of  felony,  to  award  to 
die  prosecutor  his  reasonable  expenses,  and,  if  he  be  poor,  a 
compensation  for  his  loss  of  time,  on  his  petition  (r)  [1]. 
4th,  Pro-  The  law  always  ensures  to  the  prpseciitor  all  due  protection 
and  IkbUi-^  ^^  discharge  of  his  duty.  And  as  it  would  be  a  great  dis- 
*y  ^^^  couragcment  to  public  justice,  if  he  were  liable  to  an  action^ 
[#10]  when  he  was  mistaken  in  the  object  #of  his  suspicions,  it  is  set* 
jded  that  he  cannot  be  sued  for  indicting  a  party,  unless  his  pro- 
ceedings were  both  actuated  by  malice  and  destitute  of  any  pro- 
bable  foundation  («)•  Nor  can  any  action  be  supported  for  a 
malicious  prosecution  of  felony^  without  producing  a  copy  of  the 
teoord  of  the  indictment  and  acquittal,  which  are  never  granted^ 
if  the  accusation  was  supported  by  any  probable  evidence  (f)  [2]« 
And  further  to  shelter  the  party  indicting,  his  own  oath  in  sup- 
port of  the  charge,  may,  in  some  cases,  be  g^ven  in  evidence  iti 
his  favour  (u).  On  the  same  principle  it  has  also  been  decided, 
that  no  new  trial  ought  to  be  granted  after  a  y erdict  in  his  dis- 
charge, though  there  was  strong  evidence  agadnst  him,  and 
though  the  Judge  directed  the  Jury  in  .favour  of  the  party  ac* 
cused  (w),  # 

But  where  the  law  is  made  the  mere  engine  of  oppression, 
the  parties  injured  have  always  an  effectual  remedy  [3]«  An 
action  on  the  case  for  a  malicious  prosecution  has  taken  place  of 

(r)  25  Geo.  2.  c.  36.  and  18  Geo.  3.  Selw.  N.  P.  Malicious  Proseculionv 
c.  19.  See  observations  on  these  acts,  '  post. 

6  T.  R.  237.    Hullock,  601.    Dick.  (0  3  Bla.  Com.  126.    4  Burr.  1971. 

Seas.  402.  and  for  the  law  of  Costs  in  14  Bast,  302. 

criminal  cases  in  general,  see  post,  ch.  (u)  6  Mod.  216<    Bui.  N.  P.  14. 

as  to  Proceedings  after  Judgment  Peake's  £v.  166. 

(»)  1  Campb.  b.  199  to  204.  9  East,  (w)  Cowp.  37.    R.  T.  H.  279. 
361.    5  Taunt.  187.    1  Marshal,  12. 


[1]  Nsw  ToKK. — ^A  public  prosecution  must  be  at  the  expense  of  the  pro- 
secutor, unless  on  disclosure  of  his  circumstances  to  the  court,  they  find  lum 
an  object  of  public  charity.    Ex  parte.  Manning.    1  Caines  Rep.  59. 

[2]  To  obtain  a  CQpy  of  the  indictment,  in  order  to  ground  an  action  for  a 
malicious  prosecution ;  tlie  malice  ought  to  appear  from  i^hat  passed  at  the 
trial,  or  from  circumstances  or  declarations  out  of  court;  and  the  judge  who 
presided  should  certify  that  a  copy  ought  to  be  mnted.  A  certificate  that 
the  acquittal  was  satisftlctory  is  not  sufmsient  The  certificate  may  be  given 
nunc  pro  ftmc,  although  the  judge  who  presided  is  no  longer  on  the  bench. 
The  People  ys.  Poyllon,  2  Gaines  N.  Y.  Eep.  202. 

[3]  If  the  pluntifFis  arrested  on  a  charge  made  by  the  defendant  of  a  suspi* 
don  of  felony,  but  on  examination  is  dischafged  by  the  magistnie,  he  may 
joaintain  an  action  for  a  ma^dua  prosecution.  Seoor  vs.  Biibcock,  3  Johns. 
JEtep.  208. 
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the  old  writ  of  conspkracy,  moA  is  now  the  usual  niode  of  pro- 
ceeding. Tlda  impoitattt  subject,  which  though  not  actuaUy  a 
part  of,  bears  so  intimate  a  rehition  to,  Criminal  Law,  will  be 
fvlBy  conBidered  alter  we  have  conducted  the  prosecution  to  its 
condnsion  (x)  [1].  There  is,  indeed,  another  course  jret  more 
penad,  where  sevend  concur  in  preferring  a  malicious  charge,  by 
an  n&dictment  for  a  conspiracy,  on  wMch  some  very  exemplary 
punishment  b  usually  inflicted  (y).  For  there  cannot  be  a 
greater  insult  to  public  justice,  dian  to  abuse  its  forms,  and,  for 
the  purposes  of  private  malice,  to  render  it  an  eng^e  of  op- 
pression. 


CHAPTER  IL 


OF  THE  jmnEST. 


*WH£N  a  party  has  determined  to  prosecute^  the  next  con-    [*11] 
sicferation  is  the  mode  in  which  he  should  proceed  to  bring  the 
supposed  offender  to  punishment* 

When  the  par^  suspected  is  at  large,  he  may  in  some  cases, 
before  an  indictment  has  beeii  found,  be  apprehended,  either 
without  warrant,  by  a  private  individual,  or  by  a  constable  or 
other  officer  ex  officio;  or,  under  a  warrant  granted  by  a  Justice 
of  die  Peace  or  a  Judge,  or  the  Secretary  of  State;  and  if  the 
supposed  offender  be  in  custody  in  a  civil  suit,  he  may  be 
charged  criminally  under  such  warrant,  though  he  cannot  be 
taken^  by  its  authority,  out  of  die  custody  of  the  court,  and  sent 
to  the  County  Gaol  (a).  We.  will,  therefore,  consider  the  law 
relative  to  arrest  on  a  criminal  charge  before  indictment  under 
die  foDowing  divisions:    1.  Who  are  liable  Xq  apprehension. 

(x)  See  pofltpch.  Proceedings  after  96.  Jac.  Die.  Ihdictmeiit. 
Ezeeotion.  (a)  3  Stn.  828.  1  Wins.  J.  Arrest 

(sr)  2  Burr.  993.    1  B]a.  Rep.  368.  2  Barnard,  114.    1  Barnard,  139. 
Stamid.  P.  C.  b.  2.  c.  23.    4  Wentw. 


[1}  PxinnTx.TAxiAh— -No  pexson  shiA  be  obfiged  to  answer  to  any  present- 
ent  or  indictment,  unless  tbe  pcosecutor^s  aame  be  ins^ed  therein.  1  Smitk's 
han  Fenn.  56. 

Vol;  h  B 
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^  *  ■  • 

2.  For  what  crimes.  3.  At  what  time.  4.  In  what  places. 
S»  By  whom,  and  under  what  authority,  as  with  or  without 
warrant,  and  the  several  incidents  to  the  warrant  and  its  execu* 
tion.  6.  Escapes,  rescues,  and  retakings.  7.  The  proceedings 
[*12]  of  the  officers  after  the  ^arrest.  8.  Rewards  for  apprehending, 
and  indemnity  to  the  parties.  9.  The  return  to  the  warrant. 
10.  Search  warrants;  and  11.  The  detention  of  a  person  on  a 
criminal  charge,  who,  on  any  ground  either  civil  or  criminal,  is 
already  in  custody. 
Who  may       An  arrest,  in  criminal  cases,  is  the  apprehending  or  detaining 


^  Mxewr  ^£  ^g  person,  in  order  to  be  forthcoming  to  answer  an  alleged' 
or  suspected  crime  (3).  To  this  arrest,  all  persons  are  in  gene- 
ral liable  when  accused  of  capital  or  violent  injuries  (c).  The 
exemptions  which  exist  in  civil  cases  here  cease  to  operate. 
Thus  a  married  woman,  when  she  has  committed  an  offence, 
for  which  she  is  subject  to  punishment,  is  liable  to  be  appre- 
hended (</):  and  though  it  has  been  enacted,  that  clergymen 
shall  not  be  arrested  in  churches  and  churchyards,  this  is  a  pri- 
vilege which  extends  only  to  civil  process,  and  in  cases  of  crimes 
affords  no  protection  above  other  subjects  (e).  So  peers  (/)  and 
members  of  parliament  have  no  exemption  from  arrest  in  case 
of  treason,  felony,  and  actual  breach  of  the'^eace  (j^),  and  ac- 
cording to  the  resolution  of  both  Houses  of  Parliament,  members 
are  not  privileged  even  when  accused  of  a  seditious  libel  (A)  [1]. 
In  what  There  seems  to  be  considei'able  difficulty  in  precisely  ascer- 
urest^y  ^'"^g  ***  what  cases  a  party  suspected  may  be  apprehended  be- 
be  nade.   fore  a  bill  is  found  against  him.     It  having  been  enacted  by 


(b)  Burn  J.   Arrest.     Lamb,  93.  (t)  1  R.  2.  c.  15.    50  Edw.  3.  c.  5. 
Dalt.  J.  ch.  iro.  Cro.  J.  321. 

(c)  4  Bla.  Com.  289.  (/)  Fortes.  359. 

(d)  3  Burr.  1681.    Hawk.  b.  U  c.  Crt  4  Inst.  24,  25.  2Wils.  159,160. 
1.    2  Leach,  954^  1102.     Dak.  J.  ch.  Dalt.  J.  c.  170. 

170.  (A)  llHarg^.  St.  Tr.305. 


m  By  the  twenty-fiAh  section  of  the  act  of  Obnmss,  passed  April  30tlk 
1790,  it  is  proWded,  that  if  any  writ  or  process  shall  at  any  time  be  israed 
in  any  of  the  courts  of  the  United  States,  or  in  any  of  the  courts  of  a  par- 
ticular state,  or  by  any  judge  or  justice  therein  respectively,  wh«reby  the 
person  of  any  ambassador  or  other  public  minister,  or  any  prince  or  foreign 
state,  authorized  and  received  as  such  by  the  president  of  the  United  States, 
or  any  domestic  or  domestics  of  such  ambassador  or  crther  public  minister,  mav 
be  arrested  or  imprisoned,  or  his  or  their  goods  or  chattels  be  distrained, 
seized  or  attached ;  such  suit  or  process  shall  be  deemed  and  adjudged  to 
foe  utterly  void  and  null  to  all  inteats,  purposes  and  constiudtioiis  Wnatso^ve>. 
IvoLLawsU.  S.  110. 
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Magna  Charta,  that  no  one  should  be  taken  or  imprisoned,  but 
by  die  biwful  judgm^it  of  his  peers,  or  by  the  law  of  the 
bod  (t);  it  was,  for  some  time,  insisted  that  no  one  could  be  de- 
prived of  his  liberty  for  any  offence,  until  after  the  finding  of  a 
bill  .^agunat  him  by  a  Grand  Jury,  which  afforded  prob^le  evi-  [*13] 
deiice  that  he  was  guilty  (ii).  All  the  devia^ons  from  this  rule 
have  been  consideried  as  encroachments  on  the  common  law  (/)• 
An  exception  was  very  early  allowed  to  prevail  when  a  thief 
mras  taken  in  the  mmnourj  that  is,  apprehended  with  the  stolen 
goods  actually  in  his  possession  (m)*  And  it  is  now  fuUy  esta- 
hiis&ed,  that  in  every  case  of  treason,  felony,  or  actual  breach 
of  the  peace,  the  party  may  be  arrested  on  suspicion  before  any 
indic6nent  is  preferred  against  him  (n).  And  it  should  seem, 
that  not  only  in  these  cases,  but  for  every  misdemeanour  or  of- 
fence indictable  at  the  sessicMis,  and  which  subjects  the  delin- 
quent to  corporal  punishment,  diough  it  does  not  amount  to  a 
breach  of  the  peace,  he  maybe  arrested  in  this  stage  of  the  pro- 
ceedings, <m  the  ground  that  die  law  impliedly  afibrds  power  to 
issae  a  warrant  when  it  gives  jurisdiction  over  the  offence;  and 
it  has  been  considered,  that  perjury  and  seditious  libels  subject 
the  offender  to  criminal  process  («)•  And  there  are  some  mis- 
demeanours for  which  particular  apts  of  Parliament  expressly 
authorize  a  Justice  of  the  Peace  to  issue  his  wanant,  as,  for 
keeping  a  disorderiy  house  (^),  or  obtsdning  money  under  false 
pretences  (^).  In  modem  practice,  however,  it  b  not  usual  for 
a  Justice  out  of  sessions  to  issue  a  warrant  for  a  libel  on  a  pri- 
vate individual,  or  for  perjury,  tiiough  where  an  illegal  publica- 
tion is  manifesdy  dangerous  in  its  tendency  to  the  ^public  inte«-  [*14] 
rests,  they  will  exercise  that  discretion  with  which  long  practice 
has  invested  them.  This  also  diey  will  always  do,  on  the  com- 
mission of  any  misdemeanour  which  involves  an  attempt  to  per- 
petrate a  felony.     And  when  as^mbled  in  session,  they  may 


(i)  9  Hen.  3.  c.  29. 

(k)  4  iiwt  176,  r,  8.    Comb.  359. 

(Q  1  Show.  54.  Hawk.  b.  2.  c.  13. 
s.  Ih  1^  simI  18-  Burn  J.  Warrant, 
in.    Dick.  J.  Peace,  Justices  o(  3. 

(«)  1  Show,  54. 

(n)  2  Hale,  72, 106.  Comb.  359. 
HbwL  b.2.€.  12,  andc.  13.  s.  11, and 
1&  4Bk.Com.290.  Bum  J.  War- 
nntlQ. 


(©)  Fortes.  358,  140.  11  St.  Tr. 
305,  316.  2  was.  159,  160.  2  Salk. 
698.  Comb.  358.  12  Co.  131.  Dalt. 
J.  c.  170.  34  Edw.  3.  c.  1.  Hawk, 
b.  2.  c.  13.  8.  11.  and  s.  15, 16.  Dick. 
Sess.  88.  Toone,  397.  See  Form  of 
a  Warrant  for  a  Misdemeanour.  D^lt. 
J.ch.174.    BarLJ.  41. 

[p)  25  Geo*  2.  c.  36.  s.  6. 

[q)  30  Geo.  2.  c.  24. 
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issiie  a  warrant  against  a  party  suspected  of  peijuiy ,  even  though 
he  has  not  been  indicted* 

Formeiiy  it  se^ns  to  have  been  thought,  that  no  warrant 
could  be  granted  on  mere  suspicion,  except  it  arose  originally 
in  the  breast  of  the  magistrate  (r).     But  it  is  now  settled,  that 
Jusdces  of  the^  Peace  may  issue  criminal  process  an  the  infor- 
mation of  others,  as  they  are  supposed  comp^ent  to  judge  of 
the  sufficiency  of  the  evidence  on  which  the  charge  is  found- 
ed («)*•  and  since  the  39  Geo.  '3.  c.  37.  a  magistrate  may  issue  a 
warrant  to  apprehend  an  offender  for  any  crime  comnaitted  on 
the  high  seas.     An  English  magistrate  may  also  cause  to  be 
arrested  and  commit  an  offender  against  the  Irish  law,  or  ac- 
cused of  having  perpetrated  a  crime  in  a  foreign  country  (f)  [1]. 
This  power  of  arresting  before  indictment,  which  has  been  thus 
gradually  assumed  and  9anctioned,  is  founded  on  principles  of 
justice,  for  as  the  law  permits  an  arrest  ^n  mesne  process  in  a 
civil  action  for  a  mere  debt,  in  order  to  afford  security  to  die 
creditor  for  the  defendant's  forthcoming,  in  case  judgment  shall 
be  given  agsunst  him,  there  seems  full  as  strong  reason,  when  a 
party  is  accused  of  a  crime,  for  the  conviction  of  which  he 
would  be  liable  to  receive  corporal  punishment,  that  he  should  be 
subject  to  apprehension  in  the  first  instance,  because  in  the  latter 
case,  he  has  a  grater  temptation  to  elude  justice  by  absconding. 
These  observations  apply,  however,  in  their  full  extent  only 
[*'15]    to  arrests  made  by  virtue  of  a  warrant  of  a  magistrate.   '^'For  it 
seems  that  no  person  can,  in  general,  be  taken  into  custody  with- 
out warrant,  for  a  mere  misdemeanour  unattended  with. violence, 
as  perjury  or  libel  (u).    And  it  has  even  been  holden  that  a 
watchman  cannot,  of  his  own  authority,  justify  the  arrest  of  a 
man  talking  loudly  in  the  street,  though  it  may  be  disorderly, 
neither  has  the  constable  any  power  to  commit  him  to  prison  (rv). 
But  in  every  case  of  treason,  felony,  and  actual  breach  of  the 
peace  the  offender  may  be  apprehended  without  warrant,  if  such 
a  crime  has  been  actually  committed  by  some  onCy  and  there  is 

(r)  4  Inst.  177.  (t)  2  Stra.  848.  and  see  4  Taunt  34 

(«)  2  Hale,  107  to  111.     1  Hale,  («)  2  Wils.  159, 160. .  2  Salk.  698. 

580.    1  Show.  54.  n.  c.    Hawk.  b.  2.  Fortes.  140.    Dick.  ^ess.  8a 

c.  13.  s.  15,  18.    4  Bla.  Com.  390.  (w)  1  iSsp.  Rep.  294.    2  Stra.  704. 
Bum  J.  Warrant,  I.  m.  and  Sessions. 


[1]  No  Mithoiity  to  arrest  persons  who  have  perpetrated  crimes  in  a  fbreicpn 
^tty  ^osU  under  th«  kws  of  the  United  Ststes  or  of  any  of  the  ind^^ 
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reaBOoaUe  gl-ouiid  to  sospect  an  indtvidiial  to  be  gwby  (or).  In 
dus  case,  the  party  making  die  anrest  will  not  be  liable  to  any 
acdQn,  though  it  shoald  ultimately  appear  that  he  was  mistaken, 
and  that  die  pencm  suspected  was  innocent  (y).  But  if  no  such 
cnme  was  ccHnmitted  by  any  one,  an  arrest  withqut  warrant  by 
a  private  individual,  would  be  illegal;  though  a  peace  officer 
would  be  justified,  if  he  acted  on  the  information  of  another  (z)/ 
If,  on  the  odier  hand,  a  warrant  had  previoudy  been  obtained, 
the  party  taken  under  it  could  sustain  no  acdoD,  without  prov^ 
ing  that  die  imprisonment  was  dictated  by  malice,  and  that  there 
was  no  probable  ground  for  die  proceedings.  Whenever,  diere« 
fine,  diere  is  any  reason  to  doubt  whedier  a  felony  has  actuaDy 
been  committed,  it  is  the  safer  course  for  a  private  person  to 
obtain  the  warrant  of  a  justice :  watchmen  and  constables,  how* 
ever,  may,  in  die  night-dme,  on  their  own  suspicion,  arrest  per- 
sons reasonably  suspected  of  having  stolen  goods  about  them, 
and  will  be  indemnified  diough  it  should  ultimately  prove  diat 
no  dieft  was  *actuaDy  committed  (a).  And  any  person  may,  [*16] 
without  warrant,  apprehend  and  carry  before  a  magisfn^  a 
per^  about  to  e^iose  an  infant,  and  leave  it  to  perish  (i),  or 
playing  with  felse  dice,  or  odierwise  committing  an  indictable 
fiaud  affecting  the  public  (c). 

A  person  may  be  apprehended  in  the  night  as  well  as  the  At  what 
day  (4/),  and  though  the  statute  29  Car.  2*  c.  7.  s.  6.  prohibits  ^""^* 
arrests  on  Sundaj^,  it  excepts  the  cases  of  treasons,  felonies, 
and  breaches  of  the  peace:  in  these  cases,  therefore,  an  arrest 
may  be  made  on  that  day  (e)» 

Since  the  privileges  of  sanctuary  and  abjuration  were  abo-  In  wlut 
fished  (/),  no  place  affords  protection  to  offenders  against  die  ^ 
criminal  law.    And  we  have  seen  that  even  the  clergy  may,  on 
a  criminal  charge,  be  arrested  whilst  in  their  churches  (^), 
though  it  is  illegsQ  to  arrest  diem  in  any  civil  case,  whilst  in  the 

(dp)  See  2  Hde,  72,  &c.    Hawk.  b.  (a)  3  Taunt  14.    32  Geo.  3.  c.  53. 

3.  c  12,  &  c  13.  8. 15.    4  Taunt.  43.  a.  17,    51  Geo.  3.  c.  119.  a.  18  &  24. 

aa  to  the  offenoea  for  wluch  an  aneat  (6)  1  Leon.  327.  Com.  Dig.  Plead- 

may,  in  general,  be  made,  and  on  er,  3  M.  22. 

wbal  anapidon.  (c)  Sir  Wm.  Jon.  249.    Com.  Dig. 

(9)  Id.  ibid.  BougL  359.  Cald.  291.  Pleader,  3  M.  22. 

aoc.    8etw.  N.  P.    3  £d.  380.  Semb.  (d)  9  Co.  66. 

Coot  (e)  Cald.  291,  293.    1  T.  R  265. 

(m)  Dioiigi.  359.    CakL  291.    6  T.  Willea,  459. 

B.  315.    3  Campb.  480.    Hawk.  b.  2.  (/)  21  J.  1.  c.  28:_^ 

e.  12.  a.  16.    Di^.  J.  Airett.    Slast.  (e)  Ante  12  Cro. 
52. 
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aiiy  one  may  justify  breaking  and  enteiiiig  a  party's  hoiise  and 
imprisoning  him^  to  prevent  him  fixmi  murdering  lus  wife,  who 
cries  out  for  assistance  (i).  And  the  riding  in  a  body  to  queU 
a  riot  is  lawful,  and  no  inforiu^lion  will  be  granted  for  snEudl 

['*19]    irregularities  in  the  pursuit  of  *such  a  design  (f).     In  one  an- 
cient case,  the  Court,  seems  to  have  thought,  diat  if  the  cause  of 
suspicion  should  appear  reasonaUe,  the  juslificatioa  would  be 
good,  though  no  felony  were  committed  by  any  one  (ti)^    But 
the  current  of  authorities  seems  to  establish,  diat  a  private  per« 
ton  in  justifying  the  imprisonment,  without  warrant,  of  an  inno*' 
cent  man;  must  state  in  his  pleadings  and  prove  in  evidence, 
that  a  felony  was  committed  by  some  ofiey  as  well  as  diat,  under 
all  the  circumstances,  there  was  reasonable  gtound  for  suspect* 
ing  the  plaintiff,  or  he  will  be  liable  to  pay  (lamages  (v).     It  is 
safer,  therefore,  to  obtain  a  warrant  when  time  will  allow;  be- 
cause, where  the  arrest  is  under  a  warrant,  no  action  of  trespass, 
but  only  an  action  on  die  rase  lies,  and  the  latter  c^umot  be  8us«- 
tained  unless  the  plsuntiff  can  shew,  that  the  charge  was  without  • 
probable  cause,  as  wdl  as  malicious ;  and  if  the  magistrate  should 
erroneously  issue  his  warranty  the  parly  accusing  will  not  be 
liable  (xc;);  but  an  arrest,  when  a  warrant  ought*  previously  to 
have  been  issued,  will  not  be  rendered  legal  by  a  subsequent  is«t 
suing  of  tiiat  authority  (x)*    In  the  case,  however,  of  a  man  ap« 
prehending  a  party  on  hue  and  cry,  or  detaining  a  person 
offering  goods  for  sale  or  pawn^  where  there  is  reasonable  sus* 
picioQ  of  their  having  been  stolen,  there  is  an  express  enactment 
that  he  shall  be  indemnified,  though  it  afterwards  appear  that  no 
felony  was  committed  (y).   And  it  has  been  said,  tiiat  a  private 
person  may  legally  in  the  nig^t-time  arrest  a  suspicious  night- 
walker,  though  he  subsequently  prove  his  innocence  (z). 

[*20]        *A  private  person,  who  has  apprehended  another  for  treason 
or  felony,  may  deliver  the  prisoner  into  the  hands  of  a  consta- 


(«)  2B.&P.260.  Selw.  3 Ed. 830.  ausere  if  tbe  case  of  Adams  and 

Bac.  Ab.  Treap.  D.  3.  Moore,  Selw.  3  Ed.  N.  P.  830.  n.  a.  ia 

(t)  1  Bk.  Rep.  47.    3  B.  &  P.  264.  law  to  the  extent  reported, 

n.  a.    1  East,  P.  C.  304.  («)  3  Eap.  Rep.  166.    3  T.  R.  185. 

(tf)  Samuel  &  Payne,  Dougl.  359.  Boote  ▼.  Cowper,  1 T.  R«  535.  j3  Bq). 

note  7.                      /  R.  135. 

(«>  2  laat  52.    Hawk.  b.  2.  c.  12.  (x)  Bac.  Ab.  TKsp.  D.  3. 

a.  8.    to   19.    4  Taunt.  34.     Com.  (y)  30  Geo.  2.  c.  24.  a.  8. 

iMff.  ImpriMuiaient,  H.  4.    Cald.  291.  (x)  1  Baat,  P.  C.  303.  3  Taunt  14. 

BougL  ^400  T.  R.  315.    3  Campb.  «t  poft  tf .  &  24, 
420.   4»|^Kep.81.  1  Campb.  187. 


Ue,  or  he  may  carry  him  to  any  gaol  in  the  county;  but  the 
safer  course  seems  to  be,  to  cause  him,  as  soon  as  convenience 
will  permit,  to  be  brought  before  some  justice  of  the  peace,  by 
whom  the  prisoner  may  be  eramined  and  bsuled,  or  conunitted 
to  prison  (a)*  Where  a  private  person  has  apprehended  ano- 
ther in  the  case  of  an  afiray,  he  may  lawfully  detain  him  till  the 
heat  is  over,  and  then  deliver  him  to  the  constable  (3). 

The  dSotnX  constable  is  either  ministerial,  in  obeying  warrants  By 
and  precepts  of  justices,  coroners,  and  sherifis,  and  the  charge 
erf*  private  individuals,  or  is  original  as  a  conservator  of  the  peace  . 
at  common  law,  or  by  virtue  of  particular  acts  of  pariiament  (c). 
By  the  oripnal  and  inherent  power  which  he  possesses,  he  may 
fat  treason,  felony,  breach  of  the  peace,  and  some  misdemea^ 
tKNiTB  less  dmn  felony,  committed  in  his  view;  apprehend  the 
aiqyposed  offender,  virtute  oflkii,  without  any  warrant  {€[)•  In 
general,  when  an  afiinay  takes  place  in  his  presence,  he  may  either 
keep  the  parties  in  custody  till  it  is  over,  or  he  may  carry  them 
immediately  before  a  magistrate  (e).  He  has,  at  least,  an  eqmd 
power  to  apprehend-widi  any  individual,  and  the  chief  difference 
between  his  powei'and  duty  and  diat  of  a  private  person  seems 
to  be,  that  the  former  has  a  greater  authority  to  denumd  the 
assistance  of  others,  and  is  liable  to  a  severer  fine  for  any  ne* 
g^ect  of  duty,  and  that  he  ought  to  bring  the  party  Suspected  [*21] 
before  a  justice  of  the  peace,  in  order  to  be  examined  (/)• 
Another  difference  seems  to  be,  thataprivate  individual  camioCi 
of  his  own  accord,  arrest  a  person,  except  upon  his  own  suspicion^ 
and  not  upon  report,  or  the  suspicion  of  another  (jg),  whereas  a 
constable,  or  odier  peace  officer,  may,  if  a  felony  has  been  com- 
mitted by  some  one,  lawfolly  apprehend  a  supposed  offender  upon 
the  information  of  odiers,'without  any  postdve  charge  or  his  ovm 
knowledge  of  the  circumstances  on  which  the  suspicion  is  found- 


(a)  1  Hale,  589.  2  lb.  77,  81.  sonmentp  H.  4.  Ldid  Baym.  1296  to 
BnrLb.3.cl3.s.7.  uulb.2.c.l6.  1303.  Com.  Dig.  PloMler,  3  H  2% 
u  3.  23. 

(b)  Hawk.  b.  2.  c.  13.  8.  a  \d\  IHale,  58r.  1  East,  P.C.  303. 

(c)  As  to  the  office  and  authority  Sel.  3ed.  830.  n.  y.  Chuichinv.  Mat- 
of  a  constable  in  geneial,  viitute  thews  and  othen.  Dick.J.  AzrestylL 
officii*  see 2 Hale,  88 to 9r.  Hawk.b.  (<?)  Selir.  3 ed.  B30. 

%  c.  10.  a. 87,  Sec.  c.  13.  i»  6,  &c.    4  (/)  Hawk.  b.2.  c.  13.  s.  7. 

Bb.  Com.  292.    Burn  J.  Arrest,  HI.  {j)  Ibid.  b.  2.  c.  12.  a.  15.    CsU. 

md  Constable.  Williains  J.  Constable.  293.  1  £as^  P.  C.  300,  1. 
Bac  Ab.  Constable.  Com.  Big*.  Impri* 

VOL.L  C 
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6d  ( A)  [  1  ].  In  general,  however,  a  constable  cannot,  any  more  thdn 
a  private  person,  of  his  own  accord,  and  without  an  express  charge 
'  or  warrant,  justify  the  arrest  of  a  supposed  offender,  upon  sus- 
picion of  his  guilt,  unless  he  can  shew  that  a  felony  was  com- 
mitted by  some  person  as  well  as.  the  reasonableness  of  the  sus- 
picion that  the  party  imprisoned  is  guilty  (i).  There  are,  how- 
ever, authorities  in  favour  of  an  exception  to  this  rule  in  the 
case  of  night-walkers,  and  persons  reasonably  suspected  in  the 
night  of  felony  (^k).  And,  by  a  modem  act  of  parliament,  an 
express  power  is  given  to  constables  and  other  peace  officen, 
when  on  duty,  to  apprehend  every  person  who  may  reasonably 
be  suspected  of  having,  or  carrying,  or  by  any  ways  conveying, 
at  any  time,  after  sun-setting  and  before  sun-rising,  goods  sus- 
pected to  be  stolen  (/)•  And  other  statutes  (m)  authorize  con- 
stables and  other  peace  officers  to  apprehend  evil-disposed  an<L 
suspected  persons  and  reputed  thieves.  Thus,  by  the  32  Geo. 
3.  c.  53.  s.  1 7.  constables,  headboroughs,  patroles,  and  watchmen, 
r#22]  sffe  empowered  to  ^apprehend  reputed  thieves  frequenting  the 
streets,  highways,  and  avenues  of  public  resort,  and  convey  them 
before  a  proper  magistrate.  And  in  order  tb  give  more  effect 
to  the  Ptdblic  Office  at  Bow-street,  the  51  Geo.  3.  c.  119.  s.  24.  di- 
rects two  magistrates  of  that  office,  (of  whom  the  chief  magistrate 
must  be  one,)  to  swear  in  men  to  act  as  constables  for  Middle- 
;sex,  Surrey,  Essex,  Kent,  and  Westminster,  and  enables  the 
persons  so  sworn  to  apprehend  offenders  against  the  peace,  both 
by  night  and  by  day  with  all  the  powers  which  other  constables 
possess. 

Constables  are  bound,  upon  a  direct  charge  of  a  felony,  and 
reasonable  grounds  of  suspicion  laid  before  th^m,  to  apprehend* 
the  party  accused  (n),  and  if,  upon  a  charge  of  burglary,  or  other 
felony,  he  be  required  to  apprehend  the  offender,  or  to  make  hue 
and  cry,  and  neglect  so  to  do,  he  may  be  indicted  (o).  And  a 
peace  officer,  upon  a  reasonable  charge  of  felony,  ma/ justify  an 

(A)  Cal.  291.    1  East,  P.  C.  301.  5  Edw.  m.  c.  14.  2 Inst  52.  Btc.Ab* 

Selw.  3  ed.  830.  4  £sp.  80.   6  T.  R.  ConsUble,  C. 

315.  (/)  22  Geo.  IH.  c.  58.  s.  3. 

(i)  4  Esp.  Rep.  80.  Hawk.  b.  2.  c.  («)  32  Geo.  UI.  c.  5%  a.  17.    51 

12.  a.  16.  2  Hale,  92,  89.  n.  f.    Cald.  Geo.  HI.  c.  119.  a.  18.  and  24. 

291.  (n)  2  Hale,  91,  92.    1  Eaat,  P.  C. 

(k)  3Tannt,  14.  1  East,  P.C.303.  301. 

Hawk.  b.  2.  c.  12.  s.  20.    2  Hale,  89.  (o)  Cro.  Eliz.  654.  2  Hale,  90,  9%. 


II]  PsOTfsnTiwiA.— See  the  cmc  of  Wakely  v».  Hm^  6  Bin.  Rep.  3161 
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arrest  without  a  warnmt,  although  no  fdony  has  been  commit* 
ted  (/),  because,  as  observed  by  Lord  Hale  (^),  the  constable 
cannot  judge  whether  the  party  be  guilty  or  not,  till  he  come  to 
his  trial,  which  cannot  be  till  after  his  arrest ;  and,  as  observed  by 
LfOrd  Mansfield  in  Samuel  and  Payne;  if  a  man  charges  another 
with  a  felony,  and  requires  an  officer  to  take  him  into  custody, 
and  carry  him  before  a  magistrate,  it  would  be  most  mischievous 
that  the  officer  should  be  bound  first  to  try,  and,  at  his  peril,  ex- 
ercise his  judgment  on  the  truth  of  the  charge ;  he  that  makes  the 
chai^  should  alone  be  answerable ;  the  officer  does  his  duty  in 
conve3ang  the  accused  before  a  magistrate,  who  is  authorized  to 
examine,  and  conunit,  or  dis^^iarge  (r).  And,  it  should  seem, 
that  even  upon  *a  charge  of  a  breach  of  the  peace  not  conomitted  [*23] 
in  the  view  of  the  constable,  if  he  arrest  the  party,  and  no  breach 
of  the  peace  was  committed,  the  person  who  preferred  the  charge 
alone  b  liable  («),  though  it  has  been  held,  that  ai  constable  can- 
not arrest  for  an  afiray  or  breach  of  the  peace,  not  conmiitted  in 
his  view(0«  -It  seems,  however,  preferable,  in  all  cases  not 
requiring  immediate  interference,  for  a  constable  to  act  under  a 
warrant,  because  if  he  does  not,  he  will  not  be  entitled  to  the 
benefit  of  the  provision  in  the  statute  24  Geo.  2.  c*  44.  which 
protects  him  on  granting  a  copy  for  eveiy  thing  done  in  obedience 
to  a  warrant  (u). 

A  constable  may  break  open  doors  to  takke  a  felon,  if  he  be  in 
the  house,  and  entry  denied  after  demand,  and  notice  given  that 
he  is  a  constable;  and,  if  in  such  attempt,  the  constable  or  any  in 
his  assistance  be  killed,  after  competent  notice  of  his  office,  it  is 
murder;  and  if  the  felon  resist  and  cannot  be  taken,  whether  it  be 
after  or  before  the  arrest,  the  killing  of  the  felon,  who  cannot 
otherwise  be  taken,  is  np  felony;  because  the  law  enjoins  a  con- 
stable to  take  a  felon,  and  if  he  omits  his  duty,  he  is  indictable 
and  subject  to  fine  and  imprisonment  (w).  So,  where  a  felony 
has  been  committed  by  some  one,  and  there  be  reasons^le  ground 
to  suspect  that  a  person  be  the  offender,  a  constable  has  a  similar 
power  of  breaking  open  doors  to  apprehend  him  (x)»   Doors  also 


(p)  Doorl.  S45.    4  Esp.  Bep.  80.  (0  Cro.  Eliz.  375.  2  Esp.  Rep.  540. 

CaU.  291.  3  Camp.  AQO,  2  Esp.  Rep.  Hawk.  b.  2.  c.  13.  s.  8.  Bac.  Ab.  Con- 

540.  Sehr.  3ed.830.  l£a8t,P.C.3Ql.  stable,  C.   1  East,  P.  C.  305. 

(o)  2  Hale,  91,  2.  .  (u)  Sect.  8.  3  Esp.  Rep.  226. 

(r)  Jkragl.  360.  (w)  2  Hale,  90,  91,  &c. 

(f)  3C«np.4S0.  2aJe,90.  6T.R.  (x)  Id.  92. 
315.  but  qmr^t  see  1  East,  P.  C.305. 
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may  be  broken  by  a  constable  where  a  felony  b  not  yet  con* 
mitted,  but  likely  to  be  so,  in  order  to  prevent  it  (y). 
<    A  constable  having  arrested  the  offender,  may,  in  case  of  an 
aflEray^  put  him  in  the  stocks,  or  otherwise  confine  him,  till  the  heat 
[*^]    of  his  passion  or  intemperance  is  over,  *or  tiU  he  can  bring  lum 
before  a  justice  of  the  peace,  and,  in  case  of  any  offence  for 
which  die  party  suspected  may  be  apprehended,  a  constable  may 
convey  him  to  the  sheriff  or  jailor  of  the  county  or  franchise:  but 
the  safest  said  best  course  is  said  to  be,  in  all  cases,  to  carry 
t&e  offender  before  a  justice  of  the  peace,  as  soon  as  circum*** 
stances  will  permit  (z)* 
By  watch-      In  general,  the  common  law  authority  of  a  constable  is  applica* 
Ue  totything*men,head-boroughs,and  borsholdets,andseveralof 
the  statutes  before  noticed  afford  these  officers  similar  powers  (a). 
Watchmen,  patroles,  and  beadles,  have  authority  at  conunonlaw 
to  arrest  and  detain  in  prison  for  examinadon,  persona  walking 
in  the  streets  at  night,  whom  there  is  reasonable  ground  to  sus- 
pect of  felony  (A)  though  there  is  no  proof  of  a  felony  having 
been  committed  (c)«    And  the- before-mentioned  statutes  g^ve 
the  same  power  to  watchmen,  as  to  constables,  while  on  duQr, 
to  apprehend  persons  suspected  of  felony  (^.    A  watchmi^ 
having  apprehended  a  party,  may  discharge  himself  from  liadbi- 
lity  for  an  escape,  by  delivering  him  to  a  constable,  or  he  may 
himself  take  hun  before  a  ma^trate  (e). 
^  i^         Justices  of  the  peace  have  a  double  power  in  relation  to  the 
the  peace,  airest  of  wrong-doers,  the  first  branch  of  which  authority  may 
be  personally  exercised  on  the  commission  of  a  felony  or  breach 
of  the  peate  in  their  presence,  the  second,  by  issuing  a  warrant 
on  the  evidence:;cmd  complaint  of  another.     And  if  a  justice  of 
the  peace  see  a  felony  or  breach  of  the  peace  committed,  he 
[*25]    may  either  *himself  arrest  the  parties  (lending,  or  verbally 
command  any  person  to  take  them  into  custody.  And  it  seems, 
that  in  order  to  prevent  the  riotous  consequenpesof  a  tumultuous 


(y)  Id.  d4»  95.  2  Boe.  and  Pul.  260.  (c)  2  Hale,  96,  98.  Hawk.  b.  2.  c. 

(2)  2  Hale,  95, 96.  Selw.  3  ed.  830.  15.  ■.  1,  &c.    3  Taunt.  14.    1  East, 

n.  V.  p.  C.  303.  2  Inst.  52.  Bum  J.  Watch. 

(a)  2  Hale,  96.  Com.  Di}^.  Imprisonment,  H.  4. 

(b)  But  at  common  law  no  peace  (</)  22  Geo.  III.  c.  58.  s.  3.  32  Geo. 
officer  la  justified  in  takingupanigiht-  HI.  c.  53.  s.  17.  51  Geo.  IIL  c.  119. 
walker,  unless  he  has  committed  some  '  8.18. 

disorderly  or  suspicious  act.  Bac.  Ab.  (e)  Datt  J.  c.  104. 
Trespass,  D.  3.  2Ld.  Baym.  1301. 
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ttsemUy,  he  may  command  his  senrants  or  others  to  arrest  the 
affrayers,  thou^;^  in  general,  if  an  offence  be  committed  in  his 
aibsence,  he  must  grant  his  warrant  in  writing  to  apprdiend  the 
otEcndet(J^  It  is  hid  dbwn(f},  that  any  justice  or  the  sheriff 
may  take  of  the  county  any  number  that  he  shall  think  meet,  to 
pursue,  arrest,  and  imprison  traitors  and  felons,  or  such  as  break, 
or  go  about  to  break,  or  distuib,  the  king^s  peace,  and  that  every 
man  being  required,  ou^t  to  assist  ^nd  aid  them  on  psun  of  fine 
and  imprisonment. 

IVhere  the  mapstrate  is  not  present  when  a  crime  has  been 
committed,  he  ou^t  not,  upcm  mere  discretion,  to  send  the 
farty  accused  to  prison,  but  upon  due  consideration  of  evidence 
adduced  before  hinu  It  was  well  observed  by  Ch.  J*  Pratt  (A), 
that  in  case  a  magistrate  has  notice,  or  a  particular  knowledge, 
diat  a  person  has  been  guilty  of  an  offence,  yet  it  is  not  a  suffi* 
cient  ground  for  him  to  commit  the  criminal,  but  in  that  case 
he  b  rather  a  witness  dian  a  magistrate,  and  ought  to  make  oadi 
of  the  fact  before  some  other  magistrate,  who  should  {hereupon 
act  the  official  part,  by  granting  a  warrant  to  apprehend  the  of- 
iJEBder,  it  being  more  fit  that  the  accuser  should  appear  as  a  wit* 
I,  than  act  aa  a  magistrate. 


Sheriffs  are  not  only  enabled  but  enjoined  to  arrest  felons,  and  By  she* 
aU  persons  are  reqmred  to  be  assisting  to  them  therein  upon 
dieir  summons,  and  they  are  respectively  pumshidile,  by  fine 
and  imprisonment,  in  case  they  neglect  dieir  duty  (i).  The 
sheriff  may  also  arrest  a  ^person  suspected  of  a  capital  offence,  [*26] 
iriiose  guilt  is  not  certain  (i).  And  if  the  sheriff  be  assaulted 
in  the  execution  of  his  duty  he  may  apprehend  the  offender,  and 
keep  him  in  prison  for  a  reagjpnable  tiaie,  to  be  carried  before  a 
justice  of  the  peace,  to  be  committed,  or  find  bail  to  answer  the 
offence  (/)• 

Though  a  coroner  has  no  power  of  taking  inquisition  of  fe-  By  coro- 
lony,  except  in  case  of  death,  yet  he  is  a  conservator  jf  the  "^"'    ^' 
peace  in  relation  to  all  felonies,  and  may  arrest,  or  cause  ano- 
dier  to  arrest,  any  felon  (m).    The  sdcret^ry  of  state  has  also 


(/)  2  HUe,  86^ .  ar.    2  Wib.  151,  (A)  2  WUs.  158.  aqd  see  Comb.  359. 

158.    Cio.  J.  81.    Hftvk.  b.  2.  c.  13.  (t)  2  Hale,  87. 

«.  13.  Bibe.  AJk.  Justices  of  Peace,  E.  (k)  2  Hale,  87. 

5.  and  Trespass,  D.  13.  Dkk.  J.  Ar-  (/}  1  Saund.  77,  8.  1  Taunt.  146. 

■t,  n.  Selw.  d  Ed.  830. 

{g}  Dak.  J.  e.  171.  Dick.  J.  114.  (m)  2  Hale,  88. 


i 


22  OF  tBE  ARREST. 

a  power  of  issuing  a  warrant  to  apprehend  any  person  suspectt' 
ed  of  state  offences;  which,  though  its  origin  is  uncertaun,  is 
not  now  to  be  disputed  (n)* 
Of  arrests      There  is  another  mode  of  arrest,  without  warrant,  to  be  con- 
and  cry.     sidered,  in  which  the  necessity  of  the  case  arms  all  the  inhabi- 
tants of  a  district  with  peculiar  powers,  and  compels  them  to 
perform  the  duties  which  constables,  are  usually  required  to  ex- 
ecute.    In  examining  the  Proceedings  by  Hue  and  Cry,  we 
will  consider,  first,  its  nature  and  origin;  secondly,  by  whom  it 
may  be  levied;  thirdly,  how  it  may  be  levied;  and  lastly,  what 
may  be  done  in  the  pursuit  Avhich  it  occasions* 
Natdfe  Hue  and  Crt  is  the  old  common  law  mode  of  pursuing 

»f  hucSd  "  ^^  ^^™  ^^  voice,"  persons  suspected  of  felony  or  having 
^'  inflicted  a  wound  from  which  death  is  likely  to  ensue  (0).  This 

practice  seems  to  have  arisen  in  the  eariiest  times  (]&),  and  was 
distinctly  recognized  in  the  institution  of  hundreds  by  Alfred. 
it  is  laid  down  by  Lord  Coke  (jj\  that  where  a  felony  has  been 
committed^  or  a  dangerous  wound  given,  the  party  grieved  may 
[#27]    *tesort  to  the  constable,  acquaint  him  with  th^  circumstance, 
describe  the  offender,  point  out  which  way  he  is  gone,  and  de- 
mand hue  and  cry  to  be  made.    Upon  this,  it  becomes  the  duty 
of  the  officer  to  raise  hue  and  cry,  within  his  district.     And  if 
the  offender  be.  not  there  takal^  he  must  give  immediate  nouce 
to  the  next  constable,  and  he  to  the  n^xt,  till  the  delinquent  be 
secured.     This  power  has  been  further  confirmed  by  several 
statutes.    The  3  £d.  1.  c.  9.  compels  all  persons  to  arm  and 
assist  the  cofistaUe  on  pain  of  severe  penalties.     By  thb  13  jEd. 
1.  St.  2.  c.  1.  fresh  suit  must  be  made  immediately  after  the 
felon,  from  town  to  town,  and  from  coimty  to  coiuity— -which 
is  said  to  be  the  life  of  this  practice  (r).  And  the  statute  27  £L 
c.  13.  s.  10.  enacts,  that  the  hue  and  cry  must  be  by  horse  as 
well  as  foot,  or  it  will  be  invalid.  In  order  to  enforce  this  prac- 
tice, which  was  found  highly  beneficial  in  ;the  infancy  of  the 
police,  the  13  Ed.  1.  c.  3.  makes  the  hundred  liable  to  answer 
for  the  damage  sustained  by  the  robbery,  unless  the  felon  is  se- 
cured; and  by  a  more  recent  enactment  («),  the  officer  refusing 
to  make  hue  and  cry,  is  rendered  liable  to  a  forfeiture  of  £5. 


— *T- 


(n)  Fortescue,  140.    7  T.  R.  742.  (/>)  Bracton.  lib.  in,  c.  1. 

2  Wils.  151,  &c.  11  St  Tr.  318.  (q)  3  Inst  116. 

(0)  3  Inst.  116.  2  Hale,  98.  4  Bla.  (r)  3  Inst.  117. 

Com.  293,  4.  (»)  8  Geo.  H.  c.  Id. 
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At  the  present  day,  hue  and  cry  may  be  rabed  either  by  dieBywiuiB 
precept  of  a  justice  of  die  peace,  by  a  peace  <^cer,  or  by  any  ^^ 
private  man  who^  aware  that  a  felony  has  been  committed  (f). 
It  may  be  raised  by  the  warrant  of  a  justice,  from  his  gencnl 
power  to  apprehend  (tt).    Upon  constables,  head-boroughs  and 
other  peace  officera,  it  is  especially  incumbent,  because,  as  we 
have  seen,  they  are  finaUe  if  they  neglect  it,  and  their  presence 
gives  more  weight  and  authority  to  the  proceeding  (w).  ^How-    [*38] 
ever,  it  is  dear  that  hue  and  cry  may  be  made  by  priyate  indi- 
viduals, in  the  ^sence  of  the  constable,  and  it  has  dierefore 
been  sometimes  termed  in  the  old  books  Cry  de  pais  (ar)«    Nor 
can  any  inomvenience  result  from  this  liberty:  for,  any  one 
making  hue  and  cry,  or  causing  it  to  be  made,  without  due 
cause,  is  liable  to  be  punished  as  a  wanton  disturber  of  the 
peace  (y). 

The  par^  ii^o  discovers  that  a  fekmy  has  been  committed.  How  it 
whether  the  party  grieved,  or  a  third  person  should  either  apply  J^^^^J^ 
for  the  warrant  of  a  justice,  or  immediately  give  informaticm 
to  the  constaUe  of  the  vilL  The  former  method  is  always  pru- 
dent when  circumstances  will  permit,  but  as  we  have  seen,  it  is 
fay  no  means  necessary,  and  if  the  offender  be  likely  to  escape 
ja  improper  from  the  d^lay  it  occasions  (z).  Hf  should  then 
make  a  full  statement  of  all  the  facts  widiin  his  knowledge  re- 
lative to  the  offence  and  the  offender;  state  hb  name,  if  known^ 
and  if  otherwise,  describe  his  person,  horse,  or  other  circum- 
stances which  may  lead  to  detection  (a)*  Should  the  crime, 
however,  be  committed  in  any  manner,  or  at  any  time  which, 
prevents  him  from  obtaining  any  of  these  clues  to  discovery,  he 
may  require  the  officers  to  search  for  all  suspicious  persons,  va- 
grant in  their  districts,  In  order  that  they  may  be  examined  (6). 
He  may  then  claim  the  assistance  of  all  the  mhabitants  of  the 
inSL,  and  all  neighbouring  vills,  who  are  to  pursue  by  horse  and 
fcoty  I3II  the  felon  is  secured,  or  they  are  liable  to  be  punished 
for  dieir  neg^ct  (c).    And  by  this  means,  a  constable,  who  has 


(t)  4  Bla.  Com.  294.    2  Hale,  100.  (2]  2  Hale,  99.    Bum  J.  Hue  and 

Hawk.  B.  2.  c.  12.  a.  6.  Burn  J.  Hue  C17.  BaiL  J.  317. 

and  Ciy.  (a)  2  Hale,  100.  Bum  J.  Hue  ant 

(u)  SeeForaBofWartant.  Bun  J.  Cir.  Barl.  J.  318. 

Hue  and  Cry.  Post  last  toI  p.  (6)  2  Hale,  101, 103.  Bum  J.  Hue 

(v)  1  Hal^  100.  and  Cirl 

(x)  3  Hble,  100.  2  Inst  117.  (r)  2  Hale,  101.  3  Inst  116.  Bait 

Cjr)  Hawk.  b.  2.  c.  12.  8.  5.  2  Hide,  J.  c.  28, 
lOQ.  2  Inft  173. 
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obtained  a  warrant  against  a  felon,  may  procure  him  to  be  ap- 

[*29]    prehended  in  a  different  ^county  from  that  in  which  it  was 

granted;  by  following  him  with  hue  and  cvgr,  and  so  widioat 

backing  the  warrant,  cause  him  at  once  to  be  arrested  (^• 

Whatm«7      Hue  and  cry  being  thus  levied,  we  are  now  to  enquire  what 

hue  imd^*^  ^^7  ^  ^^^  ^^  ^^  pursuit.     It  is  clear  that  when  once  it  is 
<^*  commenced,  duMc  who  join  will  be  protected,  even  though  it 

should  ultimately  appear  that  no  felony  has  been  committed ; 
and  the  reasons  for  this  are  evident,  because  the  const^le  can« 
not  examine  on  oath  as  to  the  truth  of  the  statement,  and  the 
nature  of  the  proceeding  requires  the  utmost  promptitude,  be« 
cause  oQcers  are  punishable  if  they  neglect  to  observe  it;  and 
because  he  who  without  cause  set  it  on  foot,  is  punishable  by 
fine  and  imprisonment,  for  the  <Usturbance  he  has  occasion- 
ed (e)m  And  thus  it  is,  that  arrest  upon  hue  and  cry,  difiers 
from  arrest  upon  mere  suspicion;  in  the  latter  case,  it  is  neces- 
sary to  aver  in  justifying  that  a'crime  was  committed,  and  that 
fact  may  be  put  in  issue;  whereas  m  the  latter  case  no  such  al- 
legation is  necessary,  nor  is  it  ever  stated  in  |deading  (f)m  In 
short,  dus  proceeding  arms  all  persons  with  the  same  authority 
'  as  a  ^rarrant  gives  to  the  party  to  whom  it  is  directed;  they  are 
not  answerable  for  the  propriety  of  the  cry  itself  but  only  for 
the  regul^ty  of  their  own  conduct  when  acting  under  it* 
^  If,  therefore,  hue  and  cry  be  made  against  a  suspected  per- 
son, he  may  be  arrested  and  taken  to  the  common  gaol,  though 
he  ultimately  establish  his  innocence,  and  though  in  fact  the 
crime  is  altogetiier  fictitious  (^).  And  so,  where,  upon  a  de- 
scription of  the  offender,  whose  name  is  unknown,  the  wrong 
person  is  apprehended  by  mistake,  the  party  arresting  is  deariy 
[*30]  justified  (A).  *If  *any  of  the  pursuers  be  killed  by  the  party 
flying,  this  will  be  murder,  and  if,  on  the  otiier  hand,  tiie  latter 
be  killed  when  he  cannot  otherwise  be  taken,  the  pursuers  will 
be  protected  (t). 

The  pursuers  under  hue  and  cry,  if  the  party  suspected  is  ac- 
tually in  a  house,  have  an  unquestionable  right  to  break  open 


(<f)  3  Hale*  115.  (A)  2  Hale,  103.  Bari.  J.316.  Wil* 

(tf)  2  Hale,  103.  3  Inst  173.  Hawk,  liama  J.  Hue  and  Ciy.    Bum  J.  Hue 

b.  3.  c.  13.  Bum  J.  Hue  and  Ciy.  and  Ciy. 

~  3  Hale,  101.  (i)  Jackson's  case  cHed.   7  East, 


(i) 


>)  3  Hale,  102.  Bum  J.  Hue  and      P.  C.  2d3.  3  Hale,  100.  Foit  371,  3. 
Ciy.  Bari.  J.  317.    WiUiams  J.  Hue     Bad.  J.  316. 
and  Ciy. 
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die  outer  door  to  secure  him,  on  previous  demand  of  admit- 
tance (k).  They  must  however  ascertain  that  fact,  as  if  he  be 
not  found  they  will  be  trespassers  (/)•  But  thf  y  may  search  all 
suspected  places  which  they  can  enter  without  forcing  an  outer 
door,  whether  they  succeed  or  fail  (m). 
j  .  Although  suspicious  persons,  neither  named,  nor  described, 

f  may  be  taken,  it  will  lie  on  the  parties  arresting  to  show,  that 
they  had  reasonable  ground  to  suspect  them,  either  from  their 
\  being  vagrants,  not  rendering  a  good  account  of  themselves,  cfr 
other  similar  circumstances,  for  otherwise  this  proceeding  would 
be  more  dangerous  than  even  general  warrants  (n)*  On  any 
prosecution,  however,  the  pursuers  may,  by  statute,  plead  the 
genera}  issue,  and  g^ve  the  special  matter  in  evidence  (o). 

It  now  only  remains  to  observe,  that  if  the  felon  be  not  se- 
cured, it  is^  provided  by  a  very  ancient  as  well  as  by  a  modem 
statute  (^),  that  an  action  may  be  supported  against  the  hun-' 
dred,  at  the  suit  of  the  party  immediately  injured  to  recover 
the  damages  sustained  by  the  robbery.  And  upon  the  construe* 
tion  of  these  acts,  it  has  been  holden  that  the  plaintiff  is  entitled 
to  costs,  as  well  as  ^damages  (p).  These  encouragements  to  r*3il 
die  levying  hue  and  cry,  were  found  of  great  advantage  in  ear- 
lier times,  when  forcible  robberies  were  common  and  assumed 
a  very  formidable  aspect,  though  now,  from  the  increased  ex- 
cellence oPthe  police,  the  practice  is  becoming  obsolete. 

Such  are  the  modes  by  which  arrests  may  be  made  without  Arretu 
waidng  for  any  legal  authority,  from  a  public  magistrate,  to  JJ!!2f^^ 
sanction  the  proceedings.  This  summary  course  is  necesary, 
%rhen  there  is  an  imminent  danger  of  an  escape,  or  when,  from 
•dier  cifcumstances,.  the  utmost  promptitude  is  requisite.  .  But 
we  have  seen  that  whenever  the  case  wili  admit,  it  is  more  pru- 
dent to  .obtain  the  authority  of  a  magistrate,  to  give  greater 
security  to  the  parties  by  whom  the  arrest  is  to  be  effected  (^ )• 
TTbe  mode,  nature,  and  effects  of  this  course  of  proceeding  now, 
therefore,  demand  om*  attention. 


{k)  2  Hale,  103.    Bum  J.  Hue  and  9  Geo.  J.  c.  22.   See  the  decisions  and 

Cry.  Wiffiams  J.  Hue  and  Cry,  3.  proceedings  on  tliU  and  other  sta- 

(0  Id.  ibid.  3  B.  and  P.  223.  1  Har-  lutes,  relating:  to  Hue  and  Cry.    2 

^\i  565.  Saund.  Rep.  374^  380.     Udd.  122. 

(m)  2  Hale,  103.  Barl.  J.  316.  5  £d.    Peake's  Evidence. 

(n)  2  Hale,  104.  (p)  1  T.  B.  71. 

fo)  7  Jac.  L  c.  5.    13  Edw.  1.  c.  3.  (g)  Ante,  15. 

Vol.  I.  D 
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The  party  wbp  knows  or  suspects  that  an  indictable  offence 
has  been  committed  usually  goes  before  a  justice  of  the  peace, 
accompanied  by  any  other  witnesses  whom  he  may  be  able  to 
procure,  and  gives  the  magistrate  his  information  and  that  of 
his  companions  stating  the  grounds  of  suspicion  on  which  his 
apidicatioB  is  grounded.  They  are  sworn,  if  Chriatiana,  on  the 
four  Evangelists,  if  Jews,  on  the  Old  Testament,  as  fellows : 
^^You  shall  true  answer  make  to  such  questions,  as  shall  be  de- 
manded of  you,  so  help  you  God/'  The  magistrate  then  in- 
terrogates the  accuser,  and  sometimes  his  witnesses,  said  takes 
down  the  substance  of  their  replies  in  the  following  foFtn,  ^  The 
information  of  &c»  of  &c,  who  saith  that  &c.,"  stadng  the  facts 
sworn  to.  This  paper  is  then  read  to  the  parties,  who  have 
given  evidence,  and,  if  they  adhere  to  the  statement,  they  con* 
firm  it  by  their  signature*  Upon  this,  the  justice  usually  issues 
.[^32]  ]^a  warrant  or  summons  according  to  the  magnitude  *of  the 
charge,  or  the  apparent  weight  of  the  evidence  by  which  it  is 
supported. 

^^®  When  the  offence  is  between  party  and  party,  and  not  of  an 

wmiDons* 

aggravated  nature,  and  the  supposed  offender  is  not  likely  to 
abscond,  a  summons  is  recommended,  as  the  preferable  process 
to  procure  his  attendance,  and  this  seems  necessary  where  there 
is  no  oath  of  the  offence  having  been  committed  (r).  But  where 
there  is  an  accusation  on  oath,  of  an  offence  of  a  higher  nature, 
as  treason  or  felony,  it  is  proper  to  issue  a  warrant,  in  the  first 
instance,  if  there  appear  any  reasonable  ground  for  the  change. 
But  although  there  be  a  positive  charge  on  oath,  yet  if  die  jus* 
tice  sees  that  no  credit  is  to  be  g^ven  to  it,  he  may  decline  is« 
suing  a  warrant  («).    For  petty  assaults,  though  justices  are  au-* 
thorized  to  issue  a  warrant  <m  complaint,  on  oatli  of  the  accuser, 
yet  a  sununons  is  more  advisable  as  in  many  cases  it  is  found 
that  the  accusation  is  frivolous  or  without  sufficient  founda- 
tion (^).    A  summons  should  be  signed  by  the  magistiate,  who 
issues  it  (t<),  and  may  either  be  directed  to  the  party  hinkself,  or 
to  a  constable  requiring  him  to  summon  or  give  notice  to  the 
party,  whose  attendance  is  required.    And  it  is  usual  in  the 


W  8  T.  R.  385.  Comb.  359.  Dick.  (0  Dltk.  J.  458,9. 

/.  WajTMit.  n.  2  Banuurd,  34,77, 101.  («)  %  Ewt.  367. .  Sec  fbnn  post. 

.«W  Dick.  J.  458, 0.  Hkwk,  b.  2.  c.  lut  vol. 
13.  8. 18, 
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»  MimmoRs,  not  only  to  fix  a  day,  but  a  particular  hour,  for  tb* 
appearance  of  the  suspected  individual;  but  the  accused  is  bound 
to  wait  until  the  magistrate  can  attend  to  the  complaint.  In 
gcneraL,  a  summons  may  be  granted  without  the  oath  of  the 
complaining  part^;  but,  in  some  cases,  by  particular  enactment^ 
an  oath  is  absolutely  requisite.  If  the  complaint  is  on  oafli,  it 
should  be  so  stated  (v),  and  a  *copy  of  the  summons  should  be  [♦SS] 
served  upon,  or  left  at  the  residence  of  the  accused  (tv),  but  in 
a  criminal  prosecution  against  the  wife,  there  is  no  occasion  to 
summon  the  husband  (x). 

When  die  offender  is  not  likely  to  abscond  before  warrant  Oftiie 
can  be  obtained,  it  is  in  general  better  to  apprehend  him  by  a  ^■"^^• 
rvarnmtj  than  for  a  private  person  or  officer  to  arrest  him  of 
their  own  accord,  because  if  the  justice  should  grant  his  war- 
rant erroneously,  no  action  lies  against  the  party  obtaining  it  (^). 
And  if  a  magistrate  exceed  his  jurisdiction,  the  officer  who  exe* 
cutes  a  warrant  is  protected  from  liability,  and  the  magistrate 
himself  cannot  be  sued  imtil  after  a  month's  notice  of  action, 
during  which  he  may  tender  amends  (2),  and  no  action  can  be 
ropported  against  die  party  procuring  the  warrant,  though  the 
anest  was  without  cause,  unless  it  can  be  proved  that  the  war- 
rant was  obtained  maliciously  (a).  Having  already  considered 
fer  what  offences,  and  against  whom  a  warrant  may  be  grant- 
ed (A);  wc  win  now  proceed  to  enquire  on  what  evidence  it  may 
be  issued. — By  whom.— To  whom  directed. — ^The  form  and 
requisites  of  the  warrant,  and  the  consequences  of  its  illegality. 
—The  places  where  the  warrant  may  be  executed  and  of  back- 
ing it,  and  how  the  warrant  is  to  be  executed. 

With  respect  to  the  evidence^  on  which  a  warrant  may  be  On  what 
granted.     A  secretary  of  state  may  commit  without  oath(c);^ 
but  a  magistrate  ought,  unless  he  conunits  upon  view  of  the  of- 
fence, to  examine  upon  oath  the  party  requiring  a  warrant,  as 
well  to  ascertain  that  a  felony  or  other  crime  has  actually  been 
committed,  as  also  to  prove  the  cause  and  probabili^  of  sus- 


■••«- 


(v)  Bum  J.  Summons  and  War-  (y)  S  Esp.  166,  7.  ante  19. 

nuit,1.    Bac.  Abr.  Just,  of  Peace,  c.  Ix)  34  Geo.  11.  c.  44. 

5.   2  Baniard»  34^  77.  101.    Toonc,  (a)  1  T.  R.  535.    3  Esp.  B.  135. 

41—246, 400,  449.   2  Term  Rep.  225.  (6)  Ante  12  to  16. 

Bed  quaere,  fer  this  is  not  necessaiy  (c)   1  Stia.  3.    Com.  IM^.  bspti- 

iBcaaeofawamiit.  sonment,  H.  7.    11  §t.  Tr.  316.    S 

(»)  lA  ibid.  Wils.  286,  7. 

(*)  Bum  1681. 
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[*34.]  peering  the  *party  against  whom  the  warrant  is  prayed  (d).  And 
it  is  the  duty  of  the  magistrate,  well  to  consider  all  the  circum* 
stances  sworn  to,  and  not  to  grant  any  warrant  groimdlessly  or 
maliciously  without  such  a  probable  cause  as  might  induce  a 
discreet  and  impartial  man  to  suspect  the  party  to  be  guilty  f<f)* 
And,  if  a  magistrate  should  grant  his  warrant,  without  an  oath 
of  circuitistances  affording  a  reasonable  suspicion  of  the  guilt, 
-  and  the  party  prove  to  be  innocent,  he  will  be  liable  to  an  action 
of  trespass,  at  the  suit  of  the  individual  aggrieved  (f).  For  the 
same  reason,  he  ought  not  to  grant  a  warrant  on  a  Quaker's  af- 
firmation, which  is  inadmissible  in  criminal  proceecUngs,  to  cri- 
minate or  excuse  another,  though  it  may  be -read  to  exculpate 
himself  (,^).  It  is  the  duty  also  of  the  ma^strate,  to  take  all 
charges,  of  whatsoever  nature,  kind,  or  complexion,  they  may 
be,  in  writing  (h)^  But  the  affidavit,  or  oath,  though  in  writing, 
need  not  be  stamped,  there  being  an  express  exception  in  the 
stamp  act,  as  to  affidavits  made  before  any  justice  of  the 
peace  (i)* 
By  whom.  We  have  thirdly  to  consider  the  persons  in  whom  the  power 
of  issuing  criminal  process  is  invested  [I].  A  warrant  may  be 
granted  in  extraordinary  cases  by  the  privy  council  or  secreta- 
ries of  state  (k);  by  the  speaker  of  the  House  of  Commons  (/), 
or  Lords  (m);  by  justices  of  Gaol  Delivery  (n)  or  Oyer  and  Ter- 
miner {(?),  justices  at  Sessions  (^),  or  by  a  judge  of  the  court  of 
l^SS]  King's  ♦Bench  (jr),  but  warrants  are  most  usually  issued  by  a 
single  justice  of  the  peace  (r).  And  this  he  may  do  in  any 
cases  where  he  has  a  jurisdiction  over  the  offence,  and  in  all 


(d)  1  Hale,  582.  2  Hafe,  110,  111. 
4  Bb.  Com.  290.  Hawk.  b.  2.  c.  13. 
1.  18.  2T.  R.  225.  Comb.  359.  Dick. 
J.  Warrant,  I. 

(c)  Hawk.  b.  2.  c.  13.  s.  18.  Dick. 
J.  458,  9. 

(/)  2  T.  R.  225.  2  Wils.  158. 
Hawk.  b.  2.  c.  13.  s.  18.    Comb.  359. 

(  *-)  2  Burr.  1117.  Peakc  Ev.  143. 
Phil.  Ev.  13. 

(k)  1  Leach,  241.  Burn  J.  War- 
rant,  II. 

(i)  48  Geo.  HI.  c.  149.  Sched.  affi- 
davit.   Toone,  6. 


(h)  Fortes.  140.  4  Bla.  c.  289, 
290.  1  Ld.  Raym.  65.  11  Harg.  St. 
t^r.  318,9.  2  Wils.  151,  283,  4,  288. 
290,  ante  26. 

(/)  14  East,  1,  163. 

(m)  8  T.  R.  314. 

[n)  1  Leach,  116. 

fo)  1  Hale,  579.    2  Hale,  106. 

(p)  1  Hale,  579. 

Ig)  Toone,  392.  1  Hale,  578.  2 
Hale,  5  and  6.  2  Barnaid,  28.  49 
Geo.  III.  c.  58.  s.  1. 

(r)  4  Bla.  Com.  290.    1  Hale;  579. 


!; 


[1]  Uhttcd  States.— Under  the  authority  of  the  33d  section  of  the  act  of 
Congress,  passed  24th  September,  1789,  any  offender  against  the  United 
States,  may  be  arrested  by  any  justice  of  the  peace-  or  other  magistrate  of  injr 
of  the  United  States,  where  he  may  be  found. 
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treasons,  fdcmies,  and  breaches  of  the  peace,  or  offences,  for 
which  the  party  is  punishable  with  corporal  punishment  withbi 
die  places  over  which  his  jurisdiction  extends  (s)^  and  though 
justices  of  the  peace  have  no  jurisdiction  over  treason,  yet  in 
otf  er  to  secure  a  sui^xMed  oflfender,  a  justice  may  issue  a  war- 
rant and  commit  him  for  such  offence  (t)»  At  common  law,  if 
A«  committed  a  fdony  in  the  county  of  B«  and  then  went  into 
the  county  of  C,  upon  information  given  to  a  justice  of  the 
peace  for  the  county  of  C.  he  mig^t  issue  his  warrant  to  af^re- 
hend  him  and  take  his  examination  and  commit  him  to  gaol  in 
the  county  of  C,  from  whence  he  mig^  be  removed  by  Hidieas 
Corpus  to  the  county  of  B*  for  his  trial  (u),  and  a  justice  may 
grant  a  warrant  to  apprehend  a  person,  who  being  within  his 
jurisdiction  (rv)  has  cofmmitted  an  offence  on  the  high  seas  in 
Ireland  or  a  foreign  country  (x); .  and  if  a  person  be  a  justice  of 
the  peace  in  two  adjacent  counties,  though  by  several  commis- 
sions he  may,  whilst  he  lives  in  <me  county,  send  his  warrant  to 
apprehend  in  the  other  (^);  and  the  28  Geo.  IIL^c«  49*  pro* 
vides,  that  the  justice  acting  for  two  or  more  adjoining  counties 
may  act  in  all  things  in  any  or  either  o£  the  said  counties,  but 
he  must  be  personally  resident  in  one  of  thenu  And  the  sta« 
tute  26  H.  VIII.  c.  6.  s.  6  &  8.  aferds  power  to  justices  of  the 
peace,  to  issue  warrants  from  an  English  county  into  Wales. 

*The  power  of  backing  warvsmts,  which  will  hereafter  be  r#36] 
considered,  greatly  extends  the  common  law  jurisdiction  of  jus^ 
tices  of  the  peace.  Peculiair  powers  are  also  given  to  the  jus« 
tices  of  the  seven  police  oflSlces  for  Middlesex  and  Surrey,  by 
the  statute  32  Geo.  III.  c.  53.  No  justice  can  supersede  the 
warrant  of  another,  without  a  formal  and  legs^  examination ; 
but  an  arrest  under  a  warrant  may  be  avoided,  in  case  of  a  » 
breach  of  the  peace,  by  entering  into  a  recognizance  before  ano- 
dier  magistrate  (z),  which  wiU  operate  as  a  supersedeas,  as  well 
of  anodier  justice's  as  of  a  judge's  warrant,  and  prevent  the  in- 
convenience of  an  arrest  and  imprisonment  (a);  but,  as  we  have 
di^eady  seen,  where  a  magistrate  is  himself  a  material  witness 

(«)  1  Hale,  579.    2  Hale,  107.    12  (x)  Ante  14.      2  Stpa.  848.      4 

Co.  131.    Dick.  Sea.  88.    Dalt.  J.  c.  Taunt  34. 

70.  and  170.     Hawk.  b.  2.  c.  13.  So  (^)  1  Hale,  581. 

15.  and  16.    4  Bla.  Com.  290.  (x)   2  T.  R.  195.    Cn>.  C.  C.  16. 

(/)  Barl.  J.  188, 9.  Toone,  247.    BumJ.  Surety  fop  the 

(»)  1  Hale,  580.  Peace,  V.    Hawk.  b.  1.  c.  6<.  s.  14 

(w)  Ante  14.  (a)  Cra.  C.  C.  16. 
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agaizsat  the  ofTender,  it  is  more  proper  that  he  should,  go  before 
another  justice,  and  depose  to  the  facts,  and  cause  him  to  issue 
a  warrant  (^)« 

At  common  law  the  chief  justice  of  the  King's  Bench,  or  any 
/  cAktT  judge  of  diat  court,  may  issue  a  warrant  in  his  own  naftie 
for  the  apprdiending  and  bringing  before  him,  any  person, 
touching  whom  oath  b  made  for  a  felony  committed,  or  of  sus- 
picion of  felony  upon  him,  into  any  county  of  England  and 
Wales;  for  he  is  intrusted  with  the  conservation  of  the  peace 
through  all  England;  and  is  of  higher  authority  than  a  justice 
of  oyer  and  terminer.  But  to  avoid  die  trouble  of  bringing  up 
the  parties,  the  judges  of  the  King's  Bench  usually  direct  their 
warrants  to  apprehend  diem,  and  bring  them  before  some  jus* 
tice  of  the  peace  near  adjoining,  eidier  to  be  examined,  or  bound 
over  to  the  sessi(ms,  and  further  to  be  proceeded  against  ac- 
[^i^sr]  cording  to  law  {c).  A  warrant  from  *the  chief  justice.,  or  other 
justice  of  the  court  of  King's  Bench  extending  all  over  the  king- 
dom, is  tested  or  dated  England;  not  Oxfordshire,  Berks,  or 
any  particular  county  (^)«  The  26  Geo.  III.  c.  17*  s.  18.  ena* 
Ues  any  judge  of  the  King's  Bench,  in  certain  cases  of  offences 
relating  to  the  public  revemie,  to  issue  warrants  for  apprehend- 
ing the  offender;  and  the  48  Geo.  IIL  c  58.  reciting  tluit  the 
provisions  of  die  last  mentioned  act  have  been  found  beneficial, 
and  that  it  is  expedient  to  extend  the'  same  to  odier  cases,  enacts 
that  ^  whenever  any  person  shall  be  charged  widi  aiiy  offence 
^  for  which  he  may  be  prosecuted  by  indictment  or  information 
*^  in  his  majesty's  court  of  King's  Bench,"  (not  being  treason  or 
felony)  and  die  same  shall  be  made  appear  to  any  judge  of  the 
same  court  by  afl&davit,  or  by  certificate  oi  an  indictment,  or  in- 
formation being  filed  against  such  person  in  the  s«ud  court,  for 
such  offence,  it  shall  be  lawfvd  for  such  judge  to  issue  his  war* 
rant  under  his  hand  and  seat,  and  diereby  to  cause  such  person  to 
be  apprehended  and  brought  before  him,  or  some  odier  judge 
of  the  same  ccrart,  or  before  some  one  of  his  majesty's  justices 
of  the  peace,  in  order  to  his  being  bound  to  the  king's  majesty 
with  two  sufficient  sureties^  in  such  sum,  as  in  the  said  war- 
rant shall  be  expressed,  with  conditio^  to  appear  in  the  said 
court,  at  the  time  mentioned  in  snch  warrant,  and  to  answer  to 


Ante  35.    3  Wils.  15a  {d)  4  fila.  Com.  291. 

'  Hale.  577, 8.    3Uate»  105. 
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•n  and  siagular  indictments  or  informadons,  for  ai^  such  of- 
fenoe;  and  in  case  any  such  person  shall  neglect  or  refuse  to 
became  bound,  as  aforesaid,  it  shall  be  lawful  for  such  judge  or 
justice  respectively  to  commit  such  person  to  the  common  gaol 
oCpche  county,  city,  or  place  where  the  c^ence  shall  have  been 
committed,  or  where  he  shall  have  been  apprehended,  there  to 
remain  until  he  shall  become  bound  as  aforesaid,  or  shall  be  dis- 
charged by  order  of  the  said  court  in  term  time,  or  of  one  of 
the  judges  of  the  said  court  in  ^vacation;  and  the  recognizance  [*3S] 
to  be  thereupon  taken  shall  be  returned  and  filed  in  the  said 
court,  and  shall  continue  in  force  until  such  person  shall  have 
been  acquitted  of  such  offence;  or,  in  case  of  conviction,  shall 
have  received  judgment  for  the  same,  unless  sooner  ordered  by 
the  said  court  to  be  discharged. 

The  warrant  may  be  directed  to  the  sheriff,  bailiff,  constable.  To  whooi 
or  to  any  indifferent  person  by  name  who  is  no  ofiicer;  for  the  ^^^^^ 
justice  may  authorize  any  person  whom  ho  pleases  to  be  his 
officer,  but  it  is  most  advisable  to  direct  it  to  the  constable  of 
the  {unecinct  wherein  it  is  to  be  executed;  because  no  other  con* 
stable  and  a  fortiori  no  private  person  is  compdlabk.to  eacecute 
it;  whereas  the  constable  of  the  proper  precinct  may  be  mdicted, 
if  he  do  not  obey  did  warrant  (^).  If  an  act  of  parliament  direct 
that  a  justice  shaQ  grant  a  warrant,  and  do  not  state  to  whom 
it  shall  be  directed,  it  must  be  directed  to  the  constable,  and 
not  to  the  sheriff,  unless  such  power  be  ^ven  by  the  act  {f)» 

It  is  generally  laid  down,  that  the  warrant  ought  to  be  under  The  form 
the  hand  and  seal  of  the  justice  who  makes  it  (g) :  but  it  seems  ^^"^^^^ 
sufficient  if  it  be  in  writing,  and  signed  by  him,  unless  a  seal  is  the  war* 
expressly  required  by  particular  act  of  pariiament  (A)«    And  it  ^^  • 
is  observable,  that  tiie  24  Geo.  II.  c.  44.  s.  6.  protects  constables 
acting  in  obedience  to  a  warrant,  under  the  hand  or  seal  of  a 
justice.    It  is  said  that  the  warrant  ought  to  set  forth  the  year 
and  day  whexein  it  is  made  (i),  but  that  the  place,  though  it 


(tf)  1  Hale,  581.    2  Hale,  11Q»  111.  Dig.  rmpriaonment,  H. 7.  Hawk.  b.  3. 

Hawk.  b.  2.  c.  13.  8.  2r.    1  Balk.  347.  c.  13.  a.  21.  4  Bla.  Com.  290.  2  Saund. 

1  Ld.  Rajm.  66.    2  Ld.  Raym.  119.  305,  n.  13. 

Com.  Kr.  bnpriMMmieat,  H.T.  4B]a.  (A)  %ViIle8  Rep.  411.    Bui.  N.  P. 

Com.  29.    Dick.  J.  Warr.  UI.    Ar-  83.    Bom  J.  Wairant,  IV.    Dick.  J. 

rert,  n.  Warr,  ID.  Toooe,  450. 

(/)   2  Ld.  Raym.  1192.    2  Salk.  (t)  Hawk.  b.  2.  c.l3.  8.22.  2  Hale, 

381.         '^  111.   Burn  J.  Warrant,  IV.    Dalt.  J. 

(^)  1  Hal^  577.  2  Hale,  111.  Com.  c.  174. 

*  See  FonHflf  Warning  pMtkn  vol 
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[*39j  ^^ust  be  alleged  in  pleading,  need  not  be  expressed  in  the  war-- 
r^t,  but  tbat  it  is  necessary  to  state  the  coun^  in  the  margin 
at  least,  if  it  be  not  set  forth  in  the  body  (i).  The  warrant  of  a 
judge  extends  ovef  all  England,  and  is  tested  England;  but 
that  of  a  justice  of  the  peace  is  tested  of  the  particular  covmty 
or  precinct  over  which  his  jurisdiction  extends  (/)•  fiut  the 
warrant  of  a  justice  need  not  be  returnable  at  a  time  (m)  or  place 
certain  (n).  It  may  be  made  either  in  the  name  of  the  king  (o), 
or  of  the  justice  himself  ()^) ;  but  the  latter  is  most  usual ;  though 
process  after  indictment,  issued  from  sessions  of  the  peace,  is 
said  always  to  be  in  the  king's  name  (<j).  The  warrant  may  be 
either  goieral,  to  bring  die  party  before  any  justioe  of  the  peace 
in  the  county,  or  special,  to  brmg  him  before  the  justice  only 
who  granted  it(r).  If  the  warrant  direct  the  offender  to  be 
brought  before  any  justice,  the  election  of  the  magistrate  before 
whom  he  shall  be  taken,  lies  in  the  officer,  and  not  in  the  pri- 
soner («)•  The  name  of  the  party  to  be  apprehended  should  be 
accurately  stated,  and  must  not  be  left  in  blanks  to  be  filled  up 
afterwards  (t),  though  it  may  be  inserted  after  the  warrant  is 
sealed  by  the  magistrate,  before  he  delivers  it  over  to  the  of- 
ficer (u) ;  but,  if  thename  of  die  party  to  be  arrested  be  unknown, 
the  warrant  may  be  issued  against  him,  by  the  best  description  the 

[^40]  nature  of  the  case  will  allow,  as  ^^the  body  of  a  *man  whose  name 
is  unknown,  but  whose  person  is  well  known,  and  who  is  em- 
ployed as  the  driver  of  catde,  and  wears  a  badge,  No.  573  (w).'' 
It  is  not  usual  to  state  any  addition  of  place  or  degree  in  a  war- 
rant before  indictment,  but,  after  indictment  found,  both  are 
usually  stated,  as  in' the  indictment  (x").  If  there  be  a  mistake 
in  the  name  of  the  supposed  offender,  or  if  the  name  of  the 
officer  be  inserted  without  authority,  and  after  the  issuing  of 
the  warrant,  or  if  the  officer  exceed  the  limits  of  his  authority. 


(k)  Hawk.  b.  2.  c.  13. 8. 22.  2  Hale, 
111.  Bum  J.  Warrant, TV.  see  form 
post  last  vol. 

(/)  4  Bla.  Com.  291.  Fortcscue, 
143. 

(m)  Peake*s  Hep.  234.  4  Bla.  Com. 
291. 
"  (if)  4BTa.Com.  291. 

<o)  2Ld.  Itaym.  1195. 

(p)  See  form  Dall.  J.  c.  174.  p.  458. 

(g)  Hawk.  b.  2.  c.  13.  s.  24.  2  Hale, 
113.    Burn  J.  Warrant,  IV. 

(r)  Hawk.  b.  2.  c.  13.  b.  26.  2  Hale, 


112.   1  Hale,  582.    4  Bla.  Com.  291. 

(«)  1  Hale,  582.  5  Co.  59.  b.  Dick. 
J.  Warr.  HI.  Forteecue,  143.  where 
it  is  said  that  the  officer  has  always  a 
right  to  take  the  party  before  any 
justice. 

(0  2  Hale,  114.    Foster,  312. 

(tt)  2  Leach,  929.  8  T.  It  455.  1 
East,  P.  C.  324.  n. 

(w)  1  Hale,  577.  Bum  ^  Commit- 
ment, HI.  see  form  post  last  voL 

(dc)  See  form  post  last  rol. 
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and  be  killed,  ibis  will  aducmnt  to  no  more  than  manslaiig^ter 
in  the  person  whose  liberty  is  thus  invaded  (y).  But  if  the 
warrant  be  filled  up  by  the  mi^strate  before  he  issues  it,  though 
after  he  signed  it,  the  proceeding  is  regular,  and  killing  the 
officer  endeavouring  to  arrest  the  party  is  murder  (z).  Where 
a  married  woman  has  committed  an  oSenpe  without  her  hus- 
band, the  warrant  should  be  only  against  her  (a).  The  warrant 
need  not  state  the  time  when  the  party  is  to  be  brought  before 
^the  magistrate  for  examination;  it  was  indeed  observed  by  Par- 
ker, Ch«  J.  (i)  that  this  is  never  done  in  any  warrant  whatever, 
jx>T  is  it  possible  to  do  it  without  a  manifest  injury  to  the  party; 
for  suppose,  for  the  purpose,  a  fortoig^t  should  be  limited,  the 
party  then  must  be  in  custody  all  that  time,  and  perhaps  he 
might  be  discharged  tius  very  first  day,  and  certainly  would,  if 
he  did  appear  and  was  found  innocent.  The  law  has  already 
fixed  a  time;  for  by  law  the  o&cer  is  bound  to  cany  him  im- 
mediately before  the  magistrate.  If  he  delay  any  time,  it  is 
contrary  to  the  duty  of  his  office.  ♦  . 

It  does  not  seem  to  be  absolutely  necessary  to  set  out  the 
chaiige  or  offence  or  evidence  in  a  wairant  to  apprehend,  ^though  [*4l] 
it  b  necessary  in  the  commitment;  and  it  has  been  observed, 
Aat  cases  may  occur  in  which  it  would  be  imprudent  to  let 
even  the  peace-officer  know  the  crime  t>f  which  the  party  to  be 
anested  is  accused  (c).  It  is  laid  down,  however,  to  be  ad- 
visable, especially  if  the  warrant  be  for  the  peace  or  good  be- 
haviour, to  set  forth  the  special  cause  upon  which  it  is  granted, 
b  order  that  the  party  may  be  provided  at  once  before  the  jus- 
lice  with  sufficient  sureties  ;  but  that  if  jt  be  for  treason  or  felony, 
or  other  offence  of  an  encmnous  nature,  it  is  not  necessary  to 
state  it,  and  that  it  seems  to  be  rather  discretionary  than  necessaiy 
to  set  it  forth  in  any  case  (d).  It  is  however  laid  down  by  Lord 
Hale  (r),  that  regularly  a  warrant  ought  to  contain  the  cause 


Of)  Footer^  312.  6  T.  R.  336.  2  Ld.  Ab.  Trespass,  D.  3.    Hawk.  b.  3.  c. 

Hmn.  13Q2.     1  East,  P.  C.  310, 1.  13.  a.  11.  Pick.  J.  Wan.  IS.  Toone, 

1  Leach,  345.    5  East,  308.  449.    Qy.  Reaolution.    11  Haiig^.  St. 

(x)  8  T.  B.  455.    3  Leach,  939.  Tr.  333. 

lEaat,  P.  C.  334.  n.  {d)  Hawk.  b.  3.  e.  13.  a. 35.    Bae. 

(a)  3  Bur.  1681.  Ab.  Treapaaa,  D.  3.    Dick.  J.  Warr. 

(A)  Partes.  143.    8  T.  R.  110.  HI.    Toone,  449.    11  Hai^.  St  Tr. 

(c)  3  Wila.  158.    11  Hare.  St  Tr.  333. 

304.     Cro.  Jac.  8L     Lan2>ert,  87.  (e)  3  Hale,  111.   1  Hale,  580.  Por- 

Com.  Dig.  Imprisonment,  H.  7.  Bac.  tea.  143.    IKck.J.  Warr.I 
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specially,  and  should  not  be  generally,  to  answer  such  mattei-s 
as  shall  be  objected  against  him,  because  it  cannot'  appear 
whether  it  be  within  tha  jurisdiction  of  the  justice,  neither  can 
it  appear  whether  the  party  be  bubble  or  otherwise.  It  is  ob- 
served, however,  that  such  a  warrant  omitdng  the  cause  is 
valid  (/),  and  that  a  justice  of  the  peace  may  make  his  warrant 
to  apprehend  a  person  suspected,  by  name,  upon  a  complaint 
made  to  him,  but  that  at  common  law  a  warrant  cannot  be  is- 
sued to  apprehend  a// persons  suspected  not  naming  tliellii(^). 
And  a  general  warrant  to  seize  and  apprehend-all  persons  sus- 
pected, without  naming  or  describing  any  person  in  particular, 
is  illegal  and  void  for  its  uncertainty;  for  it  is  dte  duty  of  the 
[*43]  ma^strate,  and  not  to  be  left  to  Hie  officer,  to  judge  of  *the 
ground  of  suspicion  (A).  And  for  the  same  reason  a  warrant 
to  apprehend  all  persons  guilty  of  a  crime  therein  specified,  ia 
not  a  legal  warrant;  for  the  point  upon  which  its  authori^  rests, 
ia  a  fact  to  be  decided  on  a  subsequent  trial,  viz.  whether  the 
person  ^prehended  be  really  guilty  qt  not;  it  is  therefore  in 
fact  no  warrant  at  all,  for  it  will  not  justify  the  officer  who  acts 
under  it  ( i).  Upon  the  whole,  therefore,  it  seems  advisable  in 
general  concisely  to  describe  the  supposed  offence.  General 
warrants  to  take  up  loose,  idle  and  disordetiy  people  {i),  and 
search  warrants  (I),  which  will  be-  hereafter  considered,  are  the 
only  exceptions  to  this  rule.  It  seems,  however,  to  suffice,  to 
state  the  particular  species  of  crime,  without  showing  the  par- 
ticular tacts  of  that  crime,  as  in  a  warrant  for  felony,  it  is  not 
necessary  to  set  out  in  the  warrant  the  particular  goods 
stolen  (m). 

The  statute  45  Geo.  III.  c.  93.  e.  2.  reciting  that  it  may  hap- 
pen by  reason  of  a  differenc^in  the  law  of  bailing  in  the  different 
parts  of  the  United  Kingdom,  that  the  judge  or  justice  befbre 
whom  any  offender  shall  be  brought,  indorsed  as  therein  men- 
tioned, may  not  know  whether  the  offence  mentioned  in  such 
ivarrant  be  or  be  not  bailable,  enacts  that  in  case  any  person 


(0  Id.  n>id. 

— .         C*)  3  Burr.  1766.    Diet  J.  Wir- 

.  ,  1  Hkle,  SSO.  Hawk.  b.  3.  c.  13.      nnt,  1. 
B.  10  &  17.    4  Bh.  Com.  291.    1  BIl         (t)  Hiwk.  b.  3.  c  13.  •.  17.  n.  6. 
Rep.  55S.  2  WUf.  151.  3  Burt.  1767.     " 
DumJ.  WMnuit,nr.    DKk.].Wtx. 
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suing  out  such  warrant,  shall  by  affidavit  or  otherwise,  show 
to  the  satisfaction  of  the  judge  or  justice  granting  such  warrant, 
that  it  may  be  necessaiy  to  execute  the  same  in  a  part  of  the 
United  Kingdom  different  to  that  in  which  it  was  issued,  and 
it  shall  appear  to  the  judge  or  justice  granting  such  warrant, 
that  the  offence  is  not  bailable,  then  he  shall  upon  the  face  of 
the  warrant  writ^  the  words  ^  not  *bsulable,"  or  the  judge  or  [*43] 
justice  before  wUbm  the  party  arrested  is  brought,  may  admit 
hinr  to  bail;  but  this  regulation  only  extends  to  warrants  upon 
indictment  found  or  information  filed  (n). 

In  practice,  the  warrants  issued  at  the  principal  police  offices 
in  and  near  the  metropolis  (^),  are  addressed  to  all  constables 
and  other  peace  officers  of  the  county  or  district,  and  after  stat- 
ing the  county  or  city  and  liberty  of  Westminster  in  the  margin, 
command  the  officers  in  the  king^s  name,  upon  sight  of  the  war- 
rant,  to  take  and  bring  before  the  magistrate  issuing  the  warrant, 
or  some  other  justice  of  the  county,  &c.  the  body  of  the  sup- 
posed offender,  to  answer  all  such  matters  and  things,  as  on  his 
majesty's  behalf  shall  on  oath  be  objected  against  him  by  A.  B. 
^for  having  feloniously,  &c."  or  ^^for  assaulting,  &c."  or  ^^en 
iriolent  suspicion  of  felomoualy^  &c»"  and  then  stating  very 
concisely  and  nearly  in  the  ^  same  form  as  in  the  subsequent 
commitment,  the  nature  9f  the  offence,  and  if  it  be  founded  on 
a  statute,  concluding,  ^^  against  the  form  of  the  statute  in  such 
case  made  and  provided;"  and  then  containing  a  formal  injimc- 
tion,  ^  hereof  &il  not  at  your  peril*  Given  under  toy  hand  and 
seal  this day  of A.  D.  1816." 

The  forms  of  warrants  used  in  other  counties  and  places,  and 
printed  in  the  different  treatises  of  the  office  of  justices  of  the 
peace,  diffes;,  though  not  in  any  material  circumstances,  from 
those  just  mentioned.  They  are  usually  directed  to  the  con- 
stable or  constables  of  a  particular  parish  or  district,  and  state 
the  coun^  in  the  margin,  and  proceed  by  way  of  recital,  ^^  For- 
asmuch as,"  or  ^^  Whereas  A.  B.  (naming  the  accuser  with  his 
residence  and  degree)  hath  this  day  made  information  and  com- 
plamt  upon  oath  before  me,  £•  F.  Esq*  one  of  his  Majesty's 
justices  of  the  peace,  in  and  for  the  said  county,  that  C.  D. 
(naming  the  offender  and  his  addition  *and  degree)  ^^did  &c."  [*44] 
(then  Concisely  stating  the  offeofbe)  "  These  are  therefore,  &c" 


(n)  45  Geo.  QL  c.  93.  s.  5.  (•)  See  Fonns,  post  last  vpL 
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commanding  the  officer  to  take  die  supposed  offender,  and  brm^ 
him  before  the  justice  to  answer  the  premises,  &c«  to  be  further 
dealt  with  according  to  law;  and  concluding  the  same  as  the 
other  warrant. 

There  appears  to  be  no  substantial  difference  between  these 
two  forms  of  vrarrants;  and  either  might  be  adopted.  In  the 
last  volume,  the  usual  forms  are  given,  and  the  offence  may  be 
described  as  in  the  forms  of  commitments  there  inserted,  or  as 
in  the  volume  of  indictments. 

The  warrant  being  thus  framed,  is  delivered  to  the  constable, 
who,  by  custom,  receives  4^.  with  it  as  a  recompence  for  his 
trouble  in  carrying  it  into  effect  (^).  In  case  of  felony,  tumult 
and  riot,  high  and  special  constables  may,  by  the  order  of  two 
justices,  be  allowed  out  of  the  county  rate,  a  larger  sum  as  a 
compensation  for  dieir  loss  of  time  and  expences(^).  The  18 
Geo.  III.  c.  19.  provides  for  the  indemnification  of  constables 
out  of  the  rates  of  the  parish.  As,  however,  this  is  left  to  the 
discretion  of  the  vestry  where  vexatious  objections  to  accounts 
are  not  unusual,  it  were  to  be  wished  that  some  more  efficacious 
and  certain  mode  of  remuneration  were  adopted  (r). 

We  have  seen  that  if  the  warrant  be  materially  defective  or 
the  officer  exceed  his  authority  in  executing  it,  and  if  he  be 
killed  in  the  attempt,  this  is  only  manslaughter  in  the  party 
whom  he  endeavoured  to  arrest  («);  and  any  third  person  may 
lawfully  interfere  to  prevent  an  arrest  under  it,  doing  no  more 
than  is  necessary  for  that  purpose  (f). 

*We  have  abeady  seen,  that  the  warrant  of  a  judge  of  tiie 
back-  Court  of  King's  Bench  extends  over  the  whole  realm  (t/),  but 
wammt.  diat  of  a  justice  of  tiie  peace  cannot  be  executed  out  of  his 
coimty,  unless  it  be  backed^  that  is,  indorsed  by  a  justice  of  the 
county,  in  which  it  is  to  be  carried  into  execution  (tc;).  It  is 
said,  that  formerly  there  ought  in  strictness  to  have  been  a  fresh 
warrant  in  every  fresh  county,  but  the  practice  of  backing  war- 
rants has  long  been  observed,  and  was  at  last  sanctioned  by  the 
statute  23  Geo.  II.  c.  26.  sect.  2.  and  24  Geo.  II.  c.  55  {x). 


(p)  Dick.  J.  Axrest,  HI.  (0  5  East,  304^  30a  1  Leach,  206. 

(o)  41  Geo.  m.  c.  78.  a.  1  &  2.*  1  East,  P.O.  310,385,295.  Fort. 312^ 

Dick.  J.  Conatable,  VI.  («)  Ante  39. 

Cr)  Dick.  J.  Constable,  VI.  n.  (a).  (w)  2  Hdle,  115. 

(*)  Ante  40.    1  East,  P.  C.  310.   1  (x)  4  BUl  Com.  ^1. 
Lc»ch,206.   6T.B.122.  5Ewt,308. 
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Hie  hst  of  these  acts,  repealing  the  former,'  provides  that  a 
justice  of  the  peace  of  the  county  or  place  where  the  person 
may  be,  shall,  upon  proof  being  made  upon  oath,  of  the  hand- 
writing of  the  justice  granting  the  warrant,  indorse  his  name  (tf) ; 
upon  which  Ae  offender  may  be  apprehended  and  taken  before 
the  justice  so  indorsing  the  warrant,  and{z)^  if  the  offence  be 
bailable,  he  is  to  bail  the  party,  and  deliver  the  recognizance, 
cxaminatioii,  or  confession,  and  all  proceedings  to  the  constable, 
vrho  is  to  deliver  them  to  the  clerk  of  assize,  or  clerk  of  the 
peace  of  the  county  in  which  the  offence  was  committed.   And 
if  the  offence  be  not  bailable,  or  bail  be  not  found,  Aen  the  con- 
stable is  to  carry  the  offender  before  some  justice  of  the  county,  f 
in  wluch  the  offence  was  committed.    And  the  act  provides, 
that  die  justice  indorsing  the  warrant  shall  not  be  Kable  to  any 
proceeding,  but  only  the  justice  by  whom  it  was  originally  grant- 
ecL    Subsequent  acts  have  introduced  regulations  of  a  similar 
nature,  to  provide  for  the  apprehension  and  trial  of  persons  who 
have  escaped  from  one  part  of  the  United  Kingdom  to  the 
other*    Thus  it  is  provided  by  13  Geo.  III.  c  31.  and  45  Geo. 
III.  c.  92.  relative  to  *Scotlimd^  that  the  sheriff  or  steward,    r*46l 
deputy  or  substitute,  or  any  justice,  may  indorse  the  warrant, 
and  the  party  is  to  be,  bailed  or  removed  into  the  proper  place 
for  trial,  as  in  the  case  of  an  escape  from  one  county  to  another. 
And  the  44  Geo.  III.  c.  92.  contains  similar  regulations  as  to 
LrekaiiL    The  45  Geo.  III.  c.  92.  sect.  5.  relating  to  England, 
Scotland,  and  Ireland  respectively,  prohibits  any  judge  or  jus- 
tice from  indorsing  a  warrant,  unless  the  same  shall  appear  to 
have  been  issued,  if  in  Eng^d  or  Ireland,  upon  some  indict- 
ment found,  or  informatioix  filed,  or,  if  in  Scotland,  upon  some 
libel  or  criminal  letters  raised  and  passed  under  die  signet  of 
die  Court  of  Justiciary,  against  the  party  accused;  or  unless 
the  warrant  shall  have  issued  in  respect  of  some  capital  crime 
or  felony  set  forth  in  the  process.  And  the  6th  section  provides 
that  befi»re  warrants  are  acted  upon,  proof  shall  be  given  of  die   • 
sealing  and  odier  formalities.     Independendy  of  these  statutes, 
die  secretary  of  state  for  Ireland  may  by  his  warrant  remove  a 
prisoner  there,  to  be  tried  in  England,  for  an  offence  committed 


(3O  See  fona,  post  ]aat  toI.    Burn     omitted  by  mistake  in  this  act,  as  may 
J.  Warrant,  V.  be  coffected  fi^om  the  44  Geo.  UL  c- 

(z)  The  word  and  seems  to  be     99.  s.l. 
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in  the  latter  (a).  And  as  we  have  akeady  seen,  an  English  jus^ 
lice  may  commit  a  person  here,  who  has  committed  an  offence 
in  Ireland,  preparatory  to  sending  him  thidier  for  trial  {i). 
Ofasa-  An  apprehension  imder  a  warrant  may,  in  many  cases,  be 
prevented  by  a  party's  going  before  a  justice  of  the  peace^  and 
finding  sufficient  sureties  for  his  appearance  to  answer  any  in- 
dictment, and  obtaining  the  supersedeas  of  the  magistrate*  Thus 
it  is  said  (c),  that  where  an  assault  has  been  committed,  and  the 
offender  has  not  entered  into  a  recognizance  before  u  justice  to 
answer  the  complaint,  but  has  reason  to  believe  that  a  t^  of  in- 
l*^*^  dictment  will  be  preferred  against  hint  at  the  next  ^sessions,  he 
may  search  the  office  of  the  clerk  of  the  peace  to  see  whether 
any  indictment  has  been  found,  and  if  he  should  find  that  to  be 
the  case,  may  plead  not  guilty,  and  enter  into  a  recognizance 
with  sufficient  sureties  to  appear  and  try  at  the  ensuing  sessions. 
Or  he  may  apply  to  the  clerk  of  the  peace  immediatdy  afl^r 
the  termination  of  the  sessions,  for  a  certificate  of  the  finding  of 
the  bill;  and  after  obtidning  it,  may  procujre  a  supersedeas  by 
producing  the  certificate  before  a  judge  or  justice,  finding  suffi- 
cient sureties,  and  entering  into  proper  recognizances  to  appear 
at  the  succeeding  sessions*  By  this  means  he  may  avoid  W 
arrest;  for  a  judge's  warrant  cannot  operate  after  the  granting  of 
a  supersedeas  by  a  justice  of  the  peace,  nor  can  a  justice's  war- 
rant he  executed  after  the  supersedeas  of  a  judge*  This  pro- 
tection the  defendant  should  keep  in  his  possession,  to  procluce 
it  to  ahy  officer  who  may  attempt  to  apprehend  him*  The 
supersedeas  recites  that  the  party  has  found  sufficient  sureties 
to  answer  the  indictment,  and  commands  all  officers  to  foibear 
from  arresting  him  (d).  The  legality  of  this  practice  of  grant- 
ing a  supersedeas  has  been  questio&ed,  and,  at  all  events,  it  is 
confined  to  cases  where  the  offence  is  clearly  bsulable  (e)* 
now  war-  The  officer  to  whom  the  warrant  is  directed,  should,  as  soon 
cuted.  '  as  he  conveniently  can,  proceed  with  secrecy,  to  find  out  and 
actually  arrest  the  party  (y),  not  only  in  order 'to  secure  him, 


n 


3  Esp^  Rep,  178.  volume.    *" 

Ante  35.     2   Stra.  848.     4  (d)  See  Form,  Cro.  C.  C.  17.  post 

Taunt  34.  last  vol. 

(c)  Cro.  C.  C.  16.    Dalt.  J.  c.  175  .       (e)  2  T.  R.  195.  but  see  Dalt.  J.  c. 

&  193.  pages  475,  531.  Burn  J.  Sure-  175.  page  475.  ch.  193.  p.  531.  Hawk. 

iy  for  tne  Peace,  V.    Hawk.  b.  1.  c.  b.  1.  c.  60.  s.  14.    Bum  J.  Surety  for 

oQ,  8. 14.    See  old  forms  of  saperse-  the  Peace,  V. 

deas,  Dalt.  J.  c.  175,  page  475,  &c.  (/)  Dalt.  J.  c.  169,    Dick.  J.  At- 

and  c.  193,  page  531,  and  post  last  resty  IH. 
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but  also  to  siibject  him  and  all  other  persons,  to  the  conse- 
quences of  escnpe,  or  rescue,  and,  if  he  refuse  or  neglect  to  ex-> 
ecute  the  warrant,  he  will  be  punishable  for  his  disobedience  or 
neglect  (^);  but  at  some  of  the  police  offices,  it  is  the  practice 
to  deliver  the  warrants  for  common  assaults,  to  *one  of  the  [*^] 
constables,  who  gees  round  to  the  parties  accused,  and  states 
the  time  when  they  must  gp  before  a  magistrate,  in  order  that  * 

they  may  be  provided  vrith  sureties.  To  constitute  an  arrest, 
the  party  against  whom  the  process  is  awarded,  must  either  be 
actuaOy  touched  by  the  officer,  or  confined  in  a  room,  or  must 
submit  himself  either  by  words  or  actions  to  be  in  custody;  and 
the  merely  giving  charge  or  causing  him  voluntarily  to  appear 
before  a  magistrate,  without  the  person's  being  taken  in  actual 
custody,  will  not  amount  to  an  arrest,  for  bare  words  will  not. 
in,  this  respect  be  of  any  avail  (A). 

With  respect  to  the  person  who  may  execute  the  warrant,  it 
seems  that  if  it  be  directed  to  the  sheriffs  he  may  authorize 
others  to  execute  it,  but  that  if  it  be  given  to  an  inferior  officer, 
he  must  personally  put  it  in  force,  though  any  one  may  lawfully 
assist  him  (f).  And  if  a  warrant  be  generally  directed  to  all 
constables,  no  one  can  act  imder  it,  out  of  his  own  precinct,  and 
if  he  do,  he  will  be  a  trespasser  (i),  but  if  it  be  directed  to  a 
particular  constable  by  name,  he  may  execute  it  any  where 
within  the  jurisdiction  of  the  justice,  by  whom  it  was  grant- 
ed (/),  because,  as  we  have  seen,  a  justice  may  direct  his  war- 
rant to  any  person  he  may  think  fit,  in  which  case,  by  the  ex- 
press nomination  of  the  party,  his  autfiority  becomes  co-exten- 
sive with  that  of  the  magistrate  (m). 

The  Westminster  constables  are  appointed  out  of  the  difFer- 
ent  parishes,  for  the  whole  city  and  liberty  (n).     In  London,  by 
ancient  custom,  the  constables,  though  ^appointed  in  particular    [#49] 
mrards,  of  which  there  are  twenty-six,  have  power  to  s^nre  war- 
rants and  execute  their  office  throughout  the  city(0). 


(j")    Ante,   38.     Cro.  £lxz.  654.  rest,  H.    Bac.  Ab.  Constable,  D.  . 
Hale,  581.  (Ar)  1  Hen.  Bla.  15.  note  a.    Dick. 

(A)  1  Salk.  79.    Bull  N.  P.  63.    1  J.  Constable. 
Eap.  Rep.  431.     3  Bbu  Com.  288.  (/)  2  Hale,  115.   1  East,  P.  C.  314. 

3  New  Rep.  2117  1  East,  P.  C.  330.  1  Hen.  Bla.  15.  in  notes.  Hawk.  b.  2. 

Rep.  T.  Hard.  301.    Dalt.  J.  ch.  170.  c.  13.  s.  30. 
Dick.  J.  Arrest,  HI.  (in)  Ante,  38. 

(0  Hawk.  b.2.  c.  13.  s.  29.  2  Hale,  In)  29  Geo.  H.  c.  35. 

115.    Lamb.  89.  but  see  Dick.  J.  Ar-         (•)  Bac.  Ab.  Constable,  D. 
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A  warrant  directed  to  several,  may  be  executed  by  one  (/»), 
but  it  is  said,  that  if  it  direct  four  jointkfy  and  not  severcdlyj  to 
arrest,  then  they  must  all  be  present  (^).  When  the  officer  em* 
ploys  others  to  asisist  him,  he  must  be  so  near  as  to  be  acting  in 
the  arrest,  in  order  to  render  it  legal  (r).  And  he  may  not  only 
demand  the  assistance  of  subjects  in  general,  but  may,  if  the 
,  warrant  cannot  otherwise  be  eicecuted,  engage  the  assistance  of 

the  military  («).    . 

We  have  already  seen  that  the  warrant  must  be  executed 
within  the  juris£ctton  of  the  justice,  who  issued  or  backed  it(^); 
and  if  the  process  be  executed  out  of  the  jurisdiction  of  the 
court  from  whence  it  issues,  the  IdUing  the  officer  attempting  to 
enforce  its  execution,  will  be  only  manslaughter  in  the  party  re- 
sistmg  (uy  But  a  warrant  of  a  justice,  to  arrest  (or  fehny^  may 
be  executed  in  any  -franchise  within  the  county,  for  it  is  the 
king's  suit  in  which  a  non  onUttas  is  virtually  included  (w). 

The  arrest  may  be  made  in  the  night  (x)»  And  though  by 
statute  39  Car  2»  c.  7.  arrests  in  general  are  prohibited  on  a  Sun- 
day, cases  of  treason,  felony,  and  breach  of  the  peace  are  ex- 
cepted (y).  And  in  the  construction  of  this  statute,  it  has  been 
decided  that  a  person  may  be  apprehended  on  a  Sunday,  on  an 
attachment  for  a  rescue  (z);  and  as  no  time  is  usually  prescribed 
in  the  warrant,  it  continues  in  force  until  fully  executed,  though 
[*50]  it  were  even  seyen  years  after  its  date,  during  the  life-time  *of 
the  magistrate  by  whom  it  was  originally  granted;  and  a  per- 
son may  be  twice  apprehended  under  it,  if  the  purposes  of  jus<- 
tice  have  not  been  effected  (a). 

The  officer  must  carefully  observe  the  directions  of  the  war- 
rant, or  he  will  be  liable  to  an  action,  and  not  entitied  to  any 
protection  under  the  provisions  of  die  statute  24  Geo.  !!•  c.  44. 
If,  therefore,  he  take  the  wrong  person  he  will  be  a  trespasser  (^). 
And  v/kert  a  warrant  was  directed  to  the  officer  ^^to  take  up  a 
disorderly  woman,"  and  he  took  up  a  woman  who  did  not  an- 
swer to  the  description,  the  arrest  was  held  to  be  illegal,  and 


(p)  X  East,  P.  C.  330.    Hut  127.         (w)  1  Hale,  116. 
Yelv.  25.    Palm.  52.    Dalt  J.  c.  169.  (x)  9  Co.  65.  b.    1  £a«t»  P.  C.324. 

Dick.  J.  Arrest^  II.  3  Taunt  14. 

(v)  29  Car.  2.  c.  7.  a.  6.    1  East, 


(q)  2  Taunt.  161.  (v)  29  < 

(r)  Cowp.  66.    Dick.  J.  Aneiit,  II.  P.  C.  324. 

(t)  14  East,  190.  (r)  WiUc8,459.    1T.R,265. 

(0  Ante,  34,  5.  45.    5  East,  233.  (a)  Peake'a  Bep.  234.  , 

(«)  1  East,  P.  C.  314.  (b)  Com.  I^.  ImpriaonmeiiV  H.  T. 
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die  constable  liable  to  an  amest  for  the  injury  (c).    So  where  a 
warrant  was  directed  by  a  secretary  of  state  to  the  king^s  mes- 
senger,  to  arrest  the  "  author,  printer  or  publisher'*  of  a  libel, 
and  he  took  a  person  who  was  neither  author,  printer,  nor  pub- 
lisher, it  was  determbed  to  be  unjustifiable,  because  in  neither 
case  did  the  officers  act  in  obedience  to  the  warrants  (</)•     And 
where  the  warrant  directed  the  officer  to  seize  celtain  sug-dr^ 
supposed  to  be  stolen,  and  he  seized  teas^  he  was  not  protected   • 
by  the  warrant  (<•).     And  where  the  officers  improperly  broke 
open  doors,  which  they  were  not  authorized  by  the  warrant  to 
do,  they  were  held  liable  to  be  sued  in  trespass  without  a  pre* 
rious  denuuid  and  refusal  of  the  copy  of  the  warrant  (/)•     And  ^ 
die  general  rule  to  be  collected  from  all  these  cases,  is,  that     - 
where  the  justice  carniot  be  liable,  the  officer  is  not  within  the 
protection  of  the  statute  {g). 

It  is  laid  down  that  bailiffs,  or  constables  if  they  be  sworn, 
and  commonly  known  to  be  officers,  and  act  within  their  own 
precincts,  need  not  show  their  warrant  *to  the  parties  whom  [*51] 
they  come  to  apprehend,  notwithstanding  they  demand  the  sight 
of  it;  but  thi^  these,  and  all  other  persons  making  an  arrest 
ought  to  acquaint  the  party  whom  they  are  to  apprehend  with 
die  substance  of  dieir  warrants.  It  is  also  enjoined  on  all  pri- 
vate persons  to  whom  a  warrant  may  be  directed,  and  even  offi- 
cers if  they  be  not  sworn  and  commonly  known,  or  if  they  act 
out  of  their  own  precinct,  to  show  their  warrants  if  demand- 
^WCl]*  ^^  in  ^  ^^  case  (i),  the  doctrine,  that  even  a 
known  officer  is  not  obliged  to  show  his  authority  when  de- 
manded, Mras  considered  as  dangerous,  because  it  may  affect 
the  party  criminsdly  in  case  of  resistance ;  and  if  homicide  en- 
sue, the  legality  of  the  warrant  enters  materially  into  the  merits 
of  the  question.  And  Lord  Kenyon  observed,  that  he  did  not 
think  a  person  is  boimd  to  take  it  for  granted,  that  another  who 
says  he  has  a  warrant  against  him  without  producing  k  speaks 

(c)  lUvk.  b.  2.  c.  13.  s.  31.  (g)  3  Biut.  174S.  ^14  Eatt^  361. 

Id)  3  Burr.  iri2.    Hawk.  b.  2.  c.  (A)  Hawk.  b.  2.  c.  13.  s.  28.  2  Hale, 

13.9.31.  116.    1  Hale,  583.   1  East,  P.  (3.^12, 

M  2  Bo&  &  Pul.  162.    2  M.  &  S.  314»  319.    Dick.  J.  Aneat,  HI. 
261.  (i)  8  T.  K.  188. 

(/)  2  M.  &  S,  261. 

[1]  YaBwurr.— A  sheriff  ia  not  obliged  to  diow  his  precept,  either  to  the 
penodi  who  is  to  be  arrested  by  it,  or  to  the  bystandeTS.  2  T)fler9  lUp,  214. 
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truth*  It  is,  thci*efore,  very  important  that  in  all  cases  where 
an  arrest  is  made  by  virtue  of  a  warrant,  diat  the  warrant  should 
at  least,  if  demanded,  be  produted,  to  leave  a  delinquent  no  ex- 
cuse for  resistance. 
Of  break-  We  have  now  to  inquire  in  what  cases  doors  may  be  broken, 
^^.  in  furtherance  of  the  purposes  of  justice,  a  subject  of  equal  de* 
licacy  and  importance,  as  it  often  becomes  material  in  cases  of 
homicide;  and  as  it  affects  the  security  and  peace  of  domesdc 
habitations.  As  there  is  a  considerable  degree  of  intricacy  and 
confusion  in  the  authorities  which  relate  to  this  subject,  we  will 
investigate  the  law  in  the  following  order:  Istly,  in  what  cases 
the  house  of  the  suspected  party  may  be  broken  open;  and  2dly, 
when  that  of  a  third  person  may  be  forced  in  order  to  advance 
the  execution  of  justice.  And  in  pursuing  the  first  of  these  in- 
£♦52]  quiries,  we  will  consider  when  the  *house  of  the  party  suspect- 
ed may  be  thus  entered — 1st,  without  warrant— ^dly,  imder  a 
warrant  to  apprehend — «aid  3dly,  under  a  warrant  to  search  for 
goods  suspected  to  have  been  stolen. 

But  first  it  may  be  proper  to  observe  that,  in  general,  a  man's 
own  house  is  regarded  as  his  castle,  which  is  only  to  be  vio- 
lated when  absolute  necessity  compels  the  disregard  of  smaller 
rights,  in  order  to  secure  public  benefit;  and,  therefore,  in  all 
cases  where  the  law  is  silent  and  express  principles  do  not  ap- 
ply, this  extreme  violence  is  inegal(i).  There  seems  some 
doubt  as  to  the  distinction  which  may  exist  between  the  power 
of  constables  and  private  individuals  in  this  respect;  for  it  is  said 
that  the  former  being  enjoined  by  law,  on  a  reasonable  charge,  to 
apprehend  the  party  suspected,  may  be  justified  in  breaking 
open  doors  to  apprehend  him  on  mere  suspicion  of  felony,  and 
will  be  excused  though  it  appear  that  the  suspicion  was  ground- 
less ;  but  a  private  individual  acts  at  his  own  peril,  and  would, 
if  the  party  were  innocent,  be  liable  to  an  action  of  u^pass  for 
breaking  open  doors  without  a  warrant  (/)..  But  when  it  is  cer- 
tain that  a  treason,  or  felony  has  been  committed,  or  a  danger- 
ous wound  g^yen,  and  the  offender  being  pursued  takes  refuge 
in  his  own  house,  either  a  constable,  or  private  individual  with* 
out  distinction,  may  without  any  warrant  break  open  his  doors 


^.i*l  ^  ®'*'  ^®™-  ^^*    ^*  ^^*»  ^^*  (0  2  Hale,  82,  92.    2  B.  &  P.  260. 

1X6,  7,  8.— 154>  5.  5  Co.  91.  Cowp.  1.      Dick.  J.  Arrest,  m. 
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after  proper  demand  of  admittance  {fn).  And  when  an  affray 
is  made  in  a  house,  in  the  view  or  hearing  of  a  constable,  he 
may  break  open  the  outer  door  in  order  to  suppress  it  (n). 
So,  in  some  extreme  cases  it  has  been  holden  lawful  even  for  a 
private  imUvidual  to  break  and  enter  the  *house  of  another  in  [*53] 
order  to  prevent  him  from  murdering  another  who  cries  out  for 
assistance  (o).  Authors,  however,  differ  on  the  point  whether 
the  same  power  be  invested  in  the  officer  or  private  person  when 
felony  is  only  suspected  and  has  not  been  comnutted  rvithin  the 
view  of  the  party  arresting.  It  is,  indeed,'  cert^n  that  a  con- 
stable may  break  open  doors,  upon  the  positive  information  of 
another  who  was  actually  a  witness  to  the  felony  {p\  and  one 
material  distinction  between  the  power  of  officers  and  private  in- 
dividuals, is  that  the  latter  can  act  only  on  their  own  knowledge, 
while  the  former  may  proceed  on  the  information  of  others  (f  )• 
We  may,  therefore,  take  it  as  settled  that  a  private  person  may 
break  doors  :^r  a  proper  demand  and  notice  where  he  is  cer- 
tain a  fekmy  has  been  tonmiitted,  and  that  a  constable  may  do 
the  same  upon  the  information  of  the  par^  in  whom  the  know- 
ledge, or  reasonable  suspicion  exists. 

As  to  how  far  doors  may  be  broken  open,  upon  suspicion  of 
feloftt/y  Lord  Coke  (r)  seems  to  imply  that  this  may  be  done  by 
die  party  originally  suspecting,  but  by  no  other  unless  by  the 
constable  in  hb  presence*  And  therefore  he  contends  that  no 
justice  can  issue  a  warrant  before  indictment,  unless  the  sus- 
picion arise  from  himself,  an  idea  which  constant  usage  has  re- 
futed. And  Lord  Hale  positively  lays  it  down  that  doors  may 
be  broken  open,  without  warrant,  on  suspicion  of  felony  («)•  This 
doctrine  is  as  positively  denied  by  Foster,  though  his  general 
leaning  is  against  the  protection  of  offenders  by  the  sanctity  of 
private  dwellings.  According  to  him  a  bare  suspicion  will  never 
authorize  an*  arrest,  even  though  a  felony  has  iactually  been 
committed  (0*  And  this  opinion  is  the  stronger  as  it  proceeds 
*from  one  who  just  before  had  declared,  that  *'no  regard  ought  r#^^j 
^to  be  paid  to  the  houses  of  malefactors,  which  were  the  dens 


(«)  1  Kale,  588,  589.   Hawk  b.2.  (o)  2B.  &P.  360. 

c.  U.  ».  7.    4B1.  C.  293.    3  Hale,  (p)  1  Hale,  589.  2  Hale,  92.   Dick. 

82,83,88,96.   UEaat,  157,  8.  Bari.      J.  Arrest,  m.  

J.  AmsU.  (q)  CakL  391.    Donri.  359. 

(»)  2  Hale,  95.    Hawk.  b.  1.  c.  63.  (r)  4  biat  117.    14  East,  155. 

Hawk.  b.  2.  c.  14.    Bick.  J.  Arrest,  (t)  1  Hale,  583. 

m.  (0  Fost.  321. 
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^of  thieves  and  murdererB."  TUs  opinioii  is  followed  by  Haw- 
kins,  and  adopted  by  Mr,  East:  the  latter  author,  however, 
qualifies  it  by  observing  that  at  least  the  party  arresting  must 
prove  not  only  that  his  suspicion  was  reascmable,  but  that  the 
person  arrested  was  actually  guilty  (t/). 

Upon  the  whole,  therefore,  it  seems  to  be  the  better  opinioii 
that  a  private  individual,  iji  order  to  justify  breaking  open  doors 
without  warrant,  must  in  general  prove  the  actual  guilt  of  the 
par^  arrested,  and  that  it  will  not  suffice  to  show  that  a  felony 
has  actuaUy  been  committed  by  another  person,  or  that  reason- 
able ground  of  suspicion  existed;  but  that  an  officer,  acting  bona 
fide  on  the  positive  charge  of  another,  will  be  excused,  and  the 
par^  making  the  accusation  will  alone  be  liable  (w).  But  the 
breaking^an  outer  door  is,  in  general,  so  violent,  obnoxious  and 
dangerous  a  proceeding,  that  it  should  be  adopte/i  only  in  ex- 
treme cases,  where  an  immediate  arrest  is  requisite. 

We  have  now  to  enqiure  in  what  cases  doors  may  be  broken 
open,  under  the  warrant  of  a  justice  of  the  peace.  Lord  Coke 
seems  to  have  thought  that  no  arrest  could  take  place  under  a 
warrant  before  indictment^  by  any  other  than  die  accuser  him- 
self (;ir),  but  now  it  is  dear  th^t  in  all  cases  doors  may  be  broken 
open^  if  the  oflFender  cannot  otherwise  be  taken,  under  warrant, 
for  treason,  felony,  suspicion  of  felony,  or  actual  breach  of  die 
'  peace,  or  to  search  for  stol^i  goods  {y)*  In  these  cases  too,  a 
warrant  is  a  complete  justification  to  the  person  to  whom  it  is 
\^SS'\  directed,  acting  bonA  fide  under  it,  *even  thou^  die  party  ac- 
cused should  prove  his  innocence  {z).  And  if  in  the  attempt 
to  execute  a  lawful  warrant  by  breaking  into  the  house  of  a  fe- 
lon, after  previous  demand  of  admittance,  the  officer  be  killed  by 
die  party  attempting  to  resist,  it  will  be  murder  in  all  concern- 
ed; and  if,  on  the  other  hand,  he  luiavoidably  kill  any  of  the 
parties  opposing  him,  the  homicide  .will  be  justifiable,  because 
in  furtherance  of  justice  (a).  And  even  where  there  is  some 
error  in  the  process  which  does  not  affect  the  justice  of  the  case, 


(tt)  1  East,  P.  C.  333.    Hawk.  1).  3.  3  Hale,  1 17,  Dalt.  J.  c.  169, 151.  V^k- 

c.  14.  s.  7.    Duk.  J.  c.  78.  J,  Airest,  HI. 

(«)  DougL  358.    Dick.  J.  Arrest^  (z)  34  Geo.  U.  c.  44.   4  Bla.  Com. 

HI-  388.    Hawk.  b.  3.  c.  13.  s.  11.   Cro. 

(xWliwtlTr.  Mz.  130. 

Or)  Post.  330.  1  Hale,  583.  Hawk.  (a)  1  Hale,  494.    Post.  370. 

b.  3.  c.  14.  8.  7.    1  £as^  P.  C.  333. 
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the  complexion  of  the  ofieoce  of  the  party  re«sting  will  not  be 
varied  (^);  diou^  if  it  be  altogether  defective,  aa  if  there  be  a 
y»ii«t^v#*  in  the  name  or  addidon  of  the  party,  or  if  the  name  of 
the  officer  be  inserted  widioiit  audicnity,  after  the  issuing  of  the 
process,  or  it  be  executed  without  the  jurisdiction,  the  crime  will 
be  Induced  to  manslaughter  (c).  It  has  been  held,  in  several 
cases,  diat  where  the  defect  in  the  process  is  substantial,  or  the 
officer  exceeds  his  audxurity,  third  persons  may  lawfully  inter* 
fere,  and  if  they  kill  the  officers,  it  will  amount  only  to  man» 
slaughter — because  the  view  of  an  illegal  arrest,  is  a  sufficient 
provocation  to  the  subjects  of  all  England  (J)*  Bdt  Mr,  Jus- 
tice Foster  strong^  contests  the  principle  thus  laid  down,  in 
which  he  is  followed  by  Mr*  East,  and  they  regard  the  earlier 
cases  cited,  as  decided  on  their  own  peculiar  circuihstances  (e)m 
At  all  events,  if  the  )>arties  interfering,  wantonly  strike  widi 
destructive  weapons,  from  which  mialice  may  be  £Edriy  presumed, 
it  is  murder  (/)• 

*We  have  thus  seen  that  on  a  waiTanl  for  treascm,  felony,    [*56] 
or  breach  of  the  peace,  the  doors  of  the  party  accused  may  be 
bnAen  open,  if  admittance  cannot  otherwise  be  obtained;  but 
there  seems  no  well-founded  authority  for  extending  this  right 
to  misdemeanours  unaccompanied  by  violence, 

A  contempt,  however,  of  a  court  of  justice,  or  of  either  house 
of  parliament,  will  authorize  this  proceeding  under  a  warrant 
from  the  speaker  (g).  And  it  seems  that  whenever  the  crime 
is  of  a  public  nature,  this  may  be  permitted  (A),  though  it  is 
dearty  unjustifiable  i^n  mere  civil  process  (/)«  And  if,  in  the 
attempt  to  execute  civil  process  by  such  forcible  entry,  the  offi- 
cer, being  a  known  baili£F,  be  killed,  it  will  be  manslaughter,  and 
no  more;  manslaughter,  because  he  was  known  to  be  an  officer, 
and  no  more,  because  his  attempt  was  illegal  {k)»  And,  if  he  be 
no  officer,  or  out  of  his  proper  district,  he  may  lawfully  be  killed 
to  prevent  his  entry  (/)•  It  is  however  settled,  that  in  case  of 
an  actual  affray  made  in  a  house,  within  the  view  or  hearing  of 


(b)  1  VMt,  P.  C.  310.    Fust  135.  (/)  Post.  135,  and  see  Leach.  306. 

(c)  1  Hale,  458.     Cio.  Car.  371.  1  East,  P.  C.  329.  S.  C.    5  East,  308. 
Foil  312.  (^)  UEaat,  157, 162. 

Id)  Cro.  Car.  37h   2  Ld.  Bsjnnd.  (h)  14  East,  116. 


1296.    KeL  5, 9.    5  East,  308.  (0  5  Co.  91.  Post  319. 

32B.  CO  5  Co.  91.  b. 


(«)  Fo0t  314^  &0.    1  Eap^  P.  C.  (k)  1  Hide,  458.    1  East,  P.  C.  321. 
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a  constable,  or  where  thosQ  who  have  made  an  affivy  in  his  pre- 
sence, fly  to  a  house  and  are  pursued  by  him,  he  may  break 
open  the  doors  to  arrest  the  afirayers,  or  suppress  the  tumult  {m). 
And  it  has  been  decided,  that  upon  a  violent  cry  of  murder  in 
a  house,  any  person  'may  break  open  the  door  to  prevent  the 
commission  of  a  felony,  and  may  restrain  the  party  threatening^ 
till  he  appear  to  have  changed  his  purpose  (/i).  And  in  all  cases 
whatever,  it  is  absolutely  necessary  that  a  demand  of  admit- 
i|Bnce  should  be  made,  and  be  refused,  before  outer  doors  can 
be  broken  (o)« 
l*5T]  Upon  search  warrants  regularly  gnmted,  and  specifically  *di-> 
rected,  it  seems  to  be  setded,  that  after  the  proper  precautions, 
the  house  to  be  searched  may  be  broken  open,  and  whether  the 
prcq)erty  is  found  there  or  not,  the  officer  will  be  excused  (/)•  A 
^stinction  seems  to  have  been  made,  though  never  distinctly 
recognized,  as  far  as  respects  criminal  proceedings,  that  the.  offi- 
cer would  be  justified,  or  not,  according  to  the  event  of  his 
search,  but  as  all  persons  who  act  bon&  fide  under  a  warrant,  are 
now  protected  from  any  liabilities  resulting  from  its  having 
been  improperly  framed,  this  idea  could  not  now  be  support- 
ed {q)»  It  appears,  however,  that  the  party  maliciously  pro- 
curing a  search-warrant  is  answerable  to  the  person  aggrieved 
in  an  action  on  the  case(r).  As  warrants  to  search  ^all  sus- 
pected places^'  are  illegal  («),  unless  when  they  are  issued  under 
the  provision  of  the  particular  statutes  hereafter  considered,  it 
seems  that  a  constable  breaking  open  doors  under  the  colour  of 
their  authority  cannot  be  justified  (0*  The  general  doctrine, 
therefore,  to  be  adduced  from  all  the  books  relative  to  search 
warrants,  is,  that  if  they  are  altogether  illegal,  the  officer  cannot 
be  justified;  but  that  if  they  are  legal  in  form,  though  impro-^ 
perly  granted,  he  may  safely  break  open  the  doors  to  elecute 
them,  whether  his  search  succeed,  or  the  charge  be  malicious  or 
mistaken. 

The  house  of  a  third  person,  if  the  offender  fly  to  it  for  re- 


Cm)  2  Hale,  95.    Hawk.  b.  3.  c.  14.  R.  535.  3  B.  tndP.  233.   1  Marsh.  R. 

s.  8.  565. 

(n)  2  Bos.  &  Pul.  260.  (r)  2  Hale,  151.    1  T.  R.  535.    3 

(o)  Post.  320.    Hawk.  b.  2.  c.  14.  Esp.  R.  135.    3  Bos.  and  Pul.  335. 

s.  1.    3  Bos.  &Pul.  239.    Bari.  J.  Ar-  (t)  4  BU.  Com.  388.     10  St.  Tr. 


resto.    Dick.  J.  Arrest,  m.  436.    Hawk.  b.  3. «.  135.  s.  10. 

(p)  3  Hale,  151.  (i)  Hawk.  b.  3.  c.  13.  a.  10.  3 1 

(v)  Qusre,  see  3  fisp.  R.  135.  1 7.      IfoT.   Loft.  18.   11 8t  Tr.  312. 
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iiige,  is  not  privileged,  but  may  be  broken  open  after  the  usual 
demand;  for  it  may  even  be  so  upon  civil  process  (u).  Biit  then 
it  b  said,  it  is  at  the  peril  of  the  officer  that  the  party,  against 
whom  he  has  obtained  the  warrant,  be  found  there ;  for  other- 
wise he  will  be  a  trespasser  (w).  And  this  doctrine,  as  far  as  it 
respects  civil  'process  has  been  recognised  in  modem  deci-  [*58] 
sions  (x).  It  is  necessary  to  observe,  that  all  the  privileges  at^ 
tendant  on  private  dwellings,  relate  to  arrests  before  indict^ 
tnenty  and  there  is  no  question  whatever  that  after  indictment 
Jaundy  a  criminal  of  any  degree  may  be  arrested  in  any  place, 
and  no  house  is  a  sanctuary  to  him  (^).  So  also  upon  a  capias 
from  the  ^ng's  Bench  or  Chancery,  to  compel  a  man  to  find 
sureties  for  his  good- behaviour  and  even  on  a  warrant  of  a  jus- 
tice for  that  purpose,  doors  may  be  forced,  if  necessary  (z).  So 
also  upon  a  ci^ias  utlagatum,  or  capias  pro  fine,  in  any  action 
whatever  (a).  So  a  constable,  or  other  officer,  having  a  warrant 
to  levy  the  money  adjudged  by  a  justice  to  be  levied,  by  vir- 
tue of  an  act  of  pariiament,  which  authorizes  him  to  convict  in 
a  penalty,  to  a  part  of  which  the  king  is  entitied,  may  break  open 
doors  in  order  to  effect  his  purpose,  though  he  is  compelled  first 
to  show  his  warrant,  if  demanded  (&)•  It  is  also  to  be  observed, 
that  after  a  party  has  been  once  actually  arrested,  and  esc^>e8 
firom  custody,  any  door  may  be  broken  open  to  retake  him  after 
proper  demand  of  admittance  (c).  And  when  the  officer,  after 
obcaming  admittffiice,  is  locked  in,  or  otherwise  prevented  from 
retiring,  he  may  lawfully  break  out  by  any  misans  in  his  power, 
whether  he  be  engaged  in  executing  ci^^il  or  criminal  process; 
and  the  sheriff  may  break  open  the  door  of  a  house  to  rescue  his 
bailiffs  unlawfully  detained  within  it(i/).  And  when  once  tlie 
officer  has  entered  the  house,  either  upon  civil  or  criminal  pro- 
cess, he  may,  ^after  ineffisctually  demanding  entrance,  break  r*59n 
open  any  inner  door  that  obstructs  his  progress,  though  the  pro- 


fu)  5  Co.  91.    2  Hale,  117. 
0  2  Hal«,  11/.    5  Co.  63.  a. 

Lx)  1  llarah.  H.  565.  3  B.  and  P. 
223.    Dick.  J.  Arrest,  m. 

(y)  12  Co.  ISI.  4  Inst.  131.  Hawk, 
b.  2.  c.  14.  •,.  3.  Dick.  J.  Arrest,  in. 
Bari.  J.  Arrests. 

(sr)  Hawk.  b.  2.  c.  14.  s.  3.  Moor, 
606^668.  Fo6tl36.  Dick.  J.  Arrest, 
m.   Bari.  J.  Anests. 

{a)  Hawk.  b.  2.  c.  14.  i.  4.  Yeh^.  28. 


Bad.  J.  Arrests.  Dick.  J.  Arrest,  HI. 

(6)  Sir  T.  4oiies,  233,  4.  Hawk.  b. 
2.  c.  14.  8.  5.    Dick.  J.  Arrest,  HI. 

(d)  Fost.320.  6  Mod.  173, 4.  Salk. 
79.  1  Hale,  459.  Hawk.  b.  2.  c.  14. 
s.  9.  Bari.  J.  Arrests.  Dick.  J.  Ar- 
rest, m. 

{d)  Cro.  Jac.  SS5.  Fortes:  319.  6 
Mod.  173.  Hawk.  b.  2.  c.  14.  s.  11. 
1  Hale,  459.  Dick.  J.  Arrest,  III.  Bad. 
#.  ArreEts* 


48  OF  TH£  ARREST. 

cess  be  without  a  ^  non  omittas/'  and  if  he  be  killed  it  viU  be 
murder  (^ ).  A  hue  and  cry  gives  to  all  parties  engaging  in  it 
the  same  protection  as  a  warrant,  and  therefore  any  one  may^ 
upon  this  proceeding,  break  open  a  house,  to  which  die  fdon 
has  escapted,  for  all  are  then  required  to  act  as  officers  {/)• 
Whatmny  AVhen  the  officer  has  made  his  arrest,  he  is,  as  soon  as  possi- 
after  the  ^^^t  ^  bring  the  party  to  the  gaol  or  to  the  justice,  according  to 
*i^*^'  the  import  of  the  warrant;  and  if  he  be  guilty  of  unnecessary  de- 
lay, it  is  a  breach  of  duty  {g).  But  if  the  time  be  unseasonable, 
as  in  or  near  the  night,  whereby  he  cannot  attend  the  justice,  or 
if  there  be  danger  of  a  rescue,  or  the  party  be  ilL,  and  unable  at 
present  to  be  brought,  he  may,  as  the  case  shall  require,  secure 
him  in  the  stocks,  or  in  case  the  quality  of  the  prisoner,  or  his 
indisposition  so  require,  detain  him  in  a  house  till  die  next  day, 
or  until  it  may  be  reasonable  to  bring  him  (h).  It  is  said,  that 
where  an  arrest  has  been  made  witiiout  warrant,  die  constable 
may,  in  some  cases,  take  the  partfr's.word  for  his  appearance  be- 
fore a  magistrate  (i).  And  this  is  usually  done  where  the  charge 
is  for  an  assaultof  a  trifling  nature,  and  the  defendant  is  of  good 
repute,  and  diere  is  no  probability  of  his  absconding.  But  if  a 
constaUe,  having  arrested  a  party  under  a  warrant,  suffer  him 
to  go  at  large,  upon  his  promise  to  come  again  and  find  sure- 
ties, it  is  doubted  whetiier  he  can  afterwards  be  arrested  upon 
the  same  process,  though  it  should  seem,  tiiat  as  the  public  are 
interested  in  the  offender's  being  brought  to  justice,  there  is  no 
well  founded  objection  to  such  second  arrest  (k).  And  it  is  cer- 
[.*60]  tun,  ^^at  if  the  escape  be  made  witiiout  die  concurrence  of  die 
officer,  the  defendant  may  be  retaken  as  often  as  he  'flies,  upon 
fresh  suit,  altiiough  he  were  out  of  view,  or  had  reached  ano* 
tiler  county  or  (Ustrict  (/)•  It  is  also  clear,  that  if,  after  a  de- 
parture by  the  permission  of  the  constable,  tiie  party  return  into 
his  custody,  he  may  lawfully  detain  him,  in  pursuance  of  hb 
origpinal  warrant  (m).  A  gaolbr  will  be  protected  in  receiving  a 
party  into  custody,  although  it  appear  that  he  was  wrongfully 


(e)  1  Hale,  459.  Fost  319.  3  Bos.  (k)  Hinrk.  b.  2.  c.  13.  s.  9.  c.  19.  s. 

andPul.  239.  12.   Bm.  Ab.  Coiigtable»  D.  Dick.  J. 

r/)  2  Hale,  102.    5  Co.  92.  b.  Arrest,  lO. 

V)  Fortes.  143.    2  Hale,  119.  (I)  DaH.  J.  e.  169.  Dick.  J.  Arrest, 

A)  2  Hale,  119,  120.  95,  96.  m. 


r 


CO  1  £8p.  Bep.  295.    2  New  Bep.  (m)  Hawk.  b.  2.  c  13.    Dick.  J. 

211.  Anei^  lU. 
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taken  uadar  the  winrant,  because  it  is  the  du^  of  a  gaoler  to 
reeeive  penaoa  favoug^t  by  a  ptoper  officer  without  inquiring 
infeo  the  legality  of  the  arreat;  and  if  the  officer  has  taken  the 
wrong  p«r^9  he  alone  can  be  8iied(fi)»  If  the  warrant  be  to 
bring  the  party  before  the  justice  who  issued  it,  then  the  office 
is  bound  to  Imig  him  before  the  same  justice,  but  if  the  warrant 
be  to  faring  him  before  any  justice,  then  the  power  of  election  is 
vested  in  the  officer,  and  not  in  the  prisoner,  and  the  former  may 
proceed  to  any  magistrate  who  has  jurisdiction  within  the  coun- 
ty(0).  And  it  is  even  said,  that  where  a  wairant  directs  a  person 
to  be  brought  before  a  particular  magistrate,  he  may  be  taken 
befi»re  anodier,  especiaBy  if  nearer  (p).  When  the  prisoner  is 
broug^  before  the  justice,  he  is  still  considered  to  be  ii|  the  cus* 
tody  of  the  officer,  until  he  is  either  discharged,  bailed,  or  oom^ 
mitted  to  pri9on(f).  The  officer  may  keep  his  warrant  for  his 
own  justification,  and  need  only  return  to  the  justice  what  he  has 
done  in  puiiiuance  of  its  ccmimands(r). 

If  the  warrant  be,  in  itself,  defective  («),  if  it  be  not  eafiorted  Ofreniu 
by  a  proper  officer  (^),  or,  if  it  be  eicceuted  but  of  ^N}ie  jurist"  *1r#6l1 
diction,  wtfaoot  being  backed  by  the  proper  magistrate  (ir),  or  process, 
die  wrong  person  be  talwn  under  it(tff),  the  party  may  legally  ^^^ 
resist  the  attempt  to  apprdiend  lum,  and  even  third  persons  •nd  le- 
may  lawfully  inter&re  to  oppose  it,  doingno  more  than  is  neces- 
sary for  that  purposes  (Jp)*    But  if  the  process  be  legal  and  Ady 
ntffnt*N^|  rewtance  and  inlerfeience  ore  illegal,  and  subject  the 
parlies  to  an  indictment  or  atischment.(y).  And  i^  when  a  man 
is  apprehended  and  m  the  custody  of  officers  of  justice,  a  third 
person  espouses  his  cause,  and  encourages  the  prisoiier  to  resist, 
the  officem  may  imprison  the  diird  person  duis  opposing  the 
operation  of  justice  (z). 

It  is  deariy  agreed  by  all  Ae  books,  diat  an  officer  making  # 
fresh  pursuit  after  a  prisoner,  who  has  been  airested,  aiid  has 


nm  •» 


(n)  SirT.  Jones,  214.    Cowp.  279.  (0  1  East,  P.  C.  312. 

1 T.  R.  60, 62.  3  Csmpb.  420.  Dougl.  M  1  Esst,  P.  C.  314. 

359, 360.  Accord.  3  Csmpb.  35.  cont.  (w)  Ibid.  313.    3  Campb.  35. 

(•)  5  Co.  59.  b.    1  Hale,  592.    2  (^)  5  Ea^  304^  309.  l]>scli,906. 

Hale,  112,  ante,  39.  1  East,  P.  C.  310,  325,  295.    ff>^ 

(p)  Portes.  143.  ?^.                                         ^  ^  ^ 

(7)  2  lisle,  120.  (y)  4  BU.  Com.  129.    Hawk,  kw  2. 

(r)  2  Lord  Baym.  1196.    Pick.  J.  c  17,  kc. 

4ivest,IV.  (r)  Pei]|^,  )l^p.9P. 

(f )  Ante,  40,  44. 
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escaped  through  his  negligence,  may  retake  him  at  ^y  time, 
whether  he  find  him  in  the  same,-  or  a  different  coumy,  widi* 
out  raising  hue  and  cry;  became,  aa  the  liberty  obtained  by  tfae 
prisoner  is  wholly  owing  to  his  own  wrong,  there  is  no  refuoa 
why  he  should  be  allowed  to  derive  any  advantage  from  it  (a). 
But  where  the  officer  has  voluntarily  suffered  a  prisoner  to  escape, 
it  is  said  by  some,  that  he  can  no  more  justify  the  retaking  him 
than  if  he  had  never  had  him  in  custody  before,  because,  by  lus 
own  consent,  he  has  admitted  that  he  has  nothing  more  to  do 
with  him.  It  should  seem,  however,  that  the  misconduct  of 
the  officer  ought  not  to  prevent  a  second  airest,  in  order  that 
the  offender  may  be  brought  to  justice  (£)•  Where  the  party  who 
has  escaped  takes  shelter  in  a  house,  the  officer,  if  denied  en- 
trance, may  legally  break  open  the  outer  door,  in  order  to  re- 
r*62]  take  him  (c).  Where  a  felony  has  been  committed,  *if  the  party 
suspected  fly  and  endeavour  to  resist  the  attempt  to  apprdhend, 
or  escape  after  his  capture,  and  he  be  killed  in  the  resistance  or 
pursuit,  an  absolute  necessity,  and  that  alone,  will  justify  the 
crficer(^.  But  if  the  warrant  be  for  a  mere  breach  of  the  peace, 
the  cojQstaUe  killing  the  party  in  the  attempt  to  take  him,  will 
be  guilty  of  felonious  homicide  (e).  We  have  already,  in  con- 
sidering the  regulations  as  to  backing  die  warrant,  pointed  out 
the  course  to  be  observed,  where  a  par^  has  escaped  from  one 
patt  of  the  united  kingdom  to  the  other  (/)• 

A  rescue  signifies  a  forciUe  setting  at  liberty  agsunst  law  of 
a  person  duly  arrested  (^).  It  is  necessary,  that  the  rescuer 
should  have  knowledge  that  the  person  whom  he  sets  ^t  liberty 
has  been  apprehended  for  a  crindnal  offence,  if  he  be  in  the 
custody  of  a  private  person;  but  if  he  be  under  the  care  of  an 
officer,  then  he  is  to  take  notice  of  it  at  his  peril  (A).  The  mere 
prevention  of  the  arrest  of  a  person  who  has  committed  a  felony 
,  is  only  a  misdemeanour,  but  if  a  party  be  actually  taken,  and 
then  rescued,  then  if  the  arrest  were  for  felony,  the  rescuer  is  a 
fdon,  if  for  treason,  a  traitor,  and  if  for  a  trespass,  he  is  liable 
-  '     to  a  fine,  as  if  he  had  committed  the  original  offence  (f  )•    And 


N 


(a)  3  Hale,  115.  Ha^^.  %  c.  19.  38.   Dick.  J.  Arrest,  in. 

8. 13.  c.  13.  8.  9.  (e)  Id.  ibid. 

(6)  Hawk.  b.  3.  c.  19.  s.  13.  c.  13.  (/)  Ante,  45. 

••  ^-  Qt)  Co.  Lit.  160.  Hawk.  b.  3,  c.  31. 

ie)  Hawk.  b.  3.  c.  U.  8.  3.   Foit.  (A)  1  Hale,  606. 

331.   3  Hale,  117,  ante,  57.  (i)  Hawk.  b.  3.  c.  31.    1  Hale,  606. 

id)  3  Hale,  117,  %,  Hawk.  b.  L  c.  • , 
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if  the  principal  be  found  not  guilty,  or  guilt)',  of  a  crime  not 
<^tal,  the  rescuer,  though  discharged  of  the  felony,  may  be 
fined  for  the  misdemeanour  in  the  obstruction  and  contempt  of 
public  justice  (k% 

Where  the  oflknder  has  escaped,  or  is  rescued,  the  justice 
may  grant  a  fresh  warrant  to  all  offic^^  witlun  his  district,  re- 
citing the  former  proceeding,  and  tiie  escape  or  rescue,  and 
directing  the  apprehension  of  the  offender  (^,^*or  die  prosecu-    [*63] 
tor  may  obtain  an  escape-^warrant  from  the  cMef  justice  {my 

When  the  party  accused  is  already  in  custody  in  the  King's  Of  detain- 

Bench  or  other  prison,  in  a  civil  action,  he  may  be  there  charged  l^^^c^in 
criminally  by  merely  leaving  with  the  gaoler  the  warrant  of  a  cu^^- 
justice  of  the  peace  or  other  magistrate,  but  such  justice  cannot 
take  a  prisoner  out  of  the  custody  of  the  court,  and  send  him  to 
the  county  ga<d  (n);  for  the  prisoner,  in  such  case,  can  only  be, 
vemoved  under  th6  authori^  of  an  habeas  corpus,  issuing  out  of 
the  court  of  King's  Bench;  and,  in  a  late  case,  anhabeas  corpus 
was  awarded  to  remove  the  body  of  the  defendant  oat  of  the 
custody  of  the  warden  of  the  fleet,  to  be  examined  in  Somer- 
setshire, upon  a  charge  of  forgery  alleged  to  have  been  com- 
mitted t>y  him  in  that  county,  upon  the  production  of  a  warrant, 
issued  by  the  mayor  of  Bath,  for  his  apprehension,  and  witiiout 
any  bill  of  in^ctment  having  been  previously  found  against 
him  (o).  And  a  person  having  a  day-rule  from  the  King^s 
Bench  prison  may  be  taken  on  a"^ warrant  when  out  of  actual 
custody  of  the  marshal,  and  removed  into  tiie  proper  county, 
preparatory  to  his  .trial*  When  the  party  in  custody  on  a  civil 
ac^gn,  is  thus  to  be  proceeded  against  criminally,  the  practice 
is  for  the  magistrate  before  whom  the  complsunt  is  laid,  to  take 
the  information  of -the  accuser  and  witnesses,  and  to  issue  his 
warrant,  which  is  lodged  with  tiie  keeper  of  the  place  of  con- 
finem^t  where  the  defendant'  is  kept  in  prison.  This  officer, 
on  the  termination  of  the  civil  imprisonment,  sends  for  a  con- 
stable, who  takes  die  party  before  a  justice  of  the  peace,  by 
whom  the  accuser,  witnesses,  and  prisoner  are  examined,  and 
the  latter  is  discharged,  bailed,  or  committed  as  on  an  original 
accusation*    When  the  party  is  already  in  gaol  on  a  criminal 


(*)  1  Hale,  598,  9.  (n)  2  Stnoige,  828. 

(0  Fost  135.  W  WiUiami,  J.  Arrests^  VI.  2  Bit- 

In)  2  Banuurd>  7^.  nara»  114. 
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charge,  and  fully  committed  for  triad,  it  is  not  usual  to  bring 
[*64]  him  ^HErom  his  first  custody  before  a  niagistrate  on  a  sub^oeat 
charge ;  but  the  examination  of  witnesses  is  taken  as  in  ordinary 
cases,  and  a  warrant  of  detainer  is  sent  to  the  gaoler  in  whose 
custody  he  remains.  By  this  means  it  will  appear  on  the  calen- 
dar, that  he  is  charged  with  two  offences,  and  if  acquitted  on 
that  for  wluch  he  was  first  committed,  his  dischat-ge  will  be 
prevented,  and,  if  the  offence  was  commilted  in  another  county, 
he  may  be  sent  thither  by  hai>eas  corpus  to  take  Jiia  trial  at  the 
assizes. 
Of  seirch  As  die  discovery  of  stolen  goods  ftequently  leads  to  the  de* 
waprtnu.  ^^^^jj  ^f  ^^  ofiender,  it  may  be  proper  here  to  consider  search- 
warrants.  Formerly,  according  to  Lord  Cc^  (/),  such  war- 
rants were  contrary  to  law^  snd  Lord  Camden  {j)  said  that  they 
had  crept  into  the  law  by  imperceptible  practice ;  but  Lord  Hde 
clearly  establishes  their  legality,  on  the  grdhnd  that  wilhoixt 
tfaem,  felons  would  frequently  escape  detectioii  (r),  and  by  st. 
22  Geo.  III.  c.  58.  sect.  2  («).  it  is  made  lawfid  (or  any  one 
justice  of  the  peace,  vtfon  complaint  made  before  him,  upon 
oath,  diat  there  is  reason  to  su^ct  that  stolen  fp^ds  are  knoW« 
ingly  concealed  in  any  dwelling-house,  or  other  place,  9y  war- 
rant tmder  his  hand  and  seal,  to  cause  every  such  place  to  be 
searched  in  die  day'-timei  and  the  person  knowingly  conceal- 
ing the  stolen  goods,  or  in  whose  custody  the  saine  shall  be 
Ibund,  being  privy  thereto,  shall  be  deemed  guilty  <A  a  misde- 
meanour, and  shall  be  brought  before  any  justice  of  die  peace 
for  die  district,  and  made  amenaUe  to  answer  the  same  by  like 
warrant  of  any  such  justice.  There  are  other  act8>of  parlia^ 
ment  of  a  similar  nature  relative  to  coining  (r),  having  in  pos- 
session naval  and  military  stores  (t/),  and  goods  stolen  from  on 
[*65]  board  ships  in  the  ^Thames  {xv\  and  to  the  taking  of  idle  and 
disorderly  persons  {x\  in  order  to  recruit  the  land  forces  and 
marines.  But  a  search  warrant  for  libels  and  other  papers  of  a 
suspected  party  is  illegal  (^) ;  for,  as  observed  by  Lord  Cam- 


(p)  4  Inrt.  176.  (*)  11  Geo.  HI.  c.  40. 

iq)  11  St  Tr.  321.   Hawk.  b.  2.  c.  (u)  39  and  40  Geo.  III.  c.  89. 

13.  B.  17.  n.  6.  (w)  2  Geo.  III.  c.  28.  a.  7. 

(r)  2  Hale,  113.    2  WUs.  149,  291.  (x)  19  Geo.  III.  c.  10.    But  this  act 

11  Hai^.  St  Tr.  321.    Burn  J.  and  has  expired,  1  Leach,  211. 
Waiiams  J.  Search  Wamnt    l>ick.J.  (y)  2  WDs.  275.    11  St  Tr.  $13, 

Warrant,  I.  321. 

(t)  See  also,  30  Geo.  II.  c  24.  a.  9. 
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dcD  (s),  die  dyEsxvnce  between  adzing  'stolen  goods  and  private 
pspen  of  the  p^rtf  ictuicd  le  appmenC  In  the  one,  I  am  per- 
tthted  to  seise  my  own  goods  which  axe  placed  in  die  hands  of 
a  poUic  officer,  till  the  fidon's  conviction  shaU  entide  me  to 
restttnlSon.  In  the  other^  the  patty's  own  propcntjr  woold  be 
seized  before,  and  withoyt  conviction,  and  he  have  no  power 
so  redum  the  goods,  even  after  his  innocence  is  cleared  by 
acquittal. 

The  seairh  warrant  is  not  to  be  granted  withourt  oaik  (a)  made 
before  the  justice,  of  a  felony  committed,  and  that  the  party 
oomphining  has  probaUe  cause  to  suspect  they  are  in  such  a 
place,  and  shewing  his  reasons  for  such  suspicion  (&)•  The  tmet- 
rarU  should  direct  the  search  to  be  made  in  the  day*tinie(c), 
though  it  is  said,  that  where  there  is  more  dum  probable  suspi* 
eion,  the  process  may  be  executed  in  the  mg^t  (</)•  It  ought 
to  be  directed  to  a  constable,  or  other  puUic  officer,  and  not  to 
a  private  person,  though  it  is  fit  that  the  party  complaining 
should  be  present,  and  assisting,  because  he  will'be  able  to  iden- 
tify die  property  he  has  lost  (r).  It  should  also  command,  that 
the  goods  found,  togedier  with  the  party  in  whose  custody  they 
are  taken,  be  brought  before  some  justice  of  the  peace,  to  the 
end  that,  upon  furdier  examination  of  die  te^cty  the  goods  and 
the  prisoner  may  be  disposed  of  as  the  law  directs  {f)  [1]. 

*But  though  there  are  precedents  of  genersyi  warrants  to    [*661 
seardi  afl  suspected  places  for  stolen  goods  (^),  these  are  not  at 
common  law,  legal,  because  it  would  be  extremely  dangerous  to 
leave  it  to  the  discretion  of  k  common  officer  to  arrest  what  per- 
I,  or  search  what  houses  he  diioks  fit  (A).    And  in  the  great 


(x)  11  St.  Tr.  321.  (d)  SliawJ.  Barf.  J.  Bam  J.  Wil- 

(a)  8ee  fonn  of  «fth  for  sooick  fiMM  J.    Seaich  wtmnt. 
wuTUif,  post  last  vol.  (e)  2  Hale,  150.    11  St  Tr.  381. 

(b)  3  Hale,  113, 150.    H  Wib.  SSS,  (/)  2  Aale,  150, 151. 

391,  2.  11  St.  Tr.  321,  post  last  toI.  M  0alt  J.  353,  4.   2  Hale,  114. 

(f)  2  Hale,  113, 150.    22  deo.  m.  (A)  2  Hale,  114,  150.    Hawk.  b.  2. 

c.58.a.l.  e.  13.  s.  10.  and  s.  17. 


f  1]  Nsw  TomK.-— A  search  warrant  issaed  by  a  justice  of  the  peace,  reciting 
infoniMiiScm  Oh  otih,  thxt  g«6d8  descflbedllieKin  had  been  ttDten  by  A.  and  B . 
and  were  concealed  in  the  boose  of  C.  and  commanding  the  officer  to  enter  the 
house  in  the  day  time  and  search  Ihr  the  article*  stiolen,  and  to  britMf  Ihem 
with  C.  er  the  penon  in  whose  custody  the  goods  aho«ld  be  found,  heme  the 
justice,  is  a  legal  and  ndM  wurrant;  Sbd  the  offioer  in  eaiecuting  it,  if  die  door 
be  abut,  may,  after  demand  koA  refiisal  to  open  it,  break  open  the  outer  or 
other  door  of  the  house.    Bellv.  Clapp,  10  Johns.  263* 
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case  of  Money  v.  Leach  (i),  it  was  declared  by  Lord  Mansfield^ 
that  a  vrarrant  to  search  for,  and  secure  the  peraoii  and  papers 
of  the  author,  printer  and  publisher  of  a  libel  is  not  only  illegal 
m  itself,  but  is  so  improper  on  the  face  of  it,  that  it  will  aflbrd 
no  justification  to  an  officer  acting  under  its  sanction*.  And  by 
two  resolutions  of  the  House  of  Commons  such  general  war- 
rants were  declared  to  be  invalid.  At  present,  .therefore,  a 
search  warrant  must  specify  the  place  to  be  searched,  as  well 
as  the  particular  person  to  be  taken,  imless  it  be  founded  on 
some  particular  statute. 

With  respect  to  the  mode  of  executing  this  warrant,  if  the 
door  be  shut,  and,  upon  demand,  not  opened,  it  may  be  broken 
open,  and  so  may  boxes,  after  the  keys  have  been  demanded, 
and  though  the  goods  be  not  found,  the  officer  will  be  ex- 
cused (i);  though  if  the  party  obtaining  the  warrant  acted  ma- 
liciously, he  is  liable  to  a  special  action  on  the  case,  but  not  to 
an  action  of  trespass  (/)•  *  But  the  officer  must  stricdy  observe 
the  directions  of  the  warrant,  and  if  he  be  directed  to  seize  only 
stolen  sugar,  and  seize  tea,  he  will  be  a  trespasser  (m).  So  a 
warrant  under  the  vagrant  act  to  search  all  suspected  houses, 
for  idle  and  disorderly  persons,  is  stricdy  confined  to  persons 
[^7]  of  that  description,  and  the  officer  will  *not  be  justified  if  he  at* 
tempt  to  execute  it  in  any  other  places  than  those  intended  by 
the  statute  (n). 

If  on  die  return  of  the  warrant  before  the  justice  it  appear 
that  the  goods  were  not  stolen,  they  are  to  be  restored  to  the 
possessor;  if  it  appear  they  were  stolen,  tiiey  are  not  to  be  deli- 
vered to  the  proprietor,  but  deposited  in  the  hand  of  die  sheriff 
or  constable,  in  order  that  the  party  robbed  may  proceed  by  in- 
dicting and  convicting  the  offender,  to  have  restitution.  The 
par^  who  had  the  custody  of  the  goods  is  to  be  discharged  if 
they  were  not  stolen :  and  if  they  were,  not  by  him,  but  by  ano- 
ther person,  who  sold  or  delivered  diem  to  him,  and  it  appear 
diat  he  was  ignorant  of  the  mode  in  wluch  they  were  procured, 
he  may  be  discharged,  but  bound  over  to  give  evidence  as  a 
witness  against  him  that  sold  them:  if  it  appears  that  he  knew 


\ 
\ 


(0  3  Bun.  1766.    1  Bk.  Bep.  SSS,  1. 17.  n.  6.   3  £«p.  Ke|>.  135. 

See  ftlM,  3  Wilt.  391.  Loft.  1,  3.  (m)  2  Bos.  and  Piil.  156.   3  M.  and 

Qff)  2  Hale^  157.    Dougl.  359.    3  S.  361.   3  Wik.  291,  3. 

Wib.  384.    3  Bos.  and  PiU.  338.  (n)  1  Lescb«  308. 

(/}  3  Hale,  151.    Hawk.  b.  2.  c  13. 
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them  to  be  stolen,  then  he  should  lie  bound  to  answer  the  felo- 
nf  ,  far  there  is  a  probabk  cause  of  suspicion,  at  least,  that  he 
was  accessary  sifter  the  fact  (0). 

It  is  the  du^  of  the  officer  to  whom  die  warrant  is  addressed 
or  d^vered  to  execute  it  within  his  district,  without  fee  or  re- 
ward, and  if  he  neglect  or  refuse,  he  would  be  punishable  by 
indictment*  The  suftute  41  Geo.  III»  c*  78.  however,  provides 
diat  when  special  constables  shall  be  appointed  in  England  to 
execute  warrants,  in  cases  of  felony,  two  justices  may  order 
proper  allowances  to  be  made  for  their  expenses  and  loss  of 
time,  which  order  shall  be  sid>mitted  to  Quarter  Sessions,  and 
two  jtislkes  ar^  endbled  fay  the  same  statute  to  order  allowances 
to  be  made  to  high-constsMes  in  Etigland,  for  extraordinary  ex- 
penses incurred  in  the  execution  of  their  duties,  in  cases  of  riot 
or  fdouy. 

We  have  already  considered  the  rights  and  liaiMptdes  of  the  or  the  !■• 
prosecutor,  and,  incidentally,  the  protection  the  law  affords  to  ^^^1*1? 
persons  concerned  in  the  arrest.     It  may  be  ^here  proper  to    [*6?| 
consider  more  particularly  the  protection  afforded  by  law  to  the  *"^'^' 
magistrate  and  persons^xecuting  his  warrant.    With  respect  to  parties, 
a  person  acting  as  justice  of  the  peace  no  action  can  be  brought  ^^e"* 
a^nst  him  for  any  thing  done  ^  the  execution  of  his  office,  vre>^- 
until  after  one  calendar  month's  notice  isi  writing  of  the  intended 
process,  and  he  may  tender  amends,  and  plead  the  same  in  bar 
of  the  action,  or  he  may  pay  such  amends  into  court,  and  the 
action  must  be  brought  within  six  calendar  months  after  the 
cause  of  it  is  alleged  to  have  arisen  (fi).    The  venue  also  must 
be  laid  in  the  county  in  which  the  cause  of  action  occurred  (j). 
The  defendant  may  also  plead  the  general  issue,  and  give  the 
special  matter  in  evidence;  and  if  the  plauntiff  do  not  recover, 
the  defendant  shall  have  double  costs  (r).     But  a  secretary  of 
state  and  others  acting  under  his  warrant,  are  not  ¥rithin  the  pro- 
tection of  the  statute  in  favour  of  justices  («). 

With  respect  to  the  protection  of  inferior  officers,  it  is  enact- 
edj  that  if  any  action  be  brought  against  any  constable^  head- 


(O  2  Hale,  151,  3.  m.  c.  85.  s.  6. 

Ip)  34  Geo.  n.  c.  44.    See  this  act  (r)  1  Jac.  I.  c.  13.  a.  5.    See  the 

fuDy  commented  upon  11  St  Tr.  319,  deciaons  on  these  statutes  in  Tidd, 

320.   3WUS.388,  9.   Dick.  J.  Peace  33»3a    Selw.  N.  P.  Imprisonment,  II. 

justice  of,  4.  (t)  3  Wils.  388.  to  393.   11  Haiv. 

(9)  31  Jac.  L  c.  13.  s.  5.  42  Geo.  St.  Tr.  31^^  319, 330. 


borou^,  &c.  or  their  deputies,  or  aay  othar  in  their  aid  and  as« 
aiBtance,  or  by  their  command  for  any  thing  touchiog  or  con* 
ceming  their  office,  the  venue  sImU  be  laid  in  the  county  in 
which  the  supposed  mrimg  was  committed,  and  the  defendant 
may  plead  the  general  issue,  and  give  the  special  matter  in  evi* 
dence.  And  if  he  obtain  a  verdict,  or  die  pl^ntiff  be  non- 
suited, or  suffer  a  discontinuance,  the  defendant  shall  have 
double  costs  (t).  And  though  these  mferior  officers  are  not  en- 
titled to  notice  of  action,  nor  can  tender  amends,  or  pay  the 
[*69]  same  into  court,  as  in  the  case  of  a  justice  of  the  *peace,  it  is 
provided  (u),  that  no  action  shall  be  brought  against  any  con- 
stable, head-borough,  or  other  officer,  or  person  acting  by  his 
order  or  in  hb  aid,  for  any  thing  done.m  obeAence  to  any  war* 
rant  under  the  hand  or  seal  of  any  justice,  until  demand  in 
writing  has  been  made  or  left  at  the  usual  place  of  his  abode  by 
the  party  intending  to  bring  the  action,  or  his  attorney,  of  the 
perusal  and  copy  of  such  warrant,  and  the  same  has  been  re- 
fused for  six  days  after  the  malting  pf  such  demand,  and  that, 
in  case  after  such  demand  has  been  ccHnplied  with,  an  action 
should  be  brought  agwnst  such  officer  without  making  the  jus- 
tice a  defendant,  then,  on  producing  the  warrant  at  the  trial, 
the  jury  shall  give  a  verdict  for  die  defendant,  notwithstanding 
any  defect  of  jurisdiction  in  the  justice,  and  if  the  action  be 
brought  jointiy  against  the  justice,  constable,  &c.  then,  on  proof 
of  the  warrant,  the  jury  shall  find  for  "the  constable,  notwith- 
standing the  defect  in  the  process.  And  it  is  provided  (w), 
that  no  action  shall  be  brought-agamst  a  constable,  &o*  or  person 
acting  in  his  aid,  unless  commenced  witlun  six  calendar  mondis 
after  the  act  committed. 

At  common  law,  a  lawful  warrant  ft'om  a  justice  who  had 
jurisdicticm  of  the  cause,  justified  the  officer  who  executed  it, 
altiiough  it  was  irregularly  awarded,  but  the  officer  was  not  ex- 
cused when  the  justice  who  issued  die  warrant  hisul  not  juris- 
diction of  the  cause  {x).  The  statute  24  Geo.  II.  c  44.  s.  6. 
was,  therefore,  passed  to  protect  officers  who  are  not  competent 
to  ascertain  with  certainty  the  jurisdiction  of  die  mag^trate,  and 


<0  21  Jac.  T.  c.  19.  (w)  Id.  8.  8. 

(m)  24  Geo.  II.  c.  44.  s.  6.  8e«  con-         (x)  Com.  Die.  Iiopriioiiinent*  8. 

•tractions  on  this  statute.   Tidd,  31,  8  and  9.    Ha^.  b.  2.  c.  13.  B.  19. 

&c.    Selw.  NL  Pri.  Impntenneiit,  D.  Oidc.  J.  Amst,  V. 
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who  are  liable  to  be  indicted  if  they  neglect  to  obey  the  war* 
rant  (y).  Therefore,  if  an  officer  seize  goods  in  obedience  to 
die  search  warrant  of  a  magistrate,  whether  that  ^wan-ant  be  [^TC] 
legal  or  not,  be  camiot  be  sued  until  a  previous  demand  has 
been  made  of  a  copy  of  it  (z)»  And  a  constable  executing  the 
warrant,  if  sued  in  trespass  without  the  justice,  is  within  the 
protection  of  the  statute,  and  entitled  to  a  verdict  on  proof  of 
the  wairant,  having  first  complied  with  the  plaintifF's  demai^d 
of  a  perusal  and  copy  of  that  instrument  at  any  time  before  the 
action  biought,  though  not  within  m  days  after  such  demand^ 
as  the  act  directs  (a).  •  In  the  construction  of  the  words  ^  any 
diing  done  in  obedience  to  any  warrant;''  it  has  been  held  that 
where  the  justice  cannot  be  liable,  the  officer  is  not  within  the 
protection  of  the  statute.  (^).  And,  therefore,  where  a  warrant 
was  to  take  up  a  disorderly  woman,  and  the  officer  took  up 
a  person  who  was  not  so;  and  where  the  warrant  was  to  take 
up  the  author,  printer,  or  publisher,  but  the  officer  took  up 
a  person  who  was  neither  author,  printer,  nor  publisher  (c); 
tod  where  it  was  to  seize  stolen  sugars,  and  the  officer  took 
tcas(^;  the  officers  respectively  were  not  within  the  protec- 
tkm  of  the  statute.  So,  if  the  officer  execute  it  out  of  the  ju- 
risdiction  of  the  justice,  or  the  constable's  own  precinct,  with- 
out being  expressly  directed  so  to  do  by  the  warrant,  he  is  liable 
to  be  sued  as  a  trespasser  (e).  And  where  the  ^constables,  in 
Older  to  levy  a  poor's  Ate,  under  a  warrant  of  distress,  granted 
by  two  magistrates,  broke  azid  entered  the  house,  and  destroyed 
the  windows,  it  was  held  that  they  might  be  sued  in  ^trespass, 
widiottt  a  previous  demand  of  the  perusal  and  copy  of  the  autho* 
rity,  on  which  their  proceedings  were  founded  (J^.  With  re- 
spect to  the  person  who  may  be  considered  as  acting  by  com- 
mand of  the  constaUe,  and  in  his  aid,  it  has  been  held,  that,  if 
a  person  procures  a  warrant  against  another,  and  ^points  out  the  [*7l] 
latter  to  the  constable,  he  is  entitled  to  the  protection  of  the 
statute,  and  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence  (g). 

™  ■  III        ■  ■■  Ml  I     I  I  I  ■■  ■!  IIM      -■■  ■  1     ■  I         ■» 

is)  3  Burr.  1743.  3  Eap.  Bep.  336.  (c)  3  Burr.  1768. 

(z)  8  Hot.  and  Pul.  158.    3  Esp.  (<n  3  Bos.  and  Pul.  158.    3  M.  and 

l^p.96.    5Ea8t,337.    1  East,  P.  C.  8.361. 

299.  note  a.  («)  1  Hen.  Bla.  15.    5  East,  333. 

(a)  5Kaat,  445.           '  (/)  14  East,  359. 

^  (6)  3 Burr.  1768.   3 IL  andS. 360.  U)  3  Cwapb.  357. 
U8tTr.330. 
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Though  the  statute  24  Geo,  IJ.  enacts,  that  no  action  shall 
be  brought  against  any  constable,  &c.  yet  it  has  been  held,  that 
the  act  extends  only  to  actions  of  trespass  or  tort  (A).  And, 
therefore,  where  an  action  for  money  had  and  received  was 
brought  against  an  oflker,  who  had  levied  money  on  a  convic- 
tion by  ar  justice,  the  conviction  having  been  quashed,  it  was 
holden  tiiat  tiie  demand  of  a  copy  of  the  warrant  was  not  neces- 
sary (f).  If  a  constable  acts  witiiout  warrant,  the  statute  does 
not  apply,  and  the  action  against  him  may  be  brought  after  the 
expiration  of  six  montlKr^.  la.  caslml  to  whi<:h  the  statute  ap- 
plies, if  the  plaintiflPs  attorney  make  out  two  papers,  precisely, 
similar,  purporting  to  be  demands  of  a  copy  of  the  warrant,  pur- 
suant to  the  statute,  and  sign  both  for  his  client,  and  theft  de- 
liver one  to  the  defendant,  the  other  will  be  sufficient  evidence 
at  the  trial  (/). 


CHAPTER  III. 


OF  THE  EXJiMrj^^TIOJ^T'-RECOGJ^IZM^CES^BAIL'-COM./^nT^ 
MEJ^rr—ILlBEAS  CORPUS,  AJ^D  LVCWEJTT^L  PROCEED- 
IJ\rGS. 

[*72]  *H AVING  in  die  preceding  chapter  considered  the  arrest 
of  the  accused  party  before  indictment  found;  we  have  now  to 
consider  the  time  when  the  offence  is  to  be  investigated  by  the 
magistrate — ^the  examinations  before  him*-^e  discharge  of  the 
prisoner,  in  case  his  innocence  is  manifest — ^the  recognizances 
to  prosecute  and  give  evidence — ^the  certifying  of  the  examina- 
tion and  recognizance — ^the  bailing,  or.  commitment  of  the  pri- 
soner, and  the  relief  from  imprisonment  by  habeas  corpus. 
Time  of  We  have  seen  that  it  is  the  duty  of  the  officer  to  bring  the  par^ 
tion™"**^  accused  within  a  reasonable  time  after  the  arrest  before  the  pro- 
per magistrate,  in  order  that  he  may  be  exaitiined,  and,  after  due 
investigation,  discharged,  bailed,  or  committed  {a).  It  then  be- 
comes the  duty  of  the  magistrate  to  take  and  complete  the  exa- 


(A)  Bui.  N.  p.  24.    5  East,  122.    1  (h)  3  Esp.  Rep-  226.    Selw.  N.  P. 

White,  W.  24.    Tidd,  30,  33.    Selw.  ImpriHonment,  H.  N.  15. 
N.  P.  3  edit  822.  n.  w.  (/)  2  Bos.  and  Pul.  39.    Tidd,  34. 

(i)  Id.  ibid.   Bttl.  N.  P.  24.  (a)  Ante,  59.    2  Hale,  120. 
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minadon  of  all  ^concerned,  and  to  discharge  or  commit  the  in-    [^^3] 
dividual  suspected,  as  soon  as  the  nature  of  the  csd^  will  per- 
mit(^),  j>ut  he  is  allowed  a  reasonable  time  for  this  purpose 
before  he  makes  his  £nal  decision. 

It  seems  to  have  been  formerly  supposed^  that  the  law  in- 
tends  three  days  to  be  suflkient,  and  that  a  magbtrate  cannot 
justify  the  detainer  of  a  party  sixteen  or  twenty  days  under  ex- 
amination (c)m  But  there  appears  to  be  no  precise  limitaticm  of 
the  time,  which  must  depend  cm  the  circumstances  of  each  par- 
ticular case;  and  in  the  practice  of  the  best  regulated  police 
offices^  tiiere  are  many  instances  <^  prisoners  being  detained 
much  more  than  twenty  days,  between  their  being  first  brought 
before  a  justice,  and  their  commitment  for  trial,  and  being 
brought  up  for  examination  several  different  days  during  the 
interval  (^. 

If,  when  the  party  is  first  brought  before  the  magistrate,  he 
finds  that  it  is  nesessary  to  inquire  further  into  the  case  before 
he  discharges  or  commits  him,  he  may  from  time  to  time  ver- 
bally remand  him  into  custody,  and  a  written  warrant,  or  au- 
thority, is  unnecessary  («},  but  it  is  usual,  when  the  party  is  de- 
tained for  examination,  or  re-examination  till  another  day,  to 
make  out  a  written  warrant  for  that  purpose  (/),  which  need 
not  state  the  crime  of  which  the  party  is  accused^  for  it  may  not 
always  be  proper  to  let  the  peace  officer  know  the  crime  on  ac- 
count of  which  he  is  detained  (^).  And  even  after  the  magis- 
trate has  determined  on  committing  the  party,  he  may  ver- 
bally authorize  the  constable  to  detain  him,  until  he  can  make 
out  his  mittimus  (A). 

*But  it  is  said  to  be  the  usual  practice,  at  tiie  present  day,  to  [*T4'] 
commit  from  tiiree  days,  to  three  days,  by  a  written  mittimus, 
though  where  the  prisoner  is  remanded  only  for  a  single  day, 
it  may  be  done  by  parole  (r)«  It  has  been  said  that  tiie  magis- 
trate ought  not  to  detain  him  in  prison,  in  his  own  house,  but 
should  send  him  to  the  common  gaol  of  the  county;  for  other- 
wise, when  the  justices  come  to  deliver  the  gaol,  he  is  not  in 


(6)  Fortes.  142,  3.  and  other  cases,  Hale,  120.    Bac.  Ab.  Trespass,  D.  3. 

in  Uie  following  notes.  Dick.  J.  Examination,  III. 

(c)  Cro.  Sliz.  829.    1  Hale,  585, 6.  (/)  See  forms  post  last  toL   / 

2  Hale,  120, 1.    Hawk.  b.  2.  c.  16.  s.  M  Bac.  Ab.  trespass,  D.  3. 

12.    Dick.  J.  Examination,  HL  (A)   7  Eairt,  53^.     3  8mitfa»  513. 

(lO  Dick.  J.  Examination,  m.  2  Hale,  122. 

(0  Moore,  408.    1  Hale,  S85.    2  (i)  Dick.  J.  Esaninatioii,  HI. 
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the  gaol,  and  may  not  be  delivered,  and  so  shall  lie  longer 
than  is  reasonsdile  (i).  But  according  to  other  authorities,  be- 
cause it  m^  be  unreasonable  to  take  the  information  imd  ex- 
aminations presently,  or  possibly  it  may  take  longer  time,  the 
prisoner  may  be  continued  in  the  custody  of  the  officer,  or  may 
'  N'  ^e  detained  in  the  justice's  house,  or  committed  to  somQ  near 
sM^'^pb^e  of  custody  till  the  final  examinations  can  be  com- 
pleted (/); 'It  seems  more  reasonable  that  the  time  for  the  full  in- 
vestigation of  #ie  case  and  final  decision  of  the  magistrate  should 
depend  on  the  circumstances  of  each  case,  than  that  he  should 
fee  restricted  to  any  particidar  time,  as. a  general  rule;  for  either 
die  prisoner  or  the  accuser  may  be  unable  to  bring  forward  his 
evidence  immediately,  and  the  compelling  the  magistrate  to  dis- 
charge or  commit  within  any  limited  time  might  be  prejudicial 
to  the  purposes  of  justice. 

The  examination  of  the  accuser,  of  his  witnesses,  and  of  the 
|)risoner,  are  principally  regulated  by  the  statutes,  1  &  2  P.  & 
M.  c.  13.  s.  4.  and  the  2  &  3  P.  &  M.  c.  10  (m).  By  the  former 
of  these  it  is  enacted,  ^^that  the  justices  or  one  of  tiiem,  being 
^  of  the  quorum  when  any  prisoner  is  brought  before  them,  for 
[*f6]  "  manslaughter,  *or  felony,  before  any  bailment  or  mcinprize^ 
^^  shall  take  the  examination  of  the  prisoner  and  information  of 
^^  tiiem  that  bring  him,  of  the  fact  and  circumstances  thereof, 
^  and  the  same  or  as  much  thereof  as  shall  be  material  to  prove 
^  the  felony,  shall  put  in  writing  before  they  make  the  same 
"  bailment,  which  examination,  together  witii  the  saidbdlment, 
"  the  justices  shall  certify  at  the  next  g;eneral  gaol  delivery  to 
"  be  holden  within  the  limits  of  their  commission.''  This  act, 
it  will  be  obseirvi^d,  relates  only  to  proceedings,  previous  to  the 
admission  of  a  party  suspected  to  bail  ;<  but  tiie  2  &  3  P.  &  M.  c« 
10,  after  reciting  this  defect,  and  that  the  powers  granted  by  tiie 
former  Statutes  were  as  necessary,  or  rather  more,  before  com- 
mitting, than  baling,  the  defendant,  enacts,  ^^  That  from  thence- 
**  forth  the  justice  or  justices  before.whon^  afly  person  shall  be 
"  brought  for  manslaughter  or  felony,  or  for  sBispicion  thereof, 
,^^  before  he  or  tjiey  shall  commit,   or  send  such  prisoner  to 


Uc)  Cro.  Eliz;  830.  Dick.  J.  Commitment,  VII.  post  last 

(0   2  Hale,  120.    IHale,  S%5.^  vol.                                        ,          ^ 

l^re,  408.    S<^^Q|he  ibrm  of  com-  (m)  See  the  object  and  operation 

mitment    for    further   examination.  i>f  the8a>  •tatates,  'commented  apon 

Botn  J,  Gomofitineiit -TbO^^  103.  in  Laiab.'^  oiHe,  2  Leach,  552. 
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^  ward,'  shall  take  the  examination  of  such  prisoner,  and  infor- 
^  matfon  of  those  that  bring  him,  of  the  fiaurt,  and  circumstance 
^  thereof,  and  the  same  or  as  much  thereof  ad  shall  be  material 
^  to  prove  the  felony,  shaD  put  in  writing  within  two  days  after 
*^  die  said  examination,  and  the  same  shall  certify,  in  such  man- 
^  ner  and  form,  and  at  such  time  as  they  should  and  ought  to 
^  do,  if  such  prisoner,  so  committed,  or  sent  to  ward,  had  been 
"  bailed,  or  let  So  mamprize,  upon  such  pain,  as  in  the  said 
^  former  act  is  limited  and  appointed  for  not  taking,  or  not 
^  certifying,  such  examinations,  as  in  the  said  former  act  is  ex- 
«*  pressed." 

By  the  statute  24  Geo.  IL  c.  SS.  s.  1.  (n)  where  a  warrant  is 
backed,  and  the  prisoner  is  taken  in  a  county  in  England,  differ- 
ent from  that  in  which  the  offence  is  ^supposed  to  be  conunit-    [^^6] 
ted,  he  is  to  be  taken  before  a  justice  of  the  coui^  or  place 
where  he  was  apprehended,  and  if  the  offence  was  bailable,  and 
bail  to  the  satisfaction  of  such  justice  be  given,  he  must  take 
the  recognizance  and  deliver  the  same,  together  with  the  exami- 
Tuition  or  confession  of  the  prisoner,  and  all  other  proceedings 
relating  thereto,  to  the  officer  who  apprehended  him,  who  is  to 
deliver  the  same  to  the  clerk. of  assize,  or  clerk  of  the  peace,  of 
the  county,  or  place,  where  the  defendant  is  by  the  recognizance 
to  appear,  and  such  recognizance,  examination,  or  confession,    '^ 
are  declared  to  be  valid*     There  is  a  similar  provision,  where  a 
party  is  apprehended  in  one  county  of  Ireland,  for  a  supposed 
offence,  committed  in  another  {o).  It  should  seem  however,  that, 
independently  of  these  modem  statutes,  the  ihagistrate  of  th# 
cotmty,  where  the  party  is  apprehended^  has  power  to  take  the 
examinations,  though  they  might  not  have  been  so  avsdlable  in 
evidence  {p). 

The  magistrate  having  by  these  statutes  authority  to  examine  Summon- 
the  party  bringing  the  offender^  which  expression  is  construed  ^^cib/ 
to  include  as  well  the  accuser,  as  all  witnesses  in  support  of  the 
charge ;  as  incident  to  this  authority,  has  a  power  to  bring  be- 
fore him  9ll  persons  who  appear  upon  the  oath  of  the  informer, 
or  who  may  occur  to  the  magistrate  himself,  to  be  material  wit- 


(n)  See  Dalt.  J.  c.  111.    2  Hale,  c.  92.  a.  1. 

285.   The  word  *<  ofMT'  appean  to  be  (0)  44  Geo.  III.  c.  92. 

omitted  in  the  fint  secHoii  of  thxtact.  \p)  3  Hale,  285.    balton  J.  c.  111. 
See  a  aimilar  profiaion  in  44  Geo.  m. 
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nesses  for  the  prosecution,  and  for  this  purpose  may  issue  his 
warrant  to  a  constable,  requiring  him  to  cause  the  witness  to 
appear  before  the  magistrate,  and  give  evidence  (^).  And  it 
should  seem  that,  if  the  witness  refuse  to  attend,  he  may  be 
'    brought  by  the  officer  before  die  magistrate,  who  also  has  power 

1*77]  to  bind  him  over  to  *give  evidence,  or  to  commit  him  in  case 
of  his  refusal  (r)«  And  it  should  seem  that,  upon  the  reason- 
able request  of  the  defendant,  the  magistrate  has  a  similar 
power  to  bring  before  him  any  witness  who  may  be  able  to  give 
matei^al  evidence  in  his  behalf  («)•  And  on  the  application  and 
notice  of  two  inhabitants  of  a  parish  a  constable  may  be  com- 
peDed  to  appear  before  a  magistrate  to  enter  into  a  recognizance, 
to  prosecute  a  party  for  keeping  a  disorderly  house  within  the 
district  (t). 

It  is  to  be  observed,  that  the  first  of  these  statutes  («)  on 
which  the  law  of  examination  is  at  present  founded,  directs  the 
proceedings  before  the  party  suspected  can  be  admitted  to  bail, 
and  the  last  (w)  extends  the  same  provisions  to  cases  where  he 
is  comii;^itted  (at).  ,  It  is  necessaiy  for  a  justice,  when  acting 
under  their  authority,  to  attend  with  the  most  scrupulous  ex- 
actness to  their  directions;  for  if  the  statements  of  the  parties 
are  informally  taken,  they  will  not  be  admissible  in  evidence, 
6r,  at  least,  will  receive  no  additional  sanction  from  the  acts 
just  mentioned,  and  which  they  would  otherwise  confer  (y). 
The  accuser  and  his  witnesses  must  be  ready  to  confront  the 
prisoner,  in  whose  presence  the  evidence  must  be  given.  Be- 
fore the  statements  of  the  prosecutor  and  his  witnesses  are  re- 
duced into  writing,  it  is  advisable  for  the  magistrate  to  hear 
their  narrative  in  the  common  way  of  relating  events;  by  which 
means  he  will  be  put  in  full  possession  of  all  the  circumstances 
of  the  case,  and  often  enabled  to  discover,  by  the  manner  of  the 
parties,  whether  they  are  speaking  truth,  or  combining  in  the 

1*78']    assertion  of  falsehood  (z).    The  informant  and  ^his  witnesses 


(q)  Dalt.  J.  c.  164.  3  M.  and  S.  1. 
Bum  J.  Examination.  Williams  J. 
Examination.    See  form  post  last  vol. 

(r)  2  Hale,  282.  3  M.  and  S.  1. 
Hawk.  b.  2.  c.  8.  s.  58.  Bac.  Ab.  Evi- 
dence,  D.  Dalt.  J.  c.  164.  Dick.  J. 
Examination,  If. 

(«)  3  Inst.  79.  1  Ann.  St.  2.  c.  9. 
4Bla.Com.  359. 

(I)  25  Geo.  II.  c.  36.  s.  5.  See  form 
of  notice  post  last  vol. 


I; 


[u)  1  &  2  P.  &  M.  c.  13. 

>)  2  &  3  P.  &  M.  c.  10. 

(x)  2  Leach,  562.  See  observa- 
tion on  these  statutes  in  general.  2 
Leach,  555. 

M  1  Leach,  501, 2.  2  Leach,  561. 
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(z)  Dick.  J.  Examination  as  to  the 
duties  of  the  magistrate  as  taking  the 
examination  in  general,  see  Giab.  Du- 
ties Han.  1  vol^  402. 
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are  then  to  be  sworn,  if  Christians,  on  the  Evangelists,  if  Jews, 
OD  the  Old  Testament,  and  if  of  any  odier  faith,  according  to 
the  ceremonies  which  it  prescribes  (a).    The  usual  form  of  oath 
on  this  occasion  is  ^  You  shall  true  answer  make  to  such  ques- 
tions as  shall  be  demanded  of  you,  so  help  you  God."  An  oath 
in  some  form  or  other  is  absolutely  necessary,  or  the  examina- 
tions of  the  informant  and  witnesses  cannot,  under  any  circum- 
stances, be  received  in  evidence  (6);  and' consequently  the  affir- 
maticHi  of  a  quaker  will  not  suffice  (c).     And  if  a  magistrate 
were  to  commit  without  any  oath  made  before  him,  he  would 
be  liable  to  an  action,  if  die  prisoner  were  acquitted  (d).    Even 
a  peer  cannot  be  admitted  to  give  evidence  upcm  his  honour  (r). 
When  they  are  thus  sworn,  the  justice  inquires  the  name^and 
additions  of  the.  parties  whose  depositions  he  is  about  to  re- 
ceive, and  if  die  prosecutor  acts  in  any  official  capacity,  his 
office,  as  well  as  those  of  the  prisoner.    His  next  duty  is  to  re- 
duce the  examination  of  each  of  the  deponents  into  writing,  in 
a  plain  and  intelligible  manner,  and  as  nearly  as  possible  in  the 
language  in  which  the  first  narration  was  delivered  {/)•    Ac- 
cording to  the  directions  of  the  statutes,  all  die  facts  and  circum- 
stances are  to  be  inserted  which  are  necessary  to  prove  the  fe- 
lony, and  the  corpus  delicti  should  appear  on  the  face  of  the 
depositions;  for,  if  this  be  properly  done,  though  the  commit- 
ment should  be  informal,  the  prisoner  will  not  be  discharged  on  * 
the  ground  of  the  defect  in  the  mittimus  (^).  Though  die  words 
^them  diat  bring  the  prisoner"  includes  not  only  the  prosecu- 
tor, but  those  whom  he  can  *bring  forward  to  sustain  his    [*r9] 
charge  (A);  none  ought  to  be  examined  but  those  who  are  com- 
petent to  give  evidence  (i )•     It  is  absolutely  necessary,  that  the 
testimony  of  die  accuser  and  his  witnesses  should  be  taken  in 
writing,  or  it  will  be  of  no  dkct  (i)«     All  this  must  be  done  in 
die  presence  of  the  party  accused,  in  order  that  he  may  have 
the  advantage  of  cross-examining  the  witnesses,  and  contradict- 
ing their  testimony,  or  the  examinations  cannot  be  received  in 


(a)  See  post  as  to  evidence,  ch.  (e)  Dick.  J.  Examination,  ni. 

lb)  DaH.  J.  c.  164.  s.  3.    1  Hale,  (/)  Leach,  20S,  309.  Dick.  J.  Ex. 

586.   Dick.  J.  Examination.  amination,  I. 

(c)  See  post  ch.  on  evidence,  and  (r)  3  East,  157. 

7  tc  8  W.  3.  c  34.  (A)  1  Hale,  586.    Dalt.  J.  cb.  164. 

(d)  I  Hale,  586.    Dah.  J.  c.  164.  (t)  See  post,  ch.  evidence. 
1  Leach,  202, 309.   2  t.  B.  225, 231.  {k)  1  Leach,  202,  309. 
Comb.  359. 
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evidence  as  if  taken  in  pursuance  of  the  statutes  (/);  though  if 
the  party  were  under  s^prehension  of  iqiproaching  disscdution, 
it  may  be  read  as  a  declaration  made  in  extremis  (m).  Though 
the  statutes  merely  require  the  examinations  to  contain  ^^so 
much  thereof  as  may  prove  the  felony,''  it  is  very  derirable  that; 
the  whole  statement  in  all  its  circumstances  and  bearings  should 
be  thus  secured,  and  not  merely  so  much  as  will  serve  to  shew- 
that  it  comes  within  t}\e  jurisdiction  and  justifies  the  conmiit- 
ment  of  the  magistrate*  This  is  very  important  in  order  that 
the  witnesses  may  be  tied  down  to  their  first  narration,  and  not 
left  open  to  the  influence  of  those  impressions  either  of  pity  or 
of  revenge,  which  may  affect  them  during  the  interval  (n)«  And 
though  the  words  of  the  statute  seem  only  to  include  of  neces- 
sity the  testimony  adduced  in  support  of  the  charge,  the  justice 
ought  to  take  and  certify,  as  well  the  information,  proof,  and 
evidence  which  tend  in  favour  of  the  prisoner,  as  those  which 
are  brought  forward  against  him  (o).  And  though  formerly  his 
witnesses  could  not  be  examined  upon  oath  (/»),  they  are  now 
placed  on  a  footing  with  those  whom  the  prosecutor  adduces  (^)« 

^*80]  The  witnesses,  ^especially  if  they  appear  unwilling,  shoidd  be 
examined  separately;  and  no  one  who  has  already  passed  his 
examination  should  be  permitted,  if  it  be  possible  to  avoid  it,  to 
inform  any  other  who  has  yet  to  undergo  that  process,  to  what 

*  particulars  his  discoveries  have  extended.     By  this  means,  a 

conspiracy  to  overwhelm  a  prisoner  wiD  probably  be  detected, 
and  undue  motives  to  favour  him  from  interest  or  pity  will  be 
prevented  from  obstructing  the  progress  of  justice  (r). 

The  formal  mode  of  taking  down  the  examinations  is  as  fol- 
lows. ^  The  examination  of  A.  B.  of  &c.  taken  on  oath,  &c.'' 
But  if  the  original  informati<m  and  evidence  taken  before  the 
.warrant  was  issued,  contain  a  complete  case;  it  is  the  practice, 
after  reswearing  the  accuser  and  witnesses,  to  read  over  their 
former  depositions  in  their  presence  and  that  of  the  prisoner^ 
and  then  to  state  to  the  latter,  that  he  is  at  liberty  to  ask  the 


(/}  1  Leach,  203,  309,  500,  503.  n.  I>ut]e8  of  Han,  1  vol.  402. 

a.  561.    5  Mod.  163,  4.  (o)  Dalt.  J.  c.  165. 

(m)  1  Leach,  500,  503.  n.  a.  561.  ip)  Dalt.  J.  c.  165. 

5  Ifod.  163,  4. ;  and  see  post,  ch.  as  Ig)  1  Aim.  st.  2.  c.  9-    4  Bla.  Gon. 

to  evidence,  where  this  subject  is  360. 

fuUy  discussed.  ^r)  Dick.  J.  ExaminatioD,  H. 

(n)  Dick.  J.  Exu&ination,  I.    Gisb. 


AND  PAOCKSDINOS  TBBUON.  65 

pofiecuior  and  witnesses  any  questions  respecting  llie  charge 
against  him ;  and,  if  he  declines  so  doing,  the  ezaminatimis  are 
not  again  gone  over,  but  a  fresh  jurat  is  made  to  them;  and  thb 
even  before  a  fresh  magistrate.  The  psq>ers  are  then  to  be  sign- 
ed by  the  parties  deposing,  and  also  by  the  justice  before  whom 
they  are  ts^en;  but  these  formalities^  are  not  absolutely  requi- 
site (s)m  The  depositions  at  the  police  office,  Bow  Street,  are 
generally  taken  in  a  book,  and,  when  completed,  a  fair  copy  is 
made  while  the  pardes  wait,  and  then  all  of  them,  as  weU  as  die 
ma^strate,  again  authenticate  them  by  their  signature. 

Before  the  statutes  of  Philip  and  Mary,  depositions  thus 
taken  before  justices  of  the  peace,  in  the  county  where  a  felony 
was  committed,  were  not  admissiUe  in  evidence  even  when 
death  or  some  absolute  necessity  prevented  the  witness  from     * 
attending  (/}.    And,  even  now,  they  cannot  be  received  on  the 
trial,  without  first  ^proving  on  oath  to  the  satisfMrtion  of  the    [*81] 
court,  that  the  deponent  is  dead  (w),  or  not  aUe  to  travel  (x),  or 
that  he  is  kept  away  by  die  means  and  contrivance  of  the  pri» 
aoner  (y).    It  must  aho  be  shown  that  the  documents  produced 
in  evidence  were  the  same,  without  alteradon,  as  those  which 
were  sworn  before  the  magistrate  (z).   It  is  also  to  be  observed, 
diat  these  statutes  relate  only  to  manslaug^ers  and  felonies; 
and,  therefore,  the  depoutions  cannot,  in  any  case,  be  given  in 
evidence  on  an  indictment  for  a  misdemeanour ;  as  in  an  infor- 
mation for  publishing  a  libel,  or  in  an  appeal,  which,  though  the 
object  of  it  is  capital,  is,  in  form,  a  civil  proceeding  (a).    And  a 
conviction  for  treas<»i,  or  petit  treason,  cannot  be  grounded  on 
tiiieir  production  {b);  but  they  may  be  received  on  an  indictment 
for  the  latter  offence,  as  a  groimd  for  a  convicticm  of  murder  (c), 
which,  as  we  shall  see  hereafter,  may  be  obtsuned  on  a  prosecu- 
tion for  the  more  aggravated  offence  (^. 

As  informations,  when  regularly  taken,  ai^  evidence  agsunst 
a  prisoner,  if  th6  informant  dies  before  trial ;  so,  on  the  odier 


(«)  1  Leach,  45&  2  LeuJi,  854.  2.  c.  46.  s.  15. 

(0  3  T.  R.  no,  722.    5  Mod.  164.  (x)  lLel.55.  1  Hale,a05.  2Ilale,52. 

1  Sfllk.  281.    Comb.  359.  (a)  5  Mod.  163.  1  Salk.  281.  Comb. 

(«)  1  LeMh,  12.     2  LeKh,  854.  358.    1  Ld.  Raym.  729.    3  T.  B.  710, 

KeL  55.    1  Lev.  180.    1  Salk.  281.  722. 

lHale»305,586.  2Hale.  52, 120,  284.  (b)  Fort.  337.    Hawk.  b.  2.  c.  46. 

Dak.  J.  c.  111.  Bui.  N.  P.  242.  a.  16.    Aa  to  treason,  see  2  Hale,  285. 
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(x)  Kel.  55.    1  Hale,  305,  586.    2     PhiL  £▼.  163. 
Hale,  52,  284.  (c)  1  Lead 

(5)  KeL  55.    Post  337.  Hswk.b.         (d)  Id.  ibid,  post  ch. 


284.  (c)  1  Leach,  457.    Pott  106. 

L  55.    Post  337.  Hswk.  b.         (d)  U 
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hand,  where  the  infomiant  himself  gives  evidence,  the  informa* 
tions  may  be  used  on  the  part  of  the  prisoner  to  contradict  his 
testimony.  One  of  the  objects  of  the  legislature  in  passing  the 
statutes,  was  to  enable  the  judge  and  jury,  before  whom  the  pri- 
soner is  tried,  to  see  whether  the  witnesses  at  the  trial  are  con- 
sistent with  the  account  given  by  them  before  the  committing 
r*82l  magistrate  (e).  Thus  it  was  admitted  in  Lord  *StafFord's  case  (/), 
that  the  depositions  of  a  witness  taken  before  a  justice  of  peace, 
might  be  read,  at  the  desire  of  the  prisoner,  in  order  to  take 
off  the  credit  of  the  witness,  by  showing  a  variance  between 
the  depositions  and  the  evidence  given  in  court,  v'lvk  voce. 

The  before-mentioned  statutes  of  Philip  and  Mary  direct 
that  the  justices  shall  put  the  examinations  in  writing  within 
two  days  after  the  same  are  taken,  and  shall  certify  the  same  at 
the. next  general  gaol  delivery  within  the  limits  of  their  commis->> 
sion.  It  often  happened,  before  the  statute  24  Geo.  II.  c.  55, 
that  a  party  accused  was  taken  and  examined  by  a  magistrate, 
in  a  county  where  the  offence  was  not  committed.  In  such  a 
case  the  examinations  and  informations  were  transmitted  into 
the  county  where  the  prisoner  was  indicted,  and  might  there  be 
read,  in  evidence  against  him,  though  the  magistrate  had  not  ori- 
ginal cognizance  of  the  offence  (^),  and  this  proceeding  is  now 
established  by  the  last-mei>tioned  provision  (/i). 

Though  the  examination  of  the  witness  duly  taken  in  writing, 
in  the  presence  of  the  prisoner,  may  be  received  in  evidence  on 
his  trial,  yet  it  cannot  be  offered  before  the  grand  jury  on  pre- 
ferring the  bill,  though  there  be  strong  grounds  of  suspicion, 
that  the  witness  has  been  since  tampered  with  on  behsQf  of  the 
prisoner  (i). 

Before  we  dismiss  the  subject  of  the  examination  of  wit- 
nesses, it  may  be  proper  to  consider  the  conduct  of  the  magis- 
trate in  obtaining  the  evidence  of  accomplices  (i).  An  accom- 
plice, who  has  been  admitted  by  the  magistrate  to  give  evi- 
dence of  his  knowledge  of  the  ti*ansactions,  is  not  thereby  ne- 
cessarily exempted  from  prosecution ;  and  it  depends  upon  his 
making  a  full  disclosure  of  the  joint  guilt  of  himself  and  his 


(e)  2  Leach,  558.  Geo.  lU,  c.  92. 


,,  ^  3  Harg.  St.  Tr.  131.  Hawk.  b.  (i)  Leach,  514. 

2.  c.  46. 8.  22.  Ik)  As  to  this  evidence  in  general, 

U)  Dalt.  J.  c.  111.    2  Hale,  285.  see  Phillips  on  Evidence,  20  to  24. 

(h)  24  Geo.  11.  c.  55.  s.  1.  and  44  And  see  post  ch.  on  Evidence. 
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companions,  whether  the  King's  "l^Bench  will  admit  lum  to  bail  [*8d] 
tiiat  he  may  apply  for  a  pardon  (/)•  The  engagement  of  a  ma- 
gistrate to  an  accomplice,  that  if  he  will  give  his  evidence,  he 
will  experience  favour,  is  merely  in  the  nature  of  a  recom- 
mendation to  mercy,  for  no  authority  is  given  to  a  justice  of  the 
peace  to  pardon  an  offender,  and  to  tell  him  that  he  shall  be  a 
witness  against  others.  He  is  not  therefore  assured  of  his  par- 
don, but  gives  his  evidence  in  vincuiiSj  in  custody :  and  it 
depends  on  his  behaviour,  whether  he  shall  or  shall  not  be  ad-» 
mitted  to  mercy.  A  justice  has  no  authority  to  select  whom  he 
pleases  to  pardon  or  prosecute,  and  a  prosecutor  himself  has 
even  less  power,  or  rather  pretence,  to  select  than  a  justice  of 
the  peace.  It  is  merely  an  equitable  claim  to  the  mercy  of  the 
crown,  from  the  magistrate's  express  or  implied  promise  of  an 
indemnity  upon  certain  conditions  of  a  most  candid  disclo- 
sure (m).  The  practice  of  the  London  police  offices  is  in  con- 
formity to  these  principles ;  for  it  is  not  their  custom  to  release 
an  accomplice,  who  proposes  to  give  evidence  as  a  witness 
against  his  associates,  but  to  commit  him  for  the  felony ;  in 
which  case,  upon  his  fully  disclosing  the  facts  upon  the  trial,  he 
win  probably  receive  his  pardon.  In  order,  however,  to  avoid  » 
collusion,  in  the  testimony  between  the  parties  suspected,  the 
accomplice  is  usually  committed  to  the  house  of  correction, -and 
the  others  to  the  county  prison. 

The  party  has  no  right,  either  in  cases  of  treason  or  felotiy, 
to  a  copy  of  the  depositions  of  witnesses  who  are  to  appear 
against  him,  though  he  may  compel  the  production  of  them  at 
the  trial  (ra). 

With  respect  to  the  examination  of  the  prisoner  himself,  it  Examina- 
has  been  observed,  that  the  statutes  of  Ph.  and  M.  were  the^**"^*^?"" 
first  warrant  given  for  the  examination  of  a  felon  *by  the  Eng-    [*84] 
lish  lav/  («?)•     For,  at  the  common  law,  the  maxim.  Nemo  tene- 
batur  prodere  se  ipsum,  prevailed  in  its  full  strictness,  and  the 
guilt  of  an  offender  was  not  to  be  wrung  out  of  himself,  but  i:a- 
ther  to  be   discovered  by  other  means  and  other  men;   and 
though  the  statutes  just  noticed  authorize  an  examination,  they 


(/)  1  Leach,  115.    Cowp.331.  S.  C.  («)  4  T.  R.  691.    PhilUpa  on  EtI- 

1  Leach,  155.    4  Bla.  Com.  331.  Ed.  dence,  204. 

by  Christian,  n.  6.  Dick.  Seas.  438, 9.  (o)   4  Bla.  Com.  296.    Bac.  Abr. 

(m)  Id.  ibid.    Dick.  Seas.  428,  9.  Evidence,  L.  Kel.  19.  2  Leach,  558. 
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are  not  ccHnpulaory  on  the  prisoner  to  accuse  himself  (^)>  At 
commcm  taw,  his  voluntaiy  confession  was  always  available  in 
-  evidence  agunst  him  (^ ),  and  this  even  in  the  case  of  treasoD,  if 
made  before  a  magistrate  or  person  having  competent  authority 
to  take  it,  and  proved  by  two  witnesses  (r).  But  there  is  no 
mode  of  extorting  such  confession  or  other  statement  &om  die 
prisoner.  And,  indeed,  the  examinati<m  has  been  considered 
rather  as  a  privilege  in  favour  of  the  party  accused,  afforded  by 
law  for  the  benefit  of  an  ionocent  man,  who,  perhaps,  may  on 
examination  clear  himself  from  suspicion,  and  then  he  will  im> 
mediately  regain  his  freedom,  than  as  any  additional  peril ;  and 
it  is  said,  that  in  case  of  felony,  the  justice  of  peace  is  bound  to 
take  his  examination  {s).  On  the  examination  of  the  defendant, 
there  are  three  modes  of  conduct  which  he  may  adopt ;  to  dis- 
close his  defence,  to  rem^n  silent,  or  to  confess  himself  guilty. 
If  he  has,  in  his  own  opinion,  so  decisive  an  answer  to  die 
charge,  asamouDtstoaphysical'certainty  that  he  has  been  wisely 
accused,  he  prefers  adopting  the  first  course,  and  advancing  it 
in  this  stage  of  the  prosecution,  to  being  ccmfined  in  prison  until 
the  assizes,  or  even  calling  on  his  friends  to  bail  him,  if  the  of- 
fence alleged  is  one  in  which  that  securi^  could  be  taken.  But 
if  his  defence  amounts  to  more  than  a  moral  certainty,  and  it  is 
dubious  whether  it  would  make  such  an  impression  as  to  secure 
his  immediate  discharge,  it  may  be  prudent  to  reserve  it  to  the 
[■•85]  time  *of  trial,  and  decline  answering  any  questions,  which,  wc 
have  seen,  the  magistrate  has  do  power  to  enforce  (().  If  his 
guilt  be  manifest,  and  there  is  small  chance  of  acquittal,  be 
sometimes  prefers  making  a  frank  ctmfession,  which  is  the  only 
circumstance  it  will  now  be  material  to  consider. 

In  practice,  when  the  party  is  brought  before  the  magistrate, 
he  is  generally  caudoncd  that  he  is  not  bound  to  accuse  him- 
self, and  that  any  admission  may  be  produced  against  him  at  his 
trial  (u).  At  all  events,  no  improper  influence,  either  by  threat, 
promise,  or  misrepresentation,  ought  to  be  emi4oyed ;  for  how- 
t\er  slight  the  inducement  may  have  been,  a  ctmfession  so  ob- 
tained cannot  be  received  in  evidence,  on  account  of  the  uncer- 
tainly and  doubt  whether  it  was  not  made  rather  from  a  modvc 


(()  FotM.  143. 
_  (i)  Dick.  J.  Enminatioii.  m. 

B.  [li)  Id.  ibid. 

(r]r<ML3«,4.    4BkC<Hi.35r. 
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of  fear  or  interest  than  from  a  sense  of  guilt  (w).  A  confession 
so  obtSdned  is  not  rejected  from  a  regard  to  public  fiaith,  but, 
because,  when  forced  from  the  mind  by  the  flattery  of  hope,  or 
by  the  torture  of  fear,  it  comes  in  so  questionable  a  shape,  that 
no  credit  should  be  given  to  it  by  a  jury  (x).  The  justice  should 
also  be  upon  his  guard  against  confessions  uttered  by  eollusion. 
A  remarkable  instance  of  this  kind  deserves  to  be  mentioned  as 
singularly  illustratiye  of  this  caution.  Two  brothers  committed 
a  robbery  in  a  dark  night  to  a  large  amount,  and  fled*  The 
younger  brother,  who  was  at  home,  and  innocent,  in  order  to 
fiivour  their  escape,  contrived  to  draw  suspicion  on  himself, 
and  when  examined,  dropped  hints  amounting  to  a  constructive 
admission  of  his  guih,  which  he  refused  to  subscribe.  On  this 
he  Was  committed  to  prison,  and  the  pursuit  of  his  brothers  was 
discontinued.  On  Ae  trial  1%  proved  an  alibi  en  the  clearest 
evidence,  and  obtained  an  easy  acquittal.  In  the  mean  *time,  [*86] 
the  actual  felons  had  safely  arrived  in  America  with  their  jdun- 
der  (^).  If,  however,  by  means  of  a  confession  so  unduly  ob- 
tained, other  facts  are  brought  to  light,  they  may  be  proved, 
though  the  confession  itself  .is  inadmissible  (z).  The  magistrate 
is  to  put  all  proper  questions  to  the  prisoner,  taking  down  his 
statement  in  writing  as  he  proceeds,  and,  after  closing  his  exa- 
minarion,  should  read  over  the  whole,  and  ask  him  if  it  be  true, 
and  if  it  contain  any  admission,  should  then  require  him  to  sign 
it,  and  should  sign  it  himself  (a);  And  an  examination  thus 
taken  may  be'  given  in  evidence  against  the  prisoner  on  his 
trial  (^),  though  not  against  any  other  persons  whom  he  may 
have  incidentally  accused  (c). 

The  examination  of  the  prisoner  ought  not  tq  be  upon  oath  (if) ; 
and  when  thus  taken,  it  has  been  rejected  {e).  On  first  view  it 
might  appear  unreasonable  to  refuse  in  evidence  a  conjfession, 
made  under  this  sanction,  requiring  stricter  adherence  to  truth, 
and  which  would  otherwise  have  been  evidently  admissible  (^f) ; 


(«)  1  Lcsch,263»  391, 386.  3  Bile, 
284.  4  Bla.  Com.  357.  FtuLEv.  50^ 
1»  3.  Hawk.  b.  3.  c.  46.  8. 36. 

(x)  2  Leach,  363,  4.  Dick.  Seat. 
911,313. 

(jf)  IKck.  J.  Ezaminailioii,  m. 

(x)  Hawk.  b.  3.  c.  46.  s.  38.  3 
Leach,  364^  and  id  365,  note  a.  3 
Eaat^  P.  C.  658.  PhiLET.5L  IHek. 
313. 

(a)  Ddt  J.  c.  164. 
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Hale,  586. 
Hawk.  b.  3.  c.  46.  a.  31  to  34 
Hale,  585.    3  Hale,  53,  130, 
384.    Bac.  Abr.  Evidence,  L.    Bum 
J.  Examination.    Dick.  J.  Examina- 
tion, ni. 

(e)  Bill.  N.  P.  343.    Hawk.  b.  3.  c. 
46.   a.  Jr.    Dick.  J.    Examination, 

ra. 

(/)    3  Lcacby  555.    4Eap.l73. 
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but  it  must  be  remembered,  that  every  admission  of  the  pri- 
soner must,  in  order  to  render  it  available,  be  purely  volufltary  ; 
and  that  the  dread  of  perjury,  with  the  apprehension  of  addi- 
tional penalties  in  case  he  deviates  from  the  truth,  may  create 
an  influence  over  his  mind,  which  the  law  is  particularly  scni- 
puloiis  in  avoidin{[l.]  The  prisoner  ought,  therefore,  never 
to  be  required  to  swear.  But  the  statutes  are  imperative  on 
the  magistrate,  to  take  the  examination  in  writing  (f).  What 
the  party  accused  says  in  other  places,  may  undoubtedly  be  re- 
[*Bf]  ceived  upon  viva  *voce  testimony;  but  as  the  law  requires  that 
his  examination  shall  be  reduced  into  writing,  and  returned  to 
the  court ;  the  particulars  of  such  examination  cannot  be  given 
in  evidence  vivft  voce,  unless  it  be  clearly  proved  that  in  fact 
such  examination  never  was  reduced  into  writing ;  for  it  would 
be  permitting  vhe  negligence  of  the  magistrate  to  operate  to  the 
prejudice  of  the  prisoner ;  as  a  witness  by  selecting  only  pait 
of  what  had  been  said,  might,  by  using  different  words,  give  a 
different  colour  to  the  original  statements  (A).  It  should  seem, 
however,  that  if  it  be  pro^'ed  that  the  examination  was  not  taten 
in  writing,  parol  evidence  of  the  prisoner's  declaration  is  ad- 
missible ;  for  otherwise  this  absurd  consequence  would  follow, 
that  whatever  a  prisoner  saj-s,  when  not  before  a  magistrate, 
would  be  admissible,  though  depending  on  memory  j  but  the 
moment  a  prisoner  was  introduced  into  the  presence  of  a  jus- 
tice, nothing  that  he  might  disclose  would  be  admissible,  though 
taken  lyider  circumstances  of  the  greatest  caution  and  solem- 
.  nity  (i).  Therefore,  minutes  taken  by  a  solicitor  for  the  prose- 
cution^  on  the  examination  of  a  prisoner,  at  the  direction  of 
such  magistrate,  may  be  read  in  evidence  on  (he  trial,  though 
not  signed  cither  by  the  prisoner  or  the  magistrate  (i).  And 
the  signature  of  the  prisoner,  though  it  is  advisable  to  obtain  it, 
is  not  essentially  requisite  (/}.  It  is  competent,  however,  for  the 
prisoner  to  retract  before  the  magistrate  his  admission  of  guilt, 

[y)  lLe«h,310.  (!•)  2  Leatb,  63r.    Id.5S2.     Dick. 

Ih)  3  Leuh,  310.  note  >.  J.  Euiniiuition,  III. 

(O  M'  ibid.    2  Leach,  639,  552.  (I)  2  Leach,  553.    Id.  637. 


11]  VlBMOBT. — The  confesaion  of  a  peraoa  on  trial  for  a  crime,  must  tic 
nibmitted  to  >  Jui? ;  if  extorted  by  penonal  suffering,  it  ou^t  not  to  weigh 
inlhe  leaat;  if  produced  by  fear  or  flattery,  tlie  jury  must  determine,  whe- 
ther it  la  tfue  or  not ;  but,  if  unsupported  by  corrobontlDg'  drcumstancea,  it 
cannot  opente  to  convict.    2  Tuleri  Bep.  377'. 
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so  as  to  prevent  his  examination  from  being  read  in  evidence 
against  him,  under  the  statute  2  &  3  P.  &  M.  c.  10.  (m) ;  but 
still  the  previous  admission  may  be  given  in  evidence,  inde- 
pendently of  the  statute,  as  a  confession  of  the  offence  (n). 

If  there  be  more  than  one  person  accused,  it  is  of  evident 
^importance  that  all  of  them  should  be  examined  apart ;  in  or-  [#88] 
der  that  an  opportunity  may  be  aiforded  of  detecting  any'  varia- 
tions in  their  story.  In  order  also  to  prevent  any  communica- 
tion between  them  previous  to  the  trial,  it  will  be  prudent  to 
give  special  directions,  to  the  keepers  to  confine  them  in  different 
parts  of  the  prison  (o).  If  the  party  accused  decline  making 
any  defence,  the  magistrate  may  proceed  to  commit  him.  Dur- 
ing the  whole  of  the  proceedings,  it  will  be  prudent  for  the  jus- 
tice to  have  his  clerk  or  other  inteUigent  person  always  present, 
in  order  that  no  difficulty  may  arise  in  proving  the  identity  of 
the  deposition,  in  case  of  a  refusal  to  subscribe  it  by  a  wit- 
ness (^).  • 

If,  pending  the  examination,  the  prisoner  or  any  other  person 
insults  the  magistrate,  he  may  be  committed  for  the  obstruction 
of  justice,  as  this  is  an  indictable  offence;  and  without  this 
power,  no  court  could  exist  (q).  Such  c6mmitment,  however, 
cannot  be  to  detain  the  party,  until  he  retract  or  make  personal 
submission  for  the  offence  ^),  but  must  be  till  he  be  discharged 
according  to  due  course  of  law. 

The  examinations  thus  taken,  should  be  attached  to  the  vi- 
fomvition  in  the  order  in  which  they  were  taken,  and  remain  in 
the  hands  of  the  magistrate  until  they  can  be  transmitted,  in  the 
regular  course,  to  the  proper  officer  (#).  During  this  interval,  it  is 
his  duty  to  keep  them  securely,  and  not  to  suffer  them  to  be  pe- 
rused by  any  one  not  properly  authorized  to  inspect  them  (t).  The 
party  accused  himself  has  not,  in  cases  of  treason  or  felony,  a 
right  to  demand  a  copy  of  the  depositions,  though  in  the  far- 
mer, he  must  be  put  in  possession  of  a  list  containing  the  names 
of  the  witnesses  («).  He  may,  however,  compel  their  produc- 
tion on  the  trial  by  serving  *the  magistrate  with  a  subpoena  to    [#89} 


!m)  3  Letch,  553.  n.  ft.  last  voL 
a)  2  Leach,  553.  (r)  14  East,  142. 

(o)  Dick.  J.  ExftminfttioD,  m.  («)  Dick.  J.  iSKaminatlon,  III; 

(p)  Id.  ibid.  (0  Id.  ibid. 

(£)  1  Stn.  421.   14  East,  85.    6  T...        (u)  4  T.  R.  691.    Phil.  Ev.  204. 
KsSo.    See  form  of  mittimus.   Post 
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produce  them.  But  even  after  an  acquittal  for  felony,  it  is  not 
usual  for  the  magistrate  to  allow  the  defendant  a  copy  of  the 
proceedings  before  him,  in  order  to  enable  him  to  support  an  ac- 
tion for  a  malicious  prosecution.  But  when  the  prosecutor  or 
his  solicitor  are  respectable,  it  is  usual  for*  the  magistrate  to 
allow  them  copies  of  the  depositions,  in  order  to  prepare  the 
briefs  and  arrange  the  evidence. 
Of  dis-  If,  upon  the  examination  of  the  whole  matter,  it  manifestly 

Jjlj^^j^  appears  that  either  no  such  crime  was  committed  by  any  per- 
son, or  that  the  suspicion  entertained  of  the  prisoner  was  wholly 
groundless,  it  is  lawful  for  the  magistrate  totally  to  discharge 
him,  without  even  requiring  bail  (tv).  But  if  there  be  an  ex- 
press charge  of  felony,  on  oath,  against  the  prisoner,  though  his 
guilt  appear  doubtful,  the  justice  cannot  wholly  discharge  lum, 
but  must  bail  or  commit  him ;  and  it  is  said,  that  if  a  person  be 
killed  by  another,  though  it  be  per  infortunium  or  even  se  de^ 
fendendo^  which  is  not  properly  felony,  yet  the  justice  ought  not 
to  discharge  him,  for  he  must  undergo  his  trial ;  and,  therefore, 
must  be  sent  to  prison,  or  admitted  to  bail  (x).  And,  in  mo- 
dem practice,  though  exculpatory  evidence  is  received  at  the 
instance  of  the  prisoner,  and  certified  with  the  other  deposi- 
tions, unless  it  appear  in  the  clearest  manner,  that  the  charge  is 
malicious  as  well  as  groundless,  it  is  not  usual  for  the  magis- 
trate to  discharge  him,' even  when  he  believes  him  to  be  alto- 
gether innocent. 

When  the  magistrate  has  concluded  the  examinations,  and 
there  appears  to  be  probable  groimd  to  suppose  that  the  prisoner 
prosecute,  is  guilty,  he  should  take  the  recognizance  of  the  prosecutor  to 
appear  and  prefer  a  bill  of  indictment,  and  give  evidence  at  the 
next  sessions  of  the  peace  *or  gaol  delivery,  as  the  case  may 
require ;  and  in  case  of  his  refusal,  may  commit  him  to  gaol  (y). 
A  recognizance  is  an  obligation  of  record,  entered  into  before 
a  magistrate  duly  authorized  for  that  purpose,  with  condition  to 
appear  at  the  sessions  or  assizes  (z).    The  party  need  not  sign 


of  the  re- 
cogni- 
zances to 


[*90] 


(w)  4  BU.  C.  396.  Hawk.  b.  2.  c. 
15.8.1.    2  Hale,  121.    1  Hale,  583. 

(x)  2  Hale,  121.  Hawk.  b.  1.  c.  29. 
Id.  b.  2.  c.  15.  Dalt  J.  c.  164.  s.  \.  aed 
vid.  Dick.  J.  Commitment,  U.  note 
a,  and  Ezaminationi^  VEL  and  Homi- 
cide, UT. 

(y)  1  Hale,  586.  2  Hale,, 52, 121. 
3  M.  &  8.  1.    See  fonn  of  recogni- 


zance. Biun  J.  Examination  and  Re- 
cognizance. WiOiami  J.  Becogfni- 
zance,  poet,  if  more  than  one  are  to 
be  bound,  the  recQgniancea  ahoold 
not  be  taken  aeparately.  Giab.  Put. 
Man.  1.  V.  416. 
(zj  Dick.  J.  Recognizance.  Toone, 

wCKl. 


ANB  PROCBSDINGS  THBREON.  ^8 

(this  recognizance,  but  the  record  thereof  is  afterwards  made  out 
on  parchment,  and  subscribed  by  the  justice  before  whom  it  is 
taken  (a)«  But  it  is  a  matter  of  record  as  soon  as  taken  and 
acknowledged,  although  not  made  up  by  the  justice,  and  only 
entered  in  his  book  (^)«  Where  the  offence  is  supposed  to  have 
been  committed  within  the  county -of  a  city  or  town  corporate, 
the  prosecutor  has  the  option  of  prosecuting  within  that  jiuis- 
dicdon,  pr  at  the  sessions  of  oyer  and  terminer  for  the  county 
at  large ;  but  if  he  prefers  the  latter,  then  he  must  enter  into  a  ' 
recognizance  in  ^40  to  pay  the  extra  cbsts  thereby  occasioned, 
if  the  court  should  think  proper  (c). 

In  case  of  prosecutions  for  grand  and  petty  larceny,  the  ex- 
penses of  the  prosecutor,  and,  if  poor,  a  remuneration  for  his 
loss  of  time,  are  provided  for  by  the  18  Geo.  III.  c.  19.  s«  7.  {d) ; 
the  provisions  of  which  act  will  heres^r  be  niore  fully  con- 
sidered (e). 

When  it  appears  from  the  examinations  that  a  person  brought  Of  the  re- 
before  the  magistrate  as  a  witness,  may  probably. be  able  to zanteto 
fp[ve  material  evidence  against  the  prisoner,  he  has  in  the  cases  ^^  ^^' 
of  manslaughter  and  felony,  by  the  express  provisions  of  the 
statutes  1  &  2  Ph.  &  M.  c.  13.  s.  5.  and  2  &  3  Ph.  &  M»  c  10. 
s.  2«  authority  to  bind  such  ^witness  "by  recognizance  or  obli-    [*dl] 
gation  to  appear  at  the  next  general  gaol  delivery,  to  give  evi- 
dence against  the  party  indicted;   and  infants  and  married 
women,   who  cannot  legally  bind  themselves,  must  procure 
othefs  to  be  bound  for  them  (/)*    And  if  the  witness  refuse  to 
give  such  recognizance,  the  magistrate  has  power  to  commit 
him,  this  being  virtually  included  in  his  commission,  and  by 
necessary  consequence  upon  the  above-mentioned  statutes  (^). 
This  doctrine  waus  confirmed  in  a  late  case,  where  a  married 
woman  refused  to  enter  into  a  recognizance  for  her  iq)pearance 
at  sessions,  to  give  evidence  against  a  felon,  and  the  magistrate 


(a)  Dak.  J.  c.  176.  Dick.  Sess.  B7.  Bum  J.  Examination.  Id.  Recogni^ 
IMck.  J.  Recog^nizance.  zance.      Williama  J.   Recognizance. 

(b)  Dalt.  J.  c.  168.  Burn  J.  Re-  (^)  3  M.  &  S.  1.  1  Hale,  586.  2 
eosnizanee.  Hale,  121,  282.    Hawk.  b.  2.  c.  8.  s. 

(c)  38  Geo.  m.  c.  52.  a.  12.  4  J®.  Bac.  Ab.  Evidence,  D.  Dick.  J. 
East,  208.  See  fonns  of  recognizance,  Recognizance.  Dalt.  J.  c.  164»  168. 
poet.         ^  Dick.  Smb.  89, 91.   See  Coroners,  si- 

d)  Cro.  C.  C.  12.  milar  jurisdiction  and  forms  of  war- 

e)  Post  rants,  aux    Imp.  OB[  Gwmem,  110;, 
(/)  See  form   of  r^cugnizioice.  111. 
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committed  her,  and  the  court  of  King's  Bench  held  that  the 
commitment  was  legal  (A),    The  expense  and  loss  incurred  by 
the  witnesses,  if  poor,  in  afterwards  attending  to  give  evidence^ 
is  to  be  repaid  them,  according  to  the  regulations  contained  in 
the  statutes  27  Geo.  II.  c.  3.  s.  3.  and  18  Geo.  III.  c.  19.  s* 
8.  (i)  which  will  be  fully  considered  hereafter. 
Of  certify-     The'  statutes  of  Philip  and  Mary  before-mentioned,  enact: 
eumina-    that  the  justices  who  bail  or  commit  for  manslaughter  or  felony, 
tioo,  &«.    gj^jjj  certify  the  examination  and  recognizances  at  the  next  gene- 
ral gaol  delivery,  to  be  holden  within  the  limits  of  their  com-^ 
mission.     But  notwithstanding  the  lattet  words,  ^^  at  the  next 
gaol  delivery,"  yet  for  petty  larcenies  and  small  felonies,  the 
party  accused  maybe  tried  at  the  quarter  sessions,  and  the  ex- 
aminations and  recognizances  may  be  certified  there  (^k).    And 
the  examination  and  recognizances  taken  by  justices  in  one 
[#92]    county  upon  a  backed  warrant  *may  be  by  them  certified  into 
another  county,  and  there  read  and  given  in  evidence  against 
the  prisoner  (/).     Formerly  the  justice  used  personally  to  at- 
tend with  the  informations,  in  order  to  certify  th^m,  but  now 
they  are  handed  over  by  the  clerk  of  the  justices  to  the  clerk  of 
the  peace  or  assizes, 
or  es-  If  by  the  non-appearance  of  the  prosecutor  or  witness  at  the 

the*  rea>ff.  ^^j  ^^s  recognizance  be  broken,  it  becomes  forfeited,  and  ab- 
nizances,  solute,  and  being  estreated,  (that  is,  taken  out  from  among  the 
other  records)  and  sent  up  to  the  Exchequer,  the  party  be- 
comes an  absolute  debtor  to  the  crown  for  the  sum  or  penalty 
mentioned  in  the  recognizance  (m).  As,  however,  the  non- 
performance of  the  condition  of  the  recognizance  is  frequently 
owing  to  mere  inattention  and  ignorance,  the  4  Geo.  III.  c.  10. 
empowers  the  barons  of  the  Exchequer  to  discharge  any  per- 
son, on  petition,  whom  they  shall  think  a  fit  subject,  for 
favour  (w).  The  statute  38  Geo.  III.  c.  52.  provides  for  the 
forfeiture  and  estreating  of  recognizances,  where  the  prosecutor 
does  not  proceed  in  pursuance  of  his  notice,  to  try  in  the 


(A)  3  M.  &  8.  1.  (m)  Bum  J.  Recognizance.    Cro. 

(0  Cro.  C.  C.  18.  Post  ch.  pn  Evi-  C.  C.  23.    Boc.  Ab.  BaU  in  Criminal 

dence.  Cases,  L. 

{k)  Dalt.  J.  c,  lj54.    Bum  J.  £xa-  (n)  See  post  as  to  estreating  Re- 

mination.  cognizances  of  Bail«  and  Cro.  C.  C. 

(0  Dalt.  J.-c.  164.    2  Hale,  285.  23  to  27.                                   ^. 
24  Geo.  U.  c.  55.    44  Geo.  UI.  c.  92. 
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cotm^  at  large,  for  an  offence  committed  in  any  city  or  town 
corporate.  *  v 

The  magistrate  having  heard  the  examinations,  and  ascer-Ofbailing^. 
tained  that  the  party  accused  is  Qot  entitled  to  be  completely 
discharged,  is  next  to  determine  whether  he  shall  bail  or  com- 
mit him* 

Bail  is,  a  delivery  or  bailment  of  a  person  to  his  sureties, 
upon  their  giving,  together  with  himself,  sufficient  secxirity  for 
his  appearance,  he  being  supposed  to  continue  in  their  friendly 
custody,  instead  of  going  to  prison  (o).  As  more  immecUately 
connected  with  our  present  ^4nquiries,  we  will  first  consider  [*93] 
the  power  of  justices  of  the  peace^  and  the  incidents  of  their 
authority :  and  then  the  jurisdiction  of  other  magistrates  to  b^ii 
the  supposed  offender  [1]. 

(•)  As  to  bail  in  genend  in  crimi-  Bum  J.  Bail.  Bac.  Ab.  Bail  in  Cri- 
nal  cases,  see  ^4  Bla.  Com.  ch.  22.  minal  Cases.  Com.  Dig.  Bail,  F.  1. 
Hawk.  b.  2.   c.  15.    2  Hale,  c.  15.      &e. 


[1]  UirrriD  States, — By  the  33d  section  of  the  act  of  Congfress,  passed  24th 
September,  1789,  and  the  4th  section  of  the  act  of  2d  March,  1793,  authority  is 
girento  take  bail  for  any  crime  or  offence  against  the  United  States,  except 
whert;  the  punishment  is  death,  to  any  justice  or  jud^  of  the  United  States, 
and  to  any  chancellor,  judffe  of  the  supreme  or  superior  couit,  or  first  judge 
of  any  court  of  common  pleas,  or  mayor  of  any  city  of  any  state,  and  to  any 
josdec  of  the  ]>eace  or  otner  magistrate  of  any  state,  where  the  offender  may 
be  found ;  the  recognizance  taken  by  any  of  the  persons  authorized,  to  be  re« 
turned  to  the  courts  of  the  United  States  having  cognizance  of  the  offence ; 
and  on  refusal  to;enter  into  such  recognizance,  the  magistrate,  before  whom  the 
same  dudl  be  refused,  may  imprison  the  person  so  renising. 

When  the  punishment  by  toe  laws  or  the  United  States  is  death,  bail  can 
only  be  taken  by  the  supreme  or  circuit  court  or  by  a  justice  of  the  supreme 
court,  or  a  judge  of  the  district  court  of  the  United  States. 

If  any^  person  committed  by  a  justice  of  the  supreme  court,  or  by  a  judgpe 
of  the  fflstrict  court,  for  an  offence  not  punishable  with  death*  shall  after  com- 
mitment procure  bail ;  any  judge  of  the  supreme  or  superior  court  of  law  of 
any  state,  may  (there  being  no  ju^ge  of  the  United  States  in  the  district  to 
take  such  bail)  admit  such  person  to  bail. 

PssmrLVATiiA. — ^No  person  or  persons  who  shall  be  charged  with  stealing 
any  horse,  mare,  or  gelding,  on  the  direct  testimony  of  one  witness,  or  who 
shall  be  taken  with  such  horse,  mare,  or  gelding,  in  his  or  her  possession,  shall 
be  admitted  to  bail  otherwise  than  by  one  or  more  justices  of  the  supreme 
court.    1  Smith  Laws  Pennsylvania,  581. 

No  person  accused  of  robbery,  burp^laiy,  sodomy,  or  buggery,  or  aa  accessoiy 
thereto  before  the  fact,  shall  be  admitted  to  bail,  but  by  the  judges  of  the  su- 
preme court,  or  some  one  of  them ;  and  in  the  case  of  the  principals  in  such 
offence,  by  the  presidents  of  the  courts  of  common  pleas.  3  Smith  Laws 
Pennsylvania,  187.    4  ditto,  334.    Bache's  Manual,  2  vol.  147.    ^ 

Justices  of  the  peace  have  full  power  to  take  all  manner  or  recognisances 
and  oblieations  as  any  justices  of^  the  peace  of  Great  Britain  may,  can,  or 
usually  oo ;  all  which  recognizances  and  obligations  shall  be  made  to  the  com- 
monwealth ;  and  certified  to  the  general  court  of  quarter  sessions  of  the  p6ace, 
•r  to  the  oyer  and  termifter,  in  whichever  court  the  offence  is  to  be  tried. 
1  Smith  Laws  Pennsylvania,  137.    2  Bache  Manual,  146. 

The  justice  of  the  peace,  having  once  committed  the  prisoner,  (uidesB  it  be 


I 


In  what  With  respect  to  the  cases  in  which  bul  is  ailov^ile,  it  i& 
whoraly  observable  that  at  common  law  no  jusdce,  or  indeed  any  couit, 
Inil-  could  bail  a  pcrB<»i  in  execution  on  a  judgment  or  convictitHi 

for  any  offence;  for  then  su^h  imprisonnient  widwut  bail,  ia 
part  of  the  sentence  and  punishment,  and  this  is  the- existing 
law  (/>).  Nor  will  a  court  between  conviction  andjudgmott 
bail  the  offender  without  the  consent  of  the  prosecutor  (y). 
But  when  a  party  was  arrested,  betbre  conviction,  by  the  aa- 
cieot  common  law,  all  felonies  were  bailable,  till  murder  waa 
excepted  by  statute  (r);  so  that  persons  might  be  admitted  to 
bail  before  conviction  in  almost  every  caae  («).  But  the  statute 
of  Westminster,  3  Edw,  I.  c.  15.  takes  away  the  power  of  jus- 
tices of  the  peace  to  bail  in  treason,  and  in  several  instances  of 
aggravated  felony.  This  statute  enacts  that  such  '^  prisoners 
as  before  were  outlmoed,  and  they  which  have  abjured  the 
realm,  provors,  and  such  as  be  taken  with  the  mainour,  and 
those  which  have  broken  the  king's  prison,  thieves  openly  de- 
famed and  known,  And  such  as  be  appealed  by  provors,  so  long 
as  the  provors  be  living,  if  they  be  not  of  good  name ;  and  siu^ 
as  be  taken  for  house-burning  feloniously  done,  or  for  false 
money,  or  for  counterfeiting  the  king's  seal,  or  persons  ex- 
communicate, taken  at  the  request  of  the  bishop,  or  for  mani- 
fest offences,  or  for  treason  touching  the  king  himself,  shall 
be  in  no  wise  replevisable  by  the  common  writ,  nor  witJiout 
writ." 

*'  But  such  as  be  indicted  of  larceny  by  inquests  taken  before 
sheriffs  or  bailiffs,  by  their  office,  or  of  light  suspicion  or  for 
r*94l  petty  larceny,  that  amouuteth  not  above  the  *value  of  \id.  if 
they  were  not  giJilty  of  some  other  larceny  aforetime,  or  guilty 
of  receipt  of  felons,  or  commandment,  or  force,  or  of  aid  in 
felony  done,  or  guilty  of  some  other  trespass,  for  which  one 
ought  not  to  lose  life  nor  member,  and  a  man  appealed  by  a 

(f)  8  T.  H,  325.    4  Bli.  Com.  298.  (r)  6  Edw.  I.  c,  9.    Com.  Dir.  B«J, 

1  Wik299.  F.l.  * 

(})  4  Burr.  3545.  SS39.  (<)  4B1>.  Com. 298. 

forrtirtheTliUinr,)cuuiotbullmn.  His  application  rorrelief.after  commit- 
mciil,  limit  be  by  habea*  corpus,  to  one  of  the  judges  of  the  tupreme  court, 
or  ..ne  jf  the  judre»  of  the  court  of  common  pleaa  j  and  by  an  act  of  »8em. 
blv  paaed  in  18ir-18,  the  same  authority  ia  given  to  a  judge  of  the  district 
coiirl  tf  the  city  and  county  of  Philadelphia,  and  to  the  recorder  of  the 
city  of  Philadelphia,  1  Smith  I-ava  PennsylTania,  5.  3  Biche  Manual,  148 
Acta  of  Anembl^,  1817-18. 
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fODVor  after  the  death  of  the  provor,  (if  he  be  no  common  thief 
nor  defamed,)  shall  from  henceforth  be  let  out  by  sufficient 
sure^,  whereof  die  sheriff  will  be  answerable,  and  that  without  . 
giving  aught  of  their  goods.*— And  if  the  sheriff  or  any  other 
kt  any  go  at  large,  by  surety  that  is  not  replevisable,  if  he  be 
sheriff,  a  constable,  or  any  other  bsuliff  of  fee,  which  hath  keep- 
ing of  prisons,  and  thereof  be  attainted,  he  shall  lose  his  fee  and 
office  for  ever.  And  if  the  under  sheriff,  constable,  or  bailiff 
of  such  as  have  fee  for  keeping  of  prisons,  do  it  contrary  to  the 
'Will  of  his  lord,  or  any  other  bailiff  being  not  of  fee,  they  shall 
Iiave  three  years'  imprisonment,  and  make  fine  at  the  king's 
pleasure^— And  if  any  withhold  prisoners  replevisable,  after 
that  they  have  offered  sufficient  surety,  he  shall  pay  a  grievous 
amerciament  to  the  king,  and  if  he  take  any  reward  for  the  de- 
liverance of  such,  he  shall  pay  double  to  the  prisoner,  and  also 
shall  be  in  the  great  merpy  of  the  king." 

The  statutes  23  Hen.  VI.  c.  9.  and  the  1  and  2  Ph.  &  M.  c. 
13.  contain  further  regulations  upon  this  subject :  and  the  latter 
statute  extends  the  power  of  bailing  to  justices  of  the  peace  (f). 
The  24  Geo.  II.  c.  55.  enacts,  that  where  a  warrant  has  been 
backed,  and  the  party  accused  has  been  taken  out  of  the  county 
where  the  supposed  offence  has  been  committed,  any  justice  of 
the  county  where  he  was  taken,  may,  if  the  offence  be  bailable, 
take  bail ;  and  the  same  provision  is  extended  to  Ireland,  by  44 
Geo.  III.  c.  92.  s.  1 ;  and  the  45  Geo.  III.  c.  92.  and  the  48 
Geo.  III.  c,  SB,  s.  2.  enact  that  where  the  offender  escapes  from 
one  part  of  the  United  Kingdom  tp  ^'the  other,  he  may  be  bailed  [*9S] 
by  any  judge  or  justice  of  that  part  of  the  United  Kingdom 
where  he  was  apprehended,  unless  the  judge  who  gi*anted 
the  warrant  has  written  the  words  ^  not  bailable*^  on  the  back 
of  the  process. 

We  may  therefore  consider  the  power  of  justices  to  bail  un- 
der the  three  foUowing  heads :  1st,  when  they  cannot  bail, — 
2dly,  when  they  have  a  discretionary  power, — 3dly,  when  they 
must  bail. 

1st,  When  justices  cannot  baiL  It  may  be  collected  from  the 
preceding  observations,  and  from  the  statute  3  Edw.  I.  c.  15.  that 
justices  of  the  peace  cannot  bail  in  the  following  instances. 


(0  Burn  J.  Bail,  IV. 
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Treason,  whether  relating  only  to  the  coin,  or  more  imme«- 
diately  affecting  the  person  of  his  majesty  (u).  Murder  (tc;)^—- 
Homicide,  if  the  prisoner  be  clearly  the  slayer,  and  not  merely 
suspected  to  be  so ;  and  this  is  said  not  to  be  bailable,  although 
it  appears  to  the  justice  that  the  killing  was  in  self-defence  (x) : 
but  the  latter  position  seems  questionable,  and  it  should  seem 
that  if  it  appear  to  have  been  by  misadventure,  or  in  self- 
defence,  a  justice  may  safely  liberate  the  party  on  his  finding 
sufficient  sureties.  Burglary  (^)— felony  (z)—^rsQns  commit- 
ted for  felony  who  have  broken  prisons  (a)— outlaws  (6)— -per- 
sons who  have  abjured  the  realm  (c)— -approvers  (^/) — ^persons 
*taken  with  the  mainour  or  in  the  fact  of  taking  the  thing 
stolen  (c) — ^persons  charged  with  arson  (f) — ^persons  excommu- 
nicated (^) — forgerii  (A) — ^horse-stealers  (i) — ^persons  who  on  ex- 
amination confers  themselves  guilty  of  the  felony  (i) — all  these 
are  clearly  not  admissible  to  bail  by  a  justice  of  the  peace  [1]. 

2. .  When  Justices  may  in  their  discretion  bazL     The  cases  in 
which  it  is  in  the  discretion  of  the  justices  to  bail,  and  some  of 


(u)  4  Bla.  Com.  298.  2  Hale,  134. 
Burn  J.  Bail,  IV. 

(w)  4  Bla.  Com.  298.  2  Hale,  139. 
Burn  J.  Bail,  TV,    Comb.  298.  111. 

(x)  Id.  ibid.    2  Hale,  139.    Hawk. 

b.  2.  c.  15.  8.  33,  34.  and  sect.  6.  3. 
Burn  J.  Bail,  IV.  Bac.  Abr.  Bail,  B. 
Barlow  J.  51.    Dick.  J.  Commitment, 

II.  n.  a.  Examination,  III.  Homicide, 

III,  and  IV. 

{y)  Comb.  106. 

(2)  It  appears  from  2  T.  H.  77.  that 
the  court  of  King's  Bench  will  not  in 
general  bail  where  a  party  is  commit* 
ted  for  felony  on  a  sumcient  commit- 
ment or  depositions. 

(a)  4  Bla.  Com.  298.    Hawk.  b.  2. 

c.  15.  s.  42.  2  Hale,  133.  Bum  ^. 
Bail,  IV. 

(*)  4  Bla.  Com.  298.    2  Hale,  132. 


Bum  J.  Bail,  IV. 

(c)  4  Bla.  Com.  298.  2  Hale,  133. 
Bum  J.  Bail,  IV.    • 

(d)  4  Bla.  C.  299.  Hawk.  b.  2.  c. 
15.8.41.  2  Hale,  133.  Bum  J.  Bail, 
IV. 

(e)  4  Bla,  C.  299.  Hawk.  b.  2,  c. 
15.  8.  41.  2  Hale,  133.  Bum  J.  Bail, 
IV.  i 

(/)  4  Bla.  Com.  299.  Hawk.  b.  % 
c.  15.  s.  45.  2  Hale,  134.  Bum  Jj 
Bail,  IV.  ' 

{g)  4  Bla.  C.  299.  2  Hale,  134. 
Bum  J.  BaU,  IV.  ^^ 

(A)  Hawk.  b.  2.  c.  15.  s.  ^f 

(•)  2  Stra.  1216. 

(A?)  Hawk.  b.  2.  c.  15.  s.  40.  Bum 
J.  Bail,  IV.  Id.  Confession.  Com. 
Dig.  Bail,  F.  2. 


[1]  Unitkd  States. — Upon  all  arrests  in  criminal  cases,  bail  shall  be  admit- 
ted, except  where  the  punishment  may  be  death ;  in  which  cases  it  shall  not 
be  admitted,  but  by  the  supreme  or  circuit  court,  or  by  a  justice  of  the  supreme 
court,  or  a  jud^  of  the  district  court,  who  shall  exercise  their  discretion 
tisercin,  reganhng  the  nature  and  circumstances  of  the  offence,  and  of  the  evi- 
dence and  the  usao^s  of  law.  If  any  one  be  committed  by  a  justice  <rf^  the 
supreme  court,  or  by  a  judge  of  the  district  court,  such  person  can  only  be  ad- 
mitted to  bail,  in  the  absence  of  si)ph  justice  or  judge,  by  a  judge  of  the  su- 
preme court,  if  a  court  of  a  state.    Laws  U.  S.  vol.  1.  p.  72. 

In  all  cases  of  crimes  and  o^ences  not  capital,  but  subject  to  infamous  pu- 
uislmient'  by  the  laws  of  the  United  States,  a  state  magistrate,  on  jthe  arrest  of 
the  otl'ender,  may  take  bail.    Eoitob. 
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which  are  enumerated  in  the  before-mentioned  statute  3  Edw. 
he  15.  are— thieves  openly  defamed,  and  known (/] — ^persons 
charged  with  other  felonies  than  those  mentioned  in  the  statute 
S  Ed.  L  c.  15.  or  manifest  or  enormous  offences,  under  the 
degree  of  felony,  not  being  of  good  fame  (m) — accessaiies  to 
.felony  who  labour  under  die  same  want  of  reputation  (n) ;  but 
when  there  are  strong  presumptions  of  guilt  against  a  person 
charged  as  accessary,  he  is  not  bailable  (o). 

Persons  guilty  of  affrays  may  be  bailed  or  not  at  the  discre- 
tion of  the  magistrate,  but  it  is  said,  that  he  ought  to  be  very 
cautious  how  he  takes  bail  if  a  wound  has  been  given  from 
which  death  may  probably  ensue  (/)• 

So  persons  apprehended  on  slight  suspicion  of  felony,  not  ex- 
cepted in  the  statute,  may  be  bsuled  or  committed  at  the  discre- 
tion of  the  justice,  as  for  larceny,  robbery,  or  bursary ;  but  not 
for  treasons  mentioned  in  the  statute,  arson,  or  homicide  (j).  In 
prosecutions  for  obtaining  *goods  by  false  pretences  (r)  or  for  r*97] 
receiving  stolen  goods  («),  it  seems  discretionary  in  one  justice 
to  take  bail. 

TTie  third  class  are  such  as  must  be  bailed,  as  persons  of  good 
fame  charged  with  a  bare  suspicion  of  manslaughter  or  other 
inferior  homicide  {t).  Persons  charged  with-  petit  larceny  of  ar- 
ticles not  exceeding  the  value  of  twelve  pence,  if  they  have  not 
been  previously  guilty  of  any  similar  oiFence  (u).  And  by  the 
express  terms^of  tiie  3  Ed.  I.  c.  15.  persons  accused  of  some 
trespass  for  which  they  ought  not  to  lose  life  or  naember  are  to 
be  bailed,  and  therefore,  individuals  apprehended  for  assaults 
and  other  s;hall  misdemeanors  or  any  offence  below  felony,  must 
be  bailed  unless  they  be  excluded  from  it  by  some  special  act  of 
parliament  (w). 

It  is  laid  down,  that  in  all  cases  where  one  justice  by  his 


(0  3  Edw.  I.  c.  15.  Ante,  i93.  4 
Bb.  Com.  299.  Hawk.  b.  2.  c.  15.  s. 
44.    Burn  J.  Bail,  IV. 

(«)  3  Edw.  I.  c.  15.  Ante,  93,  4. 
Hxwk.  b.  2.  c.  15.  s.  45.  4  Bla.  Com. 
299.  Bum  J.  Bail,  IV.  Dick.  J. 
Bui,  II. 

(n)  3  Edw.  I.  c.  15.  Ante,  94.  4 
Bb.  Com.  299.  Hawk.  b.  2.  c.  15.  8. 
53.    Bum  J.  Bail,  IV. 

(o)  Id.  ibid. 

Ip)  Hawk,  b.  1.  c.  63.-8, 19.  Bac. 
Ab.  Bail,B. 


(g)  Hawk.  b.  2.  c.  15.  8.  49.  Dick. 
J.  Bail,  n. 

(r)  30  Geo.  H.  c.  24.  s.  2. 

(t)  2  East,  P.  C.  754,  39,  &  40. 
Geo.  m.  c.  ST.  8.  22.  ace.  2  T.  R. 
77'  8emb.  contra. 

(0  4  Bla.  Com.  299. 

(u)  4  Bla.  Com.  299.  3  Ed.  1.  o. 
15.  Hawk.  b.  2.  c.  15.  8.  50.  Dick. 
J.  Bail,  n. 

(w)  2  Hale,  127.  4  Bla.  Com.  298. 
Buro J.  Bail,  IV.    Dick.  J.  Bail,  H. 
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warrant  can  apprehend,  he  may  bail  in  cases  where  hail  are  al- 
lowable ;  and  that  the  concurrence  of  two  magistrates  is  not  ne- 
cessary (x).  But  the  statute  of  Philip  and  Maiy  (y),  requires 
every  bailment  for  felony  to  be  made  by  at  least  two  justices^ 
except  in  London,  Middlesex,  and  other  cities  and  towns  cor- 
porate where  bail  may  be  taken,  even  in  this  case  by  a  smgle 
justice  as  before  the  enacting  of  that  statute  (z). 

By  the  common  law,  the  sheriff  had  poweronly  to  bail  those 
persons  who  were  indicted  before  him  at  his  torn.  By  1  Ed. 
IV.  c.  2.,  he  is  required  to  return  all  indictments  taken  before 
him,  at  his  torn,  to  the  justices  of  the  next  sessions*  At  this 
day,  therefore,  he  has  no  power  of  this  kind,  or  at  least  it  is  ne- 
[*98]  ver  exercised  in  *practice  upon  criminal  charges  (a).  It  has  in- 
deed been  supposed  (6),  that  he  may  take  a  recognizance, 
though  not  a  bond ;  but  it  appears  from  the  authorities^  that  he 
cannot,  in  any  way,  take  on  himself  to  set  a  prisoner  at  liberty 
on  bail,  whom  he  once  obtains  in  his  custody  (c). 

The  court  of  King's  Bench,  or  any  judge  thereof,  in  vaca- 
tion [d)^  not  being  restrained  or  affected  by  the  statute  3  £d.  I. 
c.  15.,  in  the  plenitude  of  that  power  which  they  enjoy  at  com- 
mon law,  may,  in  their  discretion,  admit  persons  to  bail  in  all 
cases  whatsoever,  though  committed  by  justices  of  the  peace  or 
odiers,  for  crimes  in  which  inferior  jurisdictions  would  not  ven- 
ture to  interfere,  and  the  only  exception  to  their  discretionary 
authority  is,  where  the  commitment  is  for  a  contempt,  or  in 
execution  (r).  Thus  they  may  bail  for  hig^  treason  {^f\  mur- 
der (^),  ma^islaughter  (A),  forgery  (i),  rsq)es(i),  libels  (/),  and 
for  alTTelonies  and  offences  whatever  (m). 

But  this  power  is  to  be  exq^ised  in  the  discretion  of  the 
court,  and  none  can  claim  its  benefits  de  jure  (n).     And  though 


{x)  6  Mod.  179.    Com.  Dig.  Bail,  (0)    3   East,    163.     2~  Hale,  129. 

F.  4.  Hawk.  b.  2.  c.  15.  a.  47.    Bac.  Ab. 

SI  &  2  P.  &  M.  c.  13.  Bail,  C.  D.    Com.  Dig.  Bail,  F.  4.    4 

Dick,  J.  Bail,  HI.    Dick.  Seas.  Bla.  Com.  299. 

88.  (/)  Leach,  168.    Comb.  111. 

(a)  2  H.  Bl  418.    4  T.  R.  505.    2  {g)  3  East,  163. 

Saund.  59.  b.    Hawk.  b.  2.  c.  15.  a.  (A)  2  Stra.  1242.    Comb.  111. 

36,  27.    Bac  Abr.  Bail,  A.  (t)  Cowp.  333. 

(6)  2  Saund.  59.  b.  (it)  4  Burr.  2179. 

(c)  4  Term  Rep.  505.    2  Hen.  Bla.  (/)  1  Wila.  29. 

418.    Lamb.  15.    Dick.  J.  Bail,  I.  (m)  3  East,  163.  5  Term  Rep.  169. 

(<0  Skin.  683.    Salk.405.    2»tn.  (»)  3  Hale,  129. 
911. 
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die  judges  are  not  compelled  to  observe  the  rules  prescribed  by 
the  statute  of  Westminster  the  first,  yet,  in  their  uniform  prac- 
tice, they  pay  a  due  regard  to  them,  and  seldom  admit  a  per- 
son to  bail,  who  is  there  expressly  declared  to  be  irreplevisable 
by  the  inferior  magistrates,  without  some  particular  circum- 
stances are  shewn  to  exist  in  his  favour  (o).    And  it  is  not  usual 
for  *this  court  to  bail  in  cases  of  felony,  imless  when,  in  conse-    [*99] 
quence  of  the  defect  of  the*  commitment,  and  of  the  examination 
and  depositions,  it  appears  doubtful  whether  any  offence  has 
bf^n  committed  (p).     And,  however  defectively  the  mitdmus 
may  have  been  framed,  yet,  if  from  the  depositions  the  court 
can  collect  that  a  felony  has  been  comi^tted,  they  will  not  bail 
the  prisoner,  but  remand  him  upon  a  special  rule  (q).    And  the 
ill  health  of  the  party  in  custody,  is  not  of  itself  sufficient 
ground  to  induce  this  court  to  bail  him  (r).    We  shall  hereafter 
consider  die  necessity  for  bailing  under  the  act  of  habeas 
corpus*' 

The  sureties  ought  to  be,  at  least,  two  men  of  ability,  but  Wluit  is 
whose  sufficiency,  as  well  as  the  sum  to  be  expressed  in  their  y^^ 
recognizance,  are,  it  is  said,  left  in  a  great  degree  to  the  discre- 
tion of  tiie  magistrate,  and  therefore,  he  may  examine  them, 
iqxm  oath,  as  to  the  value  of  their  property  {s).  And  every  one 
of  the  bail  ought  to  be  of  ability,  to  answer  the  sum  in  which 
he  is  bound,  which  in  times  when  money  was  more  valuable 
than  at  present,  was  said  ought  never  to  be  less  than  £40  for  a 
capital  crime,  but  might  be  as  much  higher  as  the  justices  in 
discretion  thought  fit  to  require,  upon  consideration  of  the 
ability  and  quality  of  the  prisoner,  and  the  nature  of  the  of- 
fence [t).     Besides  this  restriction,  there  are  particular  regula- 
tioos  respecting  the  amount  of  the  bail  to  be  required  by  the 
justices,  where  a  party  is  charged  with  obtaining  money  or 
goods  under  false  pretences  (fi)«  . 
And  it  is  said  not  to  be  usual  for  the  King's  Bench  to  bsul  on 


(•)  Bac.  Ab.  Bail,  D. 

(p)  I  Leach,  4S4.  2  Term  Bep. 
257.  2  Leach,  583.  5T.  R.  169.  In 
2  T.  R.  77,  the  offence  of  receiving 
stolen  goods  appears  to  have  been 
conmiered  as  a  feUmy,  and  therefore 
bail  was  refused ;  but  see  2  East,  P. 
C.r54. 

(g)  3  East,  157. 

Vol.  I. 
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ri  1  Wils.  29. 

It)  3  Hale,'  125.  Hawk.  b.  2.  c.  15. 
s.  4.  Bac.  Ab.  Bail,  F.  Com.  0ir. 
Baili  K.  1.  Dalt.  J.  c.  114.  Dick.  J. 
Bail,  n.  and  id.  V. 

(/)  Id.  ibid,  and  see  language  of  the 
31  Car.  2.  c.  2.  s.  3.  and  2  Wils.  159, 
as  to  the  descriptioa  of  the  baiL 

(«)  30  Geo.  U.  c.  24.  8. 2. 

L 


8S  OF  BAIL. 

[#100]  ^  habeas  corpus,  on  a  commitment  for  treason  or  ^felony,  with* 
*•  out  four  sureties,  but  for  any  inferior  offence,  two  are  sufficient; 

in  both  cases,  in  that  court,  the  number  of  the  bail  must  be 
mentioned  in  the  notice^  otherwise  the  court  will  reject  the  ap- 
plication (w).  And  if  a  rule  of  court  require  two  bail,  and  one 
of  the  bail  appear  and  be  insufficient,  the  defendant  will  be  re- 
manded (x).  And  though  the  commitment  of  the  magistrate  be 
informal,  the  court  of  King's  Bench  will  not  discharge  the  de- 
fendant in  case  it  appears  that  a  great  oiFenc^  is  charged  upon 
him,  without  ample  security  for  his  appearance ;  and  in  a  late 
case  of  this  nature,  the  prisoner  was  compelled  to  enter  into  a  re- 
cognizance, himself  in  iglOOO  and  four  sureties  in  iE500  each  (y), 
and  after  convicdon  for  a  libel  the  defendant  who  was  bailed  on 
the  ground  of  illness,  was  obliged  to  find  bail,  himself  in  |£2000, 
'  and  two  sureties  in  ^1000  each  (z).  A  person  convicted  of  an 
infamous  crime,  as  perjury,  cannot  be  admitted  as  an  adequate 
surety  (a).  But  an  attorney  is  not  precluded  from  thus  assisting 
his  client,  as  the  rule  of  court  prohibiting  him  from  becoming 
bidl  in  general,  does  not  apply  to  cases  of  criminal  accusation  (by 
A  married  woman  cannot  be  bound  by  recognizance,  because  it 
is  not  capable  of  being  estreated  (c) ;  but  in  this  respect,  p^eH 
and  commoners  stand  on  the  same  footing  {d)* 

In  criminal  cases,  no  justification  being  requisite,  bail  is  abso- 
lute in  the  first  instance  {e).  The  magistrate  may,  however, 
examine  them  on  oath  as  to  the  sufficiency  of  their  estate  {/). 
And  it  is  ssdd,  that  if  he  be  deceived,  he  may  require  fresh 

[*101]  sureties  (g).  And  though  in  general,  *before  a  justice  of  the 
peace,  no  notice  of  bidl  is  requisite ;  there  is  an  express  provi- 
sion contained  in  30  Geo.  II.  c.  24.  s.  17.,  that  no  person 
charged  on  oath,  with  having  been  guilty  of  obtaining  any  mo- 
ney or  goods  under  false  pretences,  or  any  of  the  offences  pu- 
nishable  under  that  act  which  require  bail,  shall  be  discharged 
on  this  security  before  24  hours'  notice  at  least  shall  be  proved 


(w)  Hawk.  b.  2.  c.  15,  s.  4.  n.  1.  (b)  Dougl.  466. 

Bac.  Ab.  Bail,  F.    2  T.  R.  255.    1  (c)  Styles,  369.    Hawk.  b.  2.  c.  15. 

Leach,  486.    1  Stra.  5.    2  Stnu  855.  a.  84.    3  M.  &  S.  1.    Ante,  91. 

Com.  Digr.  Bail,  K.  1.    Gilb.  L.  &  £.  (c/)  1  Salk.  104. 

4.  Dick.  J.  Bail,  v.  See  forma  Hand  (e)  2  Bla.  Rep.  1110.    Tid.  Prac. 

Prac.  522.             ^  250. 

(x)  Dougl.  466.  in  notes.  (/)  2  Hale,  125.    Dick.  J.  Bail. 

(y)  2  T.  B,  257.    1  Leach,  486.  (*•)  Hawk.  b.  2.  c.  15.    Dick.  J. 

(x)  1  Stra.  9.  id.  5.  Bwl. 

(a)  4  T.  R.  440. 
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by  oath,  to -have  been  g^ven^in  writing  to  the  prosecutor,  of  ike 
names  and  {daces  of  abode  of  the  persons  proposed  to  be  bail, 
unless  the  bail  offered  shall  be  well  known  to  the  justice,  and  he 
shall  approve  of  them. 

•  Where  an  indictment  is  found  at  the  sessions,  and  the  prose* 
cater  moves  for  a  warrant,  the  court,  when  they  grant  it,  will 
make  a  note  by  way  of  order  at  the  foot  of  the  warrant,  that  the 
defendant  shaD  give  24  hours  notice  of  biMl  to  the  prosecutor; 
which  time  the  court,  will,  in  some  cases,  order  to  be  extended 
to  48  hours,  according  to  the  circumstances  stated,  and  a  judge 
or  justice  of  the  peace  after  sessions  will,  upon  producing  a  cer- 
tificate of  a  bill  having  been  found,  grant  a  warrant  on  a  simi- 
lar order,  the  intent  of  which  notice  is,  that  the  prosecutor  may 
have  an  opportunty  of  inquiring  into  the  sufficiency  of  the  bail; 
that  if  they  are  not  satisfactory,  he  may  have  an  opportunity  of 
q>posing  them  (^).  But  where  the  defendant  in  order  to  avoid 
being  apprehended  under  a  warrant  upon  indictment,  found  or 
preferred^  vcduntarily  goes  before  a  magistrate  and  offers  bail  to 
answer  the  supposed  offence,  it  is  said  that  no  notice  of  bail  is 
requisite  (i). 

It  appears  that  if  a  party  is  not  ready  with  bail  at  the  time 
he  is  apprehended,  and  the  offence  is  bailable,  he  may,  at  any 
time  before  conviction,  be  released  from  imprisonment  on  find- 
ing sureties  (i).  And  after  the  recognizances  *have  been  en-  [*108] 
tercd  into,  the  justice  before  whom  the  transaction  takes  place, 
wiD  issue  his  warrant  called  a  liberate^  to  the  gaoler  to  discharge' 
him  (/)•  And  it  is  said,  that  justices  of  the  peace  will  some- 
times send  the  prisoner  to  some  private  prison  for  a  short  time, 
to  afford  liim  an  opportunity  of  procuring  bsul  before  he  is  com- 
mitted for  trial;  but  this  practice  has  been  disapproved  of  as  in- 
convenient, and  not  agreeable  to  law  (m)« 

We  have  before  seen  that  the  statutes  ,3  Ed«  I.  c.  15.  and  1  Of  the  of. 
and  2  Ph.  and  Mar.  c.  13.  and  2  and  3  Ph.  and  Mar.  c.  1 1.  (»).  ^j^^i„. 
subject  parties  to  punishment  for  improper iy  taking  bail  in  cases  J^^*®^* 
where  the  offence  is  not  replevisable,  and  the  admitting  bail 
where  it  ought  not  to  be  taken,  is  punishable  by  the  justices  of 


(A)  Cro.  C.  C.  15.  300, 684.  7  Ed.  Imp.  C.  P.  179, 5th  cA 

(0  Cro.  C.  C.  16.  (/)  Dick.  J.  Bail,  VX. 

(^)  1  Burr.  460.  Hawk.  b.  2.  c.  16.  \m)  1  Hale,  133.  sed  guaere. 

"•  !•  n.  1.    This  10  analofoiM  to  pro-         (n)  Ante,  94. 

<^««^iogs  in  a  dnl  rait    Imp.  K,  B. 
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assizes,  by  fine,  or  by  the  court  of  King's  Bench  by  infohnstion^ 
or  it  is  liable  to  be  visited  sis  a  negligent  escape  at  common 
law  (o).    So,  on  the  other  hand,  the  offence  of  taking  insufficient 
bail,  subjects  the  parties  offending  to  punishment,  but  if  the 
prisoner  who  is  bailed  by  insufficient  sureties  actually  appear 
according  to  the  condition  of  the  recognizance,  it  seems  that 
those  who  adjnitted  him  to  bail,  will  be  excused  as  the  end  of 
the  law  is  answered  by  his  appearance  (/»);  if,  however,  such 
insufficient  sureties  were  taken  corrupdy,  the  magistrate  would 
<     continue  liable  to  an  information  or  indictment  {j). 
or  the  of.     On  the  other  hand,  justices  must  take  care  that  in  cases  where 
j^J^     they  are  boimd  by-law  to  bail  the  prisoner,  they,  do  not,  under 
baiL  the  pretence  of  demancUng  sufficient  surety,  make  so  excessive 

a  requisition,  as  in  effect,  to  amount  to  a  demal  of  bml^  which 
is  a  grievance  expressly  prohibited  by  the  1  W.  and  M.  s.  2«  c. 
[*103]  2.,  by  which  it  is  declared  *that  excessive  bail  ought  not  to  be 
required,  and  if  it  be,  this  is  a  misdemeanour,  punishable  not 
only  by  the  statute  (r),  but  also  by  die  common  law  as  an  of- 
fence against  the  liberty  of  the  subject,  and  an  action  lies  at 
the  suit  of  the  party  wrongfully  imprisoned,  and  an  indictment 
may  be  supported  («);  and  if  several  persons  conspire  to  per- 
suade the  justice  to  refuse  the  bail  when  sufficient,  they  may 
also  be  indicted  {t).  It  is  not,  however,  the  duty  of  die  justice 
to  demand  bul,  but  the  prisoner  is  bound  to  tender  it,  other- 
wise the  justice  may  commit  him  (t/). 
Form  of  It  is  said  that  with  respect  to  the  foYm  of  the  recognizancey 
^^^^"  it  is  left  to  the  discretion  of  justices  of  the  peace  in  admitting 
any  person  to  bail  for  felony,  to  take  the  recognizance  either  in 
a  certain  sum,  or  else  body  for  body;  but  that  where  the  charge 
is  for  an  inferior  offence,  the  recognizance  ought  only  to  be  ex- 
pressed for  the  payment  of  a  certain  sum;  and  the  taking  a  re- 
'  cognizance  in  any  case  body  for  body,  is  now  obsolete.  And 
when  it  was  in  use,  the  bail  were  not  liable,  as  has  been  supposed 
from  the  mode  of  expression,  on  the  forfeiture  of  the  recogni- 


(o)  Hawk.  b.  2.  c.  15.  a.  7.  to  13.  (r)  Ante,  94. 

2  T.  R  190.    2  Stra.  1206.  Poph.  96.  (t )  6  Mod.  179.    Hawk.  b.  2.  c.  15. 

Com.  Dig.  Bail,  P.  6.   Bac.  Ab.  Bail,  s.  13.  to  24.    Bac.  Ab.  Bail,  F.    Com. 

O.  H.  Dalt.  J.  c.  114.  Dick.  J.  Bail,  V.  Dig.  Bail,  P.  5.  K.  6.  3  Boa.  &  Pul.  551; 

ip)  Hawk.  b.  2.  c.  15.  a.  6.   4  Bla.  h)  6  Mod.  179. 

C.  297.    Bac.  Ab.  Bail,  G.  {«)  2  Hale,  123.    Hawk.  br.  2.  c. 

(rt  2  T.  R.  190.    Dick.  J.  Bail,  V.  15.  a.  14. 
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zance  to  a  similar  punishment  with  that  which  the  principal,  if 
found  guilty,  would^sustain,  but  only  to  be  fined  (x).    The  prin- 
cipal and  the  bail  usually  acknowledge  themselves  respectively 
to  owe  to  the  king  a  named  sum,  which  it  is  said,  should  not  be 
leas  dian  jg40  to  be  levied  of  their  lands  and  tenements,  goods 
and  chattels,  if  the  former  shall  make  default  in  the  perform- 
ance of  the  condition  ^hich  is  subscribed,  and  which  requires  [*l64] 
him  to  appear  at  the  place  of  trial,  to  answer  the  charge  against 
lum.     But  if  the  party  accused  be  an  infant  (y),  or  hi  gaol  (z), 
or  a  married  woman^  then  the  recognizance  is  taken  only  from  the 
sureties  (a).    This  recognizance  need  pot  be  signed  by  any  of 
the  parties  bound  in  die  condition  (^).     The  practice  of  the 
King's  Bench  appears  to  be  similar  to  this  which  we  have  stated, 
except  that  four  sureties  are  required  (e)« 

A  party  who  is  thus  bailed,  is  still  in  supposition  of  law,  in  Power  of 
custody  of  his  sureties,  who  are  considered  as  his  keepers,  and 
may  therefore  reseize  to  bring  him  in  if  they  fear  his  escape,  and 
take  him  before  the  justice  or  court,  and  by  whom  he  may  be 
committed,  and  thus  the  bail  may  be  discharged  from  their  re- 
cognizance, but  he  is  at  liberty  to  find  new  sureties  (^aQ ;  and 
besides  this  power  of  bail  to  take  and  render  the  party  accused 
of  a  crime,  bail  in  a  civil  action  may  have  an  habeas  corpus  in 
some  cases  to  render  the  defendant  in  custody  on  a  criminal 
charge,  in  order  to  be  relieved  from  further  liability  on  their  re- 
cognizance (e). 

The  recognizances  for  the  appearance  of  the  defendant,  must  of  certify- 
be  certified  in  like  manner  as  the  recognizaQce  to  prosecute  and  ^f^\ 
give  evidence*  In  case  of  manslaughter  and  felony,  the  re^ogni-  zance. 
zSnces  are  to  be  cerdiied  to  the  general  gaol  delivery  of  the 
county  where  the  defendant  is  to  take  his  trial  (jT). ,  But;  as 
we  have  before  seen,  *for  petty  larcenies  and  small  felonies,  the  [*105] 


(x)  2  Strange,  911.  3  Hale,  135. 
Hawk.  b.  3.  c.  15.  a.  83.  Com.  Dig. 
Ball,  G.  1.  K.  1.  Bac.  Ab.  Bail,  K. 
1  Barnard,  41.  Bum  J.  BaU.  WiUiama 
J.  Bui.    Dick.  J.  Bail,  U. 

(jf)  2  Hole,  136.  1  SaUc.  3.  Bac. 
Abr.  BaiL  K.  Com.  Dig.  Bail,  K.  1. 
Dick.  J.  Bail,  VI. 

Cz)  Id.  ibid.    Bum  J.  Bail. 

(a)  Id.  ibid.    3  H.  &  S.  1. 

(&)'Dick.  Sess.  87.  Dick,  h  Becog. 


(c)  Hawk.  b.  3.  c.  15.  8.  83.  Com. 
Dig.  Bail,  K.  1.    3  Stra.  911. 

(rf)  3  Hale,  124,  7.  Haxvk.  b.  2.  c. 
15.  s.  3.    Com.  Digf.  Bail,  <^  3. 

(e)  15  East,  78.  9  East,  154.  3 
Eaat,333.  3N.  B.345.  Tidd.  Prac. 
400,5. 

(/)  1&3P.&M.C.13.  8.4.  3&3 
P.  k  M.  c.  10.  Dalt  J.  c.  111.  Dick. 
J.  BmI,  m.  and  see  38  Geo.  HI.  c. 
53. 
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psSrty  accused  may  be  tried  at  the  Quarter  Sessions,  the  recogni- 
zance of  bail  may  necessarily  be  certified  there  (g). 
What  a  It  was  formerly  supposed,  that  the  recognizance  was  forfeited 

of  the  re-  ^^^  ^^7  when  the  defendant  did  not  appear,  but  dHao  when  he 

cogni.       appeared  and  stood  mute;  because,  by  the  condition  of  the  re- 

zaQce  and  , 

proceed-    cognizance,  the  defendant  is  not  only  to  appear,  but  to  answer* 

1^  there- jg^^  the  later  opinions  hold  the  contrary,  that  by  appearance, 
the  terms  of  the  recognizance  are  fulfilled  (h).  If,  however,  the 
sureties  are  bound  by  recognizance,  that  a  defendant  shall  appear 
in  the  King's  Bench,  the  first  day  of  such  a  term  to  answer  to  a 
particular  information  against  him,  and  not  to  depart  till  he 
shall  be  discharged  by  the  court,  and  afterwards  the  attorney 
general  enters  a  Nolle  Prosequi  as  to  that  information,  and  ex- 
hibits another  on  which  die  defendant  is  convicted,  and  refuses 
to  appear  in  court  after  personal  notice,  the  recognizance  is  for- 
feited by  the  default;  for  being  express  that  the  party  shall  not 
depart  till  he  be  discharged  by  the  court,  it  cannot  be  satisfied 
unless  he  be  forthcoming  and  ready  to  answer  to  any  other  in- 
formation exhibited  s^;ainst  hipi  ^^fore  he  receives  his  discbarge, 
as  much  as  to  that  which  he  was  particularly  bound  to  answer  (?). 
But,  in  such  case,  it  seems  that  the  recognizance  will  not  be 
forfeited  by  the  party's  not  appearing  in  court,  on  the  first  day 
of  every  term  after  he  has  pleaded  to  the  information,  as  it  may 
be  before  he  has  pleaded  (i). 

The  38  Geo.  III.  c.  52.  s.  5.  provides,  that  every  recogni- 
zance for  the  appearance  to  answer  an  indictment  for  any  of- 
fence charged  to  have  been  committed  within  the  county  of  any 

r*106]  ^ty  ^r  town  corporate,  shall  be  forfeited  *if  the  prosecutor 
shall,  ten  day^  previous  to  the  holding  of  the  next  court  of  Oyer' 
,  and  Tenpiner  and  gaol  delivery  in  the  next  adjoining,  or  other 
eounty,  give  notice  to  the  person  bound  in  such  recognizance  of 
the  intention  to  prefer  such  indictment  in  the  next  adjoining,  or 
other  county,  if  the  party  bound  in  such  recognizance  shall  not 
appear;  but  if  he  shall  appear,  then  the  recognizance  shall  be 
discharged,  the  same  as  if  the  party  bound  thereby  had  com- 
plied with  the  terms  thereof;  and  the  next  section  provides,  that 


"IF- 


(g)   Ante,  91,    Dah.   J.  c.   164.  Hawk.  b.  2.  c.  15.  s.  84.    B«c.  Ab. 

Bum  J.  Examination.  Bail,  L. 

(A)  Hawk.  b.  2.  ct  15.  8.  84.    Bac.  (Ar)  Hawk.  b.  2.  c.  15.  8.  84.    Bac. 

Ab.  Bail,  L.  Ab.  VgH,  L. 

(t)    10  Mod.  152.     Fortes.  358. 
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leaving  such  notice  at  the  last  place  of  abode  of  the  party  bound 
by  the  recognizance  ten  days  before  the  holding  of  the  sessions 
shall  suffice,  and  that  the  recognizance  shall  not  be  estreated  or 
returned  into  the  exchequer,  until  the  next  following  session;  in 
order  that  such  recognizance  may  be  discharged,  in  case  the 
party  bound  shall  show  sufficient  cause  for  discharging  the 


The  consequences  of  the  want  of  a  strict  compliance  with  the 
terms  of  the  recognizance  and  the  practice  of  estreating  inta 
the  exchequer,  and  the  mode  of  being  relieved  from  the  for- 
feiture, appear  to  be  the  same  as  in  case  of  forfeiture  of  a  recog- 
nisance to  prosecute  or  give  evidence  (/)•  It  S4)pears  to  be  a 
general  rule,  that  the  defendant  and  his  bail,  cannot  be  called 
upon  their  recognizance,  except  on  .the  day  on  which  he  is  bound 
to  appear;  if  he  is  called  on  any  other  day, notice  must  be  g^ven 
of  the  intention  (m).  The  bail  of  a  person  acquitted  of  perjury, 
may  move  to  be  discharged  from  their  recognizance  before,  the 
acquittal  is  entered  on  the  record,  because  it  appears  on  the 
postea  (n). 

When  a  person  has  been  apprehended  for  an  offence  that  is  of  the 
not  bailable,  and  there  appears  to  be  any  ♦ground  for  the  charge,  <»™°^*- 
and  where  the  charge  is  for  an  offence  which  is  bailable,  and  he  [*107] 
neglects  to  offer  sufficient  bail,  he  must  be  committed  {p).    And 
this  brings  us  to  the  consideration  of  the  mitdmus,  or  commit- 
ment, or  warrant,  to  the  gaoler  to  receive  the  defendant. 

A  magistrate  who  has  power  to  examine  the  defendant,  has 
also,  in  general,  as  incident  to  his  office,  power  to  commit 
him  (jf^;  and  the  several  statutes  relative  to  backing  warrants, 
and  enabling  judges  and  justices  to  take  the  examination  of  a 
defendant,  enable  such  judge  and  justice  to  commit  him  when 
the  offence  is  not  bailable,  or  where  sufficient  bail  is  not  offer- 
ed  (r).  These  we  have  already  considered  {s).  Justices  have 
Si  power  to  commit  any  person  in  this  country,  who  has  offended 


(0  Ante,  92.    4  Geo.  DI.  c.  10.  (g)  1  Ld.  Raym.  66.    Hawk.  b.  2. 

Cro.  C.  C.  23.  to  27.   Hawk.  b.  2.  c.  c.  16.  s.  <3.    Bac.  Ab.  Commitment^ 

15.  a.  85.  D.    Dick.  J.  Commitment,  I. 

(«)  R.  T.  H.  237.  (r)  24  Geo.  U.  c.  55.    44  Geo.  IH, 

In)  1  Wila.  315.  c.  92.   13  Geo.  tn.  c.  31.   45  Geo.  UI. 

Jl)  Hawk.  b.  2.  c.  16.  s.  1.    1  Hale,  .  c.  92.    48  Geo.  m.  c.  58. 

r.  Bac.  Ab.  Commitment,  A.  Dick.  («)  Ante,  45. 
J'  Commitment,  I. 


J 


*  AktDtiM0ammitinciitinteiiefm1,ittIbwk.b.a.e,  10.   lOde^lsa.  SHale^Ul   BacAh* 
^oiiMMCrt.  INiB  J.  CwMnitmniu  Jtefc.  J.  Cwnminnnit, 
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^P  TQE  COMMITBIBNT. 


To  what 
prison. 


agsdnst  the  law  of  Ireland,  in  order  to  be  sent  over  there  to  take 
his  trial  (t)  [1].  The  privy  council  and  secretaries  of  state,  and 
some  other  persons  in  authority,  have  also  the  power  of  com- 
mitting, for  treason  and  other  offences  affecting  the  public  {u). 

The  prisoner  ought  to  be  committed  to  a  prison  within  the 
realm  of  England,  and  it  is  expressly  enacted  by  die  habeas 
corpus  act,  that  no  subject  shall  be  sent  into  Scotland,  Ireland, 
Jersey,  Guernsey,  Tangier,  or  into  parts  beyond  the  seas, 

« 

whether  within  or  without  the  dominion  of  his  majesty;  and  if 
he  be,  the  act  gives  him  an  action  of  false  imprisonment,  and 
provides  that  he  shall  recover  treble  costs,  and  not  less  than 
£500  damages  (tv).  The  party  oug^t  also  to  be  committed  to 
a  common  {»ison  of  tfie  county,  in  which  the  offence  was  com* 
r#i08l  niitted  and  the  ^warrant  was  granted,  though  backed  into  ano- 
ther district  (x).  And  it  has  been  enacted,  that  all  murderers 
and  felons,  shall  be  imprisoned  in  the  common  gaol,  and  not 
elsewhere,  and  that  the  sheriff  shall  have  the  keeping  thereof  (y). 
It  has  been  said,  that  in  cases  of  felony,  the  prisoner  should  not 
be  conmiitted  by  justices  of  the  peace  to  the  new  prison  (z).  But 
the  house  of  correction  for  the  county  of  Middlesex,  adapted  to 
the  separate  reception  of  felons  pursuant  to  the  32  Geo.  III.  c. 
64.  and  other  acts,  is  a  legal  prison  for  the  safe  custody  of  per- 
sons under  a  charge  of  high  treason  (a),  and  the  Tower  is  a  legal 
prison  for  state  prisoners  by  immemorial  usuage(&);  and  it  is 
provided,  that  persons  charged  with  small  offences  may  be  com- 
mitted by  justices  to  the  house  of  correction,  or  the  common 
gaol  (c).  And  the  court  of  King's  Bench,  may  commit  defend- 
ants to  any  prison  in  England  which  they  shall  think  most  pro- 
per, and  the  party  so  committed,  cannot  be  removed  or  bailed 
by  any  mher  court  {d).  The  party  should  be  committed  to  the 
proper  prison  in  the  first  instance;  for  to.  prevent  the  vexation. 


(0  2  Stra.  848.    4  Taunt.  34. 

(m)  7  T.  R.  736,  742.  Hawk.  b.  2. 
c.  16.  Dick.  J.  Commitment,  I.  Ante, 
34. 

(w)  31  Car.  n.  c.  12.  Hawk.  b.  2. 
c.  16.  s.  5.   Bac.  Ab.  Commitment,  C. 

(x)  24  Geo.  fi.  c.  35.  s.  1.  Hawk, 
b.  2.  c.  16.  8.  6.  to  8.  10.  Bac.  Ab. 
Commitment,  C.  and  Gaol,  C.  Dick. 
J.  Commitment. 


(y)  11  &  12  W.  in.  c.  19.  8.  3.  5 
Hen.  TV.  c.  10.  Hawk.  b.  2.  c.  16.  s. 
6.  Bum  J.  Commitment,  and  Gaol,  C. 

(z)  1  Ld.  Raym.  66.  2  Hale,  123. 
1  Hale,  585.  n.  1. 

(a)  8  T.  R.  172. 

(b)  5  Mod.  82.  8  T.  B.  173.  1  Ld. 
Ravm.  425. 

(c)  6  Geo.  I.  c.  19.  8.  2. 

(d)  Moore,  666.   Bac.  Ab.  Gaol.  C. 


[11  Nbw  York. — ^A  justice  of  the  peace  cannot  grant  a  warrant  to  appre- 
hend a  criminal  for  an  offence  committed  in  another  state.   2  Cainet  Rep,  213. 
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«nd  danger  of  protracted  imprisonment  which  might  otherwise 
be  occasioned  by  lus  removal  from  gaol  to  .gaol,  it  is  provided 
by  the  habeas  corpus  act,  that  if  any  subject  shall  be  committed 
to  any  prison,  or  in  custody  of  any  officer  for  any  supposed  cri- 
minal matter,  he  shall  not  be  removed  from  such  prison  and  cus- 
tody into  the  custody  of  any  other  officer,  unless  it  be  by  habeas 
corpus  or  some  other  legal  writ,  or  where  he  is  delivered  to  a 
constaUe  or  other  inferior  officer  to  be  conveyed  to  some  com- 
mon gaol,  &c.  on  pain  of  forfeiture  *of  if  100  for  the  first  of-  [♦lOQ] 

I  fence,  and  £2QO  for  the  second  (e). 

f  Though  it  has  been  said  that  a  commitment  need  not  beFoimof 

drawn  with  the  same  precision  as  an  indictment  (/),  yet  it  is^^* " 
very  important  that  it  should  be  framed  with  accuracy,  or  the 
party  may,  though  prosecuted  for  a  felony,  be  discharged  out 
of  custody,  or,  if  be  escape,  the  officer  may  not  be  punishable  (g). 
The  formal  requisites  of  the  commitment  may  be  considered 
under  the  following  heads  (A). 

1.  Every  final  commitment  must  be  in  writing  under  hand 
and  seal,  and  show  the  audiority  of  the  magistrate,  and  the  time 
and  i^ace  of  making  it  (i).  A  magistrate,  however  may,  by 
parole,  order  a  party  to  be  detsdned  a  reasonable  time,  until  he 
can  draw  out  a  formal  commitment  (i).  And  it  is  said,  that 
though  advisable,  it  is  not  absolutely  necessary- to  state  that  die 
commitment  was  made  by  the  justice  in  th^t  character,  for 
though  his  authority  do  not  appear  at  the  beginning  <^  the  mit-> 
dmus,  it  may  be  supplied  by  averment  (I).  In  order,  however, 
to  show  the  jurisdiction  of  the  magistrate,  to  take  cognizance 
of,  and  commit  for  an  offence  perpetrated  out  of  his  county,  on 
the  ground  of  the  party  having  been  apprehended  there,  as  in 
case  of  a  person  arrested  in  one  county  for  bigamy  committed 
in  another,  it  is  usual  to  state  the  fact  in  the  commitment  (m). 

2dly^  The  mittimus  may  be  made  either  in  the  king's  name, 
or  that  of  the  justice  awarding  it  (a?),  but  the  latter  is  die  most 
usual. 


(e}  31  Car.  n.  c.  2.    Hawk.  b.  2.  c.      8. 13.    Bac.  Ab.  Comniitment,  ^, 
^0.  (k)  7  Eajit,  537.   2  Hale,  122. 

5  T.  R.  iro.    2  Leach,  584.    .  (0  2  IJale,  122.   Dick.  J.  Commit- 


16.  a.  10.  (k)  7  Eajit,  537.   2  Hale,  122. 

(J)  5  T.  R.  170.    2  Leach,  584.    .  (/)  2  Ij 

Xg)    Bac.    Ab.    Commitment,    £.      ment,  IV. 


Hawk.  b.  2.  c.  16.  a.  16.  (m)  1  Jac.  L  c.  11.    Toonc,  63. 

(A)    Bum  J.  Commxtroent.    IHck.  (n)  Dalt  J.  c.  125.  Hawk.  b.  2.  c. 

J.  Commiunent.  16.  a.  14.  Dick.  J.  Commitment,  IV. 

(»)  2  Hale,  122.  Hawk.  b.  2.  c.  16. 

Vol.  I.  M 
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r*110]  ^^i^Yt  The  mittimus  ahould  he  directed  to  the  gaoler  or 
jceeper  ol  the  pri$oxi  (0),  and  not  be  generally  to  carry  the  parQr 
^  ^jrison{p).  Qut  a  commitment  to  the  Tpwer  of  London,  is 
9aid  to  be  a  good  commitment  to  the  lieutenant  of  the  Tower  (^). 
The  magistrate's  commitment  at  the  police  offices  for  the  me- 
^opolfs,  is  merely  directed  to  the  gaoler  (r).  But  in  oth«r. 
pounties  ^d  places,  the  justice's  warrant  and  commitment  is 
usually  directed  to  a  constable,  and  to  the  keeper  of  the  proper 
gapl,  commanding  the  former  to  convey  the  prisoner  into  the 
'  custody  of  the  latter,  and  the  latter  to  receive  and  keep  him  («)• 

4dily,  llie  prisoner  should  be  described  by  his  name  and  sur- 
name if  known,  and,  if  not  known,  then  it  may  suffice  to  de- 
scribe the  person  by  hi9  age,  stature,  complexion,  colour  of  hair, 
and  tl>e  like,  ^nd  to  add,  that  hye  refuses  to  tell  his  name  (0* 

5^1y,  It  is  said  that  it  is  safe  to  state,  that  the  party  has  been 
.charged  upon  oath,  but  this  is  not  necessary,  for  it  has  been  re- 
solved, that  a  commitment  for  treason  or  for  suspicion  of  it, 
without  setting  forth  any  particular  accusation  or  ground  of  the 
suspicion,  is  valid  (u).  And  it  was  recently  decided,  not  to  be 
necessary,  because  ^  commitment  m^y  be  super  visum)  and  then 
an  oath  is  not  requisite  (w);  and  for  the  same  reason,  it  is  not 
necessary  to  state  any  part  of  the  evidence  adduced  before  the 
Ifiagistrate,  or  to  ^how  the  grounds  on  which  he  has  thought  fit 
to  commit  the  defendant  {x)J 

6th}y,  But  it  is  necessary  to  set  forth  the  particular  species 
of  crime  alleged  against  the  party,  with  convenient  certainty 
[♦ill]  whether  the  cpmmitment  be  by  a  justice  *of  the  peace,  a  secre- 
t|iry  <rf  state,  the  privy  council,  or  any  other  authority  (y).  There 
fippear  to  be  several  reason^  for  requiring  that  the  cause  of  the 
commitment  should  be  distincdy  stated,  for  if  no  cause  be  shown, 
and  the  prisoner  escape,  it  is  said  that  the  officer  is  not  punish- 
able (z),  nor  will  it  be  an  offence  under  the  statute  46  Geo.  II. 


[•)  lUvk.  b.  2.  c.  16.  8. 13.  mitment,  IV. 

[p)  2  Stnu  934.    1  Ld.  Ra>in.  424.  (w)  1  Leach,  167. 

tq)  1  Ld.  Raym.  425.  he)  2  Wils.  158. 

[rS  See  fbrni  hst  toU  English  edit.  (y)  11  St  Tp.  304^  318,  9.  2  Wils. 

[a)  Bum  J.  Commitment.  See  form  158,  9.    Cro.  Jac.  81,  2.   Hawk.  b.  2. 

poM  last  vol.  0.16.8.16.    1  Hale,  584.  2  Hale,  122. 

(0  1  Hale,  577.    Burn  J.  Commit-  2  Inst  52.    1  Stra.  3  &  4.    14  East, 

ment,  in.    See  Ante,  39,  40,  as  to  a  70,  72,  3.    Dick.  J.  Commitment,  IV. 

warrant  agunst  an  unknown  person.  (r)  Id.  ibid.    2  Inst  52.    But  see 

^  (u)  Hawk.  b.  2.  c.  16.  s.  17.  1  Stra.  X  Hale,  584.   2  Htlc,  123.    Bac.  Ab. 

3  &  4.   2  WUs.  158.   Dick.  J.  Com-  Escape,  A 
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c.  31.  to  enable  the  prisoner  to  escape  horn  the  prison  {a).  And' 

the  sheriff  i^  to  make  a  calendar  of  dte  priscmers  in  his  gad,  and 

deliver  it  to  die  justices  of  gaol  delivery,  stating  the  pri8<mertf, 

and  the  crime  for  wlttch  they  are  detuned  in  custody  {by   Aild 

lasdy^  because  the  court  before  whom  the  prisoner  is  removed 

|P  habeas  corpus,  oug^t  to  dbcharge  or  bail  him  (c).    And  this 

rule  applies  not  only  where  no  cause  at  all  is  expressed  in  the 

comimtment,  but  also  when  it  is  so  loosely  set  forth,  that  th^ 

court  cannot  judge  whedier  it  were  a  reasonable  ground  of  im» 

|M-is<»iment  (d).    And,  therefore,  if  the  commitmeht  be  far  fe<* 

lony,  it  oug^  not  to  be  generally  fro  febnii^  hut  it  must  coto^ 

tain  the  special  nMure  of  the  feloiiy,  briefly  as  forfeUmy  of  the 

death  of  J*  S«,  or  for  burglary  in  breaking  the  house  of  J.  S« 

&c.  (e)     But  though  it  was  formerly  though  otherwise,  it  ap» 

pears  no^nr  to  be  setded,  that  a  commitment  for  high  treason,  or 

sospicicMk  of  treason  genenAy,  or  for  treasonable  practices,  witfa^  * 

out  stating  any  overt  act  or  other  particulars  of  the  crime  is  suf« 

iicient  (y*).  And  it  has  been  observed,  that  diere  are  preeed^ntif 

of  commitment  for  felony  in  general  in  good  authors,  widiout 

stating  the  ^specific  accusation  (^)*    So  in  Wilkes'  case  (A),  al  r*li8] 

commitment  for  publishing  ^^a  most  infamous  and  sedition^ 

^  libel,  entitled,  die  North  Briton^,  nusdier  45,  tending  to  in-       \ 

**  flame  the  minds  and  afienate  the  affection  of  the  people  from 

^lus  majesty,  and  to  excite  diem  to  tiaitorous  insurrecdonsf 

^  against  the  government,"  was  held  sufficient,  diough  it  watt 

urged  that  the  libel  ought  to  have  b^en  set  fordi,  in  order  dntf 

the  court  on  a  habeas  corpus  might  be  able  to  6x  the  quantum 

of  bail.    S6  it  has  been  held,  that  a  conunitment  which  charged 

die  party  generally  with  msulting  justices  of  dve  peace  in  die 

^ecudon  of  their  office,  without  specifying  what  he  said  or  £d, 

is  sufficient  (f).    It  is,  however,  in  general  advisable  to  describe 

the  offence  concisely,  but  in  substance  as  in  an  indictment  (i). 

When  the  facts  of  die  case  will  warrant  a  commitment  for 
Cdony,  the  mitdmus  should  not  be  on  suspicion  of  felony;  for 


(a)  1  Leach,  ^,  36.1.  (/)  7  T.  R.  736.     Hawk.  b.  2.  c. 

3  Hale,  122.    5dGeo.  DI.  16.8.16.    IStra.  3and4. 

2  Inst  52.    Hawk.  b.  2.  c.  16.  U)  Hawk.  b.  2.  c.  16.  8.  16.    See 


W  2  Hale,  122.    S6  Geo.  DI.  16.  8.  16.    1  Stra^3  and  4 

(e)  2  Inst  52.    Hawk.  b.  2.  c.  16.  U)  Hawk.  1 

a- 16.   Daft.  J.  c.  166.    2Wi]s.l58»9.      Dalt  J.  c.  174. 


Cm.  J.  81,  2.    11  St  Tr.  318.  (A)  2  Wila.  153,  159. 

(</}  2  Hale,  123.   Hawk.  b.  2.  c.  16.  (i)  2  Banutfd,  155.  But  se^  Hai^k. 

■•  16.  b.  2.  c.  16.  8.  16. 

(«)  2  Wik.  158,  9.    2  Hale,  122.  (^)  See  the  numeroos  preted^ht^, 

^k  J.  ComiBitiDeiit.  poit  W  vol  British  edit 
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Lord  Mansficfld  said^  that  on  such  a  commitmient,  a  party 
has  a  right  to  be  bailed,  under  the  act  of  habeas  corpus  (/)• 
And  a  third  person  who  facilitates  the  escape  of  a  party  socom-. 
mitted,  would  not  be  indictable  under  the  statute  16  Geo.  II*  c. 
31  (m)«  And  where  the  offence  is  created  by  statute,  it  should 
be  described  accprdiiig^y  in  the  mittimus;  and,  therefore,  a  dc;-  . 
fendant  who  had  been  commitited,  ^^for  having  with  force  and 
arms  made  an  assault  on  the  prosecutor,  with  intent  feloniously 
to  steal,  take,  and  carry  away  from  the  person,  &c*"  was  bailed, 
because  he  was  not  charged  with  any  offence  within  the  statute 
7  Geo.  II.  c.  21.  which  relates  to  felonious  attempts  to  rob  (n). 
So  a  commitment  should  not  be  in  the  disjunctive  (o). 
f  *1 13]  It  is  not  necsaary,  however,  to  allege  in  the  mitdmus  *that  the 
offence  was  feloniously  committed;  and  it  is  sufficient,  if  enough 
appear  upon  the  face  of  it,  that  the  charge  was  for  a  felony;  and 
the  court  of  King's  Bench  will,  upon  a  habeas  corpus,  accord- 
ingly bail  or  remand  the  the  prisoner  (/»)•  And  though  the  com- 
mitment itself  be  informal,  yet,  if  the  corpus  delicti  appear  in 
the  deposition  returned  to  the  court,  the  defendant  will  not  be 
bailed,  but  remanded  {j).  And  in  a  late  case  (r),  it  was  .stated 
to  be  a  general  rule,  dial  upon  application  to  bail  upon  a  habeas 
corpus,  the  court  requires  to  see  the  depositions;  and  frcMn 
thence  if  they  see  just  cause,  without  regarding  the  regularity 
or  irregularity  of  the  conunitment,  discharge  or  bail  the  prison* 
er,  a^id  the  court,  in  such  a  case,  nevet  form  any  judgment 
•  whether  the  facts. amount  to  felony  or  not,  but  merely  whether 
enough  is  charged  to  justify  a  detainer  of  the  prisoner,  and  put 
him  upon  his  trial.  The  practice  is,  that  even  if  the  commit- 
ment be  regular,  the  court  will  look  into  the  depositions,  to  see 
if  there  were  a  sufficient  ground  laid  to  detain  the  party  in  cus- 
tody; and  if  there  were  not,  would  bail  him:  and  so,  if  the- war- 
rant of  commitment  were  informal,  and  a  serious  offence  shown 
to  have  been  committed,  they  will  not  discharge  or  bail  the  pri- 
soner, without  first  looking  into  the  depositions,  to  see  whether 
there  is  sufficient  evidence  to  detain  him  in  custody.  And  it 
seems,  that  the  commitment  omitting  the  cause  lor  which  the 


0  1  Leach,  98.  n.  a.  (p)    i  jLeach,  484.     3  T.  R.  255. 

m)  1  Leach,  97,  363.  Dick.  J.  Commitment,  IV.  ace.     1 

[n.)  5  T.  R.  169.    2  Leacb,  583.  2      Leach,  162.  cont. 

T.  R,  255.    1  Leach,  484.  (g)  3  East,  157. 

(o)  Cald.  26.  (r)  Cald.  295.    1  Lead),  270. 
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party  is  to  be  imprisoned,  does  not  make  it  id>solutely  void,  so 
as  to  subject  the  gaoler  or  officer  to  an  action  for  false  imprison* 
ment,  or  excuse  him  for  an  escape,  for  he  may  plead,  as  an  ex- 
cuse, that  the  imprisonment  was  for  felony  («). 

In  the  last  volume  is  given  a  comprehensive  statement  of  of- 
fences, as  described  in  the  commitment,  arranged  in  *a  sys-  [*114] 
tenaatic  order  (/);  and  where  a  form  is  not  there  to  be  found 
appUcable  to  the  particular  case,  the  precedents  of  indi<!tments 
may  be  resorted  to,  from  which  the  statement  of  the  offence 
may  be  taken* 

/thly.  The  commitment  should  point  out  the  place  of  im- 
prisonment, and  not  merely  direct  that  the  party  should  be  taken 
to  prison  (u).  We  have  already  considered  the  proper  prison  to 
which  he  oug^t  to  be  conveyed  (w). 

8thly,  IVith  respect  to  the  ttme  and  mode  of  imprisonment, 
it  is  observed  that  the  commitment  should  have  an  apt  condu- 
uon ;  namely,  to  detain  the  party  ^^  until  he  shall  b^gdischarged 
by  due  course  of  law  (Ar)f'  these  words  alone  are  proper  where 
the  party  is  committed  for  an  offence  not  bailable,  but  where  he 
is  committed  for  want  of  sureties  for  a  bailable  oifence,  it  is 
usual  to  direct  the  gaoler  to  keep  the  prisoner  in  his  ^'said  cus- 
tody for  i^ant  of  sureties,  or  until  he  shall  be  discharged  by  due 
coia-se  of  law.*^    When  the  offence  is  not  bailable,  the  part>- 
may  be  committed  until  the  time,  of  trial,  as  ^^ until  the  next 
general  gaol  delivery  of  the  said  county  (y),"  or  ^^  the  next  gene- 
ral quarter  session  of  the  peace,  to  be  held  in  and  for  the  said 
county  (z)*"   But  the  most  usual  and  comprehensive  words  are 
^  until  he  shall  be  discharged^  by  due  course  of  law  (a)«"    The 
imttimus  may  command  the  gaoler  to  keep  the  party  ^^  in  safe 
custody,"  for  if  every  gaoler  be  bound  by  law  to  keep  his  pri- 
aoner  in  such  custody,  there  can  be  no  objection  to  a  mittimus 
rembding  him' of  his  duty  (b).    And  if  the  conclusion  be  irre- 
gular, it  is  said  that  it  will  not  wholly  vitiate  the  mittimus,  and 
that,  therefore,  if  a  *cQmmitment  "till  further  order"  be  made  [*115] 


(«)  IHale,  584.    2  Hale,  123.  Bac.  (x)  2  Hale,  123.  Hawk.  b.2.  c.  16. 

Ab.  EKape,  A<    3  Saund.  101.  y.  n.  2.  s.  18. 

acr.butseeCfo.J.81.  Bac.  Ab.Tres-  {y)  Toone,  100.  Williams  J.  Com- 

P««i,  D.  3.  centra!  mitmcnt,  V. 

(0  These  are  tlie  appiored  forms  (z)  Toone»  360. 

used  at  the  principal  pouce  offices.  (a)  Dick.  J.  Commitment,  IV. 

(«}  SStra.934.    1  Ld.  Raym.  424.  {b)  Hawk.  b.  2.  c.  16.  0.  15.    1 

W  Ante,  107,  8.  ,St».  3. 


94  W  THB  COMMItBIENT. 

by  a  justice,  yet  a  breach  of  prison  under  such  warrant  would 
be  a  felony;  and  if  the  party  were  removed  by  habeas  corpus, 
yet,  if  the  matter  appear  to  be  such  as  will  require  his  detention 
in  custody,  or  his  finding  sureties,  he  shall  be  bailed  or  commit- 
ted accordingly,  and  not  discharged;  because  the  infonnsd  con- 
clusion will  be  rejected  (c). 

In  practice,  the  commitments  made  out  at  the  police  offices 
for  the'metropolis,  differ  in  form  from  those  issued  by  country 
magistrates  (^).  The  first  are  addressed  to  the  keeper  of  the 
gaol  of  Newgate,  or  the  New  Prison,  Clerkenwell,  or  die  go- 
vernor df  the  House  of  Correction  at  Cold  Bath*  Fields,  or  the 
governor  of  Tothill  Fields  Bridewell,  &c.  and  to  their  respec- 
tive deputies;  and  after  stating  the  county  or  district  in  the 
margin,  the  justice  commands  such  gaoler  to  receive  the  body 
of  the  defendant,  describing  him  by  name  and  addition,  if  they 
be  known,  or,  if  not,  by  as  minute  a  description  as  die  case  will 
allow,  andiidding  that  he  refuses  to  tell  his  name,  brought  .be* 
fore  such  justice  by  such  a  person,  and  charged  before .  such 
justice  upon  the  oath  of  such  a  person  or  persons  upon  oath  or 
oaths,  with  such  an  offence  (stating  it  concisely).  No  precise 
mode  of  introducing  the  statement  of  the  offence  appears  mate- 
rial. The  most  usual  form  runs  ^  with  feloniously  assaulting, 
,  &c."  or  it  may  be  **  with  having  on,  &c."'or  "  for  unlawfully, 
&c."  or  "  charged  with  a  misdemeanour,  to  wit,  with  hav- 
ing, &€•"  or  "  with  suspicion  of  having  been  guilty  of,  &c.*'  or 
**  for  that  he  the  said  C.  D.  on,  8cc."  The  lattef  seems  the  pre- 
ferable form,  where  the  charge  is  long,  and  then  the  usual  form 
of  an  indictment  may  be  adopted  in  describing  the  offence.  If 
the  offence  be  against  a  statute,  the  description  should  close  with' 
the  words  ^  contrary  to  the  form  of  the  statute  or  statutes  in 
[*116]  such  *case  made  and  provided."  The  commitment  then  pro- 
ceeds with  a  direction,  ^^  him  therefore  safely  keep  in  your  said 
custody,  until  he  shall  be  discharged  by  due  course  of  law  ;^^  or 
if  he  was  committed  for  a  b^lable  offence  and  for  want  of  find- 
ing sureties,  "  for  want  of -sureties"  or  "  until  he  shall  be  dis- 
charged by  due  course  of  lawJ' 

The  form  used  in  other  places  (e)  states  at  the  head,  the  style 
and  jurisdiction  of  the  justice,  and  is  directed  to  the  constable 


f 


c)  1  Hale,  584.  llsh  e<fit]on. 

d)  See  fbnns  post  last  vol  Eng^         (e)  See  fonn  post  iMtvoLEngied 


of  a  named  parieli  or  place,  and  to  the  keeper  of  a  particular 
*  ffuofk^  and  comniaods  the  coBstable  to  convey  iQto  the  custody  of 
the  gaoler  the  defendant  chai^ged  upon  oath  of  the  offence  de- 
scribed as  in  the  other  form,  ^nd  conunands  the  gaoler  to  re* 
eeive  and  keep  the  puty  in  his  gaol  until  he  shall  thence  be  de* 
livered  by  due  course  of  law;  and  this  form  is  subject  to  the 
'       same  vaiialioiis  as  that  used  at  the  police  offices. 

If  the  magistrate  acting  within  the  scq>e  of  his  jurisdiction, 
but  taking  an  err<Hieous  view  of  the  effect  of  the  evidence,  should 
come  to  a  wrong  conclusion,  and  commit  the  defendant,  and  he 
should  be  afterwards  discharged  by  the  superior  court  on  a 
habeas  corpus,  yet  he  cannot  on  that  account  sue  the  mag^s* 
tnoe  (/). 

The  expenses  of  conveying  the  prisoner  to  gaol,  are  to  be  de-  Expense 
frayed,  as  pointed  out  by  the  stat.  3  James  I.  cap.  10.  and  27  taJeto^^' 
Geo.  11.  cnf.  3.  and  sect.  1  (g).    The  first  of  these  "Statutes  di-P'^'^- 
V      rects  that  every  person  who  shall  be  committed  to  the  common 
gaol  by  any  justice,  for  any  offence  or  misdemeanour,  having 
Bieans  or  ability  thereunto,  shall  bear  his  own  reasonable  charges, 
of  sending  him  to  gaol,  and  of  hi*  guard;  and  if  he  refuse,  the 
justice  may  issue  hi^  warrant  to  seize  and  sell  sufficient  quantity 
of  his  goods«    The  latter  act  directs  that  when  the  prisoner  has 
not  money  or  goods  in  the  county  where  *he  is  taken,  sufficient  [*lir] 
to  pay  these  expenses,  a  justice  may,  by  his  warrant,  order  the 
treasurer  of  a  county  to  pay  the  same.    But  in  Middlesex,  the 
ci^ense  is  to  be  borne  by  the  overseers  of  the.  poor  of  the  parish 
where  the  party  was  apprehended.  By  the  habeas  corpus  act  (A) 
die  charge  of  conveying  an  offender  is  limited  not  to  exceed  • 

1^  pence  per  mile. 

It  is  the  duty  of  tfie  gaoler  to  receive  the  party ;  and  if  he  re-  Gander  to 
nise,  or  ta]pe  any  thing  for  receiving  him,  he  is  punishable  by  the  pri- 
Ac  justiceo  of  gaol  delivery  (?)•  , If  a  party  be  comnAtted  for  fe-  *"**'•  ^*^' 
lony,  and  the  gaoler  will  not  receive  him,  the  constable  must 
bring  him  hack  to  the  town  where  he  was  taken,  and  that  town 
^  be  charged  with  the  keeping  of  him,  until  die  next  gaol  de- 
Gvery;  or  the  person  that  arrested  him  may  in  such  case  keep 
^  prisoner  in  his  own  house  (i).     It  is  provided  that  felons 

(/)  14  East,  82.  (h)  31  Car.  H.  c.  %  s.  2. 

.  Cr)  nick.  Seas.  401.    The  prori^         (0  Dtlt.  J.  c.  170.    4  Edw.  ni.  c. 

■0A8  of  55  Geo.  ni.  c.  50.  do  not  seem  10.    55  Geo.  m.  c.  50. 
^  affect  these  regahtiitiis.  (Jb)  Dtlt  J.  ci70. 
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shall  be  imprisoned  in  distinct  roon&s  from  those  who  aft  con* 
fined  as  debtors  (/)•  We  have  before  seen  that  the  gaoler  is 
prohibited  from  removing  the  prisoner  unless  under  a  lawful 
authority  (m).  This  oQicer  is  protected  from  liability,  though 
he  shoidd  receive,  by  mistake  of  the  constable,  a  person  whom 
it  was  not  intended  to  confine  (n). 
Copy  of  It  is  enacted  by  the  habeas  corpus  act,  that  if  any  c^cer  or 
T7^  gaoler  shall,  upon  demand  made  by  the  prisoner  or  other  penon 
on  his  behalf,  refuse  to  deliver,  or  within  the  space  of  six  hours 
after  demand,  shall  not  deliver,  to  the  person  so  demanding,  a 
true  copy  of  the  warrant  of  commitment  or  detainer  of  such  pri- 
soner, he  shall  forfeit  to  the  prisoner  or  party  aggrieved,  for 
the  fitst  offence  iglOO,  and  idr  the  second  ^200;  and  shall  also 
be  deprived  of  his  office  (d) :  and  the  prisoner  suing  as  the 
[#118]  ^party  grieved  is  entitled  to  the  costs  of  action  (p)»  And 
where  a  person  is  sent  over  from  Ireland  under  a  warrant 
from  a  secretary  of  state  for  that  country,  charged  with  any 
offence,  and  is  committed  to  prison  until  he  can  be  brought 
before  a  judge,  and  the  warrant  is  left  with  the  gaoler,  this 
is  such  a  conmiitment  as  entities  the  prisoner  to  a  copy  un» 
der  the  habeas  corpus  act,  after  it  has  been  demanded  (f). 
But  where  a  person  after  appearing  before  a  magistrate,  and 
being  unable  to  find  bail,  at  his  own  request,  is  permitted  to 
continue  in  the  custody  of  the  officer  for  ,a  short  time,  he  is 
not  entitle/1  to  a  copy  of  the  commitment  (r)«  And  service  of 
a  demand  of  a  copy  of  the  commitment  on  the  turnkey  of  a 
prison,  is  not  sufficient  to  support  an  action  against  the  gaoler 
#  for  the  penalty  incurred  by  him  under  the  habeas  corpus  act,  if 

the  gaoler  himself  were  in  the. prison;  but  if  he  be  not  there, 
then  the  deputy  may  be  served;  and  if  the  deputy  have  no  de- 
puty, then  in  the  absence  of  the  deputy,  service  may  be  made 
on  the  turnkey,  or  it  may  be  left  at  the  gaol:  for  it  is  the  duty 
of  the  governor  to  leave  some  person  in  his  place  (s). 
Certiiyiiig  The  Statute  3  Hen.  VII*  cap.  3., enacts,  that  every  sheriff  and 
mUment  g^<^^^^  ^^^  certify  the  names  of  every  prisoner  in  his  custody, 
at  tiie  next  general  gaol  delivery,  there  to  be  calendared  before 


(0  22  and  23  Car.  H.  c.  20.  s.  13.  (p)  1  H.  Bl.  10. 

(m)  31  Car.  II.  c.  2.  6.  9.  (q)  3  Esp.  Eep.  174.     See  preee- 

(n)  Ante,  60.    Sir  T.  Jones,  214.  dent,  7  Went  175.   2IUch.  C.P.202. 

Cowper,  479.  sod  vide  3  Campb.  35.  (r)  1  Str.  167. 

(o)  31  Car.  n.  c.  2.  8.  5.  (t)  2  Boa.  and  Pul.  530. 
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llie  juadces  erf"  gad  delivery,  wherd>y  they  may  aa  well  for  the 
idng  as  for  Ae  party,  {nroceed  to  make  deliverance  of  such  pri- 
aooers  according  to  the  law,  on  pain  of  forfeiting  100  shillings  {ty 

When  a  person  thus  committed  is  advised  that  his  commit*  Of  the  ha- 
meat  is  illegal,  or  that  he  is  entitled  to  be  discharged  or  bailed  p^  ^ 
by  a  superior  jurisdiction,  he  may  obtain  rdief  by  writ  of  habeas  proceed- 
corpus^  and  the  proceedings  thereon  (»),  *which  is  the  only{^u). 
Goune  of  proceeding,  as  a  certiorari  cannot  be  obtsuned  {w).  In*  [*119] 
deed  whenever  a  person  is  restrained  of  his  liberty,  by  being 
confined  in  a  common  gacd,  or  by  a  private  person,  whether  it 
be  for  a  crimimd  or  civil  cause,  and  it»  is  s^prehended  that  the 
impriaonment  is  illegal,  he  may  regularly  by  habeas  corpus  have 
his  body,  and^  the  proceedings  under  which  he  is  detained,  re« 
moved  to  some  superior  jurisdiction  having  authority  to  exa- 
sune  the  legality  of  the  commitment;  aaad  on  the  return,  be  will 
be  either  discharged,  bailed,  or  remanded  (x)*    There  are  Aree 
descriptions  of  writs  of  habeas  ccMpus,  more  immediately  con- 
nected with  criminal  'diarges,  viz.  the  habeas  corpus  ad  msbju 
cJendHm^  the  habeas  corpus  ad  deliberandum,  et  recipiendum, 
and  die  habeas  coipus  cum  causA;  each  of  which  we  will  no^ 
psrticularly  examine* 

The  habeas  corpus  ad  subjiciendum,  (so  termed  from  the 
hnguage  of  the  writ  (^),  to  undergo  and  receive  all  such  things 
as  the  court  shall  consider  of  die  party  in  that  behalf,)  issues  in 
criminal  cases,  and  is  deemed  a  prerogative  writ,  which  the  king 
nsy  send  to  any  place,  he  having  a  right  to  be  informed  of  the 
ttste  and  condition  of  every  prisoner,  and  for  what  reascm  he  is 
cwi&ned.  It  is  also,  in  regard  to  the  subject,  deemed  his  writ 
of  ri{^t,  to  which  he  is  entitled  ex  debito  justitisB,  and  is  in  na- 
ture of  a  writ  of  error  to  examine  the  legality  of  the  commit- 
mem,  and  therefore  commands  the  day,  the  caption,  and  the 
Wtfe  of  detention,  to  be  retunied  (z).  The  obligation  on  judges 
to  isfie  this  writ,  is  principally  governed  by  the  statute  16  Geor 
I*  c.  11.  and  the  celebrated  act  of  habeas  corpus  (a)  [1]. 

(0  Hftwk.  b.  %  c.  16.  9.  31.    Dick.  (a?)  Bac.  Ab.  Hi6eas  Corpus,  A. 

/.  CoQunitmeiitt  H.  (y)  See  forai  post  last  yol.  Hand'* 

(«)  As  to  this  writ  and  the  proceed-      Prac.  520.    3  Bla.  C.  131. 


.  KV)  AS  to  tniswnt  ana  tne  proceed-  rrac.  s:aj,    jum.  c.  ui. 

W  in  ^enenO,  see  3  Bh.  0. 131  to  (z)  Id.  ibid.    Bac.  Ab.  Habeas  Cor* 

^-  Bac.  Ab.  Habeas  Corpus.  Com.  puiy  A« 

%•  Habeas  Corpus.    Hand's  Pnu  68  <a)  31  Car.  H.  c.  3.    Sec  the  ana- 

^74,  Williams  J.  Habeas  Corpus.  Ifns  of  the  pzovinons  in  this  act,  3 


[1]  For  the  habeas  corpus  act  <tf  Psansyhrania,  tee  3  Souths  LsWi»  ^5. 
Vot.  I.  "  N 
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«  ■ 

.  It  is  provided  by  the  first  of  these  eoactments,  that  if  any 
[*120]  person  be  committed  by  the  king  himself,  in  person,  *or  by  his 
privy  council,  or  by  any  of  the  members  thereof;  he  shall  have 
granted  to  him,  without  delay,  a  writ  ot  habeas  corpus,  upon  de- 
mand or  motion  made  to  the  court  of  King^s  Bench  or  Common 
Pleas;  and  on  hb  giving  security  on  his  own  bcmd,  to  pay  the 
charge  of  carrying  him  back,  if  he  should  be  remanded.  The 
person  to  whom  the  writ  is  directed,  is,  upon  due  and  conve- 
nient notice  of  the  writ,  on  the  return  of  it,  to  bring  the  body 
into  court,  and  certify  the  cause  of  the  detainer,  and  thereupon 
the  court  within  three  court  days  after  such  return  is  made,  are 
to  examine  and  determine  the  legality  of  such  commitment,  and 
do  what  to  justice  shall  appertain  in  delivering,  bailing,  or  re- 
manding him* 

The  principal  habeas  corpus  act  31  Car.  IL  c.  2.  was  passed 
in  consequence  of  the  dela]rs  which  frequently  arose  from  she- 
ri&,  gaolers,  and  other  officers  having  the  king's  subjects  in 
their  custody,  neglecting  to  make  returns  to  writs  of  habeas  cor- 
pus, by  standing  out  an  alias  and  pluries  habeas  corpus,  and 
sometimes  more,  and  by  evading  obedience  to  th^writs  di- 
rected to  them  from  the  superior  tribunals  {b)m 

After  reciting  the  inconveniences  which  had  arisen  from 
these  oppressions,  it  proceeds  to  declare,  that  when  any  habeas 
corpus  is  directed  to  any  mimsterial  officer  or  other  person,  who 
detains  the  applicant  in  his  custody,  after  it  has  been  served  on 
the  officer,  or  left  at  the  gaol  or  prison  wijth  any  of  the  under 
keepers  or  deputy  of  the  officers  or  keepers,  the  par^  to  whom 
the  writ  is  awarded  shall,  unless  the  commitment  t^  for  treason 
or  felony  y  plainly  and  specialfy  expressed  in  the  warrant  ofcom^ 
mitmenty  upon  payment  or  tender  of  the  charges  of  bringing  up 
his  prisoner,  not  exceeding  12//.  per  mile,  and  upon  security  be- 
ing given  by  his  own  bond,  to  pay  the  charges  of  carrying  him 
back,  if  he  shaU  be  remanded  by  the  court  or  judge  to  uii^iiihe 
[*121]  shall  be  ^brought  (c),  and  that  he  will  hot  make  any  escape  by  the 
way,  make  return  of  such  writ,  and  bring  the  body  of  the  party 
under  restraint  before  the  Lord  Chancellor  or  Lord  Keeper  of 
the  Great  Seal  of  England  for  the  time  being,  or  the  judges  or 
barons  of  the  ssdd  court  from  whence  the  writ  of  habeas  corpus 


(h)  3  Bis.  Com.  135.  (c)  But  see  55  Geo.  m.  c.  50. 
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iaaiied,  or  the  other  magistrates  before  whom  it  was  made  re- 
tunurible,  and  at  die  same  time  shall  certify  the  tme  causes  of 
hb  detainer  or  imprisooment,  uoless  the  commitmentof  the  and 
par^  within  dtree  days  after  the  writ  has  been  served  upon  him^ 
if  it  be  in  any  pbce  beyond  the  distance  of  twenty  miles  frc»n 
the  plAce  where  it  is  tokbe  returned;  and  if  beyond  the  distance 
of  twenty  miles^  and  not  above  one  hundred  miles,  within  the 
space  of  ten  days^  and  if  beyond  the  distance  of  one  hundred 
nulea,  then  within  the  space  c^  twenty  dajrs  after  such  de- 
livery (^Z). 

And  in  order  tfaatt  no  person  thus  requiredmay  pretend  igno» 
ranee  of  the  import  of  any  such  writ,  die  statute  proceeds  to  m- 
join,  that -all  writs  issued  in  pursuance  of  its  directions  shall  be 
marked  in  this  manner,  ^*  per  Statutum  tricesimo  primo  Carol! 
Secundi  Reg^*'  and  be  signed  by  die  perscm  who  awards  diem* 
The  act  then  comes  to  the  most  important  of  all  its  iQt>vi8iooa. 
It  directs  that  when  any  person  shall  be  committed  or  detained 
for  any  crime,  unless  for  Jelony  or  trea»onpkarUy  exprftd  in 
the  warrant  of  comnutment^  or  as  accessary,  or  on  suspicion  of 
being  accessaty  before  the  fact,  to  any  pedt  treason  or  felony, 
or  upon  suspicion  of  such  pedt  treason  or  felony  jdainly  express- 
ed in  the  warrant,  or  unless  he  is  convicted  or  charged  in  exe- 
cution by  legal  process,  the  individual  conceiving  diat  he  has  a 
lijjht  to  his  libetation,  may  s^peal  to  die  Lord  Chancellor,  or 
LordKeeper,  or  any  of  the  twelve  judges  in  vacation,  who  upon 
view  of  the  coffy  oiihe  warrant  of  oommitment  and  detainer,  or 
upon  oath  made  that  such  copy  was  denied,  are  hereby  autho- 
rized and  required  upon  ^request  made  in  wn6s»g  by  sueh  per-  [•122] 
•on  or  persons,  to  grant  a  habeas  corpus  under  die  seal  of  the 
court,  over  which  the  judge  has  jurisdicdon  directed  to  the  of- 
.iicer,  in  whose  custody  the  party  so  committed  or  detained  shall 
be,  returnable  immediate  before  the  person  who  awards  it,  or 
sigr  other  of  the  judges.    On  the  receipt  of  this  writ,  the  party 
in  whose  custody  the  individual  detained  continues,  must,  with- 
in the  times  limited  in  the  act  specified,  bring  the  prisoner  before 
die  judge  or  court,  before  whom  the  writ  is  made  returnable,  or 
such  jusdces,  barons,  or  one  of  diem,  widi  die  return  of  the 
writ  and  the  true  causes  of  commitment  and  detainer*    On  diis 
the  ma^strate,  or  court,  is  bound,  within  two  days  after  the 

(d)  Sec.  3. 
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party  is  thus  brought  before  them,  to  discharge  the  pmoaer 
from  his  imprisomnent,  on  proper  sureties  for  his  appearance,  if 
it  appear  diat  the  cause  is  bailable;  and  if  not,  the  prisoner  is  to 
be  remanded*  If,  however,  thl^  prisoner  has  wilfully  neglected 
for  the  space  of  two  whole  terms,  after  his  imprisonment,  to 
pray  a  habeas  corpus  for  his  enlargement,  he  can  have  no  habeas 
corpus  in  vacation  time  in  pursuance  of  this  act,  but  must  wait 
till  the  commencement  of  the  term  ensuing  {e). 

By  another  secti<ni  of  the  same  statute,  it  is  provided,  that  no 
one  delivered  by  habeas  corpus  shall  be  re«committed  for  the 
same  offence  undei*  penalty  of  £5QO  (/)•      * 

It  is  further  directed,  that  any  prisoner  may  move  and  obtain 
his  habeas  corpus  as  well  out  of  the  Court  of  Chancery,  or 
Exchequer,  as  out  of  the  King's  Bench,  or  Common  Pleas; 
and  that  the  Lord  Chancellor  or  judges  denying  the  same  on 
sight  of  the  warrant  or  oath  that  it  is  refused,  forfeit  severally 
to  the  party  grieved  the  sum  of  |^500,  to  be  recovered  in  die 
manner  therein  directed  (g)* 
[*123]  *In  the  construction  of  this  statute,  it  seems,  that  the  cases 
writ  is  to  ^^  ^^^^  it  is  compidsory  on  the  court  or  judge  to  gnmt  a  ba- 
be grants beas  corpus  are.  rather  dubious;  thus  it  is  reported  that  Lord 
Kenyon,  said  in^a  case  where  the  party  applpng  for  die  writ 
had  been  committed  by  the  House  of  Lords  for  a  breach  of  pri- 
vilege,  diat  the  court  of  King's  Bench  were  bound  to  grant  a 
habeas  corpus,  but  diat  having  seen  the  return  to  it,  they  were 
also  bound  to  remand  the  defendant  to  prison,  because  die  sub* 
ject  belonged  to  another  tribunal  (A).  But  this  supposed  obliga- 
tion to  issue  a  habeas  corpus  thus  ineffectually,  can  only  exist 
when  the  commitment  is  so  general,  lliat  the  court  cannot  know 
its  real  occasion  from  the  terms  in  which  it  is  worded,  for  the 
courts  are  not  compelled  to  award  it  without  some  reasonable 
ground  be  shown  for  their  interference,  because  if  it  were  other- 
wise, a  traitor,  or  fdon,  under  sentence  of  death,  a  soldier,  or 
mariner,  in  the  king's  service,  a  wife,  a  reladon,  or  a  domestic 
confined  for  Insanity,  might  obtain  a  temporary  enlargement  by 
suing  out  a  habeas  corpus,  though  sure  to  be  remanded  as  soon 
as  brought  up  on  its  return  (t).    And  the  habeas  corpus  aict  (^k) 


[e)  Sec.  4. 
[/)  Sec.  6.  ^ 
,5')  Sec. 10. 


(A)  8  T.  R.  324.    14  East,  110,  1. 
i)  3  Bla.  Com.  133. 
t)  31  Car.  2.  c.  Z 
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tMcefts  pmooB  committed  fat  felony  or  treason  plainly  express- 
ed in  the  warrant,  as  well  as  persons  convicted,  or  in  execution, 
or  legal  process,  who  are  consequently  not  entitkd  to  this  writ, 
eitfier  in  term  time  or  vacation  (/).     And  it  is  said,  that  none 
are  at  liberty  to  make  theu*  prayer,  but  such  as  are  committed 
by  warrant  of  a  justice  of  the  peace,  or  secretary  of  state,  and 
not  those  committed  by  rule  of  court  (m).    And  a  prisoner  con- 
fined in  Newgate  on  a  charge  of  high  treason,  alleged  to  have 
been  committed  in  North  America,  who  is  only  triable  before 
die  King's  Bench  under  a  special  commission,  cannot  be  admit- 
ted ^Ho  bail  under  the  habeas  corpus  act  by  justices  of  gaol  de^  [*1S241 
livery,  or  discharged  by  their  proclamation  for  want  of  prose- 
cution (n).     And  persons  who  are  committed  to  the  Tower  for 
the  same  offence,  cannot  make  their  prayer  at  the  Old  Bailey 
under  this  statute,  to  be  tried  or  admitted  to  bail  (o).    If  a  writ 
be  improperly  refused  in  the  vacation,  the  judge  is  liaUe  to  a 
penalty  of  j^^^OO,  by  a  provision  in  the  habeas  corpus  act  {p)» 
But  it  has  been  observed,  that  this  statute  makes  the  judges 
liable  to  an  action  at  the  suit  of  the  party  grieved  in  one  case 
only,  which  is  the  refusing  to  award  a  habeas  corpus  in  vaca-^ 
tkm  time,  and  seems  to  leave  it  to  their  discretion  in  all  other 
cases  {q)» 

Although  the  writ  of  habeas  corpus  is,  unless  in  these  ex-  Mode  of 
cepted  cases,  demandable  of  right,  it  does  not  issue  as  a  mere  ^^[f^ 
Btttter  of  course,  but  must  be  obtained  by  motion  to  the  court  in  corpus. 
tcnn  time,  and  \iy  ^>plicati(Hi  to  fi  judge  in  vacation  (r)  [1].   In 
support  of  the  application^  unless  it  be  founded  on  an  appju'ent 
defect  in  the  commitment,  an  affidavit  should  be  made  statmg 
Ae  circumstances  under  which  the  applicant  considers  himself 
entitled  to  relief  («),  for  if,  on  a  bare  request  this  writ  were  is- 
sued, any  person,  even  a  felon,  when  under  sentence  of  death, 

(0  Com.  Big.  Hmb.  Cor.  C.  (a)  Btcwk.  b.  2,  c.  15.  s.  24. 

,(m)  Bac.  Ab.  Hab.  Cor.  B.  4.  Com.  M  3  Bla.  C.  133.  Hand's  Prac.  73. 


li 


.Uab.Cor.  C.    8T.  B.324^5.  Wii&niM  J.  Habeas  Carpus.    BacAb. 

n)  1  Leacb,  157.  Habeas  Corpus,  B.  5.   Fortes.  140. 


o)  Fortes.  101.  («)  See  form  of  Affidavit,  Hand's 

0^)  31  Car.  2.  c.  9.  s.  JO.  Prac.  519. 


'  U]  The  Supreme  CMtrt  of  the  United  States  has,  under  the  constitution 
aad  law,  the  power  to  issue  tkhabeatanftu.  Ex  parte  Burfird,  3  CroncA,  446. 

The  Supreme  Court  of  the  United  States  has  power  to  issue  a  habeat  ctrpus 
*a  subjicienduni,^under  the  statute  of  the  United  States,  but  has  no  common 
^w  power  for  that  puipose.    ^  parte  BoQman  uA  Swrnfmui^  4Craneh,T5. 
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mig^t  procure  a  temporary  suspenaion  of  lus  c<iiifiiiemeiit(t)w 
At  common  law,  this  writ  could  be  obtained  in  term  time  onljr 
ih)m  the  court  of  King's  Bench,  which  was  one  of  those  griev* 
ances  the  habeas  corpus  act  waa  intended  to  remedy,  diough  i^ 
seems  that  it  might  even  then  have  been  awarded  by  the  court 
of  Chancery,  which  is  always  (^>en  (u).  It  seems  to  have  been 
anciendy  disputed  whether  the  courts  of  Common  Pleas  and 
pi25]  the  Exchequer,  *had«any  power  to  issue  this  writ  at  commcm 
law,  because  those  courts  have  jurisdiction  only  over  civil  mat* 
ters,  but  it  was  at  length  held,  that  they  were  invested  widi  this 
power,  though  no  privilege  relating  to  their  own^urt  was  in 
question  (tv).  At  the  present  .day,  by  the  statute  of  Chailes  the 
Second,  any  of  the  courts  in  term,  and  any  <me  of  the  judges  in 
vacation,  are  authorized  to  grant  this  remedy  upon  due  cause 
being  shown  them.  By  one  of  the  provbions  of  that  act,  how^* 
ever,  a  prisoner  who  has  for  two  whole  terms  after  his  impri^ 
sonment,  wilfully  neglected  to  apply  for  a  habeas  corpus,  is  pre* 
eluded  from  obtaining  it  in  vacation,  and  must  wait  till  the  term 
ensuing  (x*).  In  term  tame  the  application  grounded  upon  affi- 
davits is  made  by  the  prisoner's  counsel,  and  in  vacation,  his 
solicitor  lays  diem  before  a  judge  at  chambers,  accompanied  in 
'  both  cases  with  a  copy  of  the  warrant,  or  of  an  affidavit,  tiiat  it 
has  been  denied  (^)«  When  die  motion  is  made  to  die  court, 
upon  just  cause  being  shown,  a  rule  is  granted  for  die  writ  to 
issue;  and  when  an  application  is  made  to  a  judge  in  chamben 
he  grants  his  fiat,  whereupon  die  derk  in  court  makes  out  the 
habeas  corpus ^  and  delivers  it  to  the  solicitor  of  the  applicant  (s)* 
The  writ  will  not,  it  is  said,  be  gnmted  cm  the  mere  affidavit  of 
the  prisoner;  but  the  application  must  be  supported  by  other 
evidence  (a). 
Of  the  writ  The  writ  of  habeas  corpus  thus  obtained,  must  according  to 
forms  and  ^  particular  provision,  be  signed  with  the  proper  hand  of  the 

requi- 
sites (6). 

(0  2  Mod.  306.    1  Lev.  1.    3  Bis.  Habeas  Corpus,  A. 
C.  132.    Hand's  Prac.  73.   Williams  J.  {x\  31  Car.  H.  c.  2.  s.  4. 

Habeas  Corpus.  \}f}  Hand's  Prac.  73. 

(u)  Bac.  Ab.  Habeas  Corpus,   B.  (z)  Id.  ibid. 

2  Hale,  147.    2  Inst.  53.    4  Inst.  182.  (a)  Cald.  246.    1  Leach,  255»  S.  C. 

(w)  Sir  Tho.  Jones,  13.    Bac.  Ab.  but  see  form  Hand's  Prac.  519. 

(6)  For  thefSkim  of  the  writ,  lee  2I»t.  n^3.   Hand*s  Fimt*  ISO.   Pott  last  toL 
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jadge  bjr  whom  it  is  granted,  under  a  penahy  of  £5  (c)  [1].  The 
statute  of  Charles  the  Second  directs  alaO)  that  it  shall  be  signed 
by  the  person  by  *wh(Hn  it  is  awarded;  and  it  has  been  held  [*126] 
diat  without  this  form,  it  is  altogether  void,  and  no  one  is  bound 
to  obey  it(</}«  And  in  order  that  no  one  should  i^iead-igno- 
lance  of  its  nature,  the  same  act  directs  that  it  shall  be  marked 
in  this  manner  *^per  statutum  tricesimo  primo  Caroli  Secundi 
Regis  (e)."  It  is  to  be  directed  to  the  person  in  whose  custody 
the  applicant  is  actually  detained,  whether  he  be  an  officer  con- 
cerned in  the  pubtic  administratiott  <rf  justice,  or  a  private  indi- 
vidual, who  under  any  pretence,  as  that  of  lunacy,  detains  ano- 
ther j^ainst  his  wi]l'(/).  An  habeas  corpus  directed  in  the  dis- 
joDCtive  to  the  sheriflf  or  gaoler  is  bad,  but  where  a  party  is 
tiken  by  a  warrant  of  the  sheriff,  the  writ  must  be  directed  to 
bim,  for  in  contemplation  of  law,  the  prisoner  is  in  his  custody, 
and  the  writ  must  be  i%tumed  with  the  body;  but  where  the 
prisooer  liaa  been  immediately  committed  to  the  custody  of  Ae 
g^nler,  as  in  all  criminal  cases,  it  must  be  directed  to  him  (f  )• 
The  writ  is  then  delivered  by  the  prisoner's  solicitor  to  the 
proper  person  to  whom  it  is  directed  (A). 

The  party  to  whom  the  writ  of  habeas  corpus  is  directed,  is,  of  the  t«. 
hf  the  provisions  of  the  statute  of  Charles  the  Second,  bound  to  ^^  ^x 
return  the  body  within  the  space  of  three  days,  if  within  twenty 
lules;  ten  days,  within  a  hundred  miles;  and  within  twenty 
days  for  any  greater  distance;  and  if  he  refuse  so  to  do,  he  is 
fidde  for  the  first  offence  to  a  penalty  of  jflOO,  and  for  the  se- 
cond of  jg&OO  (i).  The  method  of  compelling  a  return  was  fi^r- 
tsktAy  by  taking  out  an  alias  tod  a  pluries,  but  now  those  mea- 
sures are  seldom  employed  because  an  aitackmera  *will  imme-  [^127^] 
diately  issue  on  the  first  refusal  (/)•     And  it  is  no  excuse  for 

(c)  1  and  2  Pb.  and  M.  c.  13.  s.  7.      Bac  Ab.  Habeas  Corpus,  5.  Williams 
Bae.  Habeas  Corpus,  B.  5.  J.  Habeas  Corpus. 

(d)  Cowp.  672.  (A)  Hand's  Prac,  73. 

(e)  31  Car.  H.  c  2.  s.  3.  (k)  31  Car.  U.  c.  2.  s.  2.    See  form 
(/)  Godb.  44.    Bac.  Ab.  Hsbett      of  retams.  Hand's  Prac.  521.    Post 

Cwpus,  B.  6.    WiUiams  J.  Hsbeas      last  Vol. 

Cofpus.  (0  5  T.  R  89.   Bac.  Ab.  Habeas 

(f)  Saflt  350.  14.  Baym.  586^  618.      Corpus,  B.  8. 


[1]  PurvsTiTAKiA. — ^A  penalty  of  three  hundred  pounds,  is  imposed  on  any 
^^  who  ahall  reftise  to  award  a  habeas  corpus  according  to  the  provisions  of 
{he  set  of  1785 ;  the  same  to  be  recovered  in  an  action  a£  debt  2  Smiths  Laws 
Ptuisylvaiua,  27^ 


(0  At  t»  ttefSMfB  19  iOMiS^  tso  Bac  AK  Habiis  Corpoi,  B.8, 0, 10^  U«  tt» 
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not  complying  with  the  requisition  of  the  writ,  that  die  prisoner 
has  not  paid  to  the  gaoler  the  charges  allowed  by  the  act  for  lus 
convejrance,  but  the  court  will  allow  them  on  the  return  (iri). 
There  are,  however,  some  cases  in  which  die  person  is  war- 
ranted in  returning,  instead  of  the  body,  the  reasotis  of  the  pri-^ 
soner's  detention*  Thus  by  the  express  exception  of  the  statute^ 
he  is  not  obliged  to  bring  up  one  who  is  charged  widi  treason, 
or  felony,  plainly  expressed  in  the  warrant  of  commitment;  or 
in  prison  for  any  civil  cause  of  acdon,  or  in  execution  upon  pro- 
cess after  judgment,  from  any  court  of  competent  jurisdic- 
don(n)[l]«  The  return  must  show  by  wh<»n  and -for  what 
cause  the  prisoner  was  committed  {o)»  A  return,  however,  al- 
leging him  to  have  been  committed  on  suspicion  of  treason,  has 
been  held  sufficient  (  p)*  And  it  will  not  be  rendered  invalid 
by  mere  want  of  form,  if  it  discloses  a  good  cause  of  detainer  (f  )• 
The  remedy  for  a  false  or  improper  return,  is  by  an  acdon  on 
the  case  against  the  officer,  at  th^  suit  of  the  party  aggrieved  to 
recover  damages;  and  by  indictment  for  die  injuiy  to  public 
justice  (r). 

When  die  body  is  returned  by  the  offiter  to  whom  the  writ 
is  directed,  he  is  to  certify  the  day  and  cause  of  the  capd<m  and 
detainer,  as  in  case  of  an  excuse  for  not  bringing  the  indivi- 
dual («)•  At  the  same  dme,  the  magistrate,  in  obedience  to  a 
certiorari  usually  issued  from  the  crown  office  widi  the  habeas 
corpus,  returns  the  depositions  upon  which  the  ccmimitment 
was  founded,  in  order  that  the  court  may  be  fiinushed  with  die 
["1^128]  means  *of  judging  in  what  way  they  should  dispose  of  the  pri- 
soner (t).  But  where  the  party  is  in  custody  under  the  sen- 
tence of  a  court  of  competent  jurisdiction  to  try  his  offence,  it 
is  sufficient  to  return  that  fact,  without  stating  the  particulars  of 

(m)  Sir  Thos.  Jones,  433.    1  Keb.  Corpus,  E.  2. 

272,  280.    Bac.  Ab.  Habeas  Corpus,  (g)  5  Mod.  32.    1  Salk.  348.  Com. 

B.  8.  Com.  Dig*.  Habeas  Corpus,  E.  1.  Dir.  Habeas  Corpus,  K.  2^ 

[n)  31  Car.  U.  c.  2.  s.  2  and  3.  (r)  Salk.  349.     6  Mod.  90.    Bac. 


i: 


(o)  Cro.  Car.  50r.    Vaug^h.  37.   2  Ab.  Habeas  Corpus,  B. 
Inst  So.    Com.  Dig.  Habeas  Corpus,  («)  Vaugh.  137.   Bac.  Ab.  Habeas 

E.  1.  Corpus,  B.  9. 

\p)  Palm.  558.    Com.  Dig.  Habeas  (0  3  East^  157.    Cald.  295. 


[1]  UiOTSB  Statbs.^A  habeas  corpus  is  not  a  proper  remedy  in  a  case  of 
arrest  under  civil  process.  And  the  court  refused  to  grant  it,  to  bring  up  a 
person  confined  in  the  prison  bounds  upon  a  ca.  ta.  issued  in  a  civil  suit. — 
O  Crancht  52. 

PunrsTLTAiTTA.. — ^Thc  habeas  corpus  act  of  1785,  extends  to  comnutments 
under  civil  process.    Becker  y.  Jarret.    3  Mtmes»  iK^.  404. 
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die  original  charge  agadnst  him(u);  nor,  if  the  commitment 
were  made  out  by  order  of  a  court  of  record,  is  it  necessary  to 
set  it  forth  in  its  precise  language,  as  must  be  done  when  it  is 
merely  given  under  the  hand  of  an  individual  magistrate  (w)« 

When  the  {uisoDer,  with  the  depositions  and  warrant  of  com*  .^''^^^^^^ 
nutment,  with  the  habeas  corpus,  are  duly  returned,  the  court  Kturn. 
are  to  consider  whether  they  will  discharge,  bail,  or  remand^ 
him ;  and  they  may  take  a  reasonable  time  for  this  purpose,  and 
may  bail  him  de  die  in  diem,  or  direct  {lim  to  be  detuned  in 
custody,  till  they  have  come  to  a  decisi<m  (x).    And  though,  by 
d^e  petidoB  of  right  (^),  the  court  must,  Mrithin  duiee  days,  dis- 
chai^,  bail  or  remand  the  prisoner:  it  is  said  a  commitment  to 
the  Maishalsea  is  a  remanding  within  the  statute,  and  it  has 
been  ruled,  diat  the  King's  Bench  may  remand  him  to  the  same 
gaol  from  whence  he  came,  and  order  him  to  be  brought  up 
from  dme  to  time,  until  they  have  determined  to  discharge,  or 
order  him  to  be  detained  in  prison  (z).  Upon  the  writ  being  re- 
turned, the  counsel  for  the  prisoner  may  move  to  .file  the  return, 
and  that  the  prisoner  may  be  called  into  court  and  the  return 
read,  which  being  done  the  counsel  may  proceed  to  argue  the 
illegality  of  the  commitment,  and  his  right  to  be  discharged  or 
bailed  (a).    If  the  court  ascertain  that  diere  was  no  pretence  for 
impudBg  to  the  prisoner  any  indictable  offence,  they  will  dis- 
diarge  him;  in  which  case,  however,  the  discharge  will  not  of 
itself  enable  the  party^  to  support  any  ^action  against  the  com-  [*1293 
mitdng  magistrate  or  officer  \i)  [1].   But  it  is  more  usual  to  bail 
or  remand  him  according  to  the  nature  of  the  charge,  and  the 
probability  of  his  being  ultimately  convicted.  If  it  appears  from 
the  retam,  that  the  party  was  committee},  even  by  the  House  of 
Commons,  in  a  case  palpably  and  evidendy  arbitr^uy,  unjust^ 
aEad  contrary  to  law;  the  court  may  discharge  or  bail  the  party 
accordbg  to  their  discretion  (c). 


f 


»  1  Eiot,  306.  beas  Corpiw,  B.  13. 
x»)  3  Silk.  92,  3.  (a)  8  T.  It  314.    Hsnd.  Prtc.  521. 

[r)  5  Mod.  23.   Bac.  Ab.  Habess  in  notes. 
Corpiu,  B.  13.  (*)  14  Ewt,  82,  94*  95. 

(jr)  17  Car.  I.  c.  10.  (c)  14  East,  150. 

(0  Vent  330, 346.    Bac.  Ab.  Ha^ 


[l]  Unm  Statbs.— Upon  a  habeas  cofpus,  the  court  will  oiJy  inquiry 
vuether  there  la  probable  cause  to  believe,  th&t  the  person  charged  has  com- 
>utted the  offence  stated.    TTk  UmUed Surtet  r*  Mtu.   4IMUu,413. 

Vou  L  O 
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Of  balling  The  qourt  of  King's  Bench  may  bail  any  man  according  to 
son^r*  their  discretion,  on  the  return  of  the  habeas  corpus ;  but  in  the 
rules  which  they  observe  they  are  guided  by  a  series  of  deci- 
sions (d) ;  for  the  discretion  to  be  exercised  by  a  court  of  jus- 
tice is  not  a  wild,  but  a  sound  discretion ;  and  to  be  confined 
within  those  limits  to  which  an  honest  man,  competent  to  dis- 
charge the  duties  of  his  dffice,  ought  to  confine  himself  (e)*  We 
do  not  find  that  the  mere  informality  of  the  warrant  of  commit- 
ment is,  of  itself,  a  sufficient  ground  for  discharging  at  admit- 
ting  to  bail ;  for  the  court  will  look  intp  the  depositions  return* 
ed,  and  if  the  facts  there  sworn  to  seem  to  amount  to  felony, 
they  will  remand  the  party  to  prison  {/)  [1].  And,  on  the  other 
hand,  even  though  the  commitment  be  regular,  the  court  will 
examine  the  proceedings,  and  if  the  evidence  appear  altogether 
insufficient,  will  admit  him  to  bail;  for  the  court  will  rathejr 
look  to  the  depositions  which  contain  the  evidence,  than  to  the 
commitment,  in  which  the  justice  may  have  come  to  a  false 
conclusion  (^)«  A  man  charged  with  murder  by  the  verdict  of 
the  coroner's  inquest  may  be  adoxitted  to  bail,  if  it  s^pear  by 
tile  depositions  to  amount  only  to  manslaughter,  though  not 
after  the  finding  of  an  indictment  by  the  grand  jury ;  tiie  rea-  - 
[*130]  son  for  which  distinction  may  *be,  that  in  the  first  case  the  court 
have  the  depositions  to  examine,  whereas  in  the  latter  case  the 
evidence  is  secret,  and  does  not^admit  of  a  summary  revision  (A), 
It  is  in  fact  to  the  depositions  alone  that  the  court  will  look  for 
their  direction,  for  where  a  felony  is  positively  charged  they 
will  refuse  to  bail,  though  an  alibi  be  supported  by  the  strongest 
evidence  (i).  Nor  will  the  court  at  aH  admit  of  extrinsic  evi- 
dence, so  that  they  refused  to  examine  whether  a  man,  brought 
up  before  them,  had  been  previously  acquitted  of  a  charge  pre- 
cisely similar  (i).     And  the  court  refused  to  bail  a  person  for 

(d)  See  the  cases  Com.  Dig.  Bail,  (^)  Id.  ibid.  *Cald.  396,  7.   2  Stra. 
P.  1  to  10.                                                911.  note  1. 

(e)  4  T.  Bj  757.    4  Burr.  2539.  (A)  2  Stnu  911,  1242. 
(/)  Ante,  113.    3  East.  157.   Cald.  (»)  2  Stra.  1138. 

295.    1  Leach,  270.    Id.  484.    2  T.  (Jb)  2  Stnu  851.    1  Barnard,  25Q. 

R.  257.    2  East,  P.  C.  1018.    2  Stra.  S.  C.    2  Barnard,  83.  but  see  2  Bar- 

911.  note  1.    See  form  of  Remand,  3  nard,  271. 
East,'  157.  &  post  last  vol. 


[1]  New  T<iak.-^A  warrant  of  commitment  which  does  not  stste  some  good 
and  certain  cause  supported  by  oath,  is  illegal,  and  the  court  will 
thQ  prisoner  on  the  return  of  the  habeas  corpus.    3  Craochy  448. 
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receiving  stolen  goods,  the  defendant's  affidavit  admitting  the 
receipt  of  the  goods,  but  denjring  that  he  knew  them  to  be 
stolen,  because  that  was  a  fact  triable  only  by  a  jury,  and  it 
'Would  be  of  dangerous  consequence  to  allow  such  proceedings, 
as  it  might  induce  prisoners  generally  to  lay  their  case  before 
the  court,  who,  instead  of  the  jury,  would  be  called  upon  to  try 
the  truth  of  the  fact  for  which  they  were  committed  (/)•  Nor 
will  the  court  allow,  at  the  request  of  the  party  accused,  an  in- 
spection of  a  person  whom  he  has  stabbed,  in  order  to  ascertain 
that  he  is  out  of  danger,  that  the  prisoner  may  be  admitted  to 
bail  (m).  We  may  also  gather,  that  the  illness  of  the  prisoner 
is  not  alone  a  sufficient  reason  to  bail  him  (n) ;  though  a  person 
convicted  of  a  libel  has  been  so  indulged,  between  conviction 
and  judgment,  on  account  of  very  severe  disease  (o).  And  even 
where  it  is  alike  uncertain  from  the  depositions  and  the  com- 
mitment whether  a  felony  is  changed,  if  it  appear  that  the  de- 
fendant has  been  guilty  of  a  great  misdemeanour,  the  court  will 
require  very  ample  securities  (/).  • 

But  the  principal  groimd  for  bailing  upon  habeas  corpus,  *and  [*131  J 
indeed  the  evil  the  writ  was  chiefly  intended  to  remedy,  is  the 
neglect  of  the  accuser  to  prosecute  in  due  time.  Even  in  case 
of  high  treason,  where  the  party  has  been  committed  upon  the 
warrant  of  the  secretary  of  state,  after  a  year  has  elapsed  with- 
out prosecution,  the  court  will  discharge  him,  upon  adequate 
security  being  given  for  his  appearance  {q).  And,  so  also,  after 
any  unreasonable  delay,  in  case  of  felony,  or  any  inferior  of- 
fences (r). 

The  habeas  corpus  act  (s)  directs,  that  where  a  judge  bails  in  Amount  of 
vacation,  he  shall  discharge  the  prisoner,  taking  his  recogni- 
zance, with  one  or  more  surety  or  sureties,  in  any  sum  accord-, 
ing  to  their  discretions,  having  regard  to  the  quality  of  the  pri- 
soner, and  nature  of  the  offence,  for  his  appearance  in  the  King's 
Bench,  or  at  the  assizes,  &c«  or  in  such  other  court  where  the 
offence  is  properly  cognizable,  as  the  case  shall  require,  and 
then  shall  certify  the  writ  of  habeas  corpus,  with  the  return 


(0  Cases,  K.  B.  96.  {p)  1  Leach,  184.    3  T.  Ik  257.  1 

(m)  1  Stnu  546,  7.  Stnu  5.    1  BamaiKi,  41. 

(»)  1  Stim.  4^  5.     1  Leach,  117.  {g)  1  Stra.  4.     Gilb.  L.  &  £.  310. 

Ante,  99.  (r)  Andf  .  64,  5. 


(•)  1  Stra.  9.  (•)  31  Car.  IL  c.  2.  a.  3. 
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thereof,  and  the  recognizance,  intp  the  court  where  such  appear* 
ance  is  to  be  made.  The  rule  is,  where  the  offence  is  primft 
facie  great,  to  require  good  bail,  moderation  nevertheless  is  to 
be  observed,  and  such  bail  only  is  to  be  required  as  die  party  is 
able  to  procure ;  for  otherwise,  the  allowance  of  bsdl  would  be 
a  mere  colour  for  imprisoning  the  party  on  the  charge  (^)« 

The  number  and  sufficiency  of  the  bidl,  and  notice  of  bail, 
and  form  of  the  recognizance,  when  the  habeas  corpus  is  re- 
turnable in  the  court  of  King^s  Bench,  have  been  considered 
when  the  subject  of  bailing  before  magistrates  was  examined  (t/). 
The  recognizance  of  bail  taken  in  the  King's  Bench  upon  a 
habeas  corpu3  is  to  appear  at  the  next  gaol  delivery  for  the  pro- 
per county,  or  other  court  in  which  the  defendant  is  to  be 
[*132]  tried  («;)•  *If  the  warrant  of  commitment  should  prove  to  be 
defective,  but  it  appears  from  the  depositions  that  the  defendant 
is  charged  with  felony,  the  court  will  remand  him  upon  a  special 
rule  {x). 
Habeas  Besides  the  writ  of  habeas  corpus  ad  subjiciendum,  there  is 

ddS»eran-  another  writ  of  habeas  corpus  ad  deUberandum  et  recipiendum, 

dum  et  re-  ^hich  lies  to  remove  a  prisoner  to  take  his  trial  in  the  county 
eipien-  .  . 

dm,         where  the  offence  was  committed  (y) ;  and  which  proceeding  b 

s  recognized  by  the  statute  of  Charles  the  Second  (z),  and  also 

by  the  38  Geo.  III.  c.  52.  By  this  writ  a  secretary  of  state  may 
send  a  prisoner  charged  with  having  committed  an  offence  in 
Ireland  to  that  part  of  the  kingdom  to  take  his  trial,  or  if  the 
crime  was  perpetrated  in  England,  and  he  is  taken  in  Ireland, 
may  send  him  here  by  a  similar  process  (la).  When  a  defendant 
is  in  execution  at  the  king's  suit,  he  cannot  be  brought  up  by 
habeas  corpus  to  be  charged  with  an  mdictment  without  notice 
to  the  attorney  general  (b). 
Habeas  The  writ  of  habeas  corpus  cum  causi  may  be  issued  by  the 

cumcausl  bail  of  a  prisoner,  who  has  been  taken  upon  a  criminal  accusa- 
tion, in  order  to  render  him  in  their  own  discharge  (c).     And 


(t)  3  WOs.  159.  form  of  a  rule  for  this  pqrpose. 

(u)  Ante,  99, 103.    See  also  Com.  (y)  Bac.  Abr.  Habeas  Corpus,  A. 

IM^.  Bail,  O.  1.  K.  1.    See  form  of         (z)  31  Car.  n.  c.  2.  s.  16. 
notice  of  bail  at  Judge's  Chamben,  (a)  3  £sp.  174.  where  see  foim  of 

Hand.  Prac.  522,  Lmd  Castlereagh's  wRtrant. 


fS 


Gilb.  L.  &  E.  4.    '  (b)  2  Barnard,  114. 

3  East,  156.  where  see  ^e  (c)  Tidd,  405, 408,  4ir.  ct  post. 
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upon  the  return  of  tiiis  writ  the  court  will  cause  an  exoneretur 
to  be  entered  on  the  bail  piece,  and  remand  the  defendant  to  his 
former  custody  (J)* 


CHAPTER  IV. 

0r  TEE  COURTS  OF  CRIMIN'AL  JURISDWTIOX  AKB  TBE 
TIME  jIATD  MODES  OF  PROSECUTIO^T. 

*TH£  party  suspected,  being  thus  secured,  it  becomes  ma-  [*133'] 
terial  for  the  prosecutor  to  determine  in  what  court  he  should 
institute  the  subsequent  proceedings*  It  is  not,  however,  pro- 
posed to  consider  every  tribunal  before  which  criminal  matters 
may  possibly  arise,  but  only  those  courts  which  are  more  fre- 
quently resorted  to  for  the  trial  and  punishment  of  offenders. 
Of  the  inferior  kind,  are  the  general  and  quarter  sessions  of  the 
peace.  Of  the  superior  order,  the  assizes,  including  the  com- 
missions of  oyer  and  terminer,  general  gaol  delivery,  assize  and 
nisi  prius — courts  under  special  commissions — the  Admiralty 
sessions^-and  the  coiut  of  King's  Bench.  A  transient  notice 
of  some  other  courts  of  criminal  jurisdiction  of  less  note  will 
close  this  part  of  our  inquiries. 

We  will  commence  our  examination  of  the  courts  of  *crimi-   r#]34i 

nal  jurisdiction  with  the  sessions  of  the  peace,  for  though  its  T^ecoaru 

jurisdiction  is  less  extensive,  it  is  the  tribunal  before  which  the  andmur- 

areater  number  of  criminal  accusations  are  preferred,  inasmuch  *f '  ■*•! 
^  .  none  of 

as  misdemeanours  and  clergyable  felonies  are  more  numerous  the  p^ace 
than  higher  oiFences.  ^  ^' 

The  term  **  Session  of  the  Peace"  is  used  to  designate  a 
sitting  of  justices  for  the  execution  of  those  purposes,  which 
are  confided  to  them  by  their  commission,  and  by  several  acts 
d[  parliament  (a).     Of  these  sessions  there  are  four  kinds— 


(ji)  Id.  ibid.  (a)  IMck.  Sess.  1. 

(^  Aito1tecoanlA9BB«r»1tfecDfth.J,  «.U4L  SHkle,  4Sto«3.  Hawk.  b.  a.  c  8.  4B1a.Coiii. 
til.  Coin.  nir.  Joftices  of  the  Feaee,  D.  !•  Bac  Alnr.  Court  of  Semom.  Bom  J.  Jintioe  of  tke 
FeMe,  n.  MMfleMiooi.  WiUiuiu  J.  Jostiee  of  the  Peaoe,  IlL  and  Seoions.  Imp.  Off.  Sher.  Set- 
rittv,tled.3«.  DiekuJ.  PeaeeJofcicefc   Didu  Scm.  per  tot.   Oiib.  Duties  Ma%  1  vol.  431. 
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petit,  special,  quarter,  and  general  sessions ;  the  first  of  which 
is  a  mere  private  meeting  of  justices  on  their  own  motion,  axid 
the  second,  an  assembly  summoned  for  a  particular  purpose,  as 
licensing  alehouses,  or  the  appointing  overseers  of  a  parish  (i). 
We  have,  therefore,  only  to  notice  the  two  latter,  which  only 
differ  as  to  the  times  in  which  their  sittings  are  holden. 

The  general  quarter  sessions  of  die  peace  is  a  court  of  re- 
cord, holden  before  two  or  more  justices,  one  of  whotn  must  be 
of  the  quorum  (c).  Hiis  court  must,  by  the  statute  2  Hen*  V. 
c.  4.  be  held  four  times  in  every  year,  in  every  county  of  Eng- 
^  land,  and  oftener  if  occasion  shall  require.  The  times  originally 
specified,  were  the  first  week  after  Michaelmas  day,'  the  first 
week  after  the  Epiphany,  the  first  week  after  the  close  of 
Easter,  and  the  first  week  after  the  translation  of  St.  Thomas 
the  martyr,  or  the  seventh  of  July,  and  Tuesday  has  been  the 
day  usually  chosen.  On  this  statute  it  is,  that  the  two  kinds  of 
general  and  quarter  sessions  are  founded ;  the  latter  on  the  spe- 
cific requisition,  the  former  on  the  concluding  words  which  al- 
low of  more  frequent  assemblies.  The  quarter  sessions  are 
£=^135]  indeed  only  a  species  *of  general  sessions,  but  have  the  same 
power,  and  even,  in  some  instances,  a  more  extensive  authority. 
They  are  both  holden  in  every  county  throughout  the  kingdom, 
the  former  at  the  times  directed  by  the  statute,  the  latter  in  the 
intermediate  periods.  The  54  Geo.  III.  c.  84.  alters  the  time 
of  holding  the  Michaelmas  quarter  sessions,  except  in  London 
and  Middlesex ;  and  enacts  that  in  other  counties  and  places  in 
England  and  Wales,  and  in  Berwick  upon  Tweed,  the  quarter 
sessions  at  tliis  time  of  year  shall  be  holden  in  the  first  week 
after  the  eleventh  of  October.  The  other  sessions  remain  as 
appointed  by  the  ancient  provision.  In  the  construction  of  this 
act,  it  is  said,  that  if  the  feast  day  fall  on  Sunday,  the  sessions 
are  to  be  holden  in  the  week  following  (d).  In  fact,  however, 
they  take  place  on  different  days  in  different  counties,  and  are 
good  as  quarter  sessions,  though  on  different  days  from  those 
named  in  the  statute  of  Henry ;  for  that  provision  is  only  di- 


(6^  Bum  J.  Sessions.    Williams  J.  when  in  Latin  **  Quonim  unum  esse 

Sessions.    Dick.  Sess.  3,  4.  Tolumus,  &c."    See  the  meaning  fur- 

(c)  Dalt.  J.  c.  185.    2  Hale,  16r.  ther  explained,  Burn  J.  Justices  of 

Burn  J.    Indictment,  IX.     Bdm  J.  the  Peace,  11.     1  Bla.  Com.  351. 
Sessions.   WiUiams  J.  Sessions.  Hie  (c/)  2  Hale,  49.  Dick.  J.  Sessions, 

term  quomm  is  from  the  comiQis»on 


r 
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rectory",  and  in  the  affirmatiye ;  and,  therefore,  if  taken  once  a 
quarter,  according  to  the  general  direction  of  17  Ric*  II.  c.  10. 
they  will  be  valid  (e)» 

The  sessions  for  the  county  of  Middlesex,  and  the  cities  of 
L.ondon  and  Westminster,  are  governed  by  regulations  which 
differ  in  some  respects  from  those  which  prevail  in  every  other 
part  of  the  kingdom.  «It  is  singular  that  the  14  Hen.  VI.  c.  4. 
provides  that,  in  Middlesex,  it  should  suffice,  if  the  sessions 
-were  held  twice  in  the  year,  leaving  the  magistrates  at  liberty  to 
convoke  them  oftener,  if  circumstances  should  render  it  requi- 
site. The  change  of  times,  by  which  the  population  of  this 
county  has  been  greatly  increased,  has  made  it  necessary  to  hold 
tfie  sessions  eight  times  instead  of  twice.  Four  of  these,  called, 
as  in  other  places,  the  quarter  sessicms,  are  held  not  exacdy  at 
the  times  prescribed  by  the  ^statute,  but  as  near  to  them  as  con-  [*136] 
▼enience  will  admit;  the  other  four,  termed  general  sessions, 
are  taken  in  the  intervening  periods ;  but  both  have  equal  juris- 
diction to  take  and  try  indictments,  unless  in  cases  excepted  by 
particular  statutes  (/).  In  Middlesex  also  the  justices  have  a 
commission  of  oyer  and  terminer,  which  they  hold  as  often  as 
the  return  of  the  sessions  of  the  peace,  calls  on  them  to  hear 
and  determine  the  offences  within  their  district.  They  sit  in  both 
capacities  at  Hick's  Hall,  and  exercise  their  several  functions  as 
occasion  requires  (^). 

Within  the  cdunty  of  Middlesex  is  the  city,  borough,  and 
town  of  Westminster,  which  has  a  disdnct  commission  of  the 
peace,  by  which  the  justices  hold  four  quarter  sessions  of  the 
peace  every  year,  and  have  power,  by  their  commission,  to  take 
cognizance  of  offences  committed  in  the  precinct  of  St.  Mardn 
le  Grand,  London,  and  twice  in  every  year,  adjourn  the  session 
of  the  city  and  liberty  of  Westminster,  to  the  court-house  of 
such  precinct  of  St.  Mardn  le  Grand. 

At  both  the  last  mentioned  sessions,  indictments  are  prefer- 
red for  felonies,  burglaries,  &c.  which,  when  returned  by  the 
grand  jury  into  court,  are,  by  the  respective  clerks  of  the  peace, 
transmitted  to  the  sessions-house  in  the  Old-Bailey;  where  the 
sessions  of  oyer  and  terauner  and  general  gaol  delivery  of  New- 


(e)  3  Hale,  50.    IHck.  J.  SeittOM.      Court  of  Beataons.    Cro.  C.  C.  13. 
(/)  Per  Oe  Grey,  Cb.  J.    2  Bk.  (|-)  1  Bun*.  11.    HuUod^  539.  a. 

Bdp.  1051.  2  Hale,  49, 50.  Bac.  Abr.      d.    Cro.  G.  C.  14. 
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gate,  for  the  city  of  London  and  the  county  of  MiddieseK^  are 
holden  eight  times  in  the  year^  in  the  same  weeks  in  which  the 
sessions  at  the  new  sessions-house  are  holden.  The  practice  in 
Middlesex  was,  in  the  case  of  the  King  v.  Atkinson  (A),  stated 
to  be  thus ;  that  the  sessions  of  the  peace  and  of  oyer  and  ter* 
miner  for  the  county  of  Middlesex  are  holden  at  the  same 
time,  and  in  the  same  court,  but  opened  and  adjourned  by  sepa- 
.f*137]  rate  proclamations :  the  jurors  under  both  ♦commissions  are 
the  same  persons ;  and  it  is  the  general  practice  to  swear  such 
jury  as  well  under  the  commission  of  the  peace  as  of  oyer  and 
terminer ;  that  si^  the  sessions  or  a  convenient  time  after,  in  the 
session-book  are  entered  memorandums  of  the  days  of  holding 
the  sessions,  as  weQ  under  the  commission  of  the  peace  as  of 
oyer  and  terminer,  the  names  of  the  justices  and  entries  of  the 
proceedings  in  respect  to  indictments,  recognizances,  &c«  or  a 
summary  thereof  from  several  official  papers,  documents,  and 
memorandums  taken  at  the  time. 

Although  the  city  and  liberty  of  Westminster  has  a  separate 
commission  of  the  peace  from  that  of  the  county  of  Middle- 
sex, yet  indictments  for  offences  committed  within  such  city  and 
liberty,  (except  the  precinct  of  St.  Martin  le  Grand,  London^) 
are  within  the  cognizance  of  the  session  of  the  peace  of  the 
county  of  Middlesex,  and  it  is  much  better  to  prefer  indict- 
ments at  the  county  sessions  for  misdemeanours  committed  in 
'  the  liberty  of  Westminster,  than  at  the  session  for  that  liberty^ 
because  there  are  eight  sessions  yearly  for  die  county,  and  but 
four  for  the  liberty ;  and  therefore  an  indictment  may  be  deter- 
mined at  the  sessions  for  the  former,  in  half  the  time  that  it 
would  be  at  th^  latter  (i).  And  if  a  party  is  bound  by  recogni- 
sance to  prefer  a  bill  of  indictment,  and  prosecute  for  an  of- 
fence at  the  next  session  of  the  peace  to  be  holden  for  the  city 
and  liberty  of  Westminster,  and  the  party  so  bound  prefers  a 
bill  for  the  same  offence  at  the  session  for  Middlesex;  it  is  con- 
sidered  as  a  compliance  with  the  terms  of  his  recognizance  (i(). 
At  common  law,  the  sitting  of  the  court  of  King's  Bench  sus- 
pended the  power  of  justices  to  hold  their  sessions  in  the  county 
where  it  proceeded  (0 ;  but  the  32  Geo«  III.  c.  48.  enacts,-  that 


(A)  1  Swind.  249.  note  1.  (k)  Cro.  C.  C.  13, 14. 

(t)  See  the  pnctice  in  Cro.  C.  C.         (/}  9  Co.  118.  b. 
7Ed.3r.    8£d.l4h5. 
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when  any  session  of  the  peace  and  session  of  oyer  and  terminer 
holden  before  the  justices  of  the  peace  for  the  *county  of  M  id«  [*138] 
dlesex,  shall  have  been  begun  before  the  essoign  day  of  any 
term^  that  the  session  may  be  continued  until  the  business 
thereof  has  been  concluded,  notwithstanding  the  happening  of 
such  essoign  day,  or  the  sitting  of  the  court  of  King^s  Bench 
in  the  coun^  of  Middlesex. 

The  court  of  general  quarter  sessions  of  the  peace,  as  far  as 
respects  its  jurisdiction  to  hear  and  determine  indictments,  ap- 
pears to  owe  its  origin  to  the  statutes  18  Ed*  III.  c  2.  and  34 
£d.  Ilh  c  1.    At  first,  the  justices  were  only  conservators  of 
die  peace,  and  the  subsequent  power  to  hear  and  determine 
pven  by  th^se  statutes,  means  only  that  such  an  authority  may- 
be delegated  to  them  by  commission  (i?^).     For  this  reason  it  is 
that  a  caption  of  an  mdictment  found  at  the  sessions,  must  show 
diat  the  commission  gave  the  court  jurisdiction  over  the  of- 
fence, as  this  cannot  be  intended  (n).    It  has  been  said,  that  die 
commission  of  the  peace  was  altered  into  the  present  form  im- 
niedialely  after  making  those  statutes  (0);  but  some  authors 
state,  that  it  was  setded  as  we  find  it  at  present  by  the  judges 
about  the  thirty-third  year  of  Queen  £lizsd>eth  (p).    The  ju^ 
risdiction  over  indictments  may  be  collected  fix>m  the  terms  of 
die  commission ;  the  precedent  of  which  is  given  in  the  last 
volunie  (^),  and  which  directs  the  justices  to  inquire  the  truth 
by  the  oath  of  good  and  lawful  men  of  their  countjr,  and  to  hear 
nd  determine  ^  all  JebnieSj  poisoning's^  enchantments,  sorce- 
^  ries,  arts,  magic,  trespasses^  forsstaUtngSy  regratings^  enr 
^  grossings  and  e^ortions^  and  all  other  crimes  and  offence^ 
^  of  which  such  justices  may  or  ought  lawfulUf  to  inquire/* 
subject  to  this  caution ;  ^^  that  if  a  case  of  difficulty  shall  arise, 
^  they  shall  not  proceed  to  ^ve  judgment  except  in  the  pre- 
**  sence  of  some  justice  of  one  of  the  benches  or  of  assize  (r).'* 

^High  fpeason  is  not  mentioned  in  the  commission,  and  the^-   [*139] 
fore  the  quarter  sessions  have  no  jurisdiction  to  try  that  offence, 
tiiougb  the  justices  may  commit  the  offender  to  take  his  trial 


[m)  1  BUu  Com.  351.    1  Strs.  442.  (r)  See  last  vol.  and  Hawk.  b.  ?.  c. 

)  1  Strm.  442.  8.  a.  9.    2  Hale,  42,  43.    'Hie  par(a 

I  1  Stra.  442.    1  Bla.  C.  351.  of  the  commiaaion  are  ablv  comment- 

.P)  Havk.  b.  2.  c.  8.  a.  8.  cd  upon,  in  2  Hale,  42,  &c.    Hawk. 

^  l9)  See  foim  post  ktt  voL  and  1  b.  2.  c.  8.  a.  37,  ST^  59.  and  in  Biun  h 

^^442.  Juaticea of  the  Peace,  a. 2. 


Vou  I.  P 


114 


OF  THE  COUKTS  OF 


before  a  higher  tribunal  («)•  But  by  virtue  of  the  express  terms 
of  the  commission,  this  court  has  jurisdictiqn  over  all  felonies, 
though  in  consequence  of  the  caution  not  to  proceed  to  judge- 
ment in  cases  of  difficulty,  it  is  now  the  common  practice  to  try- 
only  petty  larcenies  and  misdemeanours  in  this  court;  and  felo- 
nies of  a  higher  nature,  as  murders  and  felonies,  upon  convic- 
tion of  which  the  prisoner  must  pray  the  benefit  of  clergy,  or 
the  benefit  of  the  statute,  are  usually  remitted  for  a  more  solemn 
trial  to  the  assizes  (^j.  The  sessions  however  have  jurisdiction 
over  capital  offences  of  diis  nature ;  and,  if  they  do  proceed  to 
judgment,  in  cases  of  difficulty,  their  judgment  is  not  void,  but 
is  effectual  till  reversed  for  real  error  by  a  superior  tribunal  (m). 
This  court,  however,  has  no  jurisdiction  over  forgery  (w)  or 
perjury  at  common  law  (jc),  the  principal  reason  of  which  excep- 
tions is  said  to  be,  that  as  the  chief  end  of  the  institution  of  the 
office  of  these  justices  was  the  preservation  of  the  peace  against 
personal  wrongs,  and  open  violences,  and  the  word  trespass  in 
its  most  proper  and  natural  sense,  is  taken  for  such  kind  of 
injuries,  it  should  be  imderstood  in  that  sense  only  in  the  sta- 
tute and  commission,  or  at  the  most  to  extend  only  to  such 
other  offences,  as  have  a  dii^ct  and  immediate  tendency  to  cause 
[#140]  a  public  disturbance  (y).  These  exceptions,  however,  are  *now 
considered  to  rest  more  upon  authority  than  principle  (z)* 

The  term  trespasses  in  the  commission,  subject  to  these  ex- 
ceptions, not  only  includes  direct  breaches  of  the  peace,  but  also 
all  such  offences  as  have  a  tendency  thereto^  and,  on  that  ground, 
conspiracies  have  been  holden  to  be  cognizable  by  the  sessions, 
not  as  actual  breaches  of  the  peace,,  but  as  tending  to  produce 
them  (a).  And,  for  the  same  reason,  to  solicit  a  servant  to 
steal  his  master's  goods,  is  an  offence  indictable  in  this  court  (H)^ 

Assaults  and  batteries  (c),  barratry  (^),  libels  (r),  night-walk- 


(•)  2  Hale,  44.  Hawk.  b.  2.  c.  8. 
8.  59.  Bac.  Ab.  Justices  cf  Peace,  £. 
Dick.  Sess.  104. 

(0  4  Bla,  C.  271.  n.  2.  234.  n.  6. 
2  Hale,  46.  Hawk.  b.  2.  c.  8.  s.  57. 
Bac.  Ab.  Justices  of  Peace,  E.  2.  Cro. 
C.  C.  14.    Dick.  Sess.  104,  5. 

Cu)  Lamb.  50.    2  Hale,  46. 

(w)  Hawk.  b.  2.  c.  8.  s.  64.  1  Salk. 
406.  1  East,  173.  Cro.  Eliz.  601, 
697.    2  East,  18,  22, 23. 

(x)  Id.  ibid.  2  Stra.  1088.  2  Ld. 
Bsym.  1144.  1  Salk.  406.  Cro.  C.  C. 
7Ed.630,-n.  8  Ed.  376, 


M  Hawk.  b.  2.  c.  8.  8»  64. 

(x)  2  East,  15, 18,  20,  22,  23. 

(a)  2  East,  22,  23.  *1  Bla.  Rep.  368. 
3  Burr.  1320.  Hawk.  b.  2.  c.  8.  s.  63. 
Dick.  Sess.  105 

(6)  2  East  Kep.  5. 

(c)  Hawk.  b.  2.  c.  8.  s.  63.  Bac. 
Ab.  Justices  of  the  Peace,  E.  3, 

(d)  2  8aund.  308.  n.  1.  Hawk.  b.  2. 
c.  8.  s.  65.  Bac.  Ab.  Justices  of  Peace, 
E.  3. 

(e)  3  Salk.  194.  1  Lev.  139.  Hawk, 
b.  2.  c.  &  s.  64. 
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tagj  smd  haunting  of  bawdy-house8(y*),  forestallings,  regratings, 
eng;rossings,  and  extortions,  are  expressly  named  in  the  commis* 
ston(^}.  So  perjury  dpon  the  statute  6  £liz.  c.  9*  is  indictable 
before 'the  justices  of  sessions,  because  it  is  so  appointed  by  the 
particular  provisions  of  that  act  (A).  But  the  court  of  sessions 
cannot  try  any  new  created  offence,  without  express  power  given 
them  by  the  statute  which  creates  it  (i).  They  have,  therefore, 
no  jurisdiction  in  the  case  of  usury  (i).  But  under  the  general 
w^ords  in  the  commission,  ^^and  of  all  and  singular  other  crimes 
and  offences  of  which  the  justices  of  our  peace  may,  or  ought 
lawfully  to  inquire,'^  the  vast  number  of  offences  over  which 
justices  have  a  jurisdiction  given  them  by  many  statutes,  and 
*which  are  not  particularly  mentioned  in  the  commission,  seem  [*141] 
to  be  included  (/)• 

In  practice,  most  of  the  prosecutions  of  smaller  misdemean- 
ours and  offences  not  amounting  to  felony,  ought  to  be  instituted 
in  this  court,  and  not  at  the  assizes  (m),  though  they  may  be 
afterwards,  in  general,  removed  by  certiorari  into  the  King^s 
Bench*  In  most  corporate  towns,  there  are  quarter  sessions 
kept  before  justices  of  their  own,  within'their  respective  limits, 
which  have  exactly  the  same  authority^  as  \hc  general  quarter 
sessions  of  the  county,  except  in  a  very  few  instances  (n). 
And  the  king  may  grant  commissions  of  the  peace,  not  only  for 
the  whole  county,  but  for  any  particular  district  within  it,  exclu- 
sive of  the  jurisdiction  of  the  justices  for  the  county  in  which  it 
lies;  but  the  latter  can  only  be  affected  by  a  non-intromittant 
clause,  expressly  prohibiting  them  from  interfering  in  the  courts 
held  for  the  smaller  division  (o). 

The  courts  held  in  every  county,  on  the  circuits  commonly  The  a»- 
called  the  Assizes^  next  require  our  attention.     They  are  held 
before  the  king's  commissioners,  among  whom  are  usually  two 
of  the  judges  of  the  courts  at  Westminster,  twice  in  every  year, 
b  every  county  of  the  kingdom,  except  the  four  northern  ones, 


(/)  Hawk.  b.  2.  c.  8,  s.  64.  1144. 

(})  1  Stnu  75.    Hawk.  b.  2.  c.  8.  (0  Bum  J.  Justices  of  the  Peace, 

8. 66.  8.  n.                                     .  ^  ^ 

Jh)  1  Salk.  406.  Bum  J.Pcrjuiy,!.  (m)  4  Bla.  C.  271,  2.    1  Gifb.  Du- 

l  n.   4  Bla.  C.  2ri.  n.  11.  ties  of  Man,  432.             ^  „  ,  '    ^ 

(•)  Hawk.  b.  2.  c.  8.  s.  37.  2  Hale,  (n)  4  Bla.  Com.  272.  2  Hate,  47. 

4i.  4  Bla.  C.  271.  2  Stra.  1256.  2  IxL  (o)  4  T.  R.  456.  Dick.  J.  Sessions. 

Raym.  1144.   Dick.  Sess.  105.  Dick.  Sess.  2. 
'  (h)  1  Bla.  Hep.  369.    2  Ld.  R.^7m. 
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where  they  are  held  only  once,  and  London  and  Middlesex^ 
where  they  sit  no  less  than  eight  times,  in  consequence  of  ^c 
number  of  offences  which  arise  in  the  vicinity  of  the  metro- 
polis. 

The  division  of  England  into  six  circuits  or  districts,  wa& 
made  as  early  as  the  year  1176,  at  a  general  council  of  the 
realm,  at  which,  according  to  an  old  lustorian,  there  were 
present  not  only  the  king,  prelates,  and  nobles,  but  knights  and 
[*14S}  others  holding  their  lands  immediately  *of  the  sovereign  (p)» 
Some  small  alterations  have  since  been  made,  as  to  the  counties 
included  in  each  circuit,  but  the  number  is  still  unaltered  (^f).  At 
first,  three  justices  itinerant  or  in  eyre,  were  appointed  for  each 
circuit,  to  whom  our  modem  commissioners  have  succeeded  (r). 
These  now  sit  by  virtue  of  five  commissions— -the  commission 
of  the  peace,  which  we  have  already  considered— -a  commission 
of  oyer  and  terminer— a  commission  of  general  gaol  delivery— 
/  and  the  commissions  of  assize,  and  of  nisi  prius,  which,  though 
in  generat'of  a  civil  nature,  give  in  some  cases,  an  extended 
criminal  jurisdiction  to  the  judges  («)•  Accompanied  with  these 
are  the  patent  of  assize,  the  patent  of  association,  th^  writ  of 
assize,  and  the  writ  of  si  non  omnes  (f).  Before  we  particularly 
consider  these  several  authorities,  it  may  be  proper  to  premise, 
that  the  same  persons  being  intrusted  with  them  all,  may  pro- 
ceed by  one  where  they  have  no  jurisdiction  by  another,  and 
may  execute  them  at  the  same  time  (ti).  Thus,  under  the  com- 
mission of  Oyer  and  Terminer^  as  the  judges  are  directed  to 
inquire  as  well  as  to  hear  and  determine  the  same,  they  can 
only  proceed  upon  an  indictment  found  at  the  same  assize^,  and 
before  themselves;  for  they  must  first  inquire  by  means  of  the 
grand  jury  or  inquest,  before  they  are  empowered  to  hear  and 
determine  'by  the  intervention  of  the  petit  jury  (vi).  And, 
therefore,  the  second  commission  of  general  gaol  delivery^  em* 
^^owers  the  judges  to  try  and  deliver  every  prisoner  who  shall  be 
in  the  gaol  when  they  arrive  at  the  circuit  town,  whenever  or  by 


(t)  1  Woodes,  110.  (<)  Td.  ibid.  See  forms  with  notes* 

{a)  1  Woodes,  112.  bst  vol.  English  edition. 

(r)  1  Woodes,  111.  («)  2  Hjde,  34.    Hawk.  b.  2.  c.  5. 

(*)  3  Bla.  C.  60.    4  Bla.  C.  269.  s.  21.  1  Woodes,  111.  and  see  4Blac. 

IWoodes,  112»  110.    See  the  forms  C  Appendix  L 

of  all  these  commissions  in  all  their  (t»)  2  Hale,  27.    Hawk.  b.  2.  c.  5. 

varieties,  with  explanatory  notes,  last  s.  32.    4  Bla.  C.  270. 
voL  of  the  English  edition. 
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^frliomsoever  indicted^  or  for  whatever  crime  («•)•  The  com- 
missions of  assize  und  nisi  prittSy  *are  principally  of  a  civil  na-  [*143] 
ture,  but  the  justices  have  also  under  them  by  virtue  of  several 
statutes,  a  criminal  jurisdiction;  and  where  an  indictment  of 
treason,  felony  or  misdemeanour  is  removed  out  of  the  county 
by  certiorari,  the  record  is  sent  down  by  nisi  prius  to  be  tried; 
aoid  the  judges  of  nisi  prius  may,  upon  that  record,  proceed  to 
trial,  judgment,  and  execution,  as  if  tiiey  were  justices  of  gaol 
delivery  by  virtue  of  the  statute  14  H.  VI.  c.  1  (y).  With  re- 
spect to  the  commission  of  the  peace^  we  have  considered  the 
jurisdiction  of  the  justices  at  sessions,  abd  it  may  suffice  here 
to  observe,  that  this  commission  usually  accompanies  that  of 
oyer  and  terminer  {z).  We  will  proceed  now  to  consider  more 
particularly  the  jurisdiction  under  these  several  commissions. 

The  commission  of  oyer  and  terminer  is  the  largest  of  all  Coannis- 
these  five  commissions  (n).  ^Phe  commission  is  under  the  great  q^^  ^^ 
seal  directed  to  the  chancellor,  president  of  the  council,  lord  Termi- 
president  of  the  council,  lord  privy  seal,  several  noblemen,  two 
judges  of  the  courts  at  Westminster,  king's  council,  sergeants, 
and  associates;  but  the  judges,  sergeants  at  law,  and  king'9 
council  therein  mentioned,  are  to  be  of  die  quorum,  so  that  the 
rest  cannot  act  without  die  presence  of  one  of  them(&);  and 
there  must  be  four  of  the  persons  named  in  the  commission 
present  (c).  The  words  ofthe  commission  as  already  observed, 
are  *'  to  inquire^  hear^  and  determine^^  so  that  by  virtue  of  this 
commission,  they  c^  only  proceed  upon  an  indictment  found  at 
the  same  assizes,  and  not  upon  an  indictment  taken  before  others 
*dum  themselves  (d).    They  have  by  the  terms  of  die  commis-  [*144] 
sion,  jurisdiction  to  inquire  tiie  truth  of  all  treasons  (f ),  nuspri- 
sions  of  treasons,  felonies,  and  misdemeanours  tiierein  specially 
mentioned  (/) ;  and  of  all  others  in  the  counties,  named  in  the 
commission,  and  to  hear  and  determine  the  same  at  certain  days 
and  places  to  be  appointed  by  themselves;  for  which  purpose. 


ix)  4  BU.  Com.  270.  Com.  269.     Hawk.  b.  2.  c.  5.  8.  2. 

(jf)  2  HiOe,  39  to  42.    4  Bb.  Com.  Com.  Dig.  Juftices,  6. 1. 

269.  (c)  1  Saund.  249.  a. 

(r)  2  Hale,  156,  7.    4  Bla.  C.  269.  (iQ  Ante,  142.    4  Bla.  C.  269.    2 

Id.  Appendix  I.  Hale,  27. 

{a)  Bum  J.  Assizes.   1  Saund.  249.  ie)  1  Saund.  249.  a.  n.  1.  2  Hale,  87. 

t.  n.  1.  (/)  12  Co.  31.  Com.  Dig.  Justioe^, 

(»)  2  Hale,  23.  Cro.  C.  C.  1.  4  Bk.  G.  1. 

*  SceBBiik.V*l.c«f.fcS»  Bae.AlKiCoartorJttitieesofOycr,A. 
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the  king  acquaints  them  that  he  has  sent  a  writ  to  the  sheriiFs 
of  the  counties  where  their  sittings  are  to  be*  held,  commanding 
them  to  return  a  jury  before  them,  at  such  days  and  places  as 
shall  be  notified  by  them,  in  onler  to  make  inquiry  of  such  of- 
fences ( jp)*  Under  this  commission,  pereons  may  be  tried  whe- 
ther they  be  in  gaol  or  at  large,  and  it  seems  agreed,  that  where 
a  statute  prohibits  any  thing,  and  does  not  appoint  in  what 
court  it  shall  be  punished,  the  offender  may  be  indicted  before 
justices  of  oyer  and  terminer;  because  the  king  has  a  preroga- 
tive  of  suing  in  that  court  which  he  prefers  (A).  It  is  said,  that 
at  the  Old  Bailey,  there  is  a  commission  of  oyer  and  terminer 
for  London,  only,  but  no  commission  of  oyer  ^nd  terminer  ever 
for  Middlesex,  and  the  commission  of  gaol  delivery  wliich  is  to 
deliver  the  gaol  of  Newgate  (i)« 

At  conmion  law,  the  commissions  of  oyer  and  terminer,  as 
well  as  that  of  gaol  delivery,  wef#  suspended  by  the  court  of 
King^s  Bench,  sitting  in  the  same  county  (y)|  but  this  has  been 
rectified  by  the  statute  25  Geo.  III.  c.  18.,  which  enacts,  that 
the  session  of  oyer  and  iterminer  and  gaol  delivery  of  the  gaol 
of  Newgate,  for  the  county  of  Middlesex,  should  not  be  discon- 
tinued on  account  of  the  commencement  of  the  term  and  the 
[*145]  *sitting  of  the  court  of  King^s  Bench  at  Westminster,  but  may 
be  continued  till  the  business  is  concluded.     And  where  an  of- 
fence  has  been  committed  within  the  county  of  any  city  or  town 
corporate,  the  prosecutor  may  prefer  his  indictment  to  the  jury 
of  the  next  adjoining  county  at  any  session*  of  oyer  and  termi- 
ner, or  general  gaol  delivery;  and  the  finding  of  such  a  bill  will 
be  valid  except  in  London  and  Westminster,  and  some  other 
excepted  jurisdictions,  if  the  prosecutor  has  first  entered  into  a 
recognizance  to  pay  the  extra  costs,  in  case  it  shall  be  ordered 
that  he  shall  defray  them  (i). 
Commis-        The  commission  of  general  gaol  delivery  is  directed  only  t« 
neraTgaol^^  judges  themselves,  the  sergeants,  king's  council,  and  the 
deUvery.*  clerk  of  the  assize  and  associate  (/)•     It  is  a  patent  in  nature  of 


{g)  Hawk.  b.  2.  c.  5.  s.  23.    See  Abr.  Court  of  Justice  of  Oyer,  &c.  A. 

fonii  post  last  vol.  Ante,  137. 

(A)  Hawk.  b.  3.  c.  5.  s.  33.  (k)  38  Geo.  HI.  c.  32.  s.  2, 10,  and 

(i)  Fortes.  101.  but  see  Cro.  C.  C.  12.  51  Geo.  III.  c.  100.  4  East,  208. 

13  and  14.  (f)  See  form  last  vol.  London  edit. 

U)  9  Co.  118.  b.  4  Inst  163.   Bac. 

*  4ttothige<mrtaadcoimiuinioningqi<nJ,teeCiroiiC»Cl,  WUIiama  JtaadBiimJ.  Asdxei. 
Gob.  thft  Justioei,  M. 
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a  letter  fiom  the  king  to  certain  |)eraons  constituting  them  his 
justices,  and  commanding  them,  four,  three,  or  two  of  them,  fA 
mrhich  number  there  must  be  one  at  least  of  the  judges  and  ser- 
geants specified,  and  authorizing  them  to  deliver  his  gaol  at  a 
particular  town  of  the  prisoners  in  it;  foi:  which  purpose,  it  com- 
mands them  to  meet  at  such  place,  at  the  time  which  they 
themselves  shall  appoint,  and  informs  them  that,  for  the  same 
piurpose,  the  king  has  commanded  his  sheriff  of  the  same  county, 
to  bring  all  the  prisoners  of  the  gaol  and  their  attachments  be- 
fore them,  at  the  time  they  shall  appoint  pursuant  to  the  discre- 
tion given  tliem  (m). 

Every  description  of  offence,  even  high  treason,  is  cognizable 
under  this  commission  (n),  and  the  justices  may  proceed  upon 
any  indictment  of  felony  or  trespass  found  before  other  jus- 
tices (o),  or  may  take  an  indictment  ^originally  before  them-  [#1461 
selves  (/»);  fnd  they  have  power  to  discharge,  not  only  pri- 
soners a^cquitted,  but  also  such  against  whom^  upon  proclama- 
tion made,  no  evidence  shall  appear  to  indict  them,  which  cannot 
be  done  either  by  justices  of  oyer  and  terminer,or  of  the  peace  {q). 
But  it  seems  clear  from  the  words  of  the  commission,  that  these 
justices  cannot  try  any  persons,  except  in  some  special  cases^ 
who  are  not  in  actual  or  constructive  custody  of  the  prison  spe- 
cifically named  in  the  commission  (r).  But  it  is  not  necessary 
that  the  party  should  be  always  in  actual  custody,  for  if  a  person 
be  admitted  to  bail,  yet  he  is  in  law,  in  prison,  and  his  bail  are 
his  keepers,  and  justices  of  gaol  delivery  may  take  an  indict- 
ment against  him,  as  well  as  if  he  were  actually  in  prison  (s),       \ 

The  commissions  of  gaol  delivery  are  the  same  on  all  the 
circuits*     Unlike  the  commission  of  oyer  and  terminer,  in 

r 

which  the  same  audiority  suffices  for  every  coimty,  there  is  a 
distinct  commission  to  deliver  each  particular  gaol  of  the  pri- 
soners imder  the  care  of  its  keeper. 

The  course  of  proceeding  before  the  commissioners  of  gaol 
delivery  will  more  properly  be  considered  hereafter.     Here, 


(sm)  Hawk.  b.  2.  c.  6,  s.  1.    4  BUu  Oyer,  &c.  B.  Cro.  C.  C.  2.    ' 

C.  2rO.    Bac.  Abr.  Court  of  Justices  {p)  Hawk.  b.  2.  c.  6.  s.  3.    2  ^ale, 

ofOyer,  &c.  A.  34. 

(»)  2  Hale,  ^.    Hawk,  b.  2.  c.  6.  (7)  Hawk.  b.  2.  c.  6.  ».  6.    2  Hale, 

t.  4.     Bac.  Ab.  Court  of  Justices  of  34. 

Oyer,  &c.  B.  (r)  Hawk.  b.  2.  c.  6.  s.  5.   Bac.  Ab. 


A: 


)  2  Hale,  32.    Hawk.  b.  2.  c.  6.      Court  of  Justices  of  Oyer,  &c.  B. 
Bac.  Ab.  Court  of  Justices  of         («)  2  Hale,  34^  35. 
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however,  we  may  in  general  observe,  that,  previous  to  the  ar* 
rival  of  the  judges,  a  precept  is  issued  commanding  the  sheriffs 
to  return  juries  to  try  the  prisoners  at  the  assizes  (/)•  The 
panels  being  thus  made  up  and  promptly  returned,  the  court  has 
only,  whenJt  sits,  to  call  a  jury  without  writ  or  precept,  and  it 
is  immediately  returned  from  the  jurymen  in  readiness.  And 
this  court  being  instituted  for  the  speedy  delivery  of  the  pri- 
[*147]  soners,  and  this  preparation  being  made  for  its  session,  *it  is 
fully  empowered  to  inquire  and  try  without  ^  lapse  of  any 
intermediate  time  (u). 
CoBimis-  The  commission  of  assize  is  a  mandate  of  the  hing  directed 
^e  And  to  two  of  the  judges  and  several  sergeants,  conmianding  them 
jun  pnus.  t(  ^  ^^^  gj]  ^^  assizes,  juries  and  certificates  before  whatever 
justices  arraigned,'^  at  a  day  to  he  fixed  by  themselves,  and  in* 
forming  them  that,  for  that  purpose,  juries  are  to  be  returned 
by  the  respective  sheriffs  (w).  That  of  nisi  prius  |p  annexed  to 
the  office  of  justices  appointed  under  this  commission  by  13 
£dw«  I.  c«  30*  and  empowers  them  to  try  all  questicms  of  fact 
issuing  out  of  the  courts  at  Westminster,  that  are  then  ripe  for 
trial  by  a  jury  (x).  These,  by  the  course  of  the  courts,  are 
usually  appointed  to  be  tried  at  Westminster  in  s<Hn,e  Easter  or 
Michaelmas  term,  by  a  jury  returned  from  the  county  in  which 
the  cause  of  action  arises;  but  with.tiiis  proviso,  nisi  priua^  tin" 
less  before' xht  day  prefixed  the  justices  of  assize  come  into  the 
district  (y).  As  they  are  sure  to  do  this  in  the  vacations  preceding 
diose  terms,  the  cause  is  tried  at  the  assizes,  and  the  parties 
avoid  all  the  trouble  and  expense  of  conveying  their  witnesses 
to  London. 

By  virtue  of  several  acts  of  parliament,  a  criminal  jurisdic- 
tion is  given  to  these  justices  of  assize  and  nisi  prius  (2).  But^ 
independendy  of  these  provisions,  they  have  not  any  original 
power  of  hearing  and  determining  indictments  of  felony,  with- 
out a  special  commission  for  that  purpose;  though,  by  virtue  of 
the  acts  27  £dw.  I.  c.  3.  and  14JEi6n«  VL  c  U  tiiey  have  power 
only  to  determine  such  felonies  as  are  sent  down  to  trial  before 
them  {a).  And  as  to  an  indictment  of  felony  or  treason,  removed 

(r)  See  form  of  general  precept.  (y)  Id.  ibid. 

Rast.Ent.384,5.  last  vol.  London  edit.  (x)  2  Hale,  39,  &c.    4  BUl  Com. 

4  Harg^.  St.  Tr.  744,  5.  269.    Hawk.   b.  2.  c.  7.     Bac.  Ab. 

(u)  See  more  fuUy  post  Court  of  Assize,  &c. 

( w)  See  form,  last  voi.  London  edit  {a)  2  Hale,  40. 

(x)  3  BIa.  Com.  60. 
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out  of  the  county  by  certiorari,  we  have  before  seen  that  the  re- 
cord is  sent  down  by  nisi  prius  to  be  tried,  and  the  *judges  of  [#148] 
lusi  prius  may  upon  that  record  proceed  to  trial,  and  judgment, 
and  execution,  as  if  they  were  justices  of  gaol  delivery  by  vii^ 
tue  of  the  statute  14  Hen.  VI.  c.  1  {b). 

A  commission  of  the  peace  ordinarily  accompanies  the  com-  Commis- 
*        missions  of  oyer  and  terminer  (c).     The  nature  of  the  jurisdic-  p^^f  ^^ 
tion  of  justices  of  the  peace,  under  their  commissions,  has  al- 
ready been  considered  (d)* 

These  commissions  a^e  always  accompanied  with  a  commis- 
sion of  association,  a  wvit  of  association,  and  a  writ  of  si  non 
omnes  {e).  The  commission  of  association  is  a  letter  patent, 
usually  directed  to  the  clerk  of  assize  and  some  of  his  subordi- 
nate officers,  directing  them  to  associate  themselves  with  the 
judges  and  sergeants  named  in  the  commission  of  assize,  in 
taking  the  assizes,  and  doing  that  which  appertains  to  jus- 
tice. The  writ  of  association  commands  the  latter  to  receive 
the  associates,  thus  appointed,  into  their  society  for  the  same 
purposes  {f).  Both  are  intended  to  prevent  any  deficiency  in 
the  number  of  commissioners  necessary  to  proceed  with  the 
business  of  the  court  of  assize.  To  the  same  purpose  the  writ 
of  *i  non  omnesy  directs  the  commissioners,  that  if  all  of  them 
cannot  conveniently  attend,  any  two  of  them,  one  being  of  the. 
quorum,  may  proceed  to  execute  the  commission  ( g). 

The  judges  who  are,  on  every  separate  occasion,  to  take  their 
circuits,  are  appointed  to  them  by  the  ^fiat  of  the  king,  signed  in 
general  by  himself,  and,  at  present,  .by  the  Prince  Regent  in  tjie 
name  and  behalf  of  his  majesty  (A).  The  commissions  are  ma(le 
out  from  this,  and  from  a  fiat  of  the  Lord  Chancellor,  directing 
the  names  which  shall  be  inserted  (i).  The  fiat  itself  is  made  -. 
♦out  by  the  secretary  of  commissions,  who  prepares  it  for  the  r*i49] 
chancellor  to  sign;  and,  in  so  doing,  inserts,  as  a  matter  of 
course,  the  chancellor  himself,  the  president  of  the  council,  the 
lord  privy  seal,  and  the  noblemen  in  the  district,  whose  names 
he  takes  from  the  form  of  the  last  that  was  previously  issued. 
If  any  alteration  is  to  be  made  after  this  form  is  completed,  it 

(6)  2  Hale,  41.  and  see  5  T.  R.  628.  Lond.  edit.  3  Bla.  Com.  60.  Jac.  Die. 

as  to  the  trial.  Si  non  omnes. 

(c)  2  Hale,  156,  7.    4  Bla.  Com.  (/)  See  form,  last  vol.  Lond.  edit. 
269.  Id.  Appendix,  1.  (^)  See  form,  last  vol.  Lond.  edit. 

(d)  Ante,  133.  (h)  See  form,  last  vol.  Lond.  edit. 

(e)  See  forms  and  notes,  last  vol.  (i)  See  form,  last  vol,  X«ond.  edit. 
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must  be  done  by  the  fiat  of  a  judge  (k).     Both  tliesf  fiats  are  to 
be  directed  to  the  clerk  of  the  crown  or  his  deputy,  from  whose 
office,  the  commissions  are  issued,  having  been  first,  at  least  in 
all  special  cases,  setded  by  the  attorney  and  solicitor  general* 
Special  Besides  these  ordinary  courts  of  oyer  and  terminer,  and  gaol 

comim»-  delivery,  there  are  some  special  commUsions  of  oyer  and  termi- 
oxer  and  ner,  upon  urgent  occasions  of  oflFences  standing  in  need  of  im- 
mediate inquiry  and  punishment,  or  where  the  offence  has  been 
committed  out  of  the  realm  (/),  though  it  is  said  that,  in  gene- 
ral, a  trial  under  the  general  commissiqp  is  preferable,  as  being 
more  expeditious  (m)«  At  common  law,  offences  must  be  tried 
in  the  coimty  in  which  they  were  committed,  and  crimes  com- 
mitted out  of  the  realm  cannot  be  punished  here  (n);  but  the 
statute  ^3  H*  VIII.  c*  23.  reciting  the  inconveniences  ensuing 
from  the  remanding  persons  to  be  tried  in  the  district  where  the 
offence  was  committed,  enacts ;  that  if  any  person  being  exa- 
mined before  the  king^s  council,  or  three  of  them,  upon  any 
manner  of  treasons,  misprisions  of  treasons,  or  murder,  do  con- 
fess any  such  offences  or  be  ^^  vehemently  suspected  thereof, 
'  that  then  his  majesty^s  commission  of  oyer  and  terminer,  under 

his  great  seal,  shall  be  made  by  the  chancellor  to  such  persons, 
r*150l  ^^^  "^^  ^^^^  county  or  place  as  shall  be  ^'named  by  the  king, 
for  the  speedy  trial,  conviction,  or  delivery  of  such  offenders ; 
and  that  such  commissioners  shall  have  power  and  authority  to 
inquire,  hear,  and  determine,  all.  such  treasons,  misprisions  of 
treasons,  and  murders,  within  the  county  or  place  limited  by  the 
commission,  by  a  jury  of  that  county,  in  whatever  county  witliin 
the  king^s  dominions  or  xvtthout  such  offence  were  committed, 
and  that,  in  such  case,  no  challenge  for  the  shire  or  hundred 
shall  be  allowed."  The  object  of  this  statute  was  to  afford  an 
immediate  trial  of  the  offences  therein  mentioned,  in  any  county 
in  England,  and  to  authorize  the  trial  of  such  offences  commit- 
ted out  of  the  king^s  dominions  by  those  who  owe  him  alle- 
giance. It  wa3  not  introductory  of  a  new  law,  it  only  intro- 
duced a  better  mode  of  trying  according  to  the  old  law,  and  of 
carrying  its  principle  into  effect,  a  principle  consonant  to  the 


f! 


[k)  See  form,  last  vol.  LoihI.  edit.  (m)  Kel.  7. 

:/)  4F:a^.  Cora.  270.    2  Hale,  22.  (n)  2  New  Rep.  91.     1  Esp.  Rep. 

Hawk.  b.  2.  c.  5.  s.  24  to  32.  62. 


*  See  form,  pQitUutTol.  Loud.  edit. 
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Jaws  of  all  nations,  that  subjects  wherever  they  may  be,  are 
amenable  to  the  laws  of  their  own  country  (&)•  This  statute, 
however,  was  repealed  as  to  treasons  committed  in  this  realm 
by  the  lat  and  2nd  P.  and  M.  c.  10.  but  it  continues?  in  force 
as  to  murders  (fi):  and  it  was  extended  by  the  statute  43 
Geo*  III.  c.  113.  to  accessaries  before  the  fact,  and  to  man- 
slaughter. 

The  statute  35  Hen*  VIII.  c.  2.  relative  to  high  treasons,  and 
misprisions  and  concealments  of  treason,  committed  out  of  the 
realm  of  England,  gives  power  to  try  such  offences  in  the 
King's  Bench,  or  by  commissioners  in  any  county,  appoint- 
ed by  the  commission,  and  continues  in  force,  notwithstsgkling 
the  statute  1  and  2  P.  and  M.  c.  10.  which  directs  the  methods 
of  trial  for  treason  committed  within  the  realm,  to  be  according^ 
40  the  course  of  the  common  law  (^). 

So  it  was  provided  by  the  statute  11  and  13  W.  III.  c.  12. 
that  crimes  and  offences  committed  by  any  governor  *of  any  [*15l] 
plantation,  &C  beyond  the  seas,  within  his  majesty's  dominions, 
may  be  prosecuted  in  the  King's  Bench,  t>r  before  special  com- 
missioners, in  any  county  in  England  (r)*  In  the  special  com- 
mission, as  well  as  in  the  indictment,  it  seems  proper  to  pursue 
die  language  of  the  act  on  which  it  is  framed,  and  to  aver  that 
it  was  coramitted  without  the  realm  («)« 

Sometimes  also  upon  urgent  occasions,  the  king  issues  >  a  spe- 
cial or  extraordinary  commission  of  oyer  and  terminer  and  gaol 
delivery,  confined  to  those  offences  which  stand  in  need  of  im- 
mediate inquiry,  and  pimishment,  and  not  fotmded  upon  any 
particular  act  of  parliament,  but  on  the  general  prerogative  of 
the  king  to  grant  them  {t)»  Upon  these  special  commissions, 
die  course  of  proceeding  is  much  th^  same,  as  upon  general 
and  ordinary  commissions  (t/).  And,  ubder  a  special  commis- 
sion, a  treason'  or  felony,  taken  before  other  commissioners  of 
oyer  and  tertniner,  may  be  heard  and  decided  (x). 


{•)  1  Taunt.  37,  30, 31.  (0  1  Leach,  168.    3  Inst.  113.    I 

(p)  2  Hale,  22.  43  Geo.  m.  c.  113.  East,  P.  C.  369. 
».  6.  (t)  4  Bla.  C.  270.    Hawk.  b.  2.  c 

(9)  1  Hale,  169, 170.  n.  p.  2  Hale,  5.  a.  31.  2  Hale,  21.  See  form  against 

23.    1  Leach,  157.    1  Taunt  27.    3  Despaitl,  lastyol.  Lend,  edit 
Salk.  358,  9.  («)  4  Bla.  C.  270. 

(r)  1  Sess.  Cas.  247.  (x)  2  Hale,  27. 
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The  ad-         Before  the  statute  28  Hen.  VIII.  c.  15.  offences  being  local, 
sessions.  •  ^"^^  ^V  *^  common  law  triable  only  by  a  jury  of  the  couaty  in 
which  they  were  committed,  a  person  who  had  committed  an 
oiTence  on  the  high  seas  could  only  be  prosecuted  in  the  high 
court  of  admiralt}%  held  before  the  lord  high  admiral  or  his  de- 
puty, according  to  the  course  of  the  civil  law,  and  not  by  a  jury; 
and,  therefore,  according  to  the  maxims  of  Roman  jiurispru- 
dence,  he  could  not  be  convicted,  or  sentence  of  death  given, 
without  proof  by  two  witnesses,  or  his  own  confession  (y).    But 
[*152]   this  statute,  ♦reciting  these  evils,  enacts,  "  that  all  treasons^ 
feloniesy  robberies ^  murders^  and  confederacies^  committed  in  or 
upon  the  sea,  or  in  any  other  haven,  river,  creek,  or  place, 
where  the  admiral,  or  admirals,  have,  (»-  pretend  to  have,  juris- 
diction, shall  be  inquired,  tried,  heard,  determined,  and  judged, 
in  such  shires  and  places  in  the  realm,  as  shall  be  limited  by  the 
king's  commission,  in  like  form  and  condition  as  if  such  of- 
fences had  been  committed  on  land,  and  that  such  conunissions 
shall  be  under  the  great  seal  directed  to  the  admiral  and  his 
lieutenant  or  deputy,  and  to  three  or  four  more  (among  whom 
two  common  law  judges  are  usually  appointed,)  to  be  named  or 
appointed  by  the  lord  chancellor  for  the  time  being,  from  time 
lo  time,  and  as  often  as  need  shall  require,  to  hear  and  deter- 
mine such  offences  after  the  common  course  of  the  laws  of  this 
realm,  used  for  treasons,  felonies,  murders,  robberies,  and  con- 
federacies of  the  same,  done  and  committed  upon  the  land,  and 
that  the  commissioners,  or  four  of  them,  shall  have  full  power  to 
inquire  of  such  offences  by  grand  jury,  and  that  the  oflfender 
shall  afterwards  be  tried  by  a  petit  jury,  and  that  the  course  of 
proceedings  shall  be  accordmg  to  the  law  of  the  land[l]," 

(y)  See  the  recital  of  the  stat.  28      1  Taunt.  29.  2  New  Rep.  91.  S^Esp. 
H.  Vm.  c.  15.  4  Bla.  Com.  368.  Com.      Rep.  62. 
Dig.  Admiralty,  £.  5.  2  Hale,  12,  18. 

*  As  totheJorisdiedDnof  thiseoortingaicail,Me4I]ut.l34,147.  SR*Ie,  lltoSD.  CouuDir. 
Admintlty,  £.  1,  &c  Bac.  Ab.  Court  of  Admirftltv,  D.  1.  4  Bla.  Cora.  S08.  ud  tke  itaxatet  98  H. 
VULe.15.    3SCeo.ILc25.s.90.    990eo.ULe.37.   43 Gep. UI. c  113. 

[1]  By  the  2d  sect  3d  art.  of  the  Constitution  of  the  United  SUtes,  the  ju- 
dicial power  of  the  United  States  is  declared  to  extend  **  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction." 

By  the  act  of  Congress  passed  April  30, 1790,  sect.  3.  it  is  provided,  that 
"  if  any  person  or  persons  shall,  within  any  fort,  arsenal,  dock-yard,  or  any 
other  place  or  district  of  countiy,  under  the  sole  and  exclusive  jurisdjiction  of 
the  United  States,  commit  the  crime  of  wilful  murder,  such  person  or  per- 
sons, on  bein^  thereof  convicted,  shall  suffer  death." 

The  following  principles  have  been  recognized  by  the  Supreme  Court  of 
the  United  States,  under  the  Constitution  and  act  of  Congress  >— 
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The  admiralty  commission  of  oyer  and  terminer  >and  gaol 
delivery  {z)  is  directed  to  three  dukes   of  the  royal  family, 
tiie  lord  high  admiral  and  his  deputy,  the  commissioners  of  ad- 
nuralty  by  name  and  for  the  time  being,  the  judge  and  president 
of  the  admiralty  court,  the  lord  chancellor  and  commissioners 
for  executing  the  office  of  chancellor  for  the  time  being,  the  pre* 
sident  of  the  council,  keeper  of  the  privy  seal,  steward  and 
chamberlain  of  the  household,  two  of  the  privy  council,  the 
principal  secretaries  of  state  and  treasurer  of  the  navy  for  the 
time  being,  the  chancellor  and  under  treasurer  of  the  exche- 
quer, and  lord  warden  of  the  Cinque  Ports  by  name  and  for  the 
time  being,  the  chief  justice  of  King's  Bench  and  Common 
Pleas,  one  of  the  privy  ♦council,  the  master  of  the  rolls,  chief  [*153] 
baron  and  all  the  rest  of  the  twelve  judges,  four  commissioners 
for  executing  the  office  of  treasurer  of  the  exchequer,  the  official 
principal  of  the  arches  court  of  Canterbury,  and  master,  keeper 
or  commissary  of  the  prerogative  court  of  Canterbury,  the  ad- 
vocate general,  the  attorney  general,  solicitor  general  and  advo* 

(z)  See  form,  last  vol.  LoncL  edit 


Admitting^  that  the  3d  article  of  thtf^Conatitution  of  the  United  States,  which 
declares  that  **  the  judicial  power  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction,"  vests  in  the  United  States  exclusive  jurisdiction  of  all 
•Bch  caaes,  and  that  a  murder  cominitted  in  the  watets  of  a  state  where  the 
tide  ebbs  and  flows,  is  a  case  of  admiralty  and  maritime  jurisdiction ;  Congress 
have  not,  in  the  8th  section  of  the  act  of  1790,  ch.  9.  **  for  the  punishment  of 
ceitain  oifences  against  the  United  States,"  so  exercised  this  power,  as  to  con- 
fer on  the  courts  of  the  United  States  jurisdiction  over  such  murder. 

Qtuere.  Whether  couKa  of  common  law  have  concurrent  Jurisdiction  with 
the  admiralty  over  murder  committed  in  bays,  &c.  which  are  enclosed  parts 
of  the  sea  ? 

Congress  having,  in  the  8th  section  of  the  act  of  1790,  ch.  9.  provided  ibr 
the  punishment  €>f  murder,  &c.  committed  "  upon  the  hig^  seas,  or  in  any 
river,  haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any  state,"  it  is  not  the 
offence  committed,  but  the  bay,  &c.  in  which  it  is  committed,  that  must  be  out 
of  the  jurisdiction  of  the  state. 

The  grant  of  the  United  States  in  the  Constitution  of  all  cases  of  admiralty 
uid  maritime  jurisdiction,  does  not  extend  to  a  cession  of  the  waters  in  which 
those  cases  mav  arise,  or  of  general  jurisdiction  over  the  same.  Congress  may 
pass  all  laws  which  are  necessaiy  fdr  giving  the  most  complete  effect  to  the 
exercise  of  the  admiralty  and  maritime  jurisdiction  g^nted  to  the  goveniment 
of  the  union :  But  the  general  jurisdiction  over  uie  place,  subject  to  this 
gnxii,  adheres  to  the  territory  as  a  portion  of  the  teiritory  not  yet  given 
away  t  and  the  residuary  powers  of  legislation  still  remain  in  the  state. 

Congress  have  power  to  provide  for  the  punishment  of  offences  committed 
l>y  persons  serving  on  board  a  ship  of  war  of  tlie  United  States,  wherever 
toat  ship  ma^  lie.  But  Coiu^ress  have  not  exercised  that  power  in  the  case  of 
a  ship  lying  m  the  watets  of  the  United  States :  the  words  **  witliin  any  for^ 
>ncna],  dock-yard,  ma£[azine,  or  in  any  other  place  or  district  of  countrv  un- 
der the  sole  and  exclusive  jurisdiction  of  the  United  States,"  in  the  da  sec- 
^n  of  the  act  of  1790,  ch.  9.  not  extending  to  a  ship  of  war,  but  only  to  ob- 
jects in  their  nature  fixed  and  territorial.   U,  StateB  v.  Bevam,  3  Wheaton^  336v 
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cate  general  of  the  admiralty  for  the  time  being,  the  secretaries 
of  the  admiralty,  the  comptroller  of  the  navy  and  his  deputy, 
the  surveyors  of  the  navy,  the  commissioners  of  the  navy,  two 
other  of  the  privy  council,  the  mayor,  aldermen,  and  recorder  of 
London,  the  mayors,  recorders,  and  justices  of  the  peace  of  the 
Cinque  Ports,  and  to  several  other  persons  particularly  enume-* 
rated.  The  commission  refers  to  the  statutes  relative  to  the 
admiralty  jurisdiction,  and  directs  the  commissioners,  or  four 
of  them,  of  which  some  of  those  particularly  named  must  be 
one  ft-om  time  to  time  to  be  appointed  to  inqiure,  to  hear  and 
determine  all  the  offences  of  which  the  court  of  admiralty  has 
jurisdiction,  as  well  those  already  committed  as  those  which  at 
any  time  after  the  issuing  the  commission  maj^  be  committed, 
and  to  make  gaol  delivery*  This  commission,  therefore,  being 
thus  prospective,  as  to  the  commissioners  for  the  time  being,  and 
as  to  future  offences,  is  only  issued  once  in  several  years. 

The  jurisdiction  of  the  commissioners  appointed  under  this 
statute,  was  confined  to  the  offences  therein  enumerated,  viz. 
treasons^  felonies^  robberies^  murders^  and  confederacies*  The 
statute  39  Geo.  III.  c.  37.  however,  extends  the  provisions  of 
this  early  enactment  to  every  offence  committed  upon  the  high 
seas,  out  of  the  body  of  any  county  of  the  kingdom.  And  as 
persons  tried  for  murder  under  the  first-mentioned  act,  could 
not  be  found  guilty  of  manslaughter;  and,  therefore,  when  the 
circun^stances  reduced  the  crime  to  that  offence  were  acquitted 
entirely;  the  39  Geo.  III.  c.  37.  enacts,  that  where  persons  tried  • 
[*154]  for  murder  or  manslaughter,  committed  *on  the  high  seas,  are 
found  guilty  of  the  latter  offence  only,  they  shall  be  subject  to 
the  same  punishment  as  if  they  had  committed  such  man- 
slaughter within  the  jurisdiction  of  the  ordinary  tribunals  (a). 
The  43  Geo.  III.  c.  113.  s.  2  and  3.  provides  that  any  person 
uiUully  casting  away  any  vessel,  &c.x>r  procuring  it  to  be  done, 
shall  be  guilty  of  felony  without- benefit  of  clergy;  and  shall, 
if  the  offence  were  committed  on  the  high  seas,  be  tried,  &c.  by 
a  special  commission,  as  directed  by  statute  28  Hen.  VIII. 
c.  15.  The  statute  11  and  12  W.  III.  c.  7.  contains  provisions 
agsunst  accessaries  to  piracies  and  robberies  on  the  high  seas. . 
This  special  commission  is  now  the  only  method  of  trying  ma- 
•f  ine  felonies  in  a  court  of  admiralty,  the  judge  of  the  admiralty 


(a)  1  Taunt.  32. 
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still  presiding  over  it  (6).   Accessaries  before  the  fact,  on  shore, 

to  the  wilful  destruction  of  a  ship  on  the  high  seas,  were  not 

triable  by  the  admiral^  jurisdiction  under  1 1  Geo.  I.  c*  29. 

s.  7  (c).     But  now  by  the  statute  43  Geo.  III.  c.  113.  which 

repeals  the  statutes  4  Geo.  I.  c^  12.  s.  3.  and  1 1  Geo.  I.  c.  29.  s.  5, 

6,  and  7,  it  is  enacted,-  ^^  That  if  any  person  shall  wilfully  cast 

away^  bum,  or  otherwise  destroy,  any  vessel,  or  in  anywise 

counsel,  procure,  or  direct  the  same  to  be  done,  and  the  same 

shall  be  accordingly  done,  with  intent  to  prejudice  any  owner  of 

the  vessel,  or  of  her  cargo,  or  any  underwriter  on  the  same,  he 

shall  suffer  death  without  clergy;  the  principal  to  be  tried  by 

the  common  law  court,  or  in  the  admiralty  court,  as  the  offence 

shall  be  respectively  committed  within  the  body  of  a  county  or 

on  the  high  seas,  and  that  accessaries  before  the  fact,  whe-  ' 

ther  the  principal  felony  be  committed  within  the  body  of  a 

county,  or  on  the  high  seas,  may  be  tried  by  the  common  law 

courts,  if  the  principal  felony  was  committed  within  the  body  of 

a  county,  and  by  the  admiralty  court,  if  committed  ♦on  the  high  [^ISS] 

seas,  but  the  accessary  shaD  not  be  tried  more  than  once  for  the 

same  offence  (</)  [1].'' 

The  28  H.  VIII.  c.  15.  merely  altered  the  mode  pf  trial  in  • 
the  admiralty  court,  and  its  jurisdiction  still  continues  to  rest 
on  the  sam^  foundations  as  it  did  before  that  statute  (e).  It 
is  regulated  by  the  civil  law  et  per  consuetudines  marinas, 
grounded  on  the  law  of  nations,  which  may  possibly  give  to 
that  court  a  jurisdiction  with  which  our  common  law  is  not 
able  to  invest  it(/).  The  statutes  28  H.  VIII.  c  15.  and  39 
Geo.  Ill*  c«  37.  do  not,  however,  take  away  any  jurisdiction  as 
to  the  trial  of  offences,  which  might  before  have  been  tried  in  a 
court  of  common  law  ;  and,  therefore,  an  indictment  for  a  con- 
spiracy on  the  high  seas*  is  triable  at  common  law,  on  proof  of 

y 

(b)  4  Bill.  Com.  ^69.    Com.  Dig.  (d)  2  Leach,  953. 
Adniindty,  E.  6.    1  Taunt  31.  le)  Com.  Dig.  Admiralty,  E.  5. 

(c)  2  Leach,  947.   East,  P.  C.  Ad-  (/)  Per  ManaEeld,  C.  J.  .  1  Taunt. 
denda,26.  29. 


[1]  For  the  provinoi^^  of  the  laws  of  the  United  States  relative  to  this  of- 
fence, «ee  8Ui  sect,  of  the  act  of  Congress  passed  April  30, 1790.  4n  the  case 
of  The  IfyUed  State*  v.  Richard  John*,  as  to  what  constituted  the  destruction 
of  a  ship  or  vessel  within  the  meaning  of  the  act  of  Congress,  the  court  de* 
cided»  tnat  **  to  destroy  a  vessel,  is  to  unfit  her  for  service  beyond  the  hopes 
of  recovery  by  ordinary  means.  This,  in  extent  of  injury,  is  synonymous 
with  ca9t  avojf*  It  is  the  generital  term :  catting  away  is  a  species  of  destroy- 
iog,  as  huming  is.  Both  mean  such  an  act  a%caiises  a  vessel  to  perish,  or  be 
loMy  8o  as  to  be  irrecoverable  by  ordinary  means.**    4tjli  Dall.  Rep.  416, 417. 
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an  overt  act  on  shore,  in  the  county  where  the  veniie  is  laid  (,f*). 
If  a  pistol  be  fired  on  shore,  which  kills  a  man  at  sea,  the  of- 
fence is  properly  triable  at  the  admiralty  sessions,  because  the 
murder  is,  in  law,  committed  where  the  death  occurs  (h) ;  but, 
if  on  the  other  hand,  a  man  be  stricken  upon  the  high  sea,  and 
die  upon  shore  after  the  reflux  of  the  water,  the  admiral,  by 
virtue  of  this  commission,  has  no  cognizance  of  that  felony  (i). 
And,  it  being  doubtful  whether  it  could  be  tried  at  common 
law,  the  statute  2  Geo*  II.  c.  21.  provides  that  the  oiFender  may 
be  indicted  in  the  county  where  the  party  died.  So  die  courts 
of  common  law  have  concurrent  jurisdiction  with  the  admiralty, 
in  murders  committed  in  M ilford  Haven,  and  in  all  other  havens, 
creeks,  and  rivers,  in  this  realm  (i).  The  statute  28  H*  VIII.  c. 
15.  has  already  been  so  fully  commented  upon  by  Lord  Hale, 
that  any  further  observations  are  here  unnecessary  (0  [1]* 
[*156]  *By  the  statute  32  Geo.  IL  c.  25.  s.  20.  a  session  of  oyer  and 
terminer,  and  gaol  delivery,  for  the  trial  of  offences  committed 

(ff)  4  East,  164.  (k)  2  Leach,  1093. 1  East,  P.  C.  368. 

(h)  1  East,  P.  C.  36r.    1  Leach,  (/)  1  East,  P.  C.  367.    2  Hale,  11 

388.    12  East,  246.    2  Hale,  IZ,  20.  to  20.    Com.  Dig.   Admiralty,  £.  1, 

(i)  2  Hale,  17,  20.    1  East,  P.  C.  &c.    Bac.  Ab.    Court  of  Admiralty, 

365,6.  D.  1. 

[1]  The  learned  editor,  having  omitted  to  introduce  tlic  law  relative  to  the 
crime  of  piracy  into  his  work,  it  is  deemed  proper  to  state  here  the  decinons, 
in  reference  to  this  subject,  of  the  courts  of  the  Utiited  States,  in  which 
courts  only  this  offence  is  cognizable. 

1.  To  constitute  the  offence  of  piracy  within  the  act  of  1790,  ch.  9.  by 
"  piratically  and  feloniously"  running  away  with  a  vessel,  personal  force  and 
violence  is  not  necessary.  U.  States  v.  TuUy  et  al.  1  Gatt.  Rep.  1^7.  The 
same  point  was  decided  by  judge  Washington  in  the  case  of  The  United  States. 
v.  Jones,  in  the  circuit  court  of  Pennsylvania,  April  Sets.  1813. 

2.  The  **  piratically  and  feloniously"  running  away  with  a  vessel,  within  the 
act,  is  the  running  away  with  a  vessel,  with  intent  to  convert  the  same  to  the 
taker's  own  use,  against  the  will  of  the  owner.  The  intent  must  be  amm9 
furantH,    Ibid. 

3.  The  circuit  court  has  cognizance  under  the  act  of  1790,  ch.  9.  sect.  8.  of 
piracy  on  board  of  an  American  ship,  although'  committed'  in  an  open  road- 
stead, and  within  half  a  mile  of  the  shore,     f  GdHestm,  524. 

4.  A  robbery  committed  on  the  high  seas,  although  such  robbeiy,  if  com- 
mitted on  land,  would  not  by  the  laws  of  the  United  States  be  punishable  with 
death,  is  piracy  under  tlie  8th  section  of  the  act  of  1790,  ch.  36.  for  the  pu- 
nishment of  certain  crimes  against  the  United  States ;  and  the  circiut  courts 
have  jurisdiction  thereof.  The  United  States  v.  Palmer,  3  Wheaiim  Rep, 
610,  626. 

5.  l*he  crime  of  robbery,  as  mentioned  in  the  act,  is  the  crime  of  robbery 
as  recog^zed  and  defined  M  common  law.  Same  case^  3  Wheatont  630. 
Same  points  decided  in  the  case  of  the  U.  States  v.  Johns,  before  referred  to, 

6.  The  crime  of  robberv  committed  by  a  person  who  is  not  a  citizen  of  the . 
United  States,  on  the  high  seas,  on  board  of  a  ship  belonging  excluffively  to 
subjects  of  a  foreign  state,  or  on  persons  in  a  foreien  vessel ;  is  not  piracy  un- 
der the  act,  aiid  is  not  punishable  in  the  courts  of  tne  United  States.     Id.  630. 

The  same  principles  were  recognized  and  declared  by  the  circuit  court  of 
the  United  SUtes  for  the  Pennsylvania  circuit.  April  Sess,  1818^  in  the  case  of 
The  United  States  y.  Howard  3  JBebbee,  MSS,  R^rts, 
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upoo  the  high  seas,  widiin  the  jurisdiction  of  the  admiralty  of 
£ng^d,  must  be  holden,  twice  at  least,  in  every  year,  viz*  io 
March  and  October,  at  the  Old  Bailey,  except,  when  sessions 
of  oyer  and  terminer,  and  gaol  delivery,  for  London  and  Mid* 
dlesTT,  are  held  in  the  same  place ;  or  in  such  other  places  in 
England  as  the  lord  high  admiral  shall  in  writing,  under  his 
hand,  Erected  to  the  judge  of  the  court  of  admiralty,  appoint. 
In  prosecutions  upon  these  provisions,  the  indictment  i&  first 
found  by  a  grand  jury  of  twelve  m»i,  and  afterwards .  tried  by 
another  juiy,  as  at  common  law  (m). 

The  court  of  King^s  Bench  h  &e  highest  court  of  ordinary  The  oouft 
justice  in  criminal  cases  within  the  realm,  and  paramount  to  the  Bench?  * 
authority  of  justices  of  gaol  delivery,  and  commissions  of  oyer 
and  terminer.  It  has  jurisdiction  over  all  criminal  causes,  from 
high  treason  down  to  the  most  trivial  misdemeanour  or  breach 
of  the  peace  (n).  All  offences  committed  in  JUiddkseXy  where 
the  cojurt  sits,  may  be  (xiginally  prosecuted  in  this  court  by  iU' 
iHctment ;  and  misdemeanours  committed  in  any  county  in  Eng* 
lan<l,  may  be  prosecuted  by  information,  filed  by  the  attorney  ^ 

general  ex  officio,  or  by  leave  of  the  court,  at  the  instance  of  a 
private  individual,  in  the  crown  office  (p) ;  and  l)y  different  acts 
of  parliament,  some  offences,  committed  out  of  the  kingdom^ 
are  here  cognizable.  And  this  court  may  proceed  on  indict* 
ments  ♦for  any  offences,  removed  by  certiorari  from  inferior  [♦l57j 
tribunals  (/)• 

In  the  county  where  the  court  sits,  there  is  every  teifn  a 
grand  inquest,  who  are  to  present  all  mattei*s  criminal,  arising 
within  that  county,  and  then  the  same  court  proceeds  upon  in- 
dictments so  taken,  or  if  in  term  time  or  vacation,  there  be  any 
indictment  for  felony  before  the  justices  of  the  peace,  of  oyer 
and  terminer  or  gaol  delivery,  there  sitting,  it  may  be  removed 
by  certiorari  into  the  King^s  Bench  (<^).  But  without  some  sta-* 
tute  for  that  purpose,  offences  committed  out  of  England  are 
not  cognizable  by  this  court  (r).     If,  however,  any  part  of  an 


(m)  4  Bla.  C091.  269.    3  Inst.  114. 
3  EMt,  P.  C.  812. 

S9  Co.  118.  a.  b. 
Though  the  Kin^s  Bench  huB 
jamdiction  over  all  inisdeineanour% 
yet,  hf  the  practice  of  the  couit,  in- 
kmtAoM  are  not  granted  in  every 
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case.    See  post,  ch.  informations. 

ip)  2  Hale,  2.    Hawk.  b.  2.  c.  3:  s, 
6.    4  Bla.  Com.  265. 

Jq)  2  Hale,  3. 
r)  1  Eap.  Rep.  62.    1  8eS8.  Cas. 


aLaee  a  Bale,  itoT.  &U.letS.8BlM. 
4Bla.00IB.WSto9fl7.    4l|Mt.0,7.   Qflk 
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"^  offence  be  completed  in  Middlesex,  though  the  rest  were  comr 

mitted  abroad,  an  indictment  lies  in  this  court,  or,  in  case  of 
misdemeanour,  an  information,  if  the  offence  were  committed 
in  any  other  county  (s).  And  this  though  the  defendant  him- 
self was  out  of  the  kingdom  at  the  timcy  if  he  caused  the  ctf- 
fence  to  be  committed  here ;  as  where  the  defendant  sent  over 
a  libel  fwMn  Ireland  to  be  published  at  Westminster  (t).  Per- 
sons in  his  majesty^s  service  abroad,  committing  offences  there, 
may  be  prosecuted  in  the  King's  Bench  by  indictment^  or  in- 
formation, laying  the  venue  -a  Middlesex  («).  •  So  offences  com- 
mitted in  the  £a^  Indies  are  subject  to  this  jurisdiction  {w).  So 
if  high  treason  be  committed  but  of  the  kingdom,  it  can  only  be 
tried  in  the  court  of  King^s  Bench,  or  under  a  special  commis- 
sion (x).  And  this  court  has  jurisdiction  by  information  over 
offences  committed  in  Berwick  (y). 

With  respect  to  the  mode  of  proceeding  in  this  court,  it  is  to 
[*158]  be  observed,  that  every  term  there  *are  two  grand  juries  for 
the  county  of  Middlesex  summoned  and  sworn  before  the  se- 
nior of  the  puisne  judges,  which,  on  some  one  day  fixed  by  such 
judge,  in  the  early  part  of  the  term,  is  the  first  business  in  the 
moniing  when  the  court  assembles*  When  they  appear,  tiie 
judge  gives  them  such  a  charge  as  he  thinks  the  circumstances 
before  them  will  most  particularly  require,  after  which  they  re- 
tire to  the  grand  juiy  room,  Westminster  Hall,  or  some  other 
convenient  place  for  the  transaction  of  business,  and  afterwards 
adjourn  to  a  future  day  in  the  same  term.  On  these  occasions, 
they  are  attended  by  the  clerk  of  the  grand  juries,  who  reads 
tiie  bills  to  them,  and  after  their  finding,  they  come  into  court, 
and  present,  in  the  usual  form,  the  result  of  their  inquiries  {z). 
The  mode  of  proceeding  in  the  crown  office,  where  the  whole 
of  the  criminal  business  of  this  court  is  transacted,  as  it  relates 
principally  to  prosecutions  by  information,  and  indictments  re- 
moved by  certiorari,  will  be  considered,  when  those  subjects 
come  minutely  imder  our  discussion. 
ProsecQ.        Besides  these  courts  of  criminal  jurisdiction,  of  a  more  ge- 

^    tionsinsti-neral  nature,  prosecutions   may  be  instituted  ill  some   other 


(»)  1  Esp.  Rep.  63.    2  New  Rep,  78,  81.    Tidd's  Prac.  815.    5  T.  H. 

91.  60r. 

(t)  6  East,  589,  590.  (x)  33  H.  Vm.  c.  23.    1  Leach, 

(v)  42  Geo.  m.  c.  85.  s.  1.  8  East,  157.    1  Hale,  1. 

31.  (y)  2  Burr.  860. 

(v)  24  Geo.  m.  sess.  2.  c.  25. 8. 64;,  (z)  Hand.  Prac.  Introd.  zz. 
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courts,  which  it  may  be  proper  slightly  to  notice*  Thus  a  de-  otfacor 
iendant  may  be  prosecuted  for  murder  by  coraner^s  injuest  so-  **'"'^- 
per  visum  corporis  (a).  The  finding  of  such  inquest  is  eqmva- 
lent  to  the  finding  of  a  grand  jury,  and  a  woman  tried  on  the 
coroner's  inquest  for  the  murder  of  her  bastard  child  may  be 
found  guilty  under  4f3  Geo.  III.  c.  58.  s.  4.  of  endeavouring  to 
conceal  its  binh ;  there  being  no  distinction  in  this  respect  be«  ' 

tween  the  coroner's  inquisition,  and  ahUl  of  indictment  return- 
ed  by  the  grand  jury  {b};  but,  in  order  to  found  an  indictment 
on  a  coroner's  inquest,  the  jurors,  and  not  merely  the  coroner, 
must  have  subscribed  it  (c).  The  coroner  *has  a  right  to  go  on  [*159] 
board  a  man  of  war  in  commission,  lying  in  harbour,  and  hold 
inquest  on  board  the  ship,  upon  a  person  who  has  hanged  him- 
self in  the  cabin,  if  no  inqiusition  has  previously  been  held  by 
die  admiralty  coroner;  and  an  information  in  the  court  of 
King's  Bench  lies,  if  the  coroner  be  obstructed  in  the  perform- 
ance of  his  duty  (d).  So  a  court  leet  may  receive  indictments 
for  felony,  and  apprehend  the  pa]:ties  indicted,  though  it  cannpt 
hear  and  determine  such  indictments,  and  must  send  them  to 
the  gaol  delivery,  there  to  be  decided,  if  the  offenders  are  in 
custody,  or  remove  them  by  certiorari  into  the  King's  Bench, 
so  that  process  to  outiawry  may  be  issued  against  them  (c). 


The  time  in  which  the  prosecution  should  be  commenced, 
and  in  which  it  may  be  instituted,  now  demands  our  attention. 

The  habeas  corpus  act,  in  order  to*  prevent  the  party  accused  Of  tiie 
from  being  detsdned  in  prison  an  unlimited  time  before  he '  is  |j^  which 
brought  to  trial,  provides ;  that  if  any  person  committed  for  trea-  ^  pnwc- 
son  or  felony  be  not  indicted  in  the  tetm  or  sessions  ensuing,  the 
court  shall,  upon  motion,  bsul  him,  unless  it  be  shown  upon  oatii, 
that  the  witnesses  for  the  prosecution  could  not  be  produced  at 
the  preceding  session  (y^. 

This  regulation  applies,  however,  only  to  persons  actually 
confined  upon  suspicion,  and  is  solely  mtended  to  prevent  the 
protracting  of  atbitrary  imprisonment,  so  that  it  does  not  pre- 


iMa*i 


(a)  1  Leach,  43.    As  to  Coroner's  (c)  Imp.  Cor.  65. 

Inquests  in  general,  see  Imp.  Off.  la)  Andr.  231. 

Shff.   Com.  Dir.  Office,  G.  11,  12.  (e)  Wms.  J.  Bum  J.  Leet. 

Bac.  Ab.  Coroner,  C.  C/)  31  Cir.  H.  c.  2.  s.  7.   Wimamt 

(6)  2  Leach,  1095.    3  Camp.  371.  J.  Habeas  Corpus.  Leach,  158^  170, 1 . 
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dude  the  crown  fix>in  preferring  an  indictment  at  any  distance 
of  time  from  the  actual  perpetration  of  the  offence,  unless  some 
particular  statute  limits  the  tame  of  prosecuting* 

[*160]  *There  is  no  general  statute  of  limitations  applicable  to  cri- 
minal proceedings;  so  that  instances  >have  frequently  occurred 
in  which  pardes  have  been  convicted  and  punished  many  years 
after  the  crime  had  been  forgotten  (^).  And  it  has  been  re* 
peatedly  held,  that  no  length  of  time  can  legalize  a  public  nui* 
sance,  although  it  may  aiFord  an  answer  to  an  ac^on  of  a  private 
individual  (A).  Anciently,  indeed,  indictments  for  felony  were 
seldom  preferred,  till  after  a  year  and  a  day  had  elapsed,  be- 
cause the  law  favoured  the  proceeding  by  appeal,  which  must 
be  brought  within  that  period,  upon  which  alone  a  restitution 
of  stolen  goods  could  be  obtained,  and  which  would  be  barred 
by  an  acquittal.  In  order  to  remedy  the  evils  produced  by 
this  delay,  the  statute  3  Hen.  VII.  c.  1.  enjoined  an  immediate 
prosecution  for  murder,  and  enacted  that,  tiiough  the  prisoner 
should  be  acquitted  at  the  suit  of  the  king,  he  would  still  be 
liable  to  a  writ  of  appeal.  And  the  delay,  in  case  of  robbery, 
was  effectually  prevented  by  the  21  Hen.  VIII.  c.  11.  which 
gave  the  restitution  of  goods  to  the  Owner  from  whom  tiiey 
were  stolen,  upon  an  indictment  as  well  as  an  appeal ;  in  conse- 
quence of  which  provision,  the  appeal  of  robbery  has  fallen  into 
disuse  (i). 

There  are,  however,  some  offences  which,  by  particular  sta- 
tutes, must  be  prosecuted  within  specific  periods.  Thus  every 
indictment  for  high  treason,  unless  for  attempting  the  king's 
life,  found  by  the  grand  jury,  must  be  within  three  years  after 
the  offence  was  committed  [i) ;  and  although  this  provision  ori- 
ginally applied  only  to  England  and  Wales,  it  seems  to  have 
been  extended  to  Scotiand  by  the  act  of  union,  and  would  now 
probably  be  regarded  as  affecting  treasons  alleged  to  have  been 

[♦161]  ^committed  in  Ireland  (/).  By  the  provisions  of  the  Black  Act, 
all  proceedings  under  it  must  be  commenced  within  the  same 
period  (m).  So  it  was  enacted  by  the  23  Eliz.  c.  1.  that  the 
offences  of  not  attending  church   and  sacrament,   should  be 


Or)  2  Hale,  158.    Bum  J.  Indict-  .4  Esp.  109.  ace.  semb  contra, 
ment,  m.  Lieut.  Col.  Wall  was  tried,  (i)  3  Salk.  314. 

convicted,  and  executed,  for  a  murder  (k)  7  W.  HI.  c.  3.  a.  5  and  6. 

committed  twenty  7ear84)efore.  4Bla.  (/)  poat.  249. 

C,  305.  n.  2. 15th  Ed.  (m)  9  Geo.  I.  c.  22.  s.  13. 

(A)  7  Eaat,  199.     3  Campb.  227. 


1 


OP  PROSECUTION. 


ISS 


inquirable  within  a  year  and  a  day  kiur  they  are  committed  (n) ; 
and  the  31  Eliz.  c«  5*  provides,  that  all  indictments  upon  any 
penal  statute,  whereby  the  forfeitiire  is  limited  to  the  king,  shall 
be  sued  within  two  jrears  after  the  oiFence  is  committed;  and  if 
the  forfeiture  be  limited  to  the  king  and  prosecutor,  the  suit 
shall  be  in  one  year»  and  in  default  thereof,  the  same  shall  be 
sued  for  the  king  within  two  years  after  that  year  ended;  but 
that  iprhere  a  statute  limits  a  shorter  time,  the  proceeding  be 
brought  within  the  time  limited  (o)*  And  it  has  been  held^diat 
a  crriminal  information  against  a  magistrate  must,  in  general,  be 
moved  for  in  the  second  term  after  .the  offence  is  alleged  to  have 
taken  place,  and  sufficiently  early  to  allow  him  to  show  cause 
before  its  conclusion  (^). 


OF  THE  MODES  OF  PMOSECUTIOM 


Ihe  next  step  towards  bringing  the  parties  suspected  to  jus-  Of  the 
tice,  is  their  prosecution,  or  the  manner  of  their  formal  accusa-  pi^i^ecu- 
tion;  and  this  is  either  upon  a  previous  finding  of  the  iact,  by  ^i^* 
an  inquest  or  grand  jury,  or  without  this  preliminary  sanction. 
Of  the  former  description,  the  proceedings  which  are  now  in 
force  are  indictments,  presentments  by  a  grand  jury  of  any  of- 
fence from  their  own  knowledge  or  observation,  without  any 
InII  of  ^indictment  laid  before  them,  coroners' Inquests  in  cases  [*162] 
of  homicide,  and  the  verdict  of  a  jury  in  a  civil  cause.     Of  the 
lattter  aescription  are  informations  in  the  King's  Bench,  by  the 
attorney  general,  ex  officio,  or  by  leave  of  the  court;  present- 
ments either  by  justices  of  the  peace,  under  particular  acts  of 
patliament,  as,  for  a  highway  or  bridge  being  out  of  repair, 
under  the  highway  act  (g) ;  and  informations  at  the  assizes  or 
sessions,  under  other  particular  acts  of  parliament,  as  under  the 
statute  of  apprentices  (r)« 

An  indictment  is  a  written  accusation  of  one  or  more  per-  By  indieu 
sons,  of  a  crime  preferred  to  and  presented  upon  oath,  by  a 


mcnt* 


(»)  I  £Mt»  P.  C.  18. 

(•)  Bum  J.  lodictmenty  m. 

13  Eiot,  270,  323. 

13  Qeo.  OL  c.  78.  t.  24. 


'  (r)  4  Bla.  C.  301.  Bac.  Ab.  Indict- 
ment, B.  Hawk. b.  2.  c. 25.  Seethe 
fomu  of  these  several  modes  of  Pro- 
secution, post  voL  Indictments. 
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grand  jury,  returned  to  inquire  of  all  offences  in  genend'in  that 
county  {s).    It  is  the  most  constitutional,  regular,  and  safe,  as 
wen  as  by  far  the  most  usual  mode  of  proceeding  upon  criminal 
charges  (t).     Although  it  would  be  foreign  to  our  present  de- 
sign, to  enter  into  the  cases  in  which  this  proceeding  can  or  can- 
not be  supported  (u),  it  may  be  proper  to  observe  in  general,  that 
where  a  statute  prohibits  an  act  to  be  done  under  a  certain  pe- 
nalty, though  no  mention  is  made  of  indictment,  the  party  of- 
fending may  be  indicted  and  fined  to  the  amount  of  the  penalty; 
but  where  it  is  merely  provided,  that  if  any  person  do'  a  certain 
act,  he  shall  forfeit  a  sum  to  be  recovered  by  action  of  debt,  &c» 
no  indictment  can  be  supported  (n/)*  And  where  a  statute  creates 
an  offence,  and  points  out  a  particular  mode  of  punishment,  as 
by  information  or  conviction  before  a  magistrate,  this  proceed* 
[*163]   ing  'N'cannot  be  maintained;  but  the  specific  mode  pointed  out 
in  tiie  act  must  be  observed  (x).    Before  the  grand  jury  have 
found  the  accusation  to  be  true,  it  is  merely  a  bill,,  and  to  be  so 
termed  in  pleading,  and  not  described  as  an  indictment  (y). 
By  pre.         A  presentment^  in  its  limited  sense,  differs  only  from  an  in- 
^'**™^'**  dictment,  in  being  taken  in  the  first  instance  by  the  grand  jury, 
jury.         of  some  offence  within  their  own  knowledge,  and  into  which  it 
is  their  duty  to  inquire  (z).    After  the  presentment  has  been 
delivered  into  court  by  the  grand  inquest,  an  indictment  is 
framed  upon  it  by  the  officer  of  the  court;  for  it  is  regarded 
merely  as  instructions  for  an  indictment,  to  which  the  party  ac- 
cused must  answer  (a).     When  it  is  drawn  up  by  jurors  spe- 
cially returned  to  inquire  of  that  offence  only,  it  is  called  an  in-- 
jutsitton  (b). 

Besides  these  modes  of  indictment  and  presentment,  there  is 
another  species  of  finding,  upon  which  a  prisoner  inay,  in  cases 
of  death,  be  arraigned— 4he  inquisition  of  a  corener^a  inquest* 


By  coro- 
ner*! in- 
quests. 


(0  4  Bla.  C.  102.  Hawk.  B.  2.  c. 
35. 8. 1.  Bac.  Ab.  Indictment^  A.  Com. 
Dig.  Indictment,  A.    Cro.  C.  C.  33. 

(ir)  2  Hale,  151.  2  Woodes,  560. 
11  Harg.  St.  Tp.  271.  See  this  eluci- 
dated  by  Lord  Erskine,  1  vol.  Speech- 
es, 275. 

(v)  This  would  lead  to  an  inquity 
into  the  whole  criminal  law ;  see  ^- 
neril  rules  as  to  what  offences  are  m- 
dictable.  Com.  Dig.  Indictment,  D. 
and  £.  B.ic.  Ab.  Indictment,  E. 

(w)  2  Hale,  171.  Bac  Ab.  Indict- 
ment, K.    fro.  C.  C.  S:W 


(x)  1  Saund.  250.  e.  n.  3.  4  Mod. 
144. 

(^)  1  Salk.  376.  Com.  Dig.  Indict- 
ment, B. 

(z)  4  Bk.  C.  301.  Bac.  Ah.  Indict- 
ment,  A.  •  2  Inst  739.  Com.  Dig.  In- 
dictment, B.    Bum  J.  Presentment 

(a)  4  Bla.  C.  301.  Bum  J.  Present- 
ment. Bac.  Ab.  Indictment  Com 
Dig.  Indictment,  B.  2  Inst.  739.  Cro. 
C.  C.  32.    Dick.  J.  Presentment 

(b)  Bac.  Ab.  Indictment.  Cro.  C. 
C.  3l    Hawk.  b.  2.  c.  25.  s.  1. 
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I^  in  any  instance  of  violent  death,  the  coroner,  and  jury  im« 
pandled,  believe  an  individual  to  be  guilty  of  manslaughter  or 
murder,  they  are  bound  to  frame  their  inquisition,  containing 
the  result  of  their  inquiries,  and  to  return  it  to  the  justices  at 
the  next  assizes  (c).  Upon  this  inquisition,  we  have  already 
seen,  that  the  party  accused  may  be  tried  without  the  interven- 
tion of  the  grand  jury  (^;  and  if  an  indictment  be  found  for  the 
same  offence,  and  the  defendant  be  acquitted  on  the  one,  he 
must  be  arraigned  on  the  other,  to  which  he  may,  *hcrwever,  [♦IC*] 
effectually  plead  his  former  acquittal  (e).  The  finding  of  a  grand 
juiy  is  regarded  as  of  more  weight  than  an  inquisition  taken 
before  the  coroner;  as  the  court  will,  in  their  discretion,  bail 
after  the  latter,  but  always  refuse  after  the  former;  the  reason 
of  which  may  be,  that  in  the  one  case  they  can  look  into  the  de- 
positions, to  see  if  the  evidence  supports  the  charge  of  murder, 
iriiereas,  in  the  other,  the  investigation  is  secret,  and  does  not 
admit  of  a  summary  revision  (/)•  It  is  the  practice  to  prefer 
an  mdictment  to  the  grand  jury,  and  to  try  the  party  accused, 
upon  both  proccsedings  at  the  same  time,  by  which  means  the 
form  of  a  second  trial  is  rendered  unnecessary  (^).  .  When  a 
coroner's  jury  have  found  that  a  party  has  murdered. the  de- 
ceased, the  coroner  may  issue  his  warrant  to  apprehend  him  (A), 
and  may  commit  him  to  prison  (i);  he  has  also  power  to  sum- 
mon witnesses  and  bind  over  persons  to  prosecute  and  give  evi- 
dence (i). 

There  is,  however,  one  mode  by  which  a  person  may  be  put  By  verdict 
on  his  trial,  without  any  written  accusation,  viz,  the  verdict  o/a^J^J^j^ 
jury  in  a  civil  ccttise;  because  the  oath  of  twelve  men  has  then 
afforded  at  least  a  reasonable  presumption  of  his  guilt,  sufficient 
to  justify  the  crown  in  calling  upon  him  (or  his  defence  (l).  Thus 
anciently  it  was  laid  down,  that  if  in  an  action  of  trespass,  de 
uxcNre  rapt&  cum  bonis  viri,  the  defendant  were  found  guilty,  the  - 
verdict  served  as  an  indicfinent,  which  he  might  iipmediately 


(c)  Ante,  3  Hen.  VH.  c.  1  &  2  Ph.  (e)  1  Salk.  382.  WUliama  j.  Cor. 

«wM.c.  13.   Bum  J.  Coroner. 'Wil-  (A;   See  form  Imp.  Off.  Coroner, 

wu  J.  Coroner,  where  see  form  «nd  tfit  Ed.  108. 
post  vol.  Indictments.  (t)  Id.  109. 

^  (rf)  2  Hale,  61.   3  Campb.  371.    1  (*)  8eefUrtherform,id.  110toll7. 

Wt  382.   2  Leach,  1095.  ([)  2  Hale,  150.   4  T.  R.  293,  285. 

J^)  2  Hale,  61.    1  Salk.  382.    Wit-  3  Esp.  134.    Bac.  Ab.  Indictment,  b: 

™  J.  Coroner.  Hawk.  b.  2.  c.  25.  ff.  6.    Com.  Dig. 

(/)  Stim.  911, 1242.  Indictment,  C. 
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be  called  upon  to  answer  (m).  And  in  an  action  for  takings  away 
goods,  if  the  jury  found  that  they  were  taken  feloniously,  the 

r*165]   verdict  served  also  *as  an  indictment  (n).    And,  at  the  present 
day,  in  an  action  for  slander,  in  which  the  plaintiiF  is  charged 
with  a  criminal  offence,  and  the  defendant  justifies;  if  the  jury 
^  find  that  the  justification  is  true,  the  plaintiff  may  be  imme- 
diately put  upon  his  trial  for  the  crime  alleged  agsunst  him, 
without  the  intervention  of  a  grand  jury  {o).    But  tiie  verdict 
must  be  found  in  some  court,  which  ha^  competent  jurisdiction 
over  criminal  matters,  or  otherwise  it  seems  to  have  but  litde 
force  (/»)•     An  affidavit  taken  at  nisi  prius  on  a  trial,  may  also 
be  received  by  the  court  of  King's  Bench^  as  the  foundation  of 
a  criminal  information  against  another  (^).     Formerly,  it  was 
considered,  tiiat  when  a  tiiief  was  taken  with  the  mainour,  and 
brought  immediately  into  die  court,  he  might  be  arraigned  and 
tried  without  indictment,  as  by  the  Danish  law  he  might  be 
taken  and  executed  upon  die  spot,  without  accusation  or  trial  (r)* 
But  this  summary  mode  of  proceeding  was  abolished  by  seve- 
ral statutes,  passed  in  the  r^ign  of  Edward  the  Third,  and  now 
the  only  remaining  modes  of  prosecution,  besides  these  already 
enumerated,  are  by  criminal  information  (s)  and  by  present- 
ments of  justices;  except  that  judges  of  assize,  nisi  prius,  and 
general  gaol  delivery^  are  by  23  Geo.  II.  c.  11.  s*  2.  empowered 
to  direct  a  prosecution  for  perjury,  against  any  person  examined 
as  a  witness  on  a  trial  before  them. 

Informations,  in  the  King^s  Bench,  can  be  filed  for  misde- 
meanours only,  as  no  man  can  be  put  on  his  trial  for  a  capitid 

r#i661  offence,  or  for  misprision  of  treason,  without  *the  accusation 
against  him  being  found  sufficient  by  twelve  of  his  countrymen, 
in  some  of  the  methods  we  haye  just  enumerated  (f).     Infor* 


Bylnibr- 
nation.* 


(m)  2  Hale,  151.  Hawk.  b.  3.  c.  25. 
t.  6.   Bac.  Ab.  Indictment,  B.  5. 
(n)  2  Hale,  151.  Hawk.  b.  2.  c.  15. 

8.  6.  Com.  Dig.  Indictment,  C.  Bac. 
Ab.  Indictment,  B.  5. 

(p)  4T.  R.  293    Hawk.  b.  2.  c.  25. 

9.  6.  2  Hale,  151.  3  Esp.  Rep.  1^4. 
Com.  Dig.  Indictment,  C.  Bac.  Ab. 
Indictment,  B.  5.  Com.  Dig.  Indict- 
ment,' C. 

(p)  2  Hale,  151.  Hawk.  b.  2.  c.  25. 
a.  o.    Bac.  Ab.  Indictment,  B.  5. 
[q)  4  T,  R.  285. 
[r)  2  H^le,  156.    4  61a.  Com.  307. 


8 


/«)  25  Edw.  m.  Stat  5.  c.  4.  28 
Edw.  ni.  c.  3.  42  Edw.  HI.  c.  3. 
2  Hale,  156.  4Bla.  Conu  308.  Com. 
Dig.  Indictment,  C. 

(0  2  Hale,  151.  1  Ersk.  Spee.  275. 
Hawk.  b.  2.  c.  26.  s.  3.  Com.  Dig. 
Indictment,  C.  Bac.  Ab.  Indictment, 
B.  2  Woodes,  560.  Hand.  Prac.  1. 
4  Bla.  C.  310.  Bum  J.  Information. 
1  Shower,  109, 10.  As  to  the  legali^ 
of  iBformations  in  general,  see  5  Mod. 
459.  and  as  to  the  discretionaiy  pow- 
er of  the  court,  9  East,  527,  8. 


r 


OP  PROSECUTION.  137 

mations  are  of  two  kinds,  first,  those  which  are  partly  at  the 
suit  of  the  king,  and  pardy  for  the  benefit  of  a  subject;  and  se^ 
condly,  those  which  are  only  in  the  name  of  his  majesty  (u)* 
The  former  are  usually  brought  upon  particular  acts  of  parlia- 
ment, which  inflict  a  penalty  upon  conviction,  one  part  to  the 
use  of  the  king,  and  the  other  to  the  use  of  the  informer;  and 
are  a  sort  of  penal  actions,  only  carried  on  by  criminal  instead 
of  civil  process  (rv)»  Those  which  are  at  the  suit  of  the  king 
only,  are  either  filed  ex  officio,  by  the  attorney  general,  where 
the  offence  immediately  affects  the  crown  or  the  public  safety, 
or  filed  by  the  master  of  the  crown  office,  when  the  injury  more  * 
immediately  affects  the  rights  of  individuals  (x)*' 

No  information  of  the  latter  description  can  be  filed  without 
previous  leave  of  the  court,  in  which  it  is  to  be  exhibited;  be- 
cause instead  of  being  presented  on  the  finding  of  twelve  men^ 
it  is  merely  the  allegation  of  the  officer  Ty).  The  cases  in 
which  thi^  mode  of  prosecution  may  be  acfopted,  and  the  pro- 
ceeding under  it,  will  be  considered  in  detail  hereafter. 

By  the  general  highway  ac^,  justices  of  assize,  justices  of  the  By  pre- 
coxmties  palatine,  and  all  justices  of  the  peace  are  sluthorized^^j^g^^ 
upon  their  own  view,  or  upon  information  upon  oath  before  ^  ^^ 
them  by  a  surveyor  of  the  highways,  to  make  presentment  at  the 
assizes,  great  sessions,  or  quarter  sessions,  of  any  highway, 
causeway,  or  bridge,  not  well  and  sufficiently  repaired  and 
amended,  or  for  *any  other  offences  committed  against  th^  pro-  [#167] 
visions  of  that  statute,  within  the  jurisdiction  where  the  nui- 
sance arises,  and  that  the  same  shall  be  as  efficient,  as  if  pre- 
•  sented  on  oath  by  the  grand  jury  (2).    These  presentments  are, 
however,  traversable  by  the  party  accused,  and  not  in  the  na- 
ture of  convictions,  which  suppose  the  merits  to  be  determined, 
though  a  contrary  opinion  seems  to  have  formerly  prevailed  (a). 
They  must  cpnclude  contrary  to  the  form  of  the  statute,  or  they 
will  be  invalid  (^),  and  the  road  must  be  accurately  described  (c). 
But  when  every  requisite  is  observed,  these  presentments  have. 


iw               (i»)  4  BIjl  C.  308.    11  Harff.  St  Tr.  (r)  13  Geo.  m.  c.  78.  s.  24.    See 

I           271.  form  2  Saund.  157.  post  vol.  Indict- 

w)  Id.  ibid.  ments. 

T)  4  Bla.  C.  308.    Bivc.  Ab.  Infor-  (a)  1  Bl».  Rep.  467.    2  Saund.  178. 

nation,  A.  n,  b. 

(y)  Bac.  Ab.  Information,  A.  Bum  (b)  13  East,  2584 

J'  hfonnation*  (e>  Cowp.  Ill' 
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in  fill  respects,  the  force  and  the  qualities  of  an  indictment  (<:/}• 
Informations  in  the  nature  of  penal  actions  are  sometimes  car- 
ried on  by  criminal  process,  preferred  at  the  sessicms  or  assizes  ^ 
in  order  to  recover  the. penalties  which  statutes  have  given  to 
the  informer  or  bis  majesty  (e). 

(J)  1  Bla.  R.  467.    2  Sgund.  178.  (e)  See  form  Cro.  C.  C.  237.  Post 

n.  b.  Tol.  Indictments. 


CHAPTER  V. 


OF  THE  IJ^rmCTMKN'T, 


f  *168l  ^AN  indictment  is  defined  to  be  a  written  accusation  of  one 
or  more  persons  of  a  crime,  presented  upon  oath  by  a  jury  of 
twelve  or  more  men,  termed  a  grand  jury  (a).  In  the  language 
of  Lord  Hale,  it  is  a  plain,  brief,  and  certain  narrative  of  an  of- 

^  fence  committed  by  any  person,  and  of  those  ne{:essary  circum- 

stances that  concur  to  ascertain  the  fact  and  its  nature  (&)•  In 
general,  the  rules  and  principles  of  pleading  with  respect  to  the 
structure  of  a  declaration  are  applicable  to  an  indictment  (c),  and 
therefore,  where  the  criminal  law,  as  to  the  form  of  an  indict- 
ment in  a  particular  case,  is  silent,  resort  'may  be  had  to  de- 
cisions on  the  requisites  of  pleading  in  civil  actions*  An  in- 
dictment may  be  considered  with  reference  to  the  facts  to  be 
[#169]  stated,  and  the  former  mode  of  statirfg  *those  facts.  We  will- 
first  consider  the  general  requisites  which  all  indictments  must 
contain,  and  then  examine  their  more  minute  parts  in  the  order 
in  which  they  occur. 

General         The  first  general  rule  respecting  indictments  is,  that  tliey 

c^rtSJlTy.'  *^^^d  be  framed  with  sufficient  certainty  (J).  "  For  this  pur- 
pose, the  charge  must  contain  a  certain  description  of  the  crime 


(a)  Co.  Lit  126.  b.   Terms  de  ley,  (6)  2  Hale,  169. 

293.     Jac.  Die.  Indictment.     4  Bla.  \c)  2  Stra.  904. 

Com.  302.    2  Hale,  152.     Bac.  Abr.  (rf)  As  to  certainty  in  genera],  2 

In^ctment.    llawk.  b.  2.  c.  25.  s.  1.  Hale,  167.    Cowp.  682, 3.  Com.  Dig. 

Com.  Dig.  Indictment,  A.  Williams  J.  Indictment,  G.  1.    4  Bla.  Com.  306. 

In<£ctment.    Burn  J.  Indictment,  I.  Bac.  Abr»  Indictm.  G.  1.    Cro.  C.  C. 

2  Woodes.  554.    Ante,  137, 13&  37.  2'Woodea.  554,  5. 
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of  which  the  defendant  is  accused,  and  a  statement  of  the  facts 
by  which  it  is  constituted,  so  as  to  identify  the  accusation,  lest 
.  the  grand  jury  should  find  a  bill  for  one  offence,  and  the  de- 
fendant be  put  upon  his  trial  in  chief  for  another,  without  any 
authority.  These  precautions  are  abo  necessary  in  order  that 
the  defendant  may  know  what  crime  he  is  called  upon  to  an- 
sw^er,  and  may  be  enabled  to  claim  any  right  or  indulgence  inci- 
dent to  the  prosecution  of  some  crimes,  as  treasons,  &c*  as  well 
as  that  the  jury  may  appear  to  be  warranted  in  their  conclusion 
of  "guilty  or  not  guilty"  upon  the  premises  to  be  delivered  to 
them;  and  that' the' courf  may  see  such  a  definite  offence  on 
record,  that  they  may  apply  the  judgment,  and  the  punishment, 
which  the  law  prescribes;  they  afe  also  important  in  order  that  * 

the  defendant's  conviction  or  acquittal  may  insure  his  subse- 
quent protection,  should  he  again  be  questioned  on  the  same 
ground,  and  that  he  may  be  enabled  to  plead  his  previous  con- 
viction, or  acquittal  of  the  same  dffence,  in  bar  of  any  subse- 
quent proceedings;  the  certainty  essential  to  the  charge  consists 
of  two  parts,  the  matter  to  be  charged,  and  the  manner  of  charg- 
ing it  (e).*'     On  the  application  of  this  rule,  and  the  degree  of 
certiunty,  there  are  a  variety  of  decisions  in  the  books,  and  very 
great  ^niqeties  have  been  allowed  to  prevail,  as  we  shall  see  in  [^170] 
the  course  of  our  inquiries.    This  circumstance  has  frequent- 
ly been  regretted  by  able  judges,  as  offiering  too  many  opportu- 
nities for  the  escape  of  prisoners,  to  die  encouragement  rather 
than  the  depression  of  crime  (f).  •  Thus  Lord  Hale  observed, 
that  the  strictness  required  in  indictments  was  grown  to  be  a 
blemish  and  inconvenience  in  the  law,  and  the  administration 
thereof;  thaj  more  offenders  escape  by  the  over  easy  ear  given 
to  exceptions  to  indictments,  than  by  the  manifestation  of  their 
innocence,  and  that  the  grossest  crimes  had  gone  unpunished 
by  reason  of  these  unseemly  nicetiesX^*).    And  this  opinion  has 
been  since  confirmed  by  Lord  Kenyon  {h\  and  Lord  Ellenbo- 
rough  (i) ;  the  former  of  whom  observed,  that  the  natural  lean- 
ing of  the  mind  is  in  favour  of  prisoners,  and  in  the  mild  manner 


(e)  Cowp.  682,  3.    SUunf.  181.    5  lowed  a  copy  of  the  inaictment. 
T.  H.  611,  623.    1  Leach,  249.    Foat.  (/)  2  Woodes.  555.  Eden.Pr.  Pen. 

194,    2T.  R.  586.    3  Inst.  41.    2  M.  S.l64.n. 
and  S.  386.    And  yet  09  obscrred  in  (r)  2  Hale,  193. 

Woodeion,  2  vol.  p.  555,  6.  the  de-  (A)  1  East,  314.  ^  ^^  ^  „   ^^^ 

fendant  is  not,  in  cases  of  felony^  al-  (0  5  East,  260.    2  M.  &  S.  386. 
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in  which  tlie  l^ws  of  this  country  are  executed,  it  has  heeu  a 
subject  of  complaint  with  some,  that  the  judges  have  g^ven  way 
too  easily  to  mere  formal  objections  on  behalf  of  prisoners,  and 
have  been  too  ready,  ofi  slight  grounds,  to  make  favourable  re- 
presentations of  their  cases.  And  Lord  Mansfield,  while  he 
admits  ^^that  tenderness  ought  always  to  prevail  in  criminal 
cases :  so  far  at  least  as  to  take  care  that  a  man  may  not  suffer 
otherwise  than  by  due  course  of  law  :^'  maintains,  that  tender- 
ness does  not  require  such  a  construction  of  words  (perhaps, 
not  absolutely  and  perfectly  clear  and  express)  as  would  tend  to 
render  the  law  nugatory  and  ineffectual,  and  destroy  or  evade 
the  very  end  of  it:  nor  does  it  require  of  us,  that  we  should 
*  give  into  such  nice  and  strained  critical  objections,  as  are  con- 

trary to  its  true  meaning  and  spirit.  And,  on  another  occasion, 
the  same  judge  declared  his  opinion,  that  it  was  almost  as  bad 
[*17l]  to  let  a  crime  go  unpunished,  *as  to  permit  an  innocent  man  to' 
,  suffer  (i).  In  civil  proceedings  indeed.  Lord  Chief  Justice  E}^^ 
seems  to  have  entertained  a  contrary  opinion,  for  he  observed, 
that  infinite  mischief  had  been  produced  by  the  facility  of  the 
courts  in  overlooking  errors  in  form :  that  it  encouraged  care- 
lessness, and  placed  ignorance  too  much  on  a  footing  with 
knowledge  among  those  who  practice  the  drawing  of  plead- 
ings (/)•  But,  in  criminal  bases,  where  the  public  security  is 
so  deeply  interested  in  the  prompt  execution  of  justice,  it  seems 
the  minor  consideration  should  give  way  to  the  greater,  and 
technical  objections  be  overlooked,  rather  than  the  ends  of  so^ 
ciety  should  be  defeated  [1]. 

But  it  is  more  important  for  us  to  consider  the  degree  of  cer- 
tainty, which  is  still  considered  as  requisite  (m).  On  this  sub- 
ject, the  indictment  must  state  the  facts  of  the  crime,  with  as 
much  certainty  as  the  nature  of  the  case  will  admit  (n).  There- 
fore, an  indictment  charging  the  defendant  with  obtaining  money 
by  false  pretences,  without  siting  what  were  the  particular  pre- 

(k)  X  Leach,  383.  "  T.  R.  611,  62^.  1  Leach,  249.   2  T.  R. 

(0  1  Bos.  andPuI.  59.  586. 

(m)  Ante,  169.    Cowp.  682,  3.    5  (n)  Id.  ibid. 


[1]  Nkw  York. — ^In  an  indictment  for  foiling  a  bill  of  exchange,  it  is  not 
necessary  to  insert  the  marks,  letters,  or  figures,  used  rn  the  margin  of  the 
bill  for  ornament,  or  the  moi-e  easy  detection  of  forgeries ;  as  such  marks  or 
cyphers  form  no  part  of  the  bill.  3  Johns*  Cas^s,  399.    See  also  1  Mass.  T.  R. 

e2,3oa 
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tences,  is  insufficient  (0).  The  cases  of  indictment  for  being  a 
common  scold  or  barrator,  or  for  keeping  a  disorderly  house, 
may  be  considered  as  exceptions  to  the  general  rule,  but  they 
differ  materially  from  prosecutions  for  offences  which  consist  of 
individual  acts,  as  the  very  ground  of  complaint  in  these  pecu- 
liar cases  consists  of  a  series  of  transgressions  (p).  And  an  in- 
dictment for  endeavouring  to  incite  a  soldier  to  commit  an  act 
of  mutiny,  or  a  servant  to  rob  his  master,  withbut  stating  the 
particular  means  adopted,  may  also  be  considered  as  an  ex- 
ception (f)« 

It  is  further  laid  down,  that  an  indictment  ought  to  be  *cer-  [*172}' 
tain  to  every  intent,  and  without  any  intendment  to  the  con- 
tnuy  (r);  and  that  it  ought  to  have  the  same  certainty  as  a  de* 
daration  (s) ;  for  that  all  the  rules  that  apply  to  civil  |deadings  ' 
are  applicable  to  criminal  accusations  (/)•  The  last  observation 
does  not  indeed  sufficiendy  express  the  degree  of  precision  re- 
quired; for  technical  objections  have  been  much  more  frequently 
admitted  to  prevail  in  criminal,  than  in  civil  proceedings;  and 
it  was  expressly  laid  down  by  Lord  Mansfield  (u)j  that  a  greater 
strictness  is  required  in  the  former,  than  is  necessary  in  the  lat- 
ter; and  in  the  first,  a  defendant  is  aUowed  to  take  advantage  of 
mere  formal  exceptions.  But  this  strictness  does  not  so  far 
prevail,  as  to  render  an  indictment  invalid  in  consequence  of 
the  omission  of  a  letter,  which  does  not  change  die  word  into 
anoth^  of  different  signification,  as  undertood  for  understood^ 
and  recev^  for  received  (w).  The  charge  must  be  sufficiendy 
explicit  to  support  itself,  for  np  latitude  of  intention  can  be  al- 
lowed to  include  any  thing  more  than  is  expressed  (x')[l].  And 
it  is  further  stated,  that  every  crime  must  appear  on  ^e  face  of 
the  record  with  a  scrupulous  certainty  (y)«  It  is  also  laid  down, 
that  every  indictment  must  charge  the  crime  with  such  cer- 
tainty and  precision,  tiiat  it  may  be  understood  by  every  one. 


ft 


•)  3  T.  R.  581.    2  M.  and  S.  387.  (0  2  Stra.  904. 

)  2  T.  R  586.    1  T.  R.  754.  lu)  I  Leach,  134. 

9)  1  B.  and  P.  180.    WUles,  583.  («)  1  Leach,  134, 145. 


2  Eatt,  5.  far)  2  Burr.  1127.    2  M.  &  S.  381. 

(r^  Cro.  Eliz.  490.    Cro.  Jac.  20.  (yj  Cald.  187. 


Comb.  460. 


\\]  ViRiioirT. — ^It  is  not  necessary  to  insert  the  words  t»  et  armu,  where 
the^  may  be  fiurly  unpHed  from  other  waida,  in  a  complaint,  information,  or 
indictment    2  Tykrs  Rep.  166. 
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alleging  all  the  requisites  that  constitute  the  offence;  and.  tiuit 
every  averment  must  be  so  stated,  that  the  party  accused  may 
know  the  general  nature  of  the  crime  of  which  he  is  accused, 
and  who  the  accusers  are,  whom  he  will  be  called  upon-  to  an- 
swer (2)  [1].    To  the  same  purpose  it  is  perspicuously  observed 
by  Lord  Ellenborough,  that  every  indictment  or  information 
ought  to  contain  a  complete  description  of  such  facts  and  cir- 
[*173]  cumstances,  as  constitute  the  crime  without  inconsistency  *or 
repugnancy ;  but  that,  except  in  particular  cases,  where  precise 
technical  expressions  are  required  to  be  used,  there  is  no  rule 
that  other  words  shall  be  employed  than  such  as  are  in  ordinary 
use,  or  that  in  indictments,  or  other  pleadings,  a  different  sense 
is  to  be  put  upon  them  than  what  they  bear  in  ordinary  accepta- 
tion; and  if  where  the  sense  be  ambiguous,  it  is  sufliciendy 
marked  by  the  context,  or  other  means,  in  what  sense  they  are 
intended  to  be  used,  no  objection  can  be  made  on  the  ground  of 
repugnancy,  which  only  exists  where  a  sense  is  annexed  to 
words,  which  is  either  absolutely  inconsistent  therewith,  or 
being  apparendy  so,  is  not  accompanied  by  any  diing  to  expLun 
or  define  them. 

If  the  sense  be  clear,  nice  objections  ought  not  to  be  regard- 
ed {a)  [2],     Upon  the  whole  we  may  observe,  that  though  these 

.  (z)  1  T.  tt.  69.   1  Leach,  240.  {a)  5  East,  259, 260.  and  2  East,  33,'4. 


[1]  PBKirBTtTAirTA. — All  iodictment  charg>edthat  A.  unlawfuUy,  teerttly  ind 
nuJiciouslV)  wiCh  force  and  arms,  broke  anil  entered  at  rdgfu^  the  dweUhig-hou^e 
o/B,,  with  intent  to  disturb  the  peace  of  the  commonwealth,  and  after  enter- 
ing die  house,  unUwfuUy,  wilfully  and  turbulentlv,  made  a  great  noise,  in 
disturt)ance  of  the  peace  of  the  commonwealth,  and  did  greatly  misbehave  in 
tlie  said  dweUing-house,  tfnd  did  greatly  frighten  and  alarm  the  wife  of  said  B. 
whereby  she  miscarried.  Held  that  this  was  a  mUdememiour,  and  indictable. 
Commonwealth  v,  Taylor,  5  Binney  Rep.  277. 

[2]  VBRMoirr. — ^If  an  indictment  for  burglary  alleges  the  ci^e  to  have  been 
committed  between  tlic  hours  of  twelve  at  night  and  nine  in  the  evening  suc- 
ceeding, it  may1>e  quashed  for  want  of  a  noctanter.  State  of  Vermont  v.  J^lather. 
Chipmarh  32. 

MAssACHrBSTTs. — The  husband  was  absent  for  six  or  seven  yeam,  and  his 
wife  carried  on  business  as  a/eme  sole,  in  an  indictment  for  stealing  goods  from 
her,  the  goods  must  be  chargcd^as  the  property  of  tlie  busbana.  Common- 
■weaUh  v.  CuIHm,  1 3&w.  T.  R.  116. 

An  indictment  charging  the  defendant  wiUi  stealing  *'  a  bank  note  of  the 
value  of  ten  dollars,"  is  good,  as  the  term  "  bank  note**  necessarily  implies  a 
note  for  the  payment  of  moi\ey.    1  Maaa.  T.  H,  340. 

New  York. — Indictments  for  second  offences,  wlien  the  punishment  is  aug- 
mented, must  set  forth  the  record  of  tlic  former  conviction.  The  People  \ . 
Younfff  1  Caitwa  Rep.  37. 

On  an  indictment  for  forging  a  check,  drawn  in  the  name  of  a  copartner- 
ship firm,  on  a  bank ;  it  was  held  not  necessary  to  set  o&t  the  names  of  all  tlic 
piirties  who  compose  the  firm,  or  of  the  banking  company.     1  Johna.  Rep.  320. 

It  is  enougli  to  state,  with  tlie  usual  precision,  the  facts  necessary  to  con- 
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.  « 

general  rules,  relative  to  certainty,  must  in  the  structure  of 
every  indictment  be  kept  in  view,  yet  every  crime  stands  on 
its  own  circumstances,  and  has  peculiar  rules  which  must  be 
observed  in  describing  it  (6).  The  word  ^^  aforesaid^'*  in  gene- 
ral, refers  to  the.  last  antecedent,  but  not  so  invariably  as  the 
word  same^  which  is  more  explicit  (c),  and  matter  stated  in  a 
parenthesis,  saves  the  rule  of  grammar,  that  the  words  ^  the 
scucT'*  and  ^afore^aid^'^  refer  to  the  last  antecedent;  and  it  is 
not  necessary  to  repeat  the  nominative  case  to  all  the  allega- 
tions in  one  continuing  sentence  {d). 

As  a  part  of  this  rule,  repugnancy,  in  a  material  matter,  may 
be  fatal  to  the  indictment  (^).  But  though  the  indictment  must 
in  all  respects  be  certain,  yet  the  introduction  of  averments  al- 
together ^perfiuous  and  immaterial  will  seldom  prejudice.  For 
if  the  indictment  can  be  supported  without  the  words  which 
are  bad,  they  ^m^cy  on  arrest  of  judgment  be  rejected  as  sur-  [*ir4] 
}dusage  Qf^»  The  particular  instances  of  repugnancy  and  sur- 
plusage, to  which  this  rule  apices,  will  be  stated  when  we  con- 
sider  the  various  parts  of  an  indictment  [1]. 

(5)  Per  Xord  Mansfield.  1 T.  R.  G9.  on  Pleading,  232,  3. 

(e)  11  East,  513.  (/)  1  Leach,  474.     1  T.  R  322. 

(J)  4  Harg.  St.  Tr.  747.  Com.  Dig.  Pleader,  C.  28.  1  Chitty  on 

(e)  5  Bast,  254,  5.    Post  1  Chitty  Pleading,  232,  3,  4. 


ititute  an  asflault  and  batter}',  or  even  the  intent  with  which  it  was  made. 
3/oAiM.  Rep.  511. 

PanxsnTAiriA. — ^An  indictment  for  stealing  two  txoo  dollar  notes  of  thepreti' 
deni,  dirtctorsf  and  company  of  the  Bank  of  the  United  Statee,  is  bad.  They 
■hoiild  be  said  to  be  promissory  notes  for  the  payment  of  money.  1  Binney 
Mep.  201. 

In  an  indictment  for  fomng  a  bank  note  it  is  not  necessary  to  set  forth  the 
ornamental  parts  of  the  bill,  as  the  devices,  mottos,  &c.    2  JBinney^  332. 

An  indictment  for  stealing  bank  notes  generally,  under  the  description  of 
^  promissory  notes  for  the  payment  of  money,  is  bad.  It  should  appear,  on  the 
nee  of  ^le  indictment,  tnat  thev  are  bank  notes  of  some  ineorfforated  bank, 
or  in  some  way  that  they  are  lawful  notes.  No  notes  of  an  unincotporated 
bank  in  Pennsylvania  are  the  subject  of  larceny.  Spongier  v.  the  dommon- 
««o^  ZMiimey  Rep,  533. 

UiriTED  States. — ^What  is  a  sufficient  allegation  of  a  forcible  impeding, 
vithin  the  act  of  congress  of  2d  March,  1799.    2  GaUeooti^  11. 

2.  In  an  indictment  for  a  statute  offenccj  it  is  sufficient  if  the  offence  is 
nbstantially  set  forth,  though  not  in  the  exact  words  of  the  statute.    Ibid. 

3.  It  is  not  necessary,  in  an  indictment  for  resisting  a  pubhc  officer,  to  set 
^pvtii  the  particular  exercise  of  office,'  in  which  he  was  engaged,  or  the  par- 
ticular act  and  circumstaaces  of  obstruction.    IbuL 

[1]  The  prisoner  was  indicted  under  the  act  of  congress  of  June  27, 1798, 
**  to  prevent  frauds  committed  on  the  bank  of  the  United  States,"  for  utterii^ 
*od  publishing  as  true,  "  a  certain  fsbe,  forged,  and  counterfeit  paper,  pur- 
portmg  to  be  a  bank  bill  of  the  United  States  for  ten  dollan,"  signed  by  the 
president  and  cashier  of  the  bank.  The  indictment  was  held  to  be  inconsist' 
«nt  and  repugnant.    The  United  States  v.  CwUnV/,  4  Craneh,  167. 
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In  the  further  development  of  this  rule,  it  is  to  be  obterved^ 
that  the  offence  must  be  positively  charged,  and  not  stated  by 
y/^scy  of  recital,  so  that  the  words  ^^  that  whereas"  prefixed  will 
render  it  invalid  (^).  But  it  has  been  holden  that  the  state-» 
ment,  that  the  defendant  ^  knowingly"  committed  any  act  is  a 
Bufficient  averment  of  knowledge  (A).  And  in  some  cases  the 
quod  cum  is  sufficient  for  mere  matter  of  inducement  (i);  as  in 
an  indictnient  for  forging  the  assignment  of  a  lease,  the  lease 
itself  may  be  set  out  by  this  mode  of  recital  (>(),  and  the  words 
^^  afterwards  to  wif^  do  not  seem  liable  to  objection,  because 
time  and  place  may  be  stated  under  a  videlicit  (/)•  So  in  an 
indictment  for  taking  illegal  brokerage,  the  amount  of  the  mo* 
nies  received  may  be  laid  under  a  videlicet,  as,  at  all  events,  it 
will  not  be  necessary  to  prove,  that  the  precise  sum  stated  was 
tsiken  (m)«  And,  it  is  usual  in  an  indictment  for  forgery  to 
state,  that  the  bill  is  as  follows,  ^^  that  is  to  say,  &c,"  (n)  The 
statement  of  an  entry  into  a  house,  describing  it  as  a  messuage 
or  dwelling  house,  is  good,  because  their  signification  is  similar; 
but  messuage  or  tenement  would  be  bad,  becatise  the  import  of 
the  latter  word  is  uncertain  {o).  Upon  the  same  ground,  an  in- 
dictment for  a  nuisance,  charging  the  defendants  with  doing  or 
causing  to  be  done  the  act  complained  of,  is  defective  (^).  The 

[*175]  *further  instances  under  this  rule  will  be  hereafter  more  fu^y 
considered. 
Must  be  in      The  next  general  rule  respecting  the  structure  of  indictments 

^^  is,  that  they  must  be  in  English.    Formerly,  like  all  other  legal 

proceedings,  they  were  in  Latin; — a  practice,  which  Lord  Hale 
considered  as  of  excellebt  use,  because  that  being  a  fixed  and 
regular  language,  is  not  capable  of  so  many  changes  and  altera- 
tions as  happen  in  modem  languages  {q).  But  this  in  the  im- 
provement of  later  times  was  regarded  as  but  an  inferior  consider- 
ation, when  compared  with  the  inconveniences  it  occasioned  to 
an  illiterate  prisoner,  who  was  wholly  incapable  of  understand- 
ing the  charge  alleged  agsdnst  him;  and  by  recent  statutes,  all 
indictments  are  required  to  be  framed  in  the  English  tongue. 


{r)  2  Stra.  900.  n.  1.    2  Ld.  Rayin.  post  as  to  silicet  at  large. 

1363.    Seas.  Cas.  159,  415,  6.    Cro.  (m)  6  T.  R  265. 

C.  C.  41.  (n)  1  Leach,  145. 

(h)  2  Stra.  904.  n.  1.  (o)  Cro.  Jac.  634.    1  East,  441.    8 


(t)  2  Ld.  Raym.  1364.   2  Stra.  904.      East,  ZST,    2  Stra.  891. 
Ik)  2  Ld.  Raym.  921.  {p)  2  Stia.  901. 

[0  5  T.  R  616.  16  East,  419.  See         Iq)  2  Hale,  169. 


OF  THS  IHMCTMBNT.  145 

and  written  in  a  legible  hand,  under  a  penalty  of  £50  to  the  in- 
fbnner-(r).    But  if  any  document  in  a. foreign  language,  as  a 
UbeL»  be  necessarily  introduced,  it  should  be  set  out  in  the  ori* 
ginal  tongue,  and  then  translated,  showing  its  ^plication  (i) ; 
but  it  has  been  said  to  be  both  needless  and  dangerous  to  trans* 
late  it  ^0*    I^  practice,  however,  the  former  is  more  usual  (ti). 
When  it  is  set  forth  with  the  word  ^^  tenor*^  there  must  be  no 
variance  between  the  libel  set  forth  and  that  given  in  evidence, 
because  an  identity  is  intended  by  the  term  (tc^).    But  when  it  is 
prefaced  with  the  words  "'  asfoUowB^^  or  ^  that  u  to  say^'^  if  it 
be  substantially  set  forth  it  will  suffice  (x).    We  have  already 
seen^  that  no  particular  words  are  necessary,  except  where  terms 
of  art  are  requisite  in  order  to  express  particidar  crimes  (y),  and  . 

those  we  shall  consider  minutely,  when  we  investigate  the  man-  ^ 

ner  in  ivhich  the  offence  itself  must  be  ^described.  Clerical  [*176] 
errors  in  granunar,  or  words  not  altering  the  sense,  will  not  vi> 
tiate  (%)  ;  for  instance  underfoot,  for  under^^^o^,  has  been  held 
to  be  ]K>  variance  in  an  indictment  for  forgery  {a) ;  and  insen- 
sible and  useless  words,  obstructing  the  sense,  may  be  re« 
jected  (fi). 

By  the  statutes  4  Geo*  II.  c.  26.  and  6  Geo*  II.  c.  14.  all  in*  Matt  not 
^ctments  must  be  in  words  at  length,  and  therefore  no  abbre«  brei^ 
viations  can  be  admitted  (c).     Nor  can  any  figures  be  allowed  ^o""  ^' 
in  indictments,  but  all  numbers  must  be  expressed  in  words  at 
length;  but  to  this  rule  there  is  an  exception,  in  case  of  forgery, 
and  threatening  letters,  when  a  fac  simile  of  the  instrument 
{(M'ged  must  be  given  in  the  indictment  (</)• 

We  come  now  to  consider  the  more  minute  parts  of  the  in- Form  parts 
dictment,  as  they  occur  upon  the  record.     And  in  order  the  ^iJ^^" 
better  to  examine  them,  it  will  be  proper  here  to  give  the  com-  quisites. 
mon  form,  in  which  this  proceeding  is  expressed  (^ )• 

^  Essex,  (to  wit)  the  jurors  oS  our  Lord  the  King  upon  their 
^^  oath,  present  that  C.  D.  late  of  Isleworth,  in  the  county  of 


(r)  4  Geo.  n.  c.  26.  6  Geo.  IT.  c.  6.      25.  s.  86,  T,  8.    1  Leach,  477,  8. 
Bun  J.  Indictment,  VIII.  (a)  Id.  ibid.    Cowp.  229.  1  Leach, 

(t)  6  T.  R.  162.  192,  145. 


Saund.  242.  n.  1.  lWhitew.9.  (b)  1  Leach,  477. 

[v)  See  post  3  vol.  Informations  for  (c)  2  Hale,  170.  n.  g. 

libel.  (d)  2  Hale,    170.    Andrew,  146. 

'  ^  3  Balk.  225.    2  Leach,  661.  2  Seas.  Cat.  315,  &c.    Cro.  C.  C.  33. 

1  Leach,  145.  Bum  J.  Indictment,  IX. 

5  East,  259.    2  Eaiit,  33, 4.  (e)  See  the  foiois  post. 

5  T.  H.  317,  8.    Hawk.  b.  2.  c.  • 

Vol.  I.  T 
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"  Middlesex^  labourer,  on  Ae  thirty-first  day  of  December^  hi 
**  the  fifty*sixth  year  of  the  reign  of  our  sovereign  lord  George 
*^  the  Third,  by  the  grace  of  God  of  the  United  Kingdom  of 
^^  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  ivith 
**  force  and  arms,  at  the  parislTof  Westham,  in  the  county  of 
"  Essex,  did,"  &c.  [setting  forth  the  particular  offence^  and  con- 
cluding^ if  it  be  for  an  offence  at  common  law^  injurious  to  a 
particular  individual^  as  well  as  to  the  communitt/^  as  follorosi] 
^^  to  the  great  scandal,  infamy,  disgrace,  and  damage  of  the  said 
^  A.  B.,  to  the  evil  and  pernicious  example  of  all  others  in  the 
[*177]  ^  like  *case  oiFending,  in  contempt  of  our  sidd  Lord  the  King, 
^^  and  his  laws,  and  against  the  peace  of  our  said  Lord  the  King;, 
"  his  crown,  and  dignity." 
Of  the  v€-     We  have  first  to  consider  the  venue^  expressed  in  the  margin, 
™^^*  and  which,  in  general,  determines  the  county, 'in  which  the  pri- 

soner is  to  be' put  upon  his  trial.  At  common  law,  the  venue 
should  always  be  laid  in  the  county  where  the  offence  is  com* 
mitted,  althougja  the  charge  is  in  its  nature  transitory,  as  sedi* 
tious  words  or  battery'  (f) ;  and  it  does  not  lie  on  the  prisoner 
to  disprove  the  commission  of  the  offence  in  the  county  in  which 
it  is  laid,  but  it  is  an  essential  ingredient  in  the  evidence  on  the 
part  of  the  prosecutor^  to  prove  that  it  was  committed  within 
it  (^).  And  in  the  eaiiier  periods  of  our  histor)%  it  was  even 
necessary  that  the  offence  should  be  tried  by  a  jury  of  the  visne 
or  neighbourhood,  who  were  then  regarded  as  more  likely  to 
be  qualified  to  investigate  and  discover  the  truth,  than  persons 
living  at  a  distance  from  the  scene  of  the  transaction ;  it  being 
a  maxim  of  the  common  law,  quod  ibi  semper  debet  fieri  triatio 
ubi  juratores  meliorcm  possunt  habere  notitiam  (A).  It  seems, 
'  indeed,  that  even  at  this  day,  the  right  to  challenge  for  want  of 
hundredors  exists,  and  has  rather  fallen  into  disuse  than  been 
actually  rescinded  (?).  The  venue  was  always  regarded  as  a 
-  matter  of  substance,  and  therefore,  at  common  law,  when  the 
offence  was  commenced  in  one  coiuity  and  consummated  in  ano- 
ther^ the  venue  could  be  laid  in  neither,  and  the  offender  went 
altogether  unpunished  (i).     Thus  under  the  statute  of  8  Hen. 


(/)  Hawk.  b.  2.  c.  25.  s.  35.  (t)  Id.  ibid. 

(sr)  2  New  llep.  92.  2  Leach,  634.  [k)  1  Hale,  651,  2.    Hawk.  b.  2.  c. 

2  East,  P.  C.  605.  25.  s.  36.    Bac.  Ab.  Indictment,  F. 

(h)  Co.  La.  125.  a.  &  b.  n.  1.  6  Co.  And  see  preamble  of  2d  &  3d  Edw. 

14.  b.  2  T.  R.  240.  2  Hale,  ft3.  HI.  c.  24. 
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VI«  c  12.  against  stealing  records  it  was  holden,  that  if  the  of- 
fence irere  committed  pardy  in  one,  county,  and  paitly  in  aoo- 
ther,  the  offender  could  be  punished  in  neither,  ^except  for  the    [*178] 
mbprision  of  felony  (/)•    Thus  also  under  the  3  Hen.  VII.  c. 
2*  against  the  forcible  abducdon  and  marriage  of  an  heiress,  it 
appears  to  have  been  considered,  that  if  the  forcible  sdxluction 
were  confined  to  one  county,  and  the  marriage  took  place  in 
another,  no  trial  could  be  had  in  either;  though  if  the  forcible 
sdbduction  had  been  continued  into  the  county  where  the  mar-  . 
riage  took  place,  die  offence  would  be  there  completed,  and 
there  the  offender  might  be  tried  (m).    Aud  thus  also,  if  a  mor-     - 
tal  blow  was  given  in  one  coimty,  and  the  party  died  in  conse- 
quence of  the  blow  in  another,  it  was  doubted  whether  the  mur- 
der could  be  punished  in  either,  for  it  was  supposed  that  a  jury 
of  the  first  could  not  take  notice  of  the  death  in  the  second,  and 
a  jury  of  the  second  could  not  inquire  of  the  wounding  in  the 
first  (»)•     So  also  before  the  stat.  28  Hen.  VIII.  c.  15.  the  of- 
fences therein  mentioned,  if  committed  on  the  high  seas,  could 
not  be  tri^d  on  shore  (^);  and  a  felonious  taking  in  Scotland  or 
Ireland  could  not  be  tried  here,  though  the  party  brought  the 
goods  "With  him  into  this  part  of  the  united  kingdom  (^).    And 
die  same  objection  arose  in  case  of  accessaries  in  one  county,  to     - 
a  felony  committed  in  another  (^).     At  common  law,  however, 
if  a  party  steal  goods  in  the  county  of  A.  and  carry  4h«m^  into 
the  county  of  B.  he  may  be  indicted  or  appealed  of  Jarceny  in 
the  latter  county.   But  this  does  not  contradict  the  general  rule, 
but  is  founded  upon  another  principle,  viz.  that  the  possession 
of  goods  stolen  by  the  thief  is  a  larceny  in  every  county,  into 
which  he  carries  the  goods,  because  Utic  legal  possession  still 
remaining  *in  the  true  owner,  every  moment's  continuance  of  [*179] 
the  trespass  and  felony  amounts,  in  legal  consideration,  to  a 
new  caption  and  asportation  (r).    So  although  matter  of  induce- 
ment constituting  no  part  of  the  offence  happen  abroad,  but  the 
crime  itself  be  committed  in  any  county  in  England,  the  offender 
may  be  indicted  here ;  as  where  a  man  marries  one  wife  in 

(0  1  Hale,  652,  3.    Hawk.  b.  2.  c.  (•)  2  New  Rep.  91.    Douffl.  791. 

25.  8.  36,  40.  1  Taunt.  26. 

(m)    Cro.  Car.   488,      Hob.   183.  (^)  2  East,  P.  C.  772.    13  Geo.  HI. 

llawk.  b.  2.  c.  25.  8.  40.  c.  31.  s.  4,  5.  44  Geo.  III.  c.  92.  s.  7, 8. 

(n)  1  Eaat,  P.  C.  36).    Bac.  Ab.  (^)  1  Hale,  62,  3.     Stannf.  b.  1.  c. 

Indictment*  F.    Hawk.  b.  2.  c.  25.  a.  46.    And  see  preamble,  2  &  3  Edw. 

s>6.    See  recital  in  2d  and  3d  Edw.  VI.  c.  24. 

Vf.  c.  24.  8.  2.  (r)  2  East,  771.  2. 
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France,  and  aftenv^ards  another  in  Eng^d,  during  the  life* 
time  of  the  former  (s). 

The  inconveniences  arising  from  the  strictness  of  the  com- 
mon law  principle  respecting  the  locality  of  offences,  have  been 
however,  in  a  great  degree,  remedied  by  several  acta  of  parlia- 
ment, which,  with  the  decisions  upon  them,  we  will  c(»i«der 
under  the  following  heads,  viz.    1st,  When  the  venue  may  be 
laid  in  a  county  of  England  where  it  was  commenced  or  con* 
summated.  2dly,  When  the  venue  may  be  in  the  county  where 
the  offender  was  apprehended,  though  the  offence  was  commit- 
ted in  another*    3dly,  When  the  venue  may  be  in  the  adjacent 
county.    4thly,  When  in  any  county.    5thly,  When  the  of- 
fence was  committed  in  Wales.     6thly,  When  in  Scotland  or 
Ireland,     /thly.  When  on  the  high  seas.     8thly,  When  beyond 
seas. 
In  county      To  remove  the  great  evil  which  resulted  from  the  inadequacy 
fencecom-  ^^  ^^  '^^^  ^  punish  an  offence  commenced  in  one  county,  and 
menced     completed  in  another,  the  2  and  3  Edw.  VI.  c,  24,  reciting  the 
pleted.      great  failures  in  justice  which  arose  from  this  extreme  nicety, 
enacts,  that  in  cases  of  striking  or  poisoning  in  one  county,  and 
death  ensuing  in  another,  the  offender  may  be  indicted,  tried^ 
and  punished  in  the  district  where  the  death  happened,  as  if  the 
whole  crime  had  been  perpetrated  within  its  boundaries,  that  in 
,  such  c^s^  an  appeal  may  be  sued  in  the  county  where  the  party 
died,  both  against  principals  and  accessaries,  in   whichever 
county  the  accessary  shall  have  been  guilty ;  and  that  where  a 
[*180]   felony  has  been  ^committed  in  one  county,  and  any  other  person 
shall  be  accessary  in  anodicr,  the  latter  may  be  indicted  where 
his  particular  criminality  existed,  as  if  the  felony  itself  had 
been  committed  within  the  same  jurisdiction  (f)  [1].     And  by 
the  43  Geo.  HI,  c.  113.  s.  5.  it  is  provided,  that  accessaries  be- 

(«)  Kcl.  15.  (t)  1  East,  P.  C.  361,  2. 

[1]  New  York. — A.  stole  a  gun  in  Aw  Jersey,  and  was  apprehended  with 
it  in  JWw  Tork,  held  that  he  should  be  delivered  up  to  the  government  of 
New  Jersey  as  a  fugitive  from  justice,  and  could  not  be  tried  in  New  York. 
2  Johnt,  Hep.  479.     Same  point,  7Vie  People  v.  Gardener,  2  Johne.  A77, 

pENHSTLVAiriA. — A  pcFson  who  steals  goods  in  another  state,  and  brings 
them  into  this  state,  cannot  be  indicted  here  for  feifmy.  He  is  to  be  treated 
as  a  fugitive  from  JtMtice.     Simmom  v.  The  Commonwealth,  5  JJinney  Rep.  617. 

Massachusetts. — One  was  indicted  for  larceny  in  one  county,  and  the  evi- 
dence at  the  trial  was,  that  the  ^ods  were  stolen  in  dnotlier  county,  and 
brought  into  tlie  county  where  the  indictment  was  found  by  two  persons  other 
than  the  prisoner,  who  came  afterwards,  and  joined  them  in  the  possession  and 
disposal  of  them.  His  conviction  upon  this  evidence  was  held  srood.  1^  Mass. 
Ti2.  154.  ^ 


t 
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ibre  tii€  &ct  to  felonies  comnutted  widiin  the  bo4y  of  ^ny 
county  within  the  reaho,  may  be  initUcted  a&d  tried  either  in  the 
county  ID  which  the  principal  fielouy  was  committed,  or  m  that^ 
where  the  acta  of  procurement,  advice  or  counael,  or  other  cir*i 
cumatances  by  which  the  guilt  was  contracted,  had  their  origin. 
It  should  seem,  in  the  case  of  murder,  that  if  the  stroke  be  in 
fin^and,  and  the  death  in  Wales,  the  indictment  should  he  in 
the  latter;  and  if  the  stroke  were  in  Wales,  and  the  death  in 
England,  then  the  offender  should  be  indicted  in  die  latter  (fi). 
And  as  at  common  law,  where  a  blow  was  given  on  the  high 
seas  and  the  party  stricken  died  in  England,  or  vice  vers&,  no 
inquisition  could  be  had  agauist  the  murderer,  either  in  the 
county,  or  befiore  the  admiral,  under  28  Hen.  VIII.  c  IS  {w)y 
Ae  statute  2  Geo.  II.  c.  21.  enacts  (x),  that  where  any  person 
fdoniou^ly  stricken,  or  poisoned  at  any  place  out  of  England, 
ahaU  die  of  the  same  in  England,  or  being  feloniously  stricken, 
or  poisoned  in  England,  shall  die  of  such  stroke,  or  poisoning 
out  of  England,  an  indictment  thereof,  found  by  the  jurors  of 
the  county,  in  which  either  the  death  or  the  cause  of  death  shall 
respectively  happen,  shall  be  as  good  and  effectual  in  law,  as 
weQ  against  principals  as  accessaries,  as  if  the  ofiience  had  been 
Gompleted  in  the  county  where  such  indictment  shall  be  found : 
but  where  the  offender  being  on  shore  shoots  at  a  person  on  die 
sea,  who  there  dies,  the  felony  is  triable  according  to  the  admi* 
rahy  jurisdiction  (y)  [Ij.  It  seems,  however,  that  independently 
of  the  enactments  in  these  ^statutes,  2  and  3  Edw.  VI.  c.  24.  [*181] 
and  2  Geo.  II.  c.  21.  a  party  may,  under  a  special  commission, 
founded  on  the  33  Hen.  VIII.  c.  23.  and  43  Geo.  III.  c 
113.  s,  6.  be  indicted  in  any  county  in  England  for  a  murder, 
where  the  stroke  is  on  the  high  seas,  or  in  one  county  of  Eng- 
land, and  the  death  in  another  (z)  [2]. 


(«)  1  East,  P.  C.  363  to365.  (y)  1  Leacb,  388.    1  East,  P.  C. 

»  2  Hale,  163.    3  Inst  48.  367.     12  East,  246. 

x)  1  East,  P.  C.  364,  5,  6,  7.  (r)  1  East,  P.  C.  366.  Stark.  12, 13. 


i: 


I  [1]  PxsriraTXTAifiA.-^Aii  indictinent  against  accessaries  in  felony,  may  be  in 
ihe  county  where  the  offence  of  accessary  was  committed,  tliough  tlie  princi- 
pal felony  was  committed  in  another  county.    1  Smiih  Ltm  PemL  119. 

[2]  UirrrKD  Statbs. — ^By  the  8th  section  of  the  act  of  congress,  passed  April 
^Oth,  1790,  It  is  provided,  '*  that  tf  any  person  or  persons,  shall  commit  upon 
the  high  seas,  or  in  any  river,  haven,  bason,  or  bay,  oat  of  the  jurisdiction  of 
^y  particular  state,  murder,  &c.  every  such  offender  shall  be  deemed,  taken, 
^  adjudged  to  be  a  pirate  and  felon,  and  being  thereof  convicted,  shall  suffer 
<ietth.^'  Si  the  case  of  the  United  States  v.  jfOili,  (Cir.  Court  U.  SUtes)  it 
was  decided,  that  when  the  mortal  blow  is  |;iven  at  sea  and  the  death  happjens 
in  a  foreign  country,  it  is  not  murder  cognizable  by  the  courts  of  the  United 
states,  under  the  act  of  congre^.    4  DalL  Sep.  426. 
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It  appears  to  be  a  general  rule,  that  where  a  statute  creates  a 
new  felony,  which  consists  of  an  act  pardy  within  the  kingdom, 
and  pardy  without,  and  limits  it  to  be  tried  where  the  offence  is 
committed,  the  party  may  be  indicted  in  the  county  where  the 
part  of  the  oifence  committed  within  the  realm  arose.  Thus 
upon  the  statute  1  Jac.  I.  c.  2.  for  passing  the  sea,  and  serving 
a  foreign  prince  without  taking  the  oath  of  obedience,  the  of* 
fender  may  be  indicted  and  tried  in  that  county  from  which  he 
embarked  (ay 

Besides  these  provisions,  there  are  a  variety  of  statutes  which 
authorize  an  inquiry  in  counties  wholly  unconnected  with  the 
offence,  which  we  must  briefly  enumerate.    Some  of  these  di- 
rect the  trial  to  take  place  in  the  county  where  the  offender  was 
s^prehended;  others  in  the  county  adjoining;  and  others  in 
any  county  at  the  option  of  the  prosecutor ;  and  this  brings  us 
to  the  second  division,  viz.  when  the  venue  and  indictment  may 
be  in  the  county  where  the  offender  is  arrested. 
Venae  in       The  statute  against  bigamy,  2  Jac.  I.  c.  11.  directs,  that  per- 
▼heie  de-  SOUS  guilty  of  that  offence,  shall  be  tried  in  the  county  where 
^]J™J*""they  are  arrested,  which  has  been  construed  to  mean,  that  in 
which  they  are  ccmfined  in  prison  (^).  Under  this  statute,  it  has 
been  held,  that  if  a  warrant  be  issued,  the  apprehension  in  the 
county  where  the  venue  is  laid,  must  be  proved  by  producing 
it,  in  order  to  give  the  court  jurisdiction,  or  the  prisoner  will 
[*182]  be  entitled  to  his  discharge  (c).  And,  if  the  party  escapes  ^^d 
is  never  apprehended,  he  may,  under  this  statute,  be  indicted  in 
the  county  where  the  offence  was  committed,  and  be  prosecuted 
to  outlawry  {d).    By  the  53  Geo.  III.  c.  108.  s.  25%  all  criminal 
offences  against  any  of  the  stamp  acts  may  be  determined,  either 
in  the  place  where  the  offence  was  committed,  or  in  that  where 
the  parties  or  either  of  them  were  arrested.     In  case  of  the  of- 
fence of  robbing  the  mail,  it  being  found  very  difficult  to  prove 
the  commission  of  the  robbery,  in   any  particular  county, 
through  which  it  might  pass,  and  this  having  been  held  mate- 
rial on  the  general  principle  of  locality  (<?),  it  was  enacted  by* 
the  42  Geo.  III.  c,  81.  s.  3.  that  the  offence  might  be  prosecut- 
ed, if  committed  in  England,  either  in  the  county  where  the 


(o)  1  Hale,  706.    3  Inst.  80.  (</)  1  Hale,  694.    3  Inst.  S7. 

"    Hut.  131.    2  Inst.  49.  (<•)  2  Leach,  634.    2  East,  P.  C. 


2  Leach,  826.  605. 
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offence  was  eommitted,  or  that  in  which  the  party  was  appre* 
hended ;  and  if  in  Scodand,  either  in  the  justiciary  court  of 
EdiiAurgh,  or  in  die  court  of  die  circuit  where  the  felony  was 
effected  or  die  felon  arrested.  It  is  a  general  rule,  that  where 
a  statute  creating  a  new  felony  directs  that  it  may  be  tried  in 
the  county  where  the  offender  is  apprehended,  without  contain- 
ing any  negative  wokls,  the  provision  is  only  cumulative,  and 
he  may  stiD  be  tried  in  the  county  where  the  offence  was  com- 
mitted (/). 

Besides  diese  statutes,  there  are  some  which,  with  a  view  to  Venue  la 
secure  an  impaitial^trial,  direct  the  venue  to  be  laid  in  the  county  ooonty. 
adjacent  to  that  in  which  the  crime  took -place.  Thus  under  the 
26  Geo*  IL  c.  19.  s.  8.  an  indictment  for  plundering  vessels 
wrecked  on  the  sea  shore  may  be  tried  either  in  the  county 
where  the  plunder  was  effected,  or  in  any  county  adjoining; 
and  if  in  Wales,  in  the  nearest  ooimty  of  England  (^)*    So  by 
the  8  Geo.  II.  c.  20.  s.  3.  and  13  Geo.  III.  c.  84.  s.  4S.  felo- 
nies in  destroying  turnpikes  or  works  upon  navigable  drivers,  [*18^] 
erected  l>y  the  authority  of  parliament,  may  be  tried  in  any 
county  adjacent  to  that  where  the  fdony  was  completed ;  and 
\ff  the  S8  Geo.  III.  c.  52.  and  51  Geo.  III.  c.  100.  it  is  pror 
vided  that  bills  of  indictment  for  offences  committed  within  the 
county  of  any  city  or  town  corporate,  may  be  preferred  to  die 
jury  of  the  coutkty  next  adjoining,  at  any  sessions  of  oyer  and 
terminer  or  general  gaol  delivery  (A) ;  smd  indictments  foimd  in 
the  county  of  a  city  or  town  corporate  may  be  removed  at  the   . 
instance  of  the  prosecutor  or  defendant,  and  tried  at  the  ses- 
sions of  oyer  and  terminer  and  gaol  delivery  for  the  adjoining 
county  (i). 

There  are  also  statutes  which  authorize  the  trial  of  particular  Venue  in 
offences  in  amj  county,  at  the  option  of  the  prosecutor.  Of  this  ^ 
kiad  is  the  33  Hen.  VIII.  c.  23.  which  provides  that  persons 
examined  before  the  king^s  privy  cotmcil,  or  diree  of  them,  and 
by  them  vehemendy  suspected  of  any  treason,  misprision  of 
treason,  or  murder,  committed  either  within  or  without  the  do- 
nunions  of  his  majesty,  may  be  tried  in  any  county,  by  virtue  of 
a  special  commission  under  the  king^s  seal,  and  upon  such  trial. 


(/}  1  Hale,  694.    3  Inst.  ST.  (A)  8. 1  &  2. 

.  Kt)  1  East,  P.  C.  772, 3, 649.  What  (J)  9- 1»  2, 3/  &  4. 

» the  next  county,  see  2  M.  &  8. 270. 
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PQ  chaUenge  shall  be  sdlowed  for  want  of  bundredors.  It  deems 
to  be  the  better  opiniooi,  that  this  pn>visi<»i  was  repealed  as  far 
as  it  respects  treasons  and  misprisions,  by  the  1  and  2  P.  and 
M*  c.  10.  s.  8.  which  enacts,  that  all  treasons  shall  be  tried  l^  die 
course  of  the  common  law,  and  in  na  other  way  whatsoever  (i}«  ' 
But  with  respect  to  murder,  it  seems  to  be  still  in  force  (/)•  It 
does  not,  however,  seem  ever  to  have  extended  to  accessaries  (m), 
though  it  appears  to  have  embraced  every  description  of  mur- 
[*184]  der,  whether  committed  *within  or  without  the  kingdom  (n). 
Accessaries  to  murder  and  principals  in  manslaughter  have, 
however,  recendy  been  included  in  the  same  regulation  («)•  The 
Black  Act(/)  allows  the  prosecutor  on  every  proceeding  under 
it,  to  lay  the  venue  in  aiiy  county  he  may  think  most  expedient; 
but  he  must  not  abuse  this  power,  which  was  given  ^^  for  a  bet-- 
ter  and  .more  impartial  trial,''  to  the  purposes  of  injustice  and 
oppression  (^)*  And  by  the  9  Geo*  II*  c.  4}5.  s.  26*  an  indict- 
ment for  assaulting  officers  of  the  customs  or  excise  may  be  laid 
in  any  county.  But  this  regulation  applies  only  to  assaults 
committed  on  them,  when  actually  engaged  in  the  duties  of  their 
office,  and  not  on  any  other  occasions  (r)«  By  the  19  Geo.  II* 
c.  35*  s.  5.  all  offences  relating  to  the  revenue  may  be  prosecuted 
in  any  county  {s);  and  by  the  9  Geo.  II.  c.  30.  s.  1.  all  offences 
in  hiring  and  retaining  a  British  soldier,  to  enlist  in  the  service 
of  a  foreign  potentate,  may,  if  committed  out  of  the  realm,  be 
laid,  inquired  of,  and  tried,  in  any  county  in  England.  And 
the  37  Geo.  III.  c.  70.  s.  7.  enacts,  that  any  of  the  treasonable 
practices  therein  referred  to,  \ix*  seducing  sailors  or  soldiers 
from  dieir  allegiance,  or  inciting  them  to  mutiny,  or  commit- 
ting any  traitorous  practice,  whether  on  the  high  seas  or  in 
England,  shall  be  indictable  in  any  county  of  England,  before 
the  justices  of  oyer  and  terminer  or  gaol  delivery  at  the  assizes. 
We  will  now  take  a  summary  view  of  the  statutes  relativ^to 
crimes  committed  in  Wales,  on  the  high  seas,  and  in  foreign 
dominions. 


(k)  X  Hale,  383,  3.    2  Hale,  164.  (n)  1  East,  P.  C.  369.    8  Hod.  144. 

3  Inst.  27  occ.  Staunf.  b.  2.  f.  90  conlrv. 

(0  1  Hale,  283,  374.    2  Hale,  23, 
164.    3lDSt.  27,  1,  2,3&4.   lEast,  (»1  Leach, 73.    2  Bla.  Rep.  733. 

P.  C.  361  &  369,  and  see  recital  in  43         (r)  4T.  R.  490. 
Geo.  m.  c.  113.  8.  6.  («)  12  East,  344 

(m)lAndera.l95.  lEast^P.C.369. 


(n)  1  East,  P.  C.  369.  8U< 
(ol  43  Geo.  m.  c.  113.  s.  6. 
(p)  9  Geo.  I.  c.  22.  s.  14. 

h 
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The  trial  of  oSeiices  committed  in  Waks  has  also  been  in-  Venue 
iluenced  by  several  acts  of  parliament.     At  common  law,  ^'^^nc^in' 
Qflfence  committed  in  Wales  could  be  tried  in  England,  and  was  Wales. 
only  iiiquirable  before  justices  or  commissioners  ^assigned  by  [*185] 
the  king  in  the  county  of  Wales,  where  the  offence  was  com- 
mitted (f).     But  by  the  36  Hen*  VII L  c.  6.  (»)  confirmed  and 
explained  by  34  and  35  Hen*  VIII.  c.  26.  s«  75.  all  treasons  and 
felonies  in  Wales,  and  accessaries  of  the  same,  may  be  indicted 
before  the  justices  of  gaol  delivery  in  the  next  adjoining  county 
of  Engi'and,  where  the  king's  writ  runneth :  that  is  at  present 
in  the  county  of  Hereford  (ic;)  or  Salop  (or),  and  not,  as  it  should 
seem,  in  Chester  or  Monmouth;  the  first  being  a  county  pala* 
tine,  where  the  king's  writ  did  not  run,  and  the  other  a  part  of 
Wales,  at  the  time  of  passing  the  statute  [y) :  and  this  act  ex- 
tends to  all  felonies  subsequently  created  (2).     It  should  seem, 
that  in  the  case  of  murder,  if  the  stroke  be  in  England,  and  the 
death  be  in  Wales,  the  indictment  should  be  in  Wales ;  and  if 
the  stroke  in  Wales,  and  the  death  in  England,  the  venue  should 
be  in  the  latter  (a).     This  act  is  not  confined  to  the  Lordship's 
Marchers,  whom  it  particularly  mentions;  but  the  justices  of 
assize  have  a  concurrent  jurisdiction  with  those  of  great  ses- 
sions (6].     It  does  not,  however,  extend  to  appeals  of  murder, 
and  as  far  as  respects  treason,  is  repealed  by  the  1  and  2  Ph. 
and  Mar.  c.  10.  Nor  is  Wales  within  the  statute  35  Hen.  VIII. 
c.  2.  for  the  punishment  of  foreign  treasons,  as  it  was  always 
regarded  as  a  part  of  Eng^d  (c),  and  is  now  expressly  declared 
to  be  so,  by  act  of  parliament  {d). 

In  the  case  of  plmidering  the  effects  of  any  vessel  wt^ked 
or  in  distress,  which  is  onsted  of  clergy  by  the  *26  Geo.  II.  c.  [*186] 
19.  it  is  enacted  (tf),  that  if  the  fact  be  committed  in  Wales,  the 
prosecution  may  be  carried  on  in  the  next  adjoining  county  of 
Englaad(/). 


(0  1  Hale,  156.  {x)  3  Campb.  /8.    1  Leach,  109. 

(ti)    See  observations  thereon,    1  («)  1  East,  P.  C.  363,  4,  5,  and  see 

Sast^s  P.  C.  363.  1  Hale,  706.    3  Inst.  80,  but  see  Star- 

(»)  2  M.  &  S.  276.  kie,  14.  n,  p. 

W}  Offences  in  Isle  of  Anglesea,  (6)    8  Mod.   144.      1   Hale,   157. 

to  be  tried  in  Shropshire,  1  Leach,  Hawk.  b.  2.  c.  25.  s.  45. 

108.    1  East,  P.  C.  363.  (c)  1  Hale,  158.    2^a  28. 

{V)  4  Bla.  Com.  304,  and  in  notes.  Id)  20  Geo.  U.  c.  42.  s.  3. 

2  East,  P.  C.  773.    1  East,  P.  C.  363.  le)  S.  8. 

lUach,  108.    Hawk.  b.  2.  0.  25.  s.  (/)  2  East,  P.  C.  772,  J. 
45.   2M.&S.  270. 
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Venue  In  general  offences  committed  in  Scotland  and  Irclwuf^  9rc 

fence^in  indictaUe  only  there,  and  if  the  party  be  a4>prehended  here,  he 
Scotbnd  must  be  sent  thither  for  trial  ( jr).  And,  though  we  have  seen, 
that  at  common  law,  a  party  who  has  stolen  goods  in  one  county 
may  be  indicted  in  any  other  county  into  which  he  carries  them. 
It  was  doubted  whether  if  goods  were  stolen  in  Scodand  or  Ire- 
land,  and  brought  by  the  oifender  into  England,  he  could  be  in- 
dicted here  [h) ;  and  indeed  it  was  decided  that  an  indictment 
in  England  was  not  in  such  case  sustainable  (t).  To  remedy 
this  defect,  it  was  provided  by  the  13  Geo.  III.  c.  31.  s.  4  and 
i«,  and  44  Geo.  III.  c.  93.  s«  T  and  8.,  that  offenders  escapmg 
with  stolen  property,  from  one  part  of  the  united  kingdom  to 
another,  may  be  indicted  in  the  county  where  the  same  is  found; 
and  that  persons  guilty  of  receiving  only  may  be  tried  in  the 
place  where  they  receive,  without  reference  to  the  place  where 
the  goods  were  originally  taken  (i);  and  we  ^ave  seen,  that,  if 
a  mail  be  robbed  in  Scodand,  the  offender  may  be  indicted  in 
any  county  in  England,  in  which  he  was  arrested  (/)• 
Venue  We  have  already  seen  that,  at  common  law,  no  offence  com- 

fenoTon  i^'M^^^  on  the  high  seas  or  beyond  the  realm  could  be  inquired 
higli  teas.  ^  except  within  the  kingdom.  But  by  the  statutes  28  Hen. 
VIII.  c.  15.  and  39  Geo.  III.  c  37.  all  offences  committed  on 
the  high  seas,  or  in  any  haven,  river,  creek,  or  place,  where  the 
admiral  has  or  pretetids  to  have  jurisdiction,  may  be  tried  in 
[*187]  any  county  of  England,  ^according  to  the  king^s  special  com- 
mission (m);  and  the  first  mentioned  statute,  with  respect  to 
treasons  committed  at  sea,  is  not  repealed  by  the  35  Hen.  VIIL 
€•  2  (n).  Upon  the  constrviction  of  the  statute  28  Hen.  VIII.  c. 
15.  a  doubt  having  arisen  whether  an  accessary  to  a  felony  com- 
mitted on  the  sea  was  triable  by  the  iadmiral  within  the  purview 
of  it(o),  the  statute  11  and  12  William  III.  c.  7.  s.  la  made 
perpetual  by  6  Geo.  I.  c.  19.  {p)  enacts,  that  all  accessaries  to 
acts  of  piracy  shall  be  tried  under  the  provisions  of  the  statute 
of  Henry;  and  by  the  first  section  of  the  same  statute,  all  of- 


(^)  13  Geo.  m.  c.  31.  44  Geo.  m.  (m)   1  Leacb»  388.    13  Eaft,  346. 

C.92.    1  KMt,  P.  C.  772.  2  New  Rep.  91.  1  East,  P.  C.  367,  8. 

J  A)  See  recitili,  13  Geo.  m.  c.  31.  3  Hale,  11  to  20.    Ante,  151,153,  ace. 

i  44  Geo  m.  c.  92.  (n)  3  Inst  113. 

(0  3  East,  P.  C.  772.  and  see  3  Inst  lo)  Yelv.  134,  5.  See  post  43  Geo. 

113.    13  Co.  53,  but  see  Starkie,  3.  Hf.  c.  113. 

"w**?'  (A)  See{u]!therproTiaion8,43Geor 

Ch)  1  Ei»t,  P.  C.  773.  m.  c.  113. 
(0  Ante,  183.  42  Geo.  m.  c. ai.  s.  3. 
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fences  committed  at  sea  are  triable  by  a  special  commission  in 
any  part  of  his  majesty's  dominioas.    So  die  1  Ann*  st«  2*  c.  9. 
s«  4b  for  preventing  the  destruction  of  ships  by  masters  and  mar 
riners,  and  the  11  Geo.  L  c«  S9.  s.  7.  and  the  33  Geo*  III.  c« 
6Tm  directi  diat  the  offimces  created  by  the  statute  of  Ann,  and 
referred  to  in  the  succeeding  acts,  shall  be  triable  as  provided 
by  the  28  Hen.  VIIL  c.  15.     And  the  39  Geo.  III.  c  37.  ex- 
tends «he  provisiooB  of  the  statute  of  Henry  to  all  offences  what^ 
ever,  committed  on  the  high  seas,  out  of  the  body  of  any  county 
of  this  reafan,  and  which  ^are,  therefore,  now  triable  under  the 
special  commission  of  his  majesty;  and  the  statute  43  Geo.  III. 
c  113.  after  reciting  certain  parts  of  the  prior  statutes,  pro* 
vides,  that  the  offences  of  destroying  or  procuring  to  be  de* 
stroyed  any  ship,  within  the  body  of  a  county  of  this  realm, 
shall  be  inquired  of,  tried  and  determined,  ia  the  same  manner 
as  other  felonies  widiin  the  body  of  the  county;  but  if  commit- 
ted on  the  high  seas,  they  shall  be  indicted  and  tried  as  directed 
by  the  2&  Hen.  VIII.  c  15.;  and  the  5th  sectioi^  provides,  that 
sccessAries  before  the  fiu:t,  to  felonies  committed  on  the  *high  [•IBS] 
teas,  naay  be  indicted  as  prescribed  by  the  statute  36  Hen.  VIII. 
c  15.  that  is,  by  special  commission,  in  any  county  in  England; 
and  the  S7  Geo^  III.  c.  70.  provides,  that  treasonaUe  practices 
committed  on  the  high  seas  shall  be  indictable  in  any  county  in 
Engbuid,  at  the  assizes  (q)  [1]. 

Offences  committed  keyond  the  seas  have  also  been  madeyenae    - 
sv^ject  to  regulations  neariy  similar.  Although  it  appears  that,  J^^^' 
at  common  law,  treason  in  adhering  to  the  king's  enemies  yond  the 
abroad,  mi^'t  be  tried  where  the  offender  had  lands  in  Eng- 
land (r);  by  die  statute  35  Hen.  VIII.  c.  2.  all  doubts  on  this 
subject  are  removed;  for  it  is  enacted,  that  all  treasons  or  mis- 
prisions of  treason,  committed  out  of  the  realm,  may  be  tried 
m  die  King^s  Bench,  by  a  jury  of  die  county  in  which  the  court 
nts,  or  by  special  commission  in  ^y  county  of  England,  which 
the  king  may  dunk  proper  to  specify,  with  a  proviso  that  peers 
shall  still  be  tried  according  to  their  privilege.    This  statute  is 
Hot  repealed  by  the  1  and  2  Phil,  and  Mary,  c.  lOy  because  that 
act  iqpplies  only  to  treasons  within  the  realm  (*).    It  is  not  ab- 


I 


f)  Ante*  152,  be.  (t)  Hftvk.  b.  2.  e,  35.  s.  ^.    Co. 

r)  Co.  Lit  261.  b.    3  Inst.  11.  2       lit.  361.' b. 
,  164. 


11]— For  the  ptorittoas  of  the  hwt  of  OieUaited  States  oa  thcw  psdnil^ 
'lote,  tntc.  \ 
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solutely  necfessarj'  that  the  king  should  sign  the  special  com- 
mission issued  under  this  statute,  for  it  is  sufficient  if  he  sign 
the  warrant  to- the  lord  keeper,  by  whom  the  commissioners 
may  be  appointed  (t).  It  has  also  been  holden  that  Ireland  is 
without  the  realm,  for  the  purposes  of  this  statute  j  and,  there- 
fore, treason  committed  there  may  be  tried  as  directed  by  its 
provisions  (ti).  The  same  observation  applies  also  to  the  Isle 
of  Man,  Jersey,  Guernsey,  Sark^and  Aldemey,  which  are  with- 
out, the  realm,  though  part  of  the  dominions  of  England  (te;). 
[*189]  And  it  seems,  that  before  the  uniotf,  an  Irish  *peer  might  be 
tried  in  England  for  treason  committed  in  Ireland,  though  he 
thereby  lost  the*  benefit  of  trial  by  his  peers  (*■).  But  there  is 
little  doubt  but  that  at  the  present  day,  it  would  be  holden 
otherwise,  especially  since  the  provisions  of  39  Geo.  III.  c.  44. 
s.  7,  8  (2/).  By  the  before  mentioned  statutes,  23  Hen.  VIII. 
c.  23.  and  43  Geo.  ^I.  c.  113.  we  have  also  seen,  that  mur- 
derers and  accessaries  before  the  fact,  and  manslaughter  com- 
mitted abroad,  may  be  indicted  and  tried  by  a  specirj  commis- 
sion, in  any  cotmty  in  England  (z).  By  7  Ann,  c.  21.  s.  5. 
Scotchmen  are  pimishable  for  all  treasons  and  misprisions  of 
treason,  committed  on  the  high  seas  or  out  of  the  reahn  of 
Great  Britain,  by  a  special  commission.  .By  10  &  11  Wm.  III. 
c.  25.  s.  13.  robberies,  murders,  felonies,  and  other  capital 
crimesr,  committed  in  Newfoundland,  may  be  tried  in  any  coun- 
ty of  the  realm,  at  the  assizes,  by  the  commoii  comtnissioners 
of  oyer  and  terminer  and  gaol  delivery  (a);  but  it  should  seem 
that  this  act  does  not  extend  to  prosecutions  fop  assaults  or 
other  misdemeanours  (b).  And  by  the  12  Geo.  III.  c.  24.  s.  2. 
setting  on  fire  ships,  arsenals,  magazines,  &c.  out  of  the  realm, 
may  be  indicted  in  any  county  within  the  kingdom,  or  at  the 
place  where  the  oiFence  was  committed.  The  crimes  of  go- 
vernors of  his  majesty^s  plantations  may,  under  11  and  12  Wm. 
III.  c.  12.  be  tried  in  any  county  of  England,  by  special  com- 
mission (c).     And  all  offences  committed  by  persons  in  public 


(0  3  Inst.  11.    Hawk.  b.  2.  c.  25.  52.    Bac.  Ab.  Indictment,  F.  cont 
8.  51.    Bac.  Ab.  Indictment,  D.  (y)  1  East,  P.  C.  104. 

(«)  3  Inst.  11.    1  Hale,  1^5.    7  Co.  (x)  Ante,  153.  1  Taunt.  27.  lEwt, 

23,    Co.Lit.  261.  b.  359. 

(w)  1  Hale,  156.  («)  1  East,  P.  C.  370, 

(x)  1  Hale,  155.  1  St  Tr,  928.  ace.  (A)  1  Sess.  C.  246. 

Dyer,  360.  b.    Hawk.  b.  2.  o.  25.  s.  (c)  1  Sess.  Cas.  347. 
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Opacities  in  our  East  Indian  possessions  may,  by  42  Geo.  III. 
c«  85«  be  indicted  and  tried  in  Middlesex  (d). 

It.  will  now  be  proper  to  inquire  into  the  rules  which  at  the  Present 
present  day,  determine  the  venue  in  cases  not  particularly  afiect-  JhVvenuc 
ed  by  the  above  mentioned  acts  of  parliament.  *   *The  general  [*190] 
comnion  law  rule  is  still  the  same  that  the  venue  must  be  laid  j]^^"'"^^^ 
in  the  county  where  the  offence  is  alleged  to  have  arisen  (e)^ 
And  even  the  king  cannot  by  charter  authorize  the  trial  of  an 
oflFence  in  another  county  (/)•     But  thou^  the  court  of  King's  * 
Bench  has  no  jurisdiction  over  offences  committed  abroad,  unless 
under  aonie  particular  le^slative  provision;  yet  if  any  part  of 
the  ofience  be  completed  in  Middlesex  where  the  court  sits,  it 
may  inquire  of  the  whole  transaction  (^)«     It  is  the  constant 
practice  for  offences  committed  in  the  county  of  Middlesex  to 
be  tried  at  the  Sessions  house  in  the  Old  Bailey,  which  is  within 
the  city,  but  it  does  not  appear '  upon  what  foimdation  the 
custom  is  supported  (A).     In  case  of  an  indictment  for  forging 
notes,  it  seems  not  to  be  sufficient  to  show  an  uttering  in  the 
county  where  the  venue  was  laid  in  order  to  support  the  locali- 
ty required  for  the  trial  (i).    Nor,  in  an  indictment  for  a.  libel, 
is  a  mere  acknowledgment  by  the  defendant  in  the  county  in 
which  the  venue  is  laid,  of  the  fact  of  publication  which  in  truth 
was  in  another  county,  sufficient  to  warrant  the  trial  in  the  first 
county  (i).    Nor  is  the  post  mark  on  a  libellous  letter  of  a  par- 
ti^ar  place  within  the  county  where  the  venue  is  laid  sufficient 
evidence  of  the  publication  there  by  the  defendant,  but  if  it  be 
sent  to  the  prosecutor  at  a  place  without  the  county,  and  yet  ac- 
tually received  by  him  within  it,  that  will  be  sufficient  to  support 
the  indictment  (/)•    And  if  a  man  writer  a  letter,  with  intent 
to  provoke  a  challenge,  and  puts  it  into  the  post  offic;^  at  West- 
minster, addressed  to  a  person  within  the  city  of  London  who 
receives  it  there,  the  writer  may  be  indicted  in  Middlesex  (m). 
*So,  on  trials  for  high  treason,  intercepted  letters  are  received   [#i9i] 
in  evidence  as  overt  acts  of  treason  in  the  county  where  they 
were  written  (n).     And  if  a  person  in  Ireland  procures  another 


i: 


d)  8  East,  31.  (f)  2  Eaat,  P.  C.  992..  a  New  Rep. 

[e)  Co.  Lit.  125.  a.  &  b.  d.  1.  Hawk.  87. 

»>.  2.  c.  25.  8.-35.  (k)  7  East,  68. 

(/)  Dougl.  796.   Hawk.  b^2.  c.25.  (n  1  Campb.  215,  6. 

»•  51.  (m)  2  Campb.  506. 

(S)  1  Eap.  Rep.  62,  3.  2  Hale,  12.  (n)  2  Campb.  5\j7.    4  St.  Tr.  409. 

(*)  Dou^.  7?6,  7.  FoBt  218.    6  T.  R.  527. 
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to  publish  a  libd  at  Westminster,  he  may  be  indicted  in  Mid- 
dlesex (o).  And  where  a  person  by  means  of  an  innoccantiigent 
procures  a  felony  to  be  done  in  another  county  he  may  be  in- 
dicted there,  though  not  personally  present;  dius  in  case  of  a 
direatening  letter,  sent  by  the  hands  of  a  person  ignorant  of  its 
contents,  the  defendant  may  be  indicted  in  the  place  where  the 
letter  was  received  (p).  The  inference  from  which  cases  seems 
to  be  that  the  defendant  may  be  indicted  either  in  die  county 
where  he  put  the  letter  in  the  post,  or  in  that  where  it  was  re* 
ceived.  And  if  a  loaded  pistol  be  fired  finom  the  land  which  kills 
a  mtti  at  sea,  the  offender  must  be  tried  by  the  admiraUjr  juris- 
diction; for  the  crime  is  comn^itted  where  die  death  happens, 
and  not  where  the  cause  of  death  arises  (^ )•  And,  on  the  same 
principle,  if  a  shot  be  fired  ih  one  county,  or  poison  administer- 
ed, which  becomes  fatal  in  another,  the  venue  must  be  laid  in 
the  latter;  but  it  would  be  odierwise  if  A*  in  one  county  should 
procure  B.  a  guilty  agent,  to  commit  a  murder  in  the  second, 
because  in  that  case  A.  would  be  an  accessary  before  die  fact, 
and  triable  aa  sudi  in  the  county  where  he  was  guilty  of  the 
/  murderous  contrivance  (r)«  On  the  other  hand,  if  a  person, 
unconscious  of  the  guilty  design,  as  a  child  widumt  discretion, 
be  employed  in  the  commission  of  a  murder,  the  venue  must  be 
laid  in  the  county  where  the  death  happens,  for  they  are  merely 
the  instruments^  and  the  contriver  is  the  principal  (sy. 

With  respect  to  die  description  of  overt  acts  of  treaaone 
r*j92]  ^committed  within  the  realm,  one  overt  act  must  be  stated,  and 
proved  to  have  taken  place  in  the  county  where  the  indictment 
is  laid;  but  afterwards  any^vert  acts  of  treason  may  be  given 
in  evidence  of  the  same  species  of  treason  though  committed 
elsewhere,  and  not  alleged  in  the  indictment  (I).  A  distinction 
has  been  taken  that  where  a  levying  war  is  laid  as  an  overt  act 
of  compassing  the  king's  death,  tfaou^  laid  within  the  county, 
it  may  be  proved  elsewhere;  but  that  where  the  levying  war  is 
laid  as  the  substantive  treason,  it  is  local  and  must  be  laid  in  the 
proper  county  :-^^  a  levying  war  in  Suny  may  be  good  evi- 
dence of  a  compassing  the  king's  death  in  Middlesex,  and  so 


(•)  7  Ewt,  68.    3  Smith,  97,  9.    1  (t)  1  Hile,  514,  616,  617.   FM. 

£».  Rep.  63.    6  EMt,  589,  S90.  349. 

Jp)  1  LefMb,  142.    8  BsA,  P.  C.  (i)  FMt  10.    Dyef,  133.  a.    Kel. 

1120.  14, 15.    4  St.  Tr.  447,  8.    6  St  Tr. 
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f)  1  Leach, 918.  WO^    I  Eut,P.C.  US.^ 

r)  2  &  3  Mir.  H  e.  24. 
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tend  to  ettabliah  the  treaaon  there;  but  a  levying  war  in  Surry 
4oe8  not  prove  a  levying  war  in  Middlesex,  thou^  it  may  be 
adduced  to  show  the  nature  of  the  act  laid  as  treason  in  the 
proper  county  (ti).    And  after  the  proof  of  one  overt  act  of 
Irenaon  by  levying  war  in  the  proper  county,  proof  of  levying 
war  ill  another  county  is  admissiUe'  (w).    So  in  the  case  of 
oonapiracies,  the  venue  may  be  laid  in  the  county  wjiere  any 
overt  act  by  any  one  of  the  conspirators  can  be  proved,  and 
evidence  may  be  there  given  of  transactions  in  other  coun** 
tiea  (x).    If  a  servant  receive  money  for  the  master's  ,use  in 
one  cotinty,  and  on  being  called  on  to  aocount  for  it  in  another, 
deny  that  he  has  received  it,  he  may  be  indicted  for  the  em* 
bezzlement  in  the  latter  county,  even'  though  there  were  evi- 
dence that  he  had  spent  the  money  in  the  former;  for  the  ille- 
gality of  his  conduct  does  not  necessarily  appear  from  his  spend- 
bg  the  money,  ak  he  might  pay  the  amount  over  in  other  coin 
than  that  which  he  actually  received  (y)*     But  a  forged  bill 
being  found  *upon  a  prisoner  in  one  county  bearing  date  at  the  [*193) 
time  when  he  resided  in  another,  on  an  indictment  for  forgery, 
is  not  sufficient  to  maintain  the  indictment,  the  venue  being  laid 
itt  the  latter  county  (z)«    In  case  of  perjury  committed  in  the 
booth  hall  of  the  city  of  Gloucester,  which  is  a  city  and  county  of 
itself,  on  the  trial  of  a  cause  before  a  jury  of  Gloucestershire  at 
large,  the  indictment  may  be  found  and  tried  either  before  a 
jury  of  the  county  at  large,  or  of  the  ci^  and  county  of  Glouces- 
ter (a)»     And,  in  general,  where  a  statute  creates  a  new  felony 
or  offence,  consisting  pardy  of  an  act  within  die  kingdom,  and 
partly  of  one  without,  and  limits  it  to  be  tried  where  the  offence 
is  committed,  it  must  be  tried  where  that  part  of  the  offence  is 
committed  which  is  within  the  kingdom;  so  that  an  offender 
against  1  Jac,  I.  c.  d,  by  passing  the  sea,  and  entering  into  the 
service  of  a  foreign  prince,  without  taking  the  oath  of  allegiance, 
thail  be  tried  in  that  county  from  whence  he  set  sail  for  die 
foreign  state  (A). 


(«)  tUl.  14^  5.  (y)  3  B<M.  &  Pul.  S96.    1  Eut,  P. 

(^^Kd.  14^5.   VotL9.   8StTr.  C.  iddendA  zzhr.    3  Leach,  974.    4 

31S.  tee  tb«  obwrvations  in  1  Eait»  Taunt  303. 

^'  C.  125.    ataric  90.  n.  p.  K«lynge,  (r)  3  New  Rep.  ST. 

l^*  (a)  Douffl.  791. 


(ar)  4EMt,171.    6  East,  590,  sco.         (6)  1  HaEe,  706,    3Iart.8aAntcw 
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The  rale  of  common  law,  restrcdning  jurats  from  inquiring^ 
into  facts  arising  in  another  county,  was  not,  at  any  time,  so 
'  strictly  oiMen^ed  in  misdemeanours^  as  in  capital  cases*     Thus 
we  have  seen  that  a  party  committing  acts  constituting  a  felony 
in  t\vo  distinct  counties,  might  have  been  indicted  for  the  mis- 
prision in  either,  though  the  jury  must  necessarily  have  taken 
cognizance  of  the  entire  transaction  (c).     So  if  a  nuisance  be 
committed  in  one  county,  and  affect  the  public  in  another,  the 
defendant  may  be  indicted  in  either  (^).     And  where  a  person^ 
by.  reason  of  £he  tenure  of  certain  lands  in  one  county,  is  bound 
to  repair  a  road  in  another,  he  may  be  indicted  in  the  latter  for 
[^194]   the  dilapidated  state  of  the. road,  ^though  his  estate  may  lie  out 
'  of  the  jurisdiction  of  the  quarter  sessions  {e). 

Having  thus  examined  in  what  county  an  indictment  may  be 
preferred  and  the  venue  laid,  we  have  now  to  consider  how 
the  venue  is  to  be  stated  both  in  the  margin,  and  in  the  body  of 
tlie  indictment.  The  county  is  stated  in  the  margin,  thus, 
**  Middlesex^'*  or  '*  Middlesex  to  wit  (/),"  but  the  latter  me- 
thod  is  the  most  usual.  In  the  body  of  the  indictment  also,  the 
facts  should  in  general  be  stated  to  have  'arisen  in  the  county 
in  which  the  indictment  is  preferred,  so  that  it  may  appear  that 
the  offence  was  within  the  jurisdiction  of  the  court;  and,  there- 
fore, if  a  parish,  vill,  or  other  place,  where  the  offence,  or  part 
of  it,  occurred)  be  stated  without  naming  the  county  in  the 
margin,  or  expressly  referring  to  it  by  the  words  "  the  county 
aforesaid^ '  the  indictment  will  be  defective  {g)*  And  where 
two  counties  are  mentioned,  as  Surry,  in  the  mar^n,  and  then 
a  fact  is  described,  as  having  happened  in  Middlesex,  and  after- 
wards the  offence  is  stated  to  have  b^en  committed  at  a  place  ^ 
"in  the  county  aforesaid,"  without  showing  which  county  is 
intended;  this  will  refer  to  the  last  antecedent  county,  Middle* 
sex,  and  the  indictment  will  be  insufficient  for  the  rule,  in  civil 
actions,  that  the  venue  in  the  margin  will  aid  it,  does  not  extend 
to  criminal  proceedings  (A).     When,  however,  only  one  county 


(c)  1  Hale,  652.    Ante,  177,  8. 

(d)  Hawk.  b.  2.  c.  25.  s.  37.  Staunf. 
b.  2.  91.  \9  £dw.  DI.  Ass.  pi.  6.  2 
T.  K.  241.    2  Bos.  &  Pul.  381. 

{e)  5  T.  R.  502.  ace.    5  H.  VH.  3. 
cont. 
if)  2  Hale.  166.      , 
(y)  3  P.  Wms.  496.    Cro.  Eliz. 


101, 137,  606,  751.  l^id.345.  Hawk, 
b.  2.  c.  25.  s.  34,  128.  1  Bulst*  205. 
2  Hale,  166.    2  Seas.  Gas  3,  4^  219. 

(h)  2  Ld.  Raym.  888, 1304.  2  Hale, 
18u.  Cro.  Eliz.  184.  1  Saund.  308. 
n.-  1..  1  Chitty  on  Pleading,  279.  2 
East  Rep.  66.    1  Bubt.  205. 
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is  named,  the  words  ^^coimty  aforesaid"  will  have  sufficient  re- 
ference to  the  county  in  the  margin  (t). 

It  may,  in  general,  be  observed  that  in  indictments  "^founded  [*195] 
upon  the  statutes  we  have  already  enumerated,  which  authorize 
a  mode,  or  place  of  trial,  that  did  not  exist  at  common  law;  all 
facts  within  the  realm  should  be  l^d  in  the  county  where  they 
actually  happened  (i).    Thus,  in  case  of  murder,  if  the  stroke 
or  poison  be  given  in  one  county,  and  the  death  occur  in 
another,  the  facts  should  be  stated  according  to  their  actual  ex* 
istence  (/)•    And  in  prosecutions  on  the  Black  Act,  which,  we 
have  seen,  may  be  carried  on  in  any  county,  it  is  usual  to  state 
the  crime  to  have  been  committed  in  that  where  it  actually  oc- 
ciured,  though  the  venue  be  laid  in  any  county  (m).     So,  when 
an  assault  upon  a  revenue  officer  is  tried  in  a  foreign  county,  it 
should  be  laid  in  that  where  it  took  place  (n)»  And  in  an  indict- 
ment against  an  accessary,  under  the  statute  2  and  3  Ed*  VI. 
c,  24.  for  procuring  the  commission  of  a  murder  in  another 
county,  it  should  be  averred,  according  to  the  fact,  that  the 
principal  committed  the  murder  in  the  county  where  it  was 
actually  perpetrated  (o).     And,  in  an  indictment  against  a  party 
in  one  county,  for  having  goods  there  which  he  feloniously 
robbed  in  another,  it  may  be  advisable,  though  not  absolutely 
necessary,  to  state  the  facts  as  they  actually  arose  (/»}•  Offences 
committed  in  Wales,  and  indicted  in  the  next  adjoining  county 
of  England,  under  the  26  Hen.  VIII.  c.  6.  s.  5.  should  be  laid 
to  have  happened  in  the  proper  county  in  Wales  (y),  though  it 
is  said,  that  this  is  not  absolutely  necessary  (r).  So^  indictments 
for  offences  committed  upon  the  high  seas,  should  allege  the 
crimes  to  have  been  committed  there,  in  order  to  show  the 
admiralty  jurisdiction  («).     And  an  offence  committed  in  a 
foreign  country  should  be  stated  *to  have  been  committed  "in  [*196]  , 
parts  beyoijid  the  seas,  without  the  r<^m  (^),"  though  it  is  said, 
that  it  may  be  laid  to  have  been  committed  in  the  coimty  where 
the  offence  is  to  be  tried'(u). 

(0  3  P.  Wms.  496.    2  Hale,  180.  3  Inst.  49. 

1  Saund.  308.  n.  1.    Com.  Dig.  In-  (/»)  .2^  East,  P.  C.  77Q. 

dictment,  G.  2.  Hawk. b. 2.  c.  25.  s.  34.  {q)  3  Campb.  78. 

(*)  Ante,  179  to  184.  (r)  8  Mod.  141. 

(0  3  Inst.  48,  9.    3  Campb.  178.  (*)  3  Inst.  112.    Bac.  Ab.  Admi- 

Cro.  C.  C.  278.  ralty,  0.    1  Leach,  388. 

»  1  Leach,  73.   2  Bla.  Bep.  733.  (<)  1  East,  P.  C.  369.  1  Leach,  168. 

n)  4  T.  R.  490.  1  Taunt.  26.    3  Inst.  112. 

•)  9  Co.  114.    Hawk.  b.  2.  c.  29.  («)  8  Mod.  141. 
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In  general,  it  is  also  essential  to  lay  every  issuable  and 
triable  fact  to  have  happened  at  some  particular  parish^  vill, 
hamlet,  or  place  within  the  county,  to  which  a  venire  may  be 
awarded,  and  it  will  not  sufHce  merely  to  state  the  county (w)  [1]. 
The  ancient  reason  why  a  particular  vill  was  requisite,  has  in- 
deed long  ceased  to  operate  in  practice,  for  the  jury  are  no 
longer  summoned  from  the  neighbourhood,  but  from  the  county 
at  large,  and  the  right  to  challenge  for  hundredors,  has  long 
fallen  into  disuse,  though  it  has  never  been  denied  or  talcen 
away,  and  might  probably  be  still  exerted  (*')•  The  form,  there- 
fore, still  continues;  and  besides  the  county,  some  particular 
place  or  parish  in  it  should  be  laid  (y),  which  is  not  so  exten- 
sive but  that  all  who  live  within  its  limits  may  be  reasonably 
presumed  to  have  a  knowledge  of  the  transaction  to  be  made 
the  subject  of  inquiry  (2).  Thus  it  may  be  laid  in  a  town  (a), 
a  ward  (^),  a  parish  (r),  hamlet  (d)^  burgh  (c),  manor  (y),  cas- 
de  (^),  forest  (//),  or  any  place  known  out  of  a  town(f).  And 
formerly,  if  the  sheriff  returned  that  there  was  no  such  viU,  or 
{*197]  parish,  the  practice  w^5  to  award  *the  venire  from  the  body  of 
the  county  (k).  So  also  a  visne  may  come  from  the  neighbour- 
hood of  a  city,  without  specifying,  any  more  particular  divi- 
sion (/)•  But,  London,  on  account  of  its  size  and  population, 
has  always  been  an  exception  to  this  last  rule,  and  it  is  always 
necessar}'  to  lay  the  offence  either  in  some   parish,  or  ward 


(w)  5  'I\  R  620.  2  Hale,  180.  3 
Campb.  77.  Hawk.  b.  2.  c.  25.  s.  83. 
Eac.  Ab.  Indictment,  G.  4. 

(j)  Co.  Lit.  125.  a.  and  b.  n.  1.  2 
Hale,  272.  and  see  3  Campb.  77.  1 
Slra.  593.    8  Mod.  245. 

iy)  Id.  ibid.     1  Cbittv  on  PI.  280. 

{zS  Hawk.  b.  2.  c.  23.' s.  92. 

la)  Hawk.  b.  2.  c.  23.  s.  92. 

{b)  Id.  ibid.  Velv.  159.  1  Sid.  178. 
Cro.  Jac.  222. 

(c)  Hawk.  b.  2.  c.  23.  s.  92.  6  Co. 
14.     1  Burr.  337. 

(cQ  Hawk.  b.  2.  c.  23.  s.  92.  6  Co. 
14. 


(cr)  Hawk.  b.  2.  c.  23.  s.  92.  Cro. 
Eliz.  886. 

(/)  Co.  Lit.  125.  1  Sid.  326.  Hawk. 
b.  2.  c.  23.  8.  92. 

{g)  2  Rol.  Ab.  612,  613,  614.  Co. 
Lit.  125.    Hawk.  b.  2.  c.  23.  s.  92. 

(A)  Co.  Lit.  125.  2  Kol.  Abr.  618. 
Hawk.  b.  2.  c.  23.  s.  92.  Cro.  Eliz. 
200. 

(i)  Hawk.  b.  2.  c.  23.  s.  92.  2  Inrt. 
319.  1  Sid.  326. 

{k)  Cro.  Eliz.  200. 

(0  Hawk.  b.  2.  c.  23.  s.  92.  2  Boll. 
Abr.  622,  3.  Cro.  Jac.  307,  8,  2 
Hale,  260.    Cro.  Eliz.  490. 


[1]  Uk iTZD  Statbs. — An  indictment  charged  the  defendant  as  accessary  to  the 
robbery  of  the  mail  of  the  United  States,  and  stated  the  oflcnce  to  have  been 
committed  in  the  district  of  jPen7i»ytvama,  After  the  commencement  of  the  scs- 
bions  of  the  couit,  and  before  tlie  indictment  was  found,  the  state  of  Pennsyl- 
vania was  divided  by  act  of  congress  into  two  districts,  and  a  court  was  esteb- 
lished  having  jurisdiction  over  the  western  district,  which  had  before  the  pas- 
sage of  the  law  formed  a  part  of  the  district  of  Pennsylvania.  It  was  held  that 
the  locus  in  quo  was  not  sufficiently  described,  and  judgment  on  the  indict- 
ment was  arrested.  The  United  States  v.  Wood,  MSS.  Reports  of  CaiBs  in  the 
Cir,  Court  of  the  U.  S.  Pennsylva.  Circuit, 
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within  it(m)*     And  it  is  not  even  sufficient  to  state  the  crime 
to  have  been  committed  in  the  guildhall  of  the  city  of  London; 
for,  if  the  prisoner  be  convicted  upon  such  an  indictment,  judg- 
ment will  be  arrested  (n).     If  the  ofience  was  committed  widi- 
in  the  liberty  of  Westminster,  the  venue  in  the  margin  should 
be  **  city,  borough,  and  town  of  Westminster  in  the  county  of 
Aliddlesex,^'  and  afterwards  be  ^^at  the  parish  of  Saint  James 
in  the  liberty  of  the  dean  and  chapter  of  the  collegiate  church 
of  St.  Peter  Westminster,  the  city,  borough,  and  town  of  West- 
minster in  the  county  of  Middlesex,  and  St*  Mardn  le  Grand,  • 
London*^'     And  no  vi%ne  can  come  from  a  thing  which  is  in- 
corporeal, as  from  a  liberty  (0),  nor  from  the  scite  of  a  manof, 
which  is  not  a  place,  but  rather  the  limits  and  situation  of  a 
place  {p).     It  has  also  been  alleged  that  no  visne  can  come   . 
from  ^the  weald  of  Sussex  (9),  but  this  has  been  regarded  as 
questionable  (r).     Wherever  the  place  is  generally  alleged,  the 
law  inrill  intend  it  to  be  a  vill,  unless  the  contrary  appeai:s  on 
the  record,  and  therefore,  where  a  parish  is  mentioned  which 
contanns  several  viDs,  this  will  never  be  supposed^  but  must  be 
pleaded  in  abatement  («)•     It  must  be  shown  that  the  viU  or 
place  is  within  the  county,  for  if  there  be  no  such  place,  the  de- 
fendant *may  plead  the  error  in  abatement  {t);  and  by  the  sta-  [*198] 
tutes  rHen*  V*  c.  !•  continued  by  9  Hen.  V.  c*  1*  and  confirm- 
ed by  18  Hen.  VI.  c.  12.  all  process  upon  such  indictment  is  void. 
Where  a  mere  omission  or  nonfeasance  is  alleged,  as  in  an 
indictment  for  tiot  attending  church,  no  vill  need  be  stated  in 
the  body  of  the  indictment,  though  it  would  be  otherwise  if  the 
duty  were  local  [u).    So  also  in  an  indictment  for  being  a  com- 
mon barrator,  it  is  unnecessary  to  allege  any  place  where  the 
defendant  was  guilty,  for  from  the  nature  of  the  offence,  which 
consists  of  the  repetition  of  several  acts,  it  must  be  supposed  to 
have  happened  in  several  places;  and,  therefore,  it  is  holden, 
that  the  trial  may  be  out  of  the  body  of  the  county  {ju). 

(m)  Hawk.  b.  2.  c  23.  a.  92.    Cro.  fit.  125.  b.    1  Salk.  59.    1  Burr.  337. 

Jac.  150,  308.    1  Burr.  333.   2  Leach,  6  Co.  14.  b. 
800.  (0  Hawk.  b.  2.  c,  23.  s.  92.  2  Hale, 

(»)  Id.  ibid.  180. 

(0)  1  Sid.  326.    Hawk.  b.  2.  c  23.  («)  5  East,  376,  8.    5  T.  R.  616, 

«.  93.  620.   Hawk.  b.  1.  c.  10.  s.  5.  4  East, 

{p)  2  Roll.  Abr.  618.    Hawk.  b.  2.  393.  _ 

c.  23.  8,  93.  (w)  Cro.  Eliz.  i95.    Cro.  Jac.  527. 

(9)  1  §id.  88.    2  Ron.  Abr.  617.  Palm.  450.    Hawk.  b.  1.  c.  81.  s.  11. 

(r)  Hawk.  b.  2.  c.  23.  s.  93.  2  Saund.  308.  n.  1. 

(»)  Hawk.  b.  2.  c.  23.  a.  92.    Co. 
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In  general^  however,  where  any  positive  fact  is  averred,  it 
should  be  stated  to  be  done  **  then  and  there^  after  the  county 
and  the  vill  have  been  clearly  expressed  in  the  body  of  the  in- 
dictment {x);  and  the  allegation  of  time  and  place,  "  theii  and 
there,"  should  be  repeated  to  every  material  fact  which  is  is- 
suable and  triable  (tj).  And,  therefore,  if  an  indictment  state 
that  the  defendant  at  the  venue  ^  made  an  assault,  and  with  his 
sword  feloniously  struck,''  &c.  witKout  saying  then  and  there 
feloniously  struck,  it  will  be  insufficient  (2).  But  it  is  not  ne- 
cessary to  repeat  the  whole  description  of  the  venue,  and  there- 
fore, "  at  Fort  St.  George  aforesaid,'^  was  held  sufficient,  it 
having  previously  been  more  particularly"described(a);  and,  an 
indictment  for  a  misdemeanour  against  a  receiver  of  stolen 
r*l99]  goods  need  not  allege  time  ^znA  place  16  the  fact  of  stealing 
the  goods,  for  it  is  sufficient  if  these  circumstances  be  alleged 
to  the  fact  of  the  Receipt  [b);  and  it  should  seem  that,  as  in  the 
statement  of  time,  there  does  not  appesir  to  be  so  much  ''strict- 
ness  required  in  indictments  for  misdemeanours,  as  for  felo- 
nies ;  the  same  rule  might  prevail  in  such  prosecutions  as  to  the 
repetition  of  place  (c).  Where  a  transitory  act,  or  matter  of  in- 
ducement, does  not  happen  within  the  county  in  which  the  venue 
is  laid,  it  may  nevertheless  be  laid  there  {d);  and  though  it  may 
be  laid  out  of  that  county,  and  in  the  place  where  it  really  hap- 
pened,  yet  in  that  case  the  venue  in  the  indictment  should  be 
added  under  a  videlicet,  or  the  proceedings  will  be  insuffi- 
cient (e).  In  cases  of  public  nuisance,  it  is  sufficient  to  lay  it 
near  to  the  highway  and  dwellitig  houses  which  it  annoys  (J^» 
It  will  tiot  suffice  to  state  the  defendant  as  late  of  WoUiampton, 
and  then  to  refer  to  the  venue  as  **  the  parish  aforesaid,"  with- 
out showing  that  Wolhampton  is  a  parish,  and  if  the  indictment 
be  so  fnmned,  judgment  will  be  arrested  [g).  And  so,  if  the 
offence  be  laid  "  at  the  town  aforesaid,"  when  no  town  has  been 
mentioned,  the  defect  will  be  fatal  (A).     And  though  it  is  in 


(x)  1  Scss.  Cas.  178.    Com.  Dig.  (c)  Cro.  Jac.  345.   2  Hale,  178. 

Indictment,  G.  1.  (<l)  Kel.  15.    Starkie,  22,  3.  Ante, 

(y)  Id.  ibid.  8.    5  T.  R.  620.    Cro.  184. 

Eliz.  200,  5.    1  Chitty  on  Pleading,  (e)  Cro.  J.  17.  but  see  Starkie,  23. 

281,  2.    14  East,  300,  1.    R.  T.  H.  n.  h. 

288.  (/)  1  Burr.  337. 

fx)  Dyer,  69,  a.    2  Hale,  180.  (>)  5  T.  R.  162,  3. 

a)  5  T.  R  616.  (A)  Ofo.  Car.  465.    Hawk.  b.  2.  c. 

[b)  2  East,  V.  C.  780,  1.  25.  s.  83. 


OF  THE  INDIGTMEI7T.  165 

genen)}  unnecess.aiy  to  aver  a  mere  conclusion  of  law,  either 
with  time  or  place,  yet  if  it  be  so  averred  improperly,  the  in- 
dictment will  be  defective  (i).  In  general,  circumstances  which 
are  not  material  need  not  be  laid  with  any  venue  (^k).  Thus  under 
the  statute  Which  made  it  treason  for  a  person  bom  within  the 
realm  in'  popish  orders  to  remain  here,  the  indictment  need  not 
show  any  venue  for  the  birth  or  denization  (/).  If  the  oiFence 
be  *laid  to  have  been  committed  in  a  city  which  is  a  county  of  [*20d] 
itself,  but  the  jurisdiction  of  the  latter  is  not  co-extensive  with 
the  former,  it  should  be  laid  within  both  of  them  (m).  The 
-words  ^from  and  tnto^'*  when  applied  to  local  description,  are 
construed  in  an  exclusiv;&  sense;  thus  the  allegation  from  Hat- 
ley  vnto  Gamlingay  has  been  holden  to  exclude  the  latter,  and 
the  words  to  and  from  the  town  of  Battel  have  been  held  to  ex- 
clude that  town  itself  (n). 

If  the  facts  be  stated  as  to  place  with  repugnancy  or  uncer- 
tainty, the  indictment  will  h^  invalid  {p)  on  demurrer,  motion 
in  arrest  of  judgment  or  writ  of  error,  and  a  verdict  will  not 
aid  the  defect  (/»),  as  if  two  places  are  previously  named,  and 
afterwards  a  fact  is  only  laid  "  then  and  there."  The  indict- 
ment is  defective  because  it  is  uncertain  to  which  it  refers  (y), 
or  if  it  be  laid  at  B.  aforesaid,  when  B.  was  not  previously 
named  (r),  or  if  the  stroke  be  in  one  county  and  the  death  in 
another,  and  the  indictment  conclude  that  so  the  prisoner  mur- 
dered the  deceased  in  the  county  where  the  cause  of  the  death 
proceeded  {s).  But  though  such  great  strictness  is  in  general 
necessary  in  the  averment  of  a  parish,  vill,  or  place,  it  is  some- 
what singular  that  it  is,  in  no  cstse,  not  even  in  the  instances  of 
treason  and  murder,  necessary  to  prove  that  the  offence  was 
committed  at  the  precise  vill,  parish,  or  place,  laid  in  the  in- 
dictment; and  that  it  is  sufficient  to  show  in  evidence  that  it 
happened  any  where  within  the  proper  coimty,  except,  indeed, 
where  the  place  is  the  essence  of  the  crime,  as  in  striking  ^\xl  a  [^201] 


(t)  Hawk.  b.  3.  c.  25.    Stark.  61.  Rol.  Ab.  781. 1.  ^S,    2  Leach,  800.- 

\k)  Com.  Diff.  Indictment,  G.  2.  (9)  2  Hale,  180.    Bac.  Ab.  Indict- 

0  Hawk.  fc?2.  c.  25.  s.  84.  ment,  G.  4. 

m)  Andr.  162.  (r)  Cro.  Car.  465.     Bac.  Ab.  In- 

[n)  2  Rok  Ab.  81.    3  T.  R.  513.  dictment,  G.  4.  Cro.  Eliz.  739.  Hawk. 

1  Burr.  376.  b.  2.  c.  25.  8.  83. 

(o)  Hawk.  b.  %  c.  25.  s.  83.    Bac.  («)  Hawk.  b.  2.  c.  25.  s.  83.    Bac. 

Ab.  Indictment,  G.  4.  Ab.  Indictment,  G.  4.   Cro.  EUz.  196. 

(^)  4  T.  R.  490.    5  T.  R,  162.    1 
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church  yard  (/),  or  in  indictments  for  burglar}^  or  not  repair- 
ing,  or  any  other  nilisance  to  a  public  thoroughfare  (u). 

Changing  At  common  law,  when  a  fair  and  impartial  trial  cannot  be 
obtained,  and  the  indictment  has  been  removed  into  the  King's 
Bench  by  certiorari,  the  court  have  a  power  of  directing  the 
trial  to  take  place  in  the  next  adjoining  county  when  justice  re- 
quires it  (w).  Thus  an  indictment  against  a  county  for  not  re- 
pairing a  bridge  will  be,  thus  removed,  because  the  jury  by 
whom  it  would  be  tried,  would  form  a  part  of  the  defend- 
ants (x)m  And,  therefore,  upon  a  suggestioo  entered  by  leave 
of  the  court  upon  the  roll,  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  of  the  city  of  Chester,  the  court  wUl  award 
the  trial  to  be  had  in  the  adjoining  county  palatine  (y).  This 
suggestion,  when  once  entered,  is  not  traversable,  and  there- 
fore, the  court  will  require  very  strong  evidence  of  probable  un- 
fairness, before  they  will  allow  it  to  be  entered  (z)»  In  these 
cases,  the  venue  in  the  indictment  remains  the  same,  and  the 
place  of  trial  alone  is  changed  (a).  And  by  the  38  Geo*  III* 
c.  52*  if  the  venue  in  any  indictment  or  information  be  laid  in 
the  county  of  any  city  or  town  corporate,  with  the  exception  of 
a  few  enumerated  in  the  statute  {b\  the  court  in  which  such 
proceeding  is  depending,  may,  on  the  application  of  either  par^^, 
..direct  the  issues  joined  to  be  tried  by  a  jury  of  the  coimty  next 
adjoining,  upon  the  applicant  entering  into  a  recognizance  in 
the  sum  of  |g40,  to  pay  the  extra  costs  arising  from  the  re- 
movaL  But  this  last  clause  does  not  apply  to  indictments  re- 
moved into  the  King's  Bench  by  certiorari,  and  sent  down  from 
thence  to  be  tried  in  a  county  adjoining,  but  only  to  offences 

r#202l  ^committed  within  a  limited  jurisdiction,  where  the  indictment 
is  immediately  preferred  at  the  next  tribunal  (c).  The  51st  Geo* 
III*  c*  100*  in  further  pursuance  of  the  design  of  the  last  men- 
tioned statute,  directs  that  punishment  may,  in  the  discretion  of 
the  court,  be  inflicted  on  the  offender  either  in  the  city  or  town 
corporate  iu  which  the  offence  was  committed,  or  in  the  county 


(0  2  Hale,  179, 244,  5.  4  Bla.  Com.  (x)  6  T.  K.  194. 

306.    Hawk.  b.  2.  c.  25.  ».  84.  c.  46.  (y)  7  T.  H.  735. 

9. 181, 182.    1  East,  P.  C.  125.   HoH,  {*)  1  Bla.  Rep.  378.   o  Barr.  1350. 

334.  (a)  1  Bla.  Rep.  379.. 

(u)  Id.  ibid.    1  Burr.  333.  (b)  Sect,  10.    7  T.  B.  735. 

(w)  4  E«.<»t,  210.   2Stj'a.874.  Clift.  (c)  1  Smith,  31.  4  East,  208.  Tidd. 

Ent  741.  734.  n.f. 
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mto  which  die  proceedings  have  been  remoyed,  and  judgment 
pronounced  against  him. 

Immediately  after  the  statement  of  the  venue  in  the  margin,  Present- 
the  indictment  proceeds  to  show  the  presentment  of  the  jury|^ 
upon  oath,  in  these  terms,  "  the  jurors  for  our  lord  the  king^ 
upon  their  oath  present.^'*  It  must  appear  in  the  caption  that 
the  Indictment  was  taken  upon  oath,  and  the  names  of  all  the 
jurors  should  be  stated  by  whom  it  is  taken,  but  it  is  not  usual 
to  insert  them  in  the  indictment  itself  (^.  And  it  must  be  ex- 
pressed in  the  present  tense,  for  if  the  word  did  present  be  in- 
serted instead  of  do^  the  objection  will  be  fatal  (e). 

The  name  and  addition  of  the  party  indicted  ought  regularly  Name  of 
to  be  truly  inserted  in  every  indictment;  but  whatever  mistake  ^^'^'*^*'*^- 
may  be  made  in  these  respects,  if  the  defendant  appears  and 
pleads  not  guilty,  he  cannot  afterwards  take  advantage  of  the 
jaTor[f).     A  ple^i  in  abatement  has  always  been  allowed  when 
the  Christian  name  of  the  defendant  is  mistaken  (^),  but  it  seems 
formerly  to  have  been  supposed  that  an  error  in  the  surname 
was  not  thus  pleadable  (A)«     But  it  has  been  recendy  held  that 
a  mistake  in  the  latter  is  equally  fatal  with  one  in  the  former  (i). 
But  it  seems  that  if  the  sound  of  ^xh^  nunc  is  not  aiFected  by  th^  [^203] 
mispelling,  the  error  will  not  be  material  (i).  And  if  two  names 
are,  m  original  derivation,  the  same,  and  are  taken  promiscuously 
in  common  use,  diough  they  differ  in  soimd,  yet  there  is  no  va-  * 

riance  (/)•  It  has  been  holden,  that  a  defendant  cannot  be  de- 
scribed with  an  alias  dictus  of  the  Christian  name  (m),  but  a 
man  may  be  described  by  a  second  surname,  if  laid  under  an 
alias  (n).  An  attainder  by  act  of  parliament,  in  which  the  party 
attainted  is  described  by  a  wrong  name,  may  be  avoided  (o). 


i: 


[d)  2  Hale,  165,  6,  7,  8. 

[e)  Andr.  162,  3.  Hawk.  b.  2.  c. 
25.  s.  127.    Burn  J.  Indict 

(/)  Bac.  Ab.  Misnomer,  B.  Indict- 
iiieiit,G.2.  2  Hale,  175.  Cio.  C.C. 
34. 

(ar)  2  Hale,  176,  237,  8.  Hawk, 
b.  2.  c  25.  8.  68.  Bac  Ab.  Ind.  G.  2. 
IGnomer,  B.  Bum  J.  Indict  Gilb. 
C.  P,  217. 

(&)  2  Hale,  176.  Hawk.  b.  2.  0.25. 
t.  69.  Bum  J.  Indictment  Wms.  J« 
IGnomer.    Bac  Ab.  Misnomer,  B. 


(0  10  East,  83.    Kel.  11,  12. 
m  10  East,  84.     1 
Hawk.  b.  2.  c  27.  a.  81. 
(0  2  BoL  ^b.  135.    Bac.  Ab.  Mie- 


10  East,   84.     16  East,  XIO. 


nomer,  where  the  instances  of  this 
principle  are  stated  at  large. 

(m)  1  Ld.  Raym.  562.  WiUes,  554. 
Burn  J.  Indictment  3  East,  111.  but 
semble  that  this  doctrine  is  not  well 
founded,  for  admitting  that  a  person 
caniiot  have  two  christian  names -at 
the  same  time,  yet  he  may  be  called 
by  two  such  names,  which  is  suffi- 
aent  to  support  a  declaration,  or  in^ 
dictment,  baptism  being  immaterial. 
R.  T.  H.  286.  6  Mod.  116.  1  Campb. 
479. 

(«)  1  Leach,  420.  1  Hen.  7,  28. 
Bro.  Misnomer,  47. 

(o)  1  P.  Wms.  61  r. 
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But  if  the  defendant  plead  misnomer  of  his  surname,  the  prose- 
cutor may  reply,  that  the  defendant  is  known  as  well  by  one 
natne  as  the  other  (^),  though  it  is  said  to  be  the  best  and  most 
usual  practice  to  allow  the  plea,  as  the  defendant  must  set  forth 
his  right  name  therein,  and  a  new  and  more  regular  indictment 
may  be  immediately  preferred  against  him,  and  he  will  be  con* 
eluded  by  his.  oiyn  averment  (g)*     And  it  should  be  observed, 
that  some  indictments  are  good  at  common  law. without  naming 
any  particular  person,  as  against  a  parish  for  not  repairing  a 
highway,  though  none  of  the  inhabitants  are  specifically  enume- 
rated (r).     The  name  of  the  defendant  committing  the  offence 
should  be  repeated  to  every  distinct  allegation,  but  it  will  suffice 
to  mention  it  once,  as  the  nominative  case  in  one  continuing 
sentence  (#)• 

[*204]  It  seems  that,  even  at  common  law,  before  the  statute  "^^of 
^^^^^  additions,  it  was  necessary  to  state  the  rank  and  degree  of  the 
ant.  defendant,  if  he  were  a  knight  or  any  higher  dignity,  in  addi- 

tion to  the  surname  and  name  of  baptism,  and,  if  he  were  a  lord, 
to  supply  the  place  of  the  surname  (t).  So  if  he  were  indicted 
in  respect  of  his  office,  that  addition  should  be  given  him  (u). 
But  the  statute  1  Hen.  V.  c.  5.  very  much  extended  this  rule; 
by  that  statute  it  was  enacted,  that  in  all  original  writs  of  ac- 
tions, personal  appeals,  and  indictments,  and  in  which  the  exi- 
gent shall  be  awarded,  addition  shall  be  made  in  the  names  of 
the  defendants  of  their  estate,  or  degree,  or  mystery,  and  of  the 
towns,  or  hamlets,  or  places  and  counties,  of  which  they  are  or 
were  conversant ;  and  that,  if  these  additions  be  cfmitted,  any 
outlawries  founded  thereon  shall  be  void,  and  the  proceedings 
shall  be  abated  bt/  the  exception  of  the  party*  It  is,  therefore, 
"  by  the  exception  of  the  party"  only,  that  the  indictment  can 
be  abated;  and  if  the  defendant  appear  and  plead  not  guilty,  the 
defect  will  be  of  no  importance  (w).  If  the  addition  be  abso- 
lutely bad,  on  the  face  of  it,,or  be  omitted,  the  defendant  may 
before  plea  move  the  court  to  quash  the  indictment  {x\  though 


(p)  2  Hale,  238.    Kel.  11, 12.  (w)  Cro.  Jac.  482, 610.  1  Ld.  Raym. 

-      2  Hale,  176,  238.  345,  420.    1  Leach,  420.  n.  a.    And. 


(P) 


Roll.  Ab.  79.    Hawk.  b.  2.  c.  146.    2  Hale,  175.   2  Inst.  670.  Com. 

25.  8.  68.  IHg.  Indictment,  G.  1.   "Bum  J.  In- 

(a)  4HaTg.  StTr.  747.  dietment  Wms.  J.  Mbnoraer,  U.  Cro. 

(t)  2  Inst.  666.    Com.  Dig.  Indict.  C  C.  34.    Bac.  Ab.  Misnomer,  C 

ment.    Bac.  Ab.  Misnomer,  B.  2.  (x)  1  Leach,  420. 
■  (u)  Id.  ibid. 
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it  should  seem  that  he  cannot  demur  (y);  and  if  die  objection 
do  not  appear  on  the  mdictment,  then  advantage  must  be  taken 
of  the  defect  by  a  plea  in  abatement  (z). 

In  the  construction  of  this  statute,  it  has  been  holden,  that 
the  words,  ^^  estate  or  degree,"  have  the  same  significalion,  and 
include  the  titles,  dignities,  trades,  and  professions  of  all  ranks 
and  descriptions  of  men  (a)«  The  defendant  *ought  to  be  de-  [*205] 
scribed  according  to  his  present  degree,  and  not  as  ^^nuper  or- 
niigerj'*  &c*  which  is  insufficient  (^).  And  it  is  wrong  to  de- 
scribe a  man  as  possessed  of  any  dignity  which  he  holds  in  any 
aation,  eircept  England  (c),  though  it  was  anciendy  said,  that  an 
Irish  bishop  might  be  indicted  by  the  addition  of  his  diocese  {dy 

A  nobleman  may  be  described  by  his  dignity  obtained  by 
creation,  ad  eari  (e);  by  his  name  of  dignity,  as  garter  (/);  an 
inferior  person  by  his  reputed  degree  of  gentleman^  if  so  re- 
puted, though  (mly  a  yeoman  in  legal  understanding  (^),  but  if 
he  be.not  so  reputed  the  mistake  wiU  be  fatal  {h)i 

The  following  additions  of  degree  are  sufficient* — sergeant  at 
1aw(t),  esquire  (i),  knight  (/),  gendeman  yeoman,  labourer  (m), 
aa  well  as  all  tides,  whether  by  birth  or  creation  (n);  all  degrees 
tidcen  at  the  university  (0);  and  widow,  single  woman,  spinster, 
and  gentlewoman,  are  good  in  respect  of  females  to  whom  they 
may  respectively  be  adapted  (/»)•  On  the  other  hand,  burgess,  ' 
citizen,  farmer,  and  servant  (jr),  are  too  general,  and,  therefore, 
cannot  be  applied  either  to  a  man  or  woman.  ♦Labourer  (r),  [*206] 
and  yeoman  {s\  though  both  good  additions  for  a  man,  are  bad 


(5)  And.  148,  150.  Cro.  J.  610. 
Bot  Ab.  780.  But  see  4  Bla.  C.  391 . 
wbere  it  is  said  that  the  omittion  is 
ground  of  error. 

(z)  Andr.  14S»  150. 

(a)  2  Inst  666. 

Ih)  2  Inst.  670.  9  £.  4.  2.  22  E. 
4^13.    21H.6.3. 

(c)  2  Leach,  547.  2  Salk.  451. 
Hawk.  b.  2.  c.  23.  s.  109. 

(d)  Year  Book,  21.  Hen.  6.  3,  4. 
Hawk.  b.  2.  c.  23.  s.  109.  Bac.  Ab. 
Ifisnomer,  B.  2; 

(e)  2  Inst  666.  Com.  Di^.  Indict- 
aeot,  G.  1. 

(/)  Hawk.  b.  2.  c.  25.  s,  69.  Cro. 
Eliz.  542.  Bm.  Ab.  Indiotmei^t,  G.  2. 

O)  2  Inst  668.  Com.  Dig.  Indict- 
meat,G.  1. 

(A)  Id.  ibid. 

Vol.  I. 


ct 

i; 


(i)  2  Inst.  668.  Hawk.  b.  2.  c.  3. 
8.  110.    Bac.  Ab.  Misnomer,  B.  2.  > 

(k)  rd.  ibid.  Com.  Dig.  Indictment, 
Q.l. 

7)  Id.  ibid. 

[m)  Bro.  Ad.  3,  5.  Bac.  Ab.  In- 
dictment, G.  2. 

[n)  Id.  ibid. 

[0)  Hawk.  b.  2.  c.  23. 9. 110.  2  Inst. 
668. 

(p)  2  Inst.  668,  2  Hale,  177.  Hawk, 
b,  2.  c.  23.  8.  111.    Bro.  Add.  64^  66. 

(q)  2  Inst.  668.  Hawk.  b.  2.  c.  23. 
s.  111.  Bro.  Add.  5.  42,  SP.  Bac.  AS. 
Indictment,  G.  2.  but  contm  as  to  ««r- 
vani^  2  Ld.  Baym,  968.  there  held  to 
be  a  good  addition,  becai^e  certain. 

(r)  2  Inst.  668,  Bro.  Add,  5,  59. 
Hawk.  b.  2.  c.  23.  s.  111. 

(0  Hawk.l».2.«.23.8.1U. 

Y 
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when  applied  to  a  female.  But  she  may  be  described  as  Ae 
wife  of  A.  B.  yeoman  {t\  because  that  term  applies  with  cer- 
tainty'to  the  husband,  but  not  as  the  wife  of  A.  B.  spin^ter^ 
because  that  may  refer  either  to  the  wife  or  the  husband  (w). 
Where  the  defendant  has  two  tides  or  names  of  dignity,  he 
should  be  described  by  the  highest  (w),  or  otherwise  he  may 
plead  in  abatement  {x).  But  an  esquire  may  be  indicted  by  the 
addition  of  gentleman,  for  ajl  degrees  below  knights  are  names 
of  worship  only  (y).  It  should  be  observed,  that  for  offences 
which  dp  not  amount  to  treason,  felony,  or  actual  breach  of  the 
peace,  in  indictments  against  a  peer,  no  addition  is  necessary, 
because  no  process  of  outlawry  can  be  awarded  against  him  (z). 
And,  indeed,  upon  the  construction  of  this  statute,  it  has  been 
holdep,  that  the  addition  of  residence  is  only  necessary  where 
process  of  outlawry-  lies  in  default  of  appearance,  and  that,  there- 
fore, in  an  indictment  for  mere  forcible  entry,  no  addidon  is  re- 
quired (a).  And  gentleman  and  esquire  are  convertible  ^rms, 
and  may  be  used  for  each  other  without  variance  (b).  With 
respect  to  the  mode  of  stating  a  tide,  it  has  been  laid  down  that 
where  the  defendant  is  of  the  higher  order  of  nobility,  the  addi- 
tion of  quality  precedes  that  of  place,  as  Edward,  Duke  of  Buck- 
ingham, late  of  R.,  but  where  he  is  only  a  knight,  or  baronet, 
the  place  precedes  the  degree,  as  A.  B.  late  of  G.  baronet  (c). 
[*207]  If  a  gendewoman  be  denominated  *spinster,  she  may  plead  in 
abatement,  as  if  the  same  description  had  been  applied  to  a  lady 
of  title  {d). 

With  respect  to  the  addition  of  mystery,  the  following'  are 
sufficient :  husbandman  (er),  merchant  (^ ),  taylor  (^),  broker  (A), 
pointmaker  (i),  hostler  {k\  smith  (/),  miller  (m),  carpenter  (n). 


(0  Dyer,  46,  7.  a.  Cro.  Eliz.  750. 
0  Hale,  177. 

(tt)  Dyer,  47.  a.    2  Hale,  177. 

{to)  2  Inst  669. 

Ix)  Hawk.  b.  2.  c.  23.  s.  103. 

{y)  1  Wils.  244. 

(z)  2  Hale,  177,  199.  Cro.  Eliz. 
148.    1  Wils.  244>  5.  Comb.  70.  Cro. 

(a)  Comb.  70.  Bac.  Abr.  Indict- 
menty  G.  2.  Misnomer,  B.  2.  Cro. 
Eliz.  148, 35.  2  Hale,  177.  1  Wils.  244. 

{b)  Bro.  Add.  44.  Fortea.  354. 
fiac.  Ab.  Misnomer,  B.  3. 

(c)  2  Inst  669. 

id)  2  Inst.  168. 

(«)  2  Inst.  168.  Bro.  Add.  39. 
Hawk.  b.  2.  c.  23.  s.  114.    Bac.  Ab.. 


Indictment,  G.  2.    Misnomer,  B.  3. 

(/)  2  Inst.  168.  Bro.  Add.  50. 
Hawk.  b.  2.  c.  23.  s.  114.  Bac.  Ab. 
Misnomer,  B.  3. 

{g)  2  Inst.  I664  Bac.  Ab.  Misno- 
mer, B.  3.   Bro.  Add.  15, 39.   Hawk. 

b.  2.  c.  23. 8. 114. 

(A)  Hawk.  b.  2.  c.  23.  s.  114;  Bac. 
Ab.  Misnomer,  B,  3. 

(»)  Id.  ibid. 

{k)  Bro.  Add.  35.  Bac.  Abr.  Mis- 
nomer,  B.  3. 

(0  Hawk.  b.  2.  c.  25.  s.  114.  Bac. 
Ab.  Misnomer,  B.  3. 

(m)  Bro.  Add.  39.  Hawk.  b.  2.  c. 
23.  s.  114.   Bac.  Abr.  Misnomer,  B.  3. 

(n)  Bro.  Add.  15,  39.    Hawk.  b.  2. 

c.  23. 8;  114.  Bac.  Ab.  Mianomer,  B.  3. 
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cook  (^),  brewer  {/),  baker  (y),  butcher  (r),  parish  clerk  (*),  mer- 
cer (f),  fishmonger  (m),  dyer  (w),  schoolmaster  {x)^  scrivener  (y), 
and  all  other  lawful  trades  and  professions  (z).  But  all  epithets 
which  charge  the  defendant  with  improper  or  unlawful  practices 
are  insufficient  as  maihtainer  (a),  extortioner  (^),  abettor  (c),  va- 
gabond {d)^  heretic  (e\  common  informer  (/),  thief  (^),  and  all 
terms  of  a  similar  description.  So  also  '^the  addition  of  an  of-  ['*l'208] 
fice  is  bad,  unles  the  defendant  is  prosecuted  for  something 
done  in  his  official  capacity  (/i).  And,  therefore,  chamberlain, 
butler,  pander,  page,  and  groom,  have  been  holden  to  be  insuffi- 
cient additions  (f }•  For  the  same  reason,  the  addition  of  ^^Jar^ 
mer*^  is  questionable,  because  it  is  of  equivocal  signification  and 
if  any  act  be  implied  by  it,  the  term  "husbandman"  is  the  pro- 
per description  {ky  It  is  said,  that  where  the  defendant  is  en- 
gaged in  several  occupations,  he  may  be  described  by  either  of 
them ;  but  if  a  gentleman  by  'birth  engage  in  trade,  he  should 
be  described  as  a  gentleman  and  not  by  his  art  or  mystery  (/), 

As  to  the  addition  of  the  residence  of  the  defendant,  it  seems 
that  a  count)%  as  well  as  a  place,  must  be  distinctly  laid  in  the 
mdictment  in  all  cases  where  process  of  outlawry  would  lie 
'  against  the  defendant  (m) ;  but  in  indictments  against  peers  and 
others.,  in  cases  where  no  process  of  oudawry  can  issue  it  has 
been  held,  that  addition  of  place  is  unnecessary  (n).  Except 
where  a  city  is  a  county  of  itself,  it  will  be  sufficient  to  state  the 
defendant  to  be  of  the  place  generally,  as  of  London,  or  Nor- 


(o)  Hawk.  b.  2.  c.  23.  8. 114.  Bac; 
Abr.  Mbnomer,  B.  3. 

(/k)  Id.  ibid. 

(9)  Id.  ibid. 

(r)  Bro.  Add.  42.  2  Hale,  177. 
Hftwk.  b.  2.  c.  23.  8.  114.  Bac.  Abr. 
HiaDomer,  B.  3. 

00  Bro.  Add.  52,  62.  Hawk.  b.  2. 
c.  ^.  8.  114.  Bac.  Abr.  Misnomer, 
B.3. 

(0  2  Inst.  168,  9.  Hawk.  b.  2.  c. 
33.  a  114.    Bac.  Ab.  Misnomer^  B.  3. 

(u)  Hawk.  b.  2.  c.  23.  s.  114.  Bac. 
Abr.  Misnomer,  B.  3. 

(«)  Id.  ibid. 

(£)  2  Leon.  186.  Hawk.  b.  2.  c. 
^*  8. 114.   Bac.  Abr.  Misnomer,  B.  3. 

Of)  Hawk.  b.  2.  c.  23.  8.  114.  Bac. 
Ab.  Misnomer,  B.  3. 

(x)  2  Inst  168.  .  Bac.  Ab.  Misno- 
mer,  B.  3. 

(a)  2  Inst  668.  Bac.  Ab.  Misno- 
°^er)  B.  3.  Indictment,  G.  2.     Bro. 


Add.  8.    Hawk.  b.  2.  c.  23.  s.  115. 
Cro.  C.  C.  Z5, 

(b)  2  Inst.  668.  Hawk.  b.  2.  c.  23. 
9. 115.    Bac.  Abr.  Misnomer,  B.  3. 

(c)  Bac.  Ab.  Misnomer,  B.  3.  .  2 
Inst.  668.    Cro.  G.  CL  35. 

(rf)  Hawk.  b.  2.  c.  23.  ».  115.  Cro. 
C.  C.  35.   Bac.  Ab.  ^saomer,  B.  3. 

(e)  Id.  ibid.    2  Inst.  668. 

(/)  Hawk.  b.  2.  c.23.  s.  115.  Bac. 
Ab.  Misnomer,  B.  3. 

O)  Id.  ibid. 

(h)  Com.  Dig.  Indictment,  G.  1. 

(»)  Bro.  Add.  50,  58.  2  Inst.  668. 
Hawk.  b.  2.  c.  23.  s.  117.  Bac.  Ab. 
Misnomer,  B.  3. 

(k)  2  Inst.  668.  Bro.  Add.  10. 
Hawk.  b.  2.  c.  23.  s.  116.  Bac.  Ab. 
Misnomer.  B.  3. 


Cro.  Jac.  167.    2  Inst.  669. 


.  (I)  2  Inst.  668, 9. 

(m)   Cro.  Jac.  !< 
Hawk.  b.  2.  c.  23.  s.  120. 

(n)  Ante,  204. 
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\^ich;  and,  even  though  they  are  not  coextensive,  he  will  be 
presumed  to  be  an  inhabitant  of  both,  until  the  contrary  ap* 
pear{o).  Where  a  hamlet  is  parcel  of  a  tOMfn,  and  therefore  an 
inhabitant  of  the  former  is  also  an  inhabitant  of  the  latter,  he 
may  be  described  as  residing  in  either  (/)•  So  if  he  occasion^* 
ally  live  in  two  places,  the  addition  of  either  will  suffice  (f  )• 
And,  if  he  live  in  a  place  which  has  a  certain  name,  though  it 
is  neither  a  town  nor  a  hamlet,  as  the  statute  uses  the  general 
[*209]  ♦word  place^  it  will  be  sufficient  to  describe  him  as  of  the 
same  (r),  and  he  may  be  described  as  of  his  parish,  if  it  con- 
tains no  more  than  one  town  or  hamlet,  which  will  always  be 
presumed  until  the  contrary  appear  («)•  But,  if  it  includes 
more  than  one  town  or  hamlet,  the  proper  plaice  should  be  spe- 
cified (t).  If  there  are  two  towns  in  the  same  county,  the  names 
of  which  are  pardy  similar,  as  Great  Dale  and  Litde  Dale,  the 
defendant  cannot  be  indicted  as  of  Dale  only,  for  he  may  plead 
that  there  are  two  places  to  which  the  common  name  api^ies^ 
and  neither  without  the  addition  (u).  So,  if  the  same. place  be 
sometimes  called  North  Dale  and  sometimes  East  Dale,  but 
never  Dale  simply,  he  may  plead  that  there  is  no  such  town, 
because  a  part  of  the  name  is  not  equal  to  the  whole  (xc;).  But 
it  seems,  that  if  there  are  two  places  of  precisely  the  same  name 
in  the  same  county,  and  never  otherwise  denominated,  it  will  be 
sufficient  to  allege  the  defendant  to  be  of  the  town  generaUy, 
without  adding  any  distinction  (x*). 

It  is  universally  agreed,  that  it  is  sufficient  to  describe  the 
defendant  as  late  of  a  particular  parish,  and  in  this  respect  the 
addition  of  place  differs  from  that  of  degree  and  mystery  (y) ; 
and  it  b  said,  that  if  a  man  be  described  as  of  A.  late  of  B«, 
proof  of  either  allegation  may  be  admitted  (z).  And  the  place 
where  he  is  conversant  is  sufficient,  though  he  be  neither  couX" 


(b)  2  lust.  669.  Hawk.  b.  2.  c.  23. 
s.  120.  Com.  Hig.  Indict.  G.  2.  Bac. 
Abr.  BGsnomer,  B.  4. 

(p)  2  Inst.  669.  Bac.  Ab.  Misno- 
mer, B.  4. 

[q)  Hawk.  b.  2.  c.  23.  s.  103. 

[r)  2  Inst.  669.  Bac.  Ab.  Misnomer, 
B.  3. 

(«)  2  Inst.  669.    Com.  Dig.  Indict- 
ment, 6.  2.   Hawk.  b.  2.  c.  23.  s.  120. 
Bac.  Ab.  Misnomer,  B.  4. 
.    (0  Id.  ibid.    2  Anderson,  124.    1 
Burr.  337,  8. 


S: 


(u)  2  Inst.  669.  Bast.  Ent.  47. 
Hawk.  b.  2.  c.  23,  s.  21.  Com.  Di^. 
Indictment,  G.  2.  Bac.  Ab.  Misno- 
mer, B.  4. 

[w)  Hawk.  b.  2.  c.  23.  s.  121. 

[xj  Id.  ibid.  2  Inst.  669.  Bast. 
Ent.  47. 

(v)  2  Inst.  GrO.  Hawk.  b.  2.  c.  23. 
8.  119.  Com.  Dig-.  Indictment,  G.  1. 
Bac.  Ab.  Misnomer,  B.  4.  per  Lord 
Kenyon.   4  T.  R.  541. 

(z)  Hawk.  b.  2.  c.  23.  s.  119. 
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ftionmt  nor  inhabitsint  (a)*  But  he  must  be  positively  described 
as  late  of  the  plade  in  question,  and  therefore  to  describe  him 
as  ^merchant  of  London  will  be  bad,  as  it  may  merely  signify  [*210] 
that  he  carries  on  trade,  and  not  that  he  personally  resides  in 
the  metropolis  (&);  and,  upon  the  same  principle,  it  has  been 
said  th;it  it  is  not  enough  to  state  a  clergyman  as  rector  of  a  pa- 
rish, because  he  may  be  rector  without  residing;  the  law,  how* 
ever,  will  presume  residence  (c).  But  the  residence  of  the  wife 
is  sufficiently  shown  by  stating  that  of  the  husband,  unless  it  is 
expressly  proved  that  they  live  separate  {d  )• 

In  practice,  where  a  felony  or  other  offence  has  been  com- 
mitted at  A.  in  the  coimty  of  B.,  the  usual  and  better  course  is^ 
to  state  theldefendant's  addition  of  the  same  place,  viz.  I.  S. 
late  of  A*  in  the  county  of  B.,  although  his  place  of- abode  may 
be  in  another  county;  because  he  is  considered  a#  having  been 
conversant  in  the  county  where  the  offence  was  committed;  and 
when  this  course  is  adopted,  the  process  of  oudawry,  which 
will  hereafter  be  considered,  will  go  as  at  common  law,  and 
ihere  is  no  occasion  for  writs  of  capias  into  different  counties,  as 
is  necessary  when  the  indictment  states  the  defendant's  addition 
to  be  of  a  county,  different  to  that  in  which  the  offence  is  cha]:ged 
to  have  been  committed  (^)«  If,  however,  the  indictment  state 
the  defendant's  addition  to  be  of  the  county  in  which  the  offence 
was  committed,  and  then  another  addition  of  a  different  county 
is  stated  under  an  alias,  one  i^rit  of  capias  will  in  general  suf- 
fice (/). 

The  addition  should  never  be  added  after  the  alias  dictus, 
where  that  is  introduced,  but  after  the  first  surname,  or  the 
mistake  will  vitiate  the  proceedings,  for  the  addition  regulariy 
lefers  to  the  last  antecedent  (j^).  And  *an  addition  to  the  se*  [*211} 
co&d  name  subjoined  X0  the  alias  dictus  is  not  requisite  (A). 
Where  several  defendants  are  jointly  indicted,  it  is  advisable  to 
repeat  the  addition  after  each  name,  though  similar  (i) ;  and 


<^^ 


(a)  Bac.  Ah.  liimomer,  B.  4.  (/)  2  Hale,  196.    Hawk.  b.  3.  c. 

\h)  Com.  Dijp.  Indictment,  G.  1.  37.  a.  125,  6. 

Hawk.  b.  2.  c.  &.  8. 120.  (g)  1  Leach,  420.    Cro.  Eliz.  19^ 

(c)  2liigt  669.    Com.  IMff.  Indict-  583.    3  Salk.  19,  20.    1  Saund.  14.  n. 

n»cirt,G.l.  1.    2Hale,  irr.   2  Inat.  669.    Hawk. 

{d)  2  Inat.  669.    Hawk.  b.  3.  c.23.  b.  2.  c.  25.  s.  TO.  c.  2.  s.  126.  Bac.  Ab. 

«.12i   Cro.  EI4Z.  198, 750.  Indictment,  G.  2. 

^  (•)  Hawk.  b.  3.  c.  27.  a.  125,  6.  (A)  Hawk.  b.  2.  c.  25,  s.  70. 

^c,  196.  per  Bnlkr  J.    3  T.  R,  (»)  Id.  ibid.    1  Bulst  183. 
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where  a  father  and  son  hare  the  same  name^  and  are  both  in- 
dicted, some  distinction  as  elder  and  younger  should  be  adopt- 
ed (i).  It  has  been  said,  that  where  no  addition  is  stated  in  the 
indictment  as  to  one  of  the  defendants,  it  will  be  quashed  as  to 
all  (/),  but  this  seems  incorrect,  because  the  law  regards  the  in- 
dictment in  that  case,  as  several  against  each  of  the  defend- 
ants (m}. 
Name  and  The  Statute  of  additions  extends  to  the  defendant  alone,  and 
tSdper-  ^^^®  ^^^  ^^  ^  affect  the  description  either  of  the  prosecutor,  or 
*»»•  any  other  individuals  whom  it  may  be  necessary  to  name  (n) ; 
and,  therefore,  no  addition  is  in  any  case  necessary,  unless  more 
'  than  two  persons  are  referred  to  whose  names  are  similar  {p\ 
Indeed  with  respect  to  this  matter,  certsunty  to  a  common  in- 
tent is  all  that  the  law  requires,  and  if  the  description  be  suffi- 
ciendy  explicit  to  inform  the  prisoner  who  are  his  accusers,  the 
indictment  may  be  supported  {p\  But  it  is,  in  general,  neces- 
sary to  set  forth  the  names  of  third  persons  with  sufficient  cer- 
tsunty;  and,  therefore,  it  seems  to  be  generally  agreed  at  this 
day,  that  an  indictment  for  suffering  divers  bakers  to  bake,  &c. 
against  the  assize,  w&en  that  offence  was  indictable,  or  for  dis- 
truning  divers  persons  without  just  cause,  or  for  taking  divers 
sums  of  money  of  divers  persons  for  toll,  cannot  be  sup- 
ported (y). 
£*212]  *There  are  indeed  some  cases  in  which  the  name  of  third 
persons  cannot  be  ascertained,  in  which  it  is  sufficient  to  state  ^^  a 
certain  person  or  persons  to  the  jurors  aforesaid  imknown  (r)," 
Thus  an  indictment  for  harbouring  diieves  unknown  is  suffi- 
cient, from  the  necessity  of  the  case,  and  the  fair  presuniption 
which  exists  that  their  names  cannot  be  ascertained  [s).  So, 
upon  the  same  ground,  if  the  dead  body  of  a  person  murdered 
be  found,  and  it  is  impossible  to  discover  who  he  was,  an  in- 
dictment for  having  killed  some  one  unknown  would  be  va- 


ik)  Id.  ibid.   Salk.  7.  i,p)  1  Leach,  248.    2  Leach,  861. 

h)  Hawk.  b.  2.  c.  25.  s.  70.  IBuIst.      Hawk.  b.  2.  c.  25.  s.  72. 
.»•         183.  but  sec  2  Hale^  177.  (y)  Hawk.  b.  2.  c.  25.  «.  71.   Bnc. 


•  I 


(m)  2  Hale,  177.    Bac.  Ab.  Misno-  Ab.  Indictment,  li.  2.     Bro.  Indict, 

raer,  G.  Indictment,  G.  2.  per  Lord  21.    2  Rol.  Ab.  80. 
Kenjon.   4  T.  R.  536,  7.  (r)  Hawk.  b.  2.  c.  25.  s.  71.  2  East, 

(«)  2  Leach,  861.    2  Hale,  182.  P.  C.  651,  781.  Cro.  C.  C.  36.  Plowd. 

Bum  J.  Indictment.    Bac.  Ab.  Indict-  85.  b.   Dyer,  97,  286.   2  Hale,  181. 
ment,  G.  2.  («)  Id.  ibid.    Stra.  497,  186. 

(o)  Id.  il^d. 
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lid  (/)•  And  if  stolen  goods  be  found  upon  a  highwayman,  and 
it  is  not  known  to  whom  they  belong,  he  may  be  indicted  for 
stealing  the  goods  and  chattels  of  some  one  or  certain  persons 
unknown  (u)*  And  in  treason  or  in  trespass  it  is  enough  to  say, 
that  he  hath  procured  some  one  unknown  because  all  are  princi- 
pals (rv).  And  the  receiver  of  stolen  goods  miay  be  indicted 
without  naming  the  principal  felon  (x).  Thus  also  in  the  in- 
dictment of  the  regicides  for  having  procured  the  death  of 
Charles  the  First,  the  fact  was  agreed  tQ  be  well  laid  as  done 
by  some  one  unknown  whose  face  was  concealed  by  a  vizor  (y). 
And  thus  if  a  map  steal  the  goods  of  an  abbey  during  a  vacan- 
cy, he  may  be  prosecuted  for  stealing  the  goods  of  the  churchy 
though  the  church  can  have  no  property  {z)* 

But  these  cases  are  exceptions  to  the  general  rule,  and  are 
supported  by  the  particular  circumstances  which  render  a  strict 
observance  of  the  common  maxim  incompatible  *with  the  piir-  [^IS] 
poses  of  justice.  For  wherever  the  name  of  the  party  injured 
is  known.,  it  is  absolutely  necessary  to  insert  it  (a).  Thus  in  an 
indictment  for  larceny,  though  the  goods  may  be  laid  to  be  the 
property  of  persons  uninown^  if  that  is  actually  the  case,  yet  if 
the  owner  be  really  known,  the  allegation  will  be  improper,  and 
the  prisoner  must  be  discharged  from  that  indictment,  and  tried 
upon  a  new  one  rectifying  the  mistake  (b).  And  an  indictment 
will  be  bad  against  an  accessary,  stating  the  principal  to  be  un- 
known contrary  to  truth,  and  the  judge  will  direct  an  acquit- 
tal (c).  And,  therefore,  it  has  been  holden,  that  an  indictment 
for  stealing  a  certain  piece  of  cloth  of  A*  B*  without  saying  of 
the  goods  and  chattels  of  A.  B.  is  bad,  because  it  does  not  suiE-  . 
ciently  appear  to  whom  the  articles,  in  question,  belonged  (d). 
And  it  was  anciently  decided,  that  where  a  man  is  indicted  for 
murdering  another,  the  name  of  the  party  killed  ought  to  be 


•*-r 


(a)  3  Campb.  264,  5.  Hawk.  b.  2, 
€.25.8,71.  Bum  J.  Indictment.  Crg. 
C.  C.36.  9um.  95.  Plowd.  85.  Keil. 
25.  Dyer,  99.  Dalt.  J.  C.  131.  9  H. 
6.45. 

(*)2EMt,P.C.651,781.  3  Campb. 
365.  note.  1  Hale,  512.  Hawk.  b.  2. 
c.  25.  s.  71.   2  Leach,  578. 

(c)  3  Cmp.  264^  5.  2  Bast,  P.  C. 
781. 

(d)  Cro.  Eliz.  490.  Hawk.  b.  2.  c. 
25.  a.  71.   Bac.  Ab.  indictments  G>^. 


(0  2  Hale,  181.  Dyer,  99.  a.  285. 
PWwd.  85,  129.  Hawk.  b.  2.  c.  23. 
••78.  Hawk.  b.  2.  c.  25.  s.  71.  Bac. 
Ab.  Indictment,  G.  2.  Bum  J.  Indict- 
ment.  Cro.  C.  C.  36. 

{u)  Id.  ibid.  KeUw.  25.  2  E«st, 
P.  C.  651,  781. 

(«)  Com.  Dig.  In^ctment,  6. 1. 

(x)  2  Bait,  P.  C.  781.     3  Campb. 

(y)'Kel.  10.    Hawk.  b.  2.  c  25.  ». 
71.  Com.  Dig.  Indictment,  G.  1. 
(*)  mwk.b.2.-c.  25.  8.7^ 
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by  the  inquest ;  but  this  could  only  mean  where  die 
name  was  capable  of  discovery  (e );  And,  upon  the  same  prin- 
ciple, in  indictments  for  burglary  and  stealing  in  a  dwelling 
house  to  the  value  of  forty  shillings,  stealing  from  lodgings  and 
for  arson,  the  name  of  the  owner  of  the  house  must  b€  truly  in» 
serted  (y*);  but  if  he  be  known  by  one  name  as  well  as  by  ano- 
ther, die  indictment  may  describe  him  of  either  {g).  So,  in  an 
indictment  on  the  Black  Act,  for  maliciously  shooting  at  the 
prosecutor,  if  the  dFence  be  laid  in  the  house  of  a  third  person, 
[^214]  an  error  in  his  name  ^will  be  a  fatal  variance  (A).  But  it  has 
been  holden,  that  a  church  \h  a  building  within  the  meaning  of 
4  Geo.  II.  c.  32,  and  that  an  indictment  for  stealing  lead  affixed 
to  it  need  not  state  the  person  in  whom  the  property  or  freehold 
was  vested  (i).  Upon  this  subject,  it  was  formerly  the  practice, 
if  sacrilege  was  committed  on  the  goods  in  a  consecrated  place, 
not  being  a  church,  to  lay  them  as  the  property  of  the  chapel, 
&c.  in  the  custody  oi  the  managers ;  if  it  was  done  when  no  ma« 
nagers  were  appointed  to  term  them  the  g^oods  of  the  chapel  in 
time  of  vacancy;  but  if  the  furniture  of  a  church  were  stolen, 
to  lay  the  property  in  the  parishioners  (i).  It  has  also  been 
laid  down,  that  an  indictment  against  a  thief^  that  he  found  a' 
dead  body  smd  stole  from  it  certain  property,  is  good,  without 
calling  them  the  goods  and  chattels  of  any  one  (/).  And  if  a 
grave  be  opened  in  the  night,  and  the  shroud  be  stolen,  the  in- 
dictment cannot  lay  the  goods  as  the  property  of  the  deceased, 
but  must  state  them  to  belong  to  his  executors  (m).  And  if 
goods  be  stolen  from  the  custody  of  one  who  has  them  as  exe- 
cutor, the  offender  may  either  be  indicted  for  stealing  the  goods 
of  the  testator  in  the  custody  of  the  executor,  or  the  goods  of 
the  executor  without  naming  him  in  that  capacity  (n).  A  cor- 
poration must  prosecute  in  their  coi*porate  name,  and  the  names 
of  the  individuals  composing  it  will  not  suffice  (o).     But,  on  the 


(e)  Hawk.  b.  3.  c.  25.  s.  71.  9taiinf. 
181.  b.  2.  c.  18. 

(/)  Leach,  89, 21, 78, 9.  337, 252, 
336,338,545,774.  2  EaM,  P.  C.  513, 
780.    2  Hale,  244, 5. 

(^)  2  Hale,  244^  5.    Hawk.  b.  2.  c. 

(&)  i  Leach,  351.  1  East,  P.  C. 
415.  2  Hale,  244»  5.  but  see  Stark. 
178^  note  f .  and  r. 

31 

S9t ' 


(0  1  Leach, 

)3, 


118.    2  Eaat,  P.  €. 


ik)  2  Hale,  181.  Cro.  Eliz.  145, 
179.    Bac.  Ab.  Indictment,  G.  2. 

(0  2  Hale,  181.  Bac.  Ab.  Indict- 
ment,  G.  2. 

(m)  12  Go.  113.  3  Inst.  110.  2  Hale, 
181.  *  Cro.  C.  C.  36.  Bac.  Ab.  Indict^ 
ment,  G.  2. 

(n)  2  Hale,  181.  Bac.  Ab.  Indict, 
ment,  G.% 

(«)  1  Leach,  253.  2  East,  P.  C. 
1059. 
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odier  hand,  where  property  ia  vested  in  trustees  under  an  act  of 
parliament,  if  they  are  not  incorporated,  they  must  be  described 
by  their  proper  names  as  individuals,  and  their  character  as 
trustees  subjoined  as  a  description  of  the  ^capacity  in  which   [f  315] 
the  legislature  authorized  them  to  act(^)» 

As  to  the  mode  in  which  the  parties  injured,  or  any  third  per- 
sons should  be  mentioned,  we  find  that  if  a  person  is  described 
with  such  Certain^',  that  it  is  impossible  to  mistake  him  for  any 
other,  such  a  description  will  in  general  suffice;  and  a  person 
may  be  described  by  the  name  by  which  he  is  usually  known  (q). 
Thus  it  has  been  adjudged,  that  an  indictment  for  an  assault  on 
John  parish  priest  of  D.  is  sufficiently  certain,  and  if  the  de- 
fendant after  verdict  of  not  guilty  be  indicted  again,  with  the 
addition  of  the  prosecutor's  surname,  he  may  plead  his  former 
acquittal  (r);  and  an  indictment  for  larceny,  laying  the  goods 
stolen  |o  be  the  proper^  of  Victory  Baroness  Tuckheim,  by  which 
appellation  she  had  always  acted  and  was  known,  was  held  good, 
though  her  real  name  was  Selima  Victoire  (s).  So  an  indictment 
br  forgery  of  a  draft  addressed  to  Messrs.  Drummond  and 
Company,  Charing  Cross,  by  the  name  of  Mr.  Drununond, 
Charing  Cross,  irithout  stating  the  names  of  Mr.  Drummond's 
partners,  was  held  sufficient  (0*    But  a  mere  statement  of  the 
Christian  name,  without  any  addition  to  ascertun  die  precise  isr 
dividual,  is  bad,  because  uncertain  (u).    The  son  of  a  Duke  or 
£arl,  who  durbg  the  life  of  his  father  is  called  Marquis  or 
Lord,  must  not  be  described  as  really  possessing  those  titles, 
but  must  be  called  by  the  family  name,  and  the  words  ^^  com- 
monly called  Marquis,  &c."  may  be  added  by  way  of  addi- 
tion {w)»    So  it  was  holden  before  the  union,  that  a  peer  of  Ire- 
land should  be  thus  described.    *^  James  ^Hamilton,  esquire,   [*216] 
£ari  of  Clanbrassil,  in  the  Kingdom  of  Ireland,"  because  no 
dignity  in  another  country  can  g^ve  a  higher  tide  here  than 
that  of  esquire  (x);  and  that  in  such  an  indictment  the  words  ' 
^commonly  called,"  8cc.  were  imtechnical,  but  inay  be  rejected 
as  surplusage  {y).     An  indictment  for  robbery  committed  on  a 


(f)  1  I>ach,  514.  (0  1  Leach,  248.  2  East,  P.  C.  990. 

Cw  Hawk.  b.  2.  c.  25.  a.  72.    2  («)  Hawk.  b.  2.  c.  25.  a.  71.    Bac. 

l^»kdi,  861.    1  Lcaidi,  248.  Ab.  Indictment,  G.  2.;  but  see  Star- 

(r)  Dyer.  285.  a.  KeUw.  25.  Hawk,  kie,  171,"  2.  581.  Tr.  805.  Moor.  466. 

b.  2.  c.  25.  a.  72.  Bac.  Ab.  Indictment,  (w)  2  Balk.  451.    2  Leach,  547. 

^.  2.  Ix)  2  Leach,  547. 

(0  2  Leach,  861.  (y)  Id.  ibid. 

Vol.  I.  Z 
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wotean  in  hef  maiden  nam^  is  good,  though  she  marry  before 
Ae  finding  of  the  indictment  by  the  grand  jury(z).  And  an 
indictment  for  feloniously  uttering  coimterfeit  bank  notes  may 
be  sustained)  though  there  is  no  mention  made  of  the  person  to 
whom  the  notes  were  disposed  of  (a).  But  where  there  is  a  re- 
pugnancy or  absurdity  in  the  description  of  the  party  injured^ 
the  error  will  be  fatal,  as  where  one  is  indicted  for  stealing  the 
goods  and  chattels  of  the  said  !•  S.  where  I.  S.  had  not  been 
previously  mentioned  (b)^  although  those  words  have  in  some 
cases  been  rejected  as  surplusage  (c)*  And  it  should  be  ob- 
served, that  a  material  error  in  the  name  of  the  persons  ag- 
grieved, or  in  whom  property  stolen  ought  to  be  laid,  is  much 
more  important  than  a  mistake  in  the  name  or  addition  of  the 
defendant,  for  the  latter  can  only  be  objected  to  by  a  plea  in 
abatement,  which  can  only  delay  the  trial,  while  the  former  will 
be  sufljcient  ground  for  arresting  the  judgment,  when  the  ob- 
jection appears  oh  the  face  of  the  indictment;  or,  if  it  be  ah 
error  in  fact,  will  be  a  ground  of  acquittal  on  the  trial  at  least, 
as  £eu:  as  respects  that  part  of  the  charge  (</),  though  the  mistake 
only  affects  the  higher  oiFence,  the  indictment  may  stiU  be  valid 
as  to  the  inferior  crime,  as  if  a  party  be  indkted  for  burgla- 
riously breaking  and  entering  the  dwelling  house  of  Jno.  Snox- 
all,  and  stealing  therein  goods,  the  property  of  Ann  Lock;  if 

[♦217]  the  name  of  *thp  owner  of  the  house  be  mistaken,  the  defendant 
cannot  be  found  guilty  of  the  capital  part  of  the  indictment,  viz. 
the  burglary,  yet  he  may  be  convicted  of  the  simple  larceny  (e); 
so  in  an  indictment  for  stealing  to  the  amount  of  forty  shillings 
in  the  dwelling  house  of  A.  B.  under  the  12  Ann  c.  7.  the  de- 
fendant may  be  acquitted  of  the  capital  part  of  the  charge,  when 
not  strictly  proved,  and  found  guilty  of  the  simple  larceny  (/). 

statement      We  come  now  to  consider  the  time  when  it  is  necessary  to 
State  Aat  the  offence  was  committed  [1].     It  is,  in  general,  rcr 

{z\  1  Leach,  536.  1  Leach,  252,  286,  351,  390.    1  East, 

fa)  2  Taunt.  334.  P.  C.  415. 

\b)  Hawk.  b.  2.  c.  25.  s.  72.  (e)  Leach,  252, 339,  n.  (a). 

fc)  1  Leach,  109.  (/)  Leach,  339,  n.  (a). 

{d)  1  East, P. C. 514.  2Leach,rr4. 

t  Aatoa]kginfftimeingeDerUinpleftdinff,ittlCUtt7onPleMUng,  iBdex^ 


[1}  VsBMOirr.— Evety  sufficient  indictment,  must  set  forth  the  day,  month, 
and  >^ar,  and  in  cases  of  burg^aiy  the  hour,  when  the  offence  was  committed; 
and  though  another  da;  may  be  ^own  in  evidence  on  tri4  yet  it  must  be  a 
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quiaite  to  state,  that  the  defendant  committed  the  offence  fof 
which  he  is  indicted^  on  a  specific  ye  v  and  day  ( j^)«  And  if  the 
day  of  the  month  alone,  without  the  year,  be  inserted,  it  will  be 
bad,  and  cannot  be  supplied  by  intendment  (A).  There  is,  how- 
ever, an  exceptimi  to  this  rule,  where  a  mere  negative  or  orais* 
mm  is  averred,  in  which  case  no  time  need,  in  general,  be 
stalled  ({)•  And,  in  impeachment  before  the  high  court  of  par^ 
liament,  no  time  is  requisite  (i).  It  is  usual  to  specify  the  year 
of  the  king's  reign,  but  it  is  sufficient  if  the  time  be  ascertained 
by  any  other  means;  and,  therefore,  in  the  case  of  the  regi- 
cides, no  year  of  any  reign  was  laid  for  the  king's  murder, 
but  the  compassing  of  his  death  was  laid  in  January,  in  die 
twenty-fourth  year  of  Charles  the  First,  and  the  murder  was 
laid  on  the  tfairUeth  day  of  the  same  month  of  January  (/)•  So 
where  die  time  of  the  caption  of  the  indictment  was  stated,  and 
the  #offence  laid  to  have  been  committed  on  the  day  after  Pen-  [*218] 
tecost,  die  time  was  held  to  be  sufficiently  expressed  (m).  And 
upon  dxe  same  groimd,  it  seems  to  follow  that  an  indictment 
laying  die  time  on  the  utas  of  Easter,  which  will  be  taken  for 
the  eighth  day  after  the  feast,  or  on  the  10th  day  of  March  last, 
if  it  can  be  ascertained  by  the  style  of  die  sessions  before  which 
the  indictment  was  taJcen,  is  valid  (n).  But  though  it  is  suffi- 
cient in  a  conviction  to  lay  the  offence  between  two  days  specified. 
It  is  othenme  in  indictments  and  informadons  {o) ;  and,  there- 
fore, an  indictment  for  battery  setting  forth  that  the  defendant 
beat  so  many' of  the  king's  subjects  between  two  specified  days 
would  be  insufficient  (^),    But  if  an  indictment  charge  a  man 


(j^)  2  Hale,  177.  Hawk.  b.  2.  c. 
35.  s.  77.  Hawk.  b.  2.  c.  23.  a.  88. 
Dyer,  154,  b.  Com.  Dig.  Indictovent, 
G.  2.  Bac.  Ab.  Indictment,  G.  4.  4 
Bla.  Com.  306.  Bum  J.  Indictment. 
WiUiams  J.  IndictmeuL  IV.  Cto,  C. 
€.35. 

(A)  Id.  ibid. 

(O  5  T.  R  616.  Hawk.  b.  2.  c.  25. 
••  79.  Com.  "Big.  Ind,  G.  2.  Lan^. 
b.  4.  c.  5.  f.  492. 

(k)  16  St  Tr.  17, 19.  Lords  Jour- 
nak,116. 

(0  Kel.  10, 11.  Hawk.  b.  2.  c.  25. 
B.  80.   Bora  J.  Indictment.  -Williams 


J.  Indictment,  IV. 

(m)  Com.  Dig".  Indictment,  Cr.  2. 
Hawk<  b.  2.  c.  25.  a.  78.  Bac.  Ab.  In- 
dictment, 94. 

(n)  Hawk.  b.  2.  c.  25.  a.  78.  9ac. 
Ab.  Indictment,  G.  4.  Bum  J.  Indict- 
ment.  Williams  J.  Indictmcntj  rv. 

(o)  1  Ld.  Baym.  581.  10  Mod.  249. 
Hawk.  b.  2.  c.  25.  s.  82.  Cro.  C  C. 
36.  Bum  J.  Indictment.  Williams  J. 
Indictment,  IV. 

(  fi)  4  Mod.  101.  Hawk.  b.  2.  c.  25. 
8.  82.  Bum  J.  Indictment.  Williams 
J.  Indictment,  IV. 


4ay  witiun  the  term  nrescnbed  bv  |he  statute  of  limitaUons,,  and  the  day  set 
forth  m  thtijmriiftmfntj  must  also  De  some  day  witbia  tlie  statute  timet  ^  die 
Vidictment  wOl  b^  insufficient.    1  T^kn  Hep,  295. 
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with  keeping  a  common  gaming  houfte  on  dUvers  days,  and  only 
one  day  be  particularly  specified,  it  will  be  good,  though  but. 
one  penalty  can  be  inflicted  (7).  The  tiihe  should  be  stated 
with  such  certainty,  that  no  doubt  can  be  entertained  as  to  the 
period  really  intended;  and  therefore  it  is  bad  to  state  the  crime 
to  have  been  committed  on  the  feast  of  St*  Peter,  because  there 
are  twd  feasts  of  that  name,  and  both  have  additions  to  distin- 
guish them  (f ) ;  so  it  is  insufficient  to  allege,  &at  the  defendant  on 
the  first  day  of  May,  and  also  on  the  second  day  of  May,  made 
an  assault  on  the  prosecutor,  and  then  and  there  fdoniously 
took,  &c«  because  two  days  having  been  mentioned  before,  it  is 
not  evident  to  which  of  them  the  felonious  taking  relates  {s)  [I]* 
[*219]  .  *It  does  not  appear  to  have  been  at  any  time  necessary  to 
state  the  hour  in  the  indictment,  for  the  statute  of  Gloucester, 
which  some  think  rendered  it  necessary  in  an  appeal,  does  not 
extend  to  proceedings  in  which  the  crown  is  the  actual  prose- 
<hitor(^).  But  where  the  offence  derives  its  complexion  from  the 
time  when  it  was  committed,  it  is  proper  to  aver  it.  Thus  in  an 
indictment  for  burglary,  though  the  word  burg-hriousfy  seems 
to  carry  with  it  a  sufficient  expression  tiiat  it  was  done  in  the 
night,  it  has  been  holden  necessary  to  state  some  hour,  though 
jt  is  not  material  to  prove  that  the  offence  was  committed  at  tiiat 
precise  hour  (u).  So  in  an  indictment  for  breaking  into  a  house 
in  the  day-time,  in  order  to  oust  the  offender  of  his  clergy, 
under  the  statute  39  £liz«  c«  15.,  it  is  necessary  to  state  that 
the  offence  was  committed  *'^m  the  day  time^'*  for  oth^rwiae^ 
though  the  indictment  will  be  valid,  the  benefit  of  clergy  wiH 
not  be  taken  away  (v).  But  as  it  is,  in  general,  unnecessary  to 
name  any  hour  if  it  be  stated  imperfectiy,  no  objection  can  be 
made  on  the  part  of  the  defendant  (w). 


iq)  10  Mod.  338.  Hawk.  b.  2,  c. 
25.  8.  82.    Williams  J,  Indictment,  IV. 

(r)  ^  Hale,  178.  Bac.  Ab.  Indict- 
ment, G.  4.    Hawk.  b.  2.  c.  23.  s.  88. 

W  2  Hale,  178.  Bac.  Ab.  Indict- 
ifient,  G.  4. 

(0  2  Inst.  318.  Hawk.  b.  2.  c.  25. 
Ji.  76.  Bac.  Ab.  Indictment  G.  4.  in 
notes.  Com.  Di^.  Indictment,  G.  2. 


Bum  J.  Indictment. 

(«)  2  Hale,  179.  Wwldington's 
case  reported  in  Bum  J.  Burglary. 
2  East,  P.  C.  513.  Hawk.  b.  2.  c.  25. 
s.  76.  \m  notes.  Bao.  Ab.  Indictment^ 
G.  4.  in  notes. 

(v)  2  Hale,  179.  Bac.  Ab.  Indict- 
ment,  G.  4.    Cro.  C.  C.  ZS, 

(«)  lBulst.203. 


.  &^  H^^'*  States.— If  an  indictment  charge  the  periury  to  be  committed 
at  the  Circuit  Cotot,  held  on  the  19th  day  oTMay,  and  the  record  show  the 
court  to  have  been  held  on  the  30th  day  of  May,  the  variance  14  i«al.  1  Got. 
ason.  Hep,  387. 
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Time  as  well  as  place  oug^,  in  general,  not  merely  to  b^ 
menliiMied  at  the  bediming  of  the  indictment,  but  <o  be  repeated 
to  ev&ry  issuable  and  triable  fact ;  for,  wherever  a  venue  is  ne- 
cessary, dme  should  be  united  with  it  (at).    But  after  the  time 
has  been  once  named  with  certainty,  it  is  afterwards  sufficient 
to  refer  to  it  by  the  words  then  and  there^  i^ich  have  the  same 
effect  as  if  the  day  and  year  were  actually  repeated  (y).     But 
the  *mere  conjuncdon  and  without  adding  then  and  there^  will,   [#220} 
in  many  cases,  be.  insufficient.    Thus,  in  an  indictment  for  rob- 
bery, these  words  must  be  connected  with  the  stroke  or  the 
robbery,  and  not  merely  with  the  assaidt  (z) ;  and,  in  a  case  of 
murder,  it  is  not  sufficient  to  allege,  that  the  defendant  on  a  cer- 
tain day  made  an  assault  and  struck  the  party  lulled,  but  the 
words  then  and  there  must  be  introduced  before  the  averment 
of  the  stroke  (a),  and  the  word  ^immediately"  is  too  uncertsdn 
an  allegation  when  time  constitutes  part  of  die  offence;  and, 
therefore,  where,  onui  indictment  for  a  highway  robbery,  the 
special  verdict  found  the  f<»rcible  assault,  and  then  in  a  distinct 
sentence  that  the  prisoners  ^  then  and  there  immediately*^  took 
up  the  prosecutor's  money,  this  was  held  to  be  insufficient  to 
fix  the  prisoners  with  the  offence  of  robbery,  because  the  word 
^immediately"  has  great  latiti^de  and  is  not  of  any  determinate 
signification,  and  is  frequency  used  to  import  ^^  as  soon  as  it 
conveniently  could  be  done  (^)."     So  it  is  ssdd,  that  the  word 
being  (exietens)  will,  unless  necessarily  connected  with  some 
other  matter,  relate  to  the  time  of  the  indictment  rather  dian  of 
the  offence;  and,  therefore,  an  indictment  for  a  forcible  entry 
on  land,  heing  the  prosecutor's  ft^ehold,  without  saying  ^then 
being"  was  held  insufficient  (c).     But  if  the  indictment  allege ' 
that  the  defendant  feloniously  and  of  malice  aforethought,  made 
an  assault,  and  with  a  certain  sword,  &c.  then  and  there  struck, 
the  previous  omission  will  not  be  material|  for  the  words  feh- 
nioualy  and  of  malice  aforethought^  previously  connected  with 


(x)  5T.R.6aO.  Dyer,  €8, 9.  Com. 
Dig.  Indictment,  G.  2.  Burn  J.  Indict- 
ment. WillianiB  J.  Indictment^  IV. 
14  East,  300,  1.;  see.  therefore  ante 
198.  a«  to  repetition  of  place. 

(y)  3  Hale,  178.  2  Stra.  901.  Keil. 
100.  Hawk.  h,%,  c.  35.  •.  78.  c.  23.  s. 
88.  Bac.  Ab.  Indictment,  6. 4.  Wfl- 
liijQs  J.  fodiotmen^  IV.  Comyns,  480. 


(z)  Id.  ibid.  2  Hale,  178.  Hawk, 
b.  2.  c.  23.  8.  88.    Cro.  Eliz.  739. 

(a)  2  Hale,  173.  Dyer,  69.  Hawk, 
b.  2.  c.  23.  a.  88;    Cro.  C.  C.  35. 

(A)  R.T.H.114,5.  Cjjmynaf,  484 
1  Leach,  529.    Dougl.  212. 

(c)  Bac.  Ab.  Indietment,  G.  1.  Cnr. 
Jac.  639.  2  Ld.  Raym.  1467, 8.  2  Rol 
Bep.  225.  Com.  Dig.  IndiCtmenl^  G.  2^ 
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I  the  afisgult,  are^by  die  words  then  and  there  sufficiently  applied 

[^21]  to  the  ^i^urder  (cf)*    So  where  in  an  iadictment  for  poiscming, 

It  w«6s  alleged  that  the  pri^ner  did  wilfuUy^  feloniously,  and  of 

malice  aforethought,  mix  poison  with  other  ingredients,  with 

intent  that  the  same  should  be  afterwards  eaten  by  the  dece^ed, 

w  and  wilh  the  intent  aforesaid  did  then  and  there  ddiyer  the 

same  to  the  deceased,  it  was  holden  sufficient  by  all  the  judges, 
without  adding  the  vforia  fehniotisly  and  of  malice  qforethoughtj 
to  the  allegalion  <^  the  delivery  of  the  poison  {e).  And,  in  some 
.  cases,  the  words  then  and  there  are  more  certain  than  even  a 
repetition  of  the  day  and  year,  for  the  latter  will  not  be  sufficient 
where,  in  order  to  comidete  the  oOFence,  connected  apcts  must  be 
shown  to  be  done  at  the  eame  timey  but  the  terms  then  and  there 
must  be  adopted*    llius,  in  an  indictment  upon  the  6  Geo*  I. 

I ,  c.  28«  for  feloniously  assaulting  a  person  with  intent  to  spoil  his 

clothes,  where  the  assault  and  spoiling  must  be  shown  to  be 

1^  continuous,  the  repetition  of  the  day  and  place  is  insu^cient, 

because  it  does  not  appear  that  the  acts  were  not  on  diiFerent 
hours  of  the  day ;  but  the  worda  then  and  there  fix  them  to  have 
been  effected  together  (/). 

It  seems,  however,  that  the  nicety  which  requires  these  words 
to 'be  cautiously  inserted  to  every  material  allegation,  is  not  bo 
strictly  observed  in  indictments  for  inferior  offences,  as  in  cases 
where  the  Ufe  of  the  prisoner  is  in  danger  (^).  Thus  where  a 
mere  trespass  is  charged,  it  is  sufficient  to  state  that  the  defend* 
ant  at  a  certain  place  and  time,  made  an  assault  oh  the  prose- 
cutor and  beat  him,  without  inserting  then  and  there^  because 
the  time  and  place  named  in  the  beginning  refer  to  all  the  sub- 
sequent averments  (A).  So  also,  in  an  indictment  for  a  forcible 
[*222]  entry,  it  is  enough  to  state  that  "^the  defendant  entered  and  dis* 
posed  without  any  second  averment  of  time  or  venue  (i).  But, 
in  such  case,  the  plsice  imlawfuUy  entered  must  be  stated  to 
have  been  then  and  thew  the  property  of  the  party  complaining, 
and  the  omission  will  be  fatal  (>(). 

In  case  of  homicide,  the  day  of  the  stroke  as  well  as  of  the 
death  should  be  expressed,  the  former  because  the  escheat  and 


id)  4Co.41.b.  I)yer,69.«.  Godb.  Bum  J.  Indictment  Cro.Jac.41,345. 

65,  6.    1  East,  p.  C.  346.  Dyer,  69. 
[«}  1  Ea^  P.  C.  346.  (A)  id,  ibid. 

"  1  Leach^  529.    Ck)myiiB,  480.  (i)  Cro.  Jac  41. 

XWfi,  irS.    Cr9.  C.  C.  34^.         {k)  C<9.^ac,2l4. 
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forfeitiirt  of  lands  relate  to  it,  ihe  latter  because  it  should  appear 
that  the  death  was  within  a  year  and  day  after  the  stroke  (/)• 
And,  even  then,  the  indictment  will  be  vitiated  by  a  repugnancy 
in  the  ccmdusion,  as  if  the  assault  and  stroke  be  alleged  on  thd 
tenth  of  December,  and  the  death  subsequent  on  the  twentieth^ 
of  December  following,  and  then  it.be  alleged  that  so  the  pri« 
soner  feloniously  murdered  the  deceased  on  the  tenth  of  De- 
cember aforesaid,  because  the  felony  is  not  complete  till  the 
death  occurs  (m)»    But,  on  the  other  hand;  if  in  the  conchisioa 
it  had  been  stated,  that  the  defendant  so  murdered  the  deceased 
tfn  the  twentieth  day  of  December  aforesaid,  it  would  haT6 
been  sufficient  (n).     It  is,  however,  said  to  be  the  better  way  to        * 
conclude  generally  that  the  defendant  in  such  manner  felcmi- 
ously  committed  the  ttiurder  {p\    Nor  is  it,  in  ho^cide  alon6^ 
that  distinct  periods  must  be  laid  for  the  commisnon  of.  par- 
ticular acts,  for  it  has  been  holden,  that  a  sheriff's  return  of  fl 
rescous  as  well  as  indictment  for  that  offence  are  bad,  without 
ihowing  the  day  and  year  both  of  the  arrest  and  die  rescue,  smd 
that  the  time  of  the  latter  is  not  sufficioitly  shown  by  showing 
that  of  the  former  (^)«    And  where  an  indictment  for  rescouit 
*set  forth  that  a  third  person  at  a  certain  time  and  pl^ce  com-   [#223] 
mitted  a  felony,  for  which  the  officer  took  and  arrested  him,  and 
m  his  safe  custody  then  and  there  had  and  kept  hhn^  it  is  doubt- 
ful whether  it  be  not  insufficient^  because  no  time  of  the  arrest 
is  alleged  in  the  same  sentence,  and  it.is  not  clear  whether  the 
Ume  of  die  custody  can,  by  force  of  the  conjunction,  be  applied 
to  the  arrest ;  but  die  contrary  seems  to  be  the  better  opinion  (jf)i 
When  the  dme  is  material,  as  of  the  death,  in  case  of  homi- 
cide, or  where  die  time  for  the  prosecution  is  limited,  as  und^ 
r  W.  III.  c.  3*,  which  provides  that  no  prosecution  shall  be  had 
for  certain  treasons  therein  mentioned,  uidess  the  bill  of  indict- 
ment be  found  within  diree  years  after  the  crime  is  committed: 
the  time,  as  averred  in  the  indictment,  should  appear  to  h6 
widiin  the  limit,  but  it  is  not,necessary  to  aver  that  it  occurred 


(0  2IIaIe»  179.  Shut. 318.  Rtwk.  (n)  4  Co.  42.    Hawk.  b.  2.  c.  23. 

b.  2.  c  23.  g.  90.    R&wk.  b.  2.  c.  25.  t.  88. 

i^77.    l^M.  Ab.  Indietment,  &  4.  (•)  Id.  ibid. 

Born  J.  IndictmenL  (p)  Hawk.  b.  2.  c.  25.  s.  77.  Dye^ 

(*>  4  Cio.  42.    Hkwk.  b.  2.  e.  t3.  164.  b.  &cc.   2  Bolst.  208.  cont 

>;  88.    Bac.  Ab.  Ihdictmeiit,  G.  4  (o)   IKer,  164,  and  S^e  3  tttti 

^^<»)- Biff .  IndkUnent,  0. 2.  Wms.484,49r. 
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within  that  period  (r)*  And  it  Ims  been  holden^  that  ike  word 
until  in  an  indictment  may  be  construed  either  exclusive  or  in- 
clusive of  the  day  to  which  it  is  applied,  according  to  the  con- 
text^ or  subject  matter*  Where,  therefore,  in  an  information 
upon  the  statute  33  Geo.  Ill*  c.  52,  s*  62*  prohibiting  officers  of 
the  £a8t  India  Company  residing^  in  India  from  receiving  pre- 
sents of  the  natives,  it  was  charged  that  the  defendants  from  a 
certain  day  until  the  29th  day  of  November,  1795,  held  certain 
offices  under  the  company,  and  during'  all  that  time  resided  in 
the  East  Indies^  and  during  that  time,  to  wit  on  the  said  29th 
day  of  November,  1795,  received  certwi  presents,  it  was  holden 
that  the  context  showed  that  the  word  until  was  to  he  taken  in- 
clusive of  the  29th  of  November,  1795  (s).  But  if  it  had  been 
[^2^]  incapable  of  receiving  an  inclusive  construction,  the  words  ^un- 
der the  first  videlicet,"  wn^V  the  29th  November^  1795,"  could 
not  have  been  rejected  as  surplusage;  for  that  can  never  be  done 
where  the  allegation  is  sensible,  and  consistent  in  the  place 
where  it  occurs,  and  not  repugnant  to  antecedent  matter,  though 
laid  under  a  scilicet  and  inconsistent  with  a  subsequent  allega- 
tion (t).  So  the  word  to^  when  applied  to  time,  may  have  either 
an  inclusive  or  exclusive  signification.  And  it  will  depend  upon 
the  sense  in  which  it  is  legally  construed  how  far  the  proceed- 
ings are  valid  {u). 

Though  the  allegation  of  a  specific  time  is  thus  important,  it 
IS,  in  no  case,  necessary  to  prove  the  precise  day  or  even  year 
laid  in  the  indictment,  except  where  the  time  enters  into  the  na- 
ture of  the  oiFence  (w).  And,  therefol-e,  an  overt  act  or  acts  of 
lygh  treason  may  be  proved  to  be  committed  on  a  diiferent  day 
from  that  mentioned  in  the  indictment  (x);  so,  in  an  indictment 
fpr  burglary,  though  it  is  necessary  to  state  at  or  about  what 
hour  of  the  night  it  happened,  it  is  not  necessary  that  the  evi- 
dence should  strictly  correspond  with  the  allegation  [y).  And 
if  an  unnecessary  allegation  as  to  time  be  introduced  and  not 


(r)  5  East,  259.     1  Saund.  309.  n.  c.  23.  s.  88.  c.  35,  s.  3.  c.  25.  s.  81.  c. 

5.    Fitzg.  136.    Bac.  Ab.  Usuiy,  K.  46.  s.  179,  180.    Com.  Dig.  Indict- 

Gilb.  L.  &  £.  242.    2  East,  333,  362.  ment,  G.  2.    Bac.  Ab.  lodictment,  G. 

•)  5  East,  244.  4.    Bum  J.  Indictment    Williams  J. 

<)  Id.  ibid.  Indictment,  IV.    5  T.  R  620.  Cro.  C. 

(u)  5  East,  255,  6.    2  Mod.  280.  C.  36.    1  East,  P.  C.  125.    2  Id.  513, 

Owen,  50.    Burr.  719.  1021, 1035. 

M  2  Inst  318.   3  Inst.  230.   9  St  (x)  Fost  8,9,    1  East,  P.  C.  125. 

Tr.  587.    Fost,  8,  9.    1  Hale,  361.  Kel.  16. 
2  Hale,  179,  244,  291.    Hawk.  b.  2.  (y)  2  East,  P.  C.513.      , 
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proved,  it  may  be  rejected,  and  the  defendant  convicted,  aa  in 
an  indictment  for  setting  fire  to  a  bam,  if  it  be  stated  that  the  de- 
fendant committed  the  oiFence  in  the  night  time,  that  allegation 
is  immaterial,  and.  the  indictment  though  intentionally  framed 
on  statute  22  &  23  Car.  II.  c.  7.  was  held  valid  on  the  9  Geo.  I. 
c.  22  (z).     But  it  is  better,  tliough  not  necessary,  to  state  the 
time  as  nearly  as  possible,  at  *least  in  an  indictment  for  treason,  [^225} 
because  the  forfeiture  of  lands  relates  to  the  time  when  the  offence 
^vas  committed,  so  as  to  avoid  subsequent  alienations,  and  the  day 
laid  in  the  indictment,  will,  after  a  general  verdict,  be  considered 
as  correct  (a).    But  where  an  offence  is  committed  by  the  doing 
of  several  acts  at^  separate  times,  ^ey  may  be  stated  to  have 
been  done  at  the  same  time;  therefore,  where,  on  a  prosecution 
under  the  statute  7  Geo.  III.  c.  50.  s.  1.  against  secreting  letters 
containing  bank  notes,  it  appeared,  that  a  bank  note  had  been 
cut  in  two  parts,  that  the  parts  had  been  sent  at  different  times, 
and  at  different  times,  had  been  secreted  by  the  prisoner,  the  in- 
dictment was  holden  good,  though  it  stated  that  the  defendant, 
on  the  same  day,  secreted  the  letters  containing  the  divided 
bank  note  (^).     And,  in  an  indictment  for  high  treason,  overt 
acts  committed  at  different  times  may  all  be  laid  on  one  day  (c). 
And,  therefore,  upon  a  second  indictment,  the  defendant  may, 
by  proper  averments,  show  that  he  has  been  already  acquitted , 
of  that  offence  upon  the  ^rat,  though  the  two  indictments  allege 
the  offence  to  have  been  committed  on  different  days;  for  it 
would  be  hard  indeed  if  the  prosecutor  might  vary  from  the 
day  laid  for  the  purpose  of  conviction,  and  the  prisoner  co^d" 
not  do  the  same  in  order  to  show  a  previous  acquittal  {d). 

But  if  the  indictment  lay  the  offence  to  have  been  committed 
on  an  impossible  day,  as  on  the  dOth  day  of  February  or  31st 
day  of  June,  or  on  a  future  day,  this  will  be  as  objectionable  a:s 
if  no  day  at  all  had  been  inserted  (e).  So  the  indictment  will  be 
insufficient,  if,  on  the  face  of  it,  the  same  offence  be  alleged  to 
have  been  committed  at  different  periods  (/*),  or  on  such  a  day 


(z)  3  East,  P.  C.  1021,  1035.  (e)   Rast.  Ent.  363.    Moore^  555. 

(a)  1  Hale,  361.    3  Hale,  179.  3      1  T.  R.  316.   Hawk.  b.  2.  c.  23.  a.  88. 


Inat.  330.    Bac.  Ab.  Forfeitures,  D.  Id.  c.  35.  a.  77,    Bum  J.  Indictment. 

'     2  Leach,  575.  5  Eaat,  2 

Posts.  (/)  1 

2  Inst  318,  319.    3  In8t^'530,  35.  a.  77. 


{h\  2  Leach,  %7fi.  5  East,  244. 

W 

%  Hale,  179. 


U)  Post  8.  (/)'l  T.  B.  316.    Hawk.  b.  3.  c. 
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[*226]   as  *render3  it  repugnant  to  itself  (^).     And  no  defect  of  thi» 
nature  is  ^ded  by  verdict  (A).     And  though  the  precise  day  ia^ 
as  we  have  seen,  in  general,  not  necessary  to  be  proved,  yet  if 
a  person  be  charged  with  a  burglary  and  stealing  the  goods,  the 
prosecutor,  on  failing  to  prove  that  these  facts  were  committed 
on  the  day  laid  in  the  indictment,  cannot  be  admitted  to  prove 
that  a  distinct  laixeny  was  comfmitted  on  a  prior  day  (i). 
Use  of  a         In  setting  forth  the  time  wh^n  facts  occurred,  as  well  as  place, 
scilicet      number,  quantity,  &c.  it  is  very  usual,  in  criminal,  as  well  as 
civil  proceedings,  to  introduce  the  statement  under  what  is 
termed  a  videlicet^  or  scilicet^  as  "  that  afterwards  to  ivit  on^ 
^c.  at  &Pc'/'  the  defendant  did,  &c*  or  a  fact  occurred,  which, 
it  is  thought  proper  to  mention*     Lord  Hobart  speaking  of  a 
videlicet  says,  (k)  ^^  that  its  use  is  to  particularize  that  which  was 
before  general,  or  to  explain  that  which  was  before  doubtful  or 
obscure;  that  it  must  not  be  contrary  to  the  premises,  and 
neither  increase  noc  diminish,  but  that  it  may  work  a  restriction 
where  the  former  words  were  not  express  and  special,  but  so 
indifferent  that  they  might  receive  such  a  restriction,  without 
apparent  injur)\"  Respecting  the  use  of  this  mode  of  statement, 
it  has  been  said  that  where  the  time  when  a  fact  happened  is 
inunatcrial  and  it  might  as  well  have  happened  at  bother  day, 
there,  if  alleged  under  a  scilicet,  it  is  absolutely  nugatory,  and 
therefore,  not  traversable;  and  if  it  be  repugnant  to  the  pre- 
mises, it  will  not  vitiate,  but  the  scilicet  itself  will  be  rejected  as 
superfluous  and  void,  but  that  where  the  precipe  time,  &c.  is 
material  and  enters  into  the  substance  of  the  description  of  the 
offence,  there  the  time,  &c.  though  laid  under  a  scilicet,  b  con- 
clusive and  traversable,  and  it  will  be  intended  to  be  the  true 
[♦227]   time,  and  no  other,  *and  if  impossible  or  repugnant  to  the  pre- 
mises, it  will  vitiate(  /).    Either  the  allegation  must  exactly  cor- 
respond with  the  fact,  or  it  may  vary;  if  the  former  it  will  be 
well  laid  with  a  scilicet,  which  may  be  rejected ;  and,  if  the  lat- 
ter, though  the  scilicet  were  omitted  evidence 'of  a  different  day, 
quantity,  or  place  may  be  admitted  (m).     Thus  in  indictments 


{S)  Hawk.  b.  2.  c.  25.  a.  77.    5  ii.  1.     1  Saond.   169.    1  Stra.  233. 

East,  244.  2  Wils.  332.    6  T.  R.  462.    3  Burr. 

(h)  Id.  ibid.  1730.    4  T.  R.  590.   4  Eap.  Rep.  152. 

(0  2  Leach,  708.  5T.R.n.    3T.R.68.    2Bos.&PuI. 

(i^  Hob.  172.     5  East,  252.  aee  118.    2  Campb.  231.    5  East,  241. 

alao  2  WUs.  335.  («)  Starkie,  238, 9.  and  aee  1  Chitty 

(0  1  Bla.  Rep.  495.    2  Saund.  291.  on  Pleswiinff,  308. 
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for  extortion,  or  taking  a  greater  sum  for  brokerage  than  is 
allovred  by  act  of  pariiament,  though  the  sum  be  stated  without 
a  videlicet,  it  is  not  necessary  to  prove  it  with  precision  (72). 
And,  on  the  other -hand,  where  the  true  sum  must  be  set  forth, 
it  -will  not  relieve  the  prosecutor  from  strict  proof  though  he 
allege  a  different  sum  under  a  scilicet  (0).    There  are,  however,  * 

authorities  which  afford  an  inference  that  the  adoption  of  a  sci- 
licet, will,  in  the  description  of  a.  contract,  excuse  the  party 
from  strict  proof  when  if  it  were  omitted  it  would  be  other- 
wise (/)[!]. 

We  come  now  to  consider  the  general  rules  relative  to  the  Descnp* 
description  of  the  offence ;  and  which  we  will  examine,  first,  JJJence 
as  to  the  substantial  circumstances  which  it  is  necessary  to  state 
in  order  to  show  the  nature  of  the  crime ;  and  next,  as  to  the 
formal  allegations  and  terms  of  art  with  which  it  must  be  de« 
scribed ;  and  here  it  becomes  peculiarly  important  to  keep  in 
view  the  general  rules  we  have  already  stated,  relative  to  the 
certainty  required  in  an  indictment  (^). 

It  is  a  general  rule  in  indictments,  that  the  special  manner  of 

the  whole  fact  ought  to  be  set  forth  with  such  certainty,  that  it 

may  judicially  appear  to  the  court,  that  the  indictors  have  gone 

upon  sufficient  premises  *(r) :  on  the  other  hand,  as  observed  [#228] 

by  Mr*  Justice  Buller,  it  is  the  duty  of  a  good  pleader  not  to 

clog  the  record  with  unnecessary  matter,  and  thereby  throw  a 

greater  burthen  of  proof  on  his  client  than  the  law  requires ; 

and  it  is  still  more  his  duty  hot  to  state  things  which  on  the  face 

of  the  indictment  are  repugnant,  inconsistent,  or  absurd  («)• 

As  an  instance  of  the  first  part  of  this  rule  it  has  been  holden, 

that  an  indictment  for  escaping  from  prison  without  showing 

the  original  cause  of  imprisonment,  is  not  maintainable  (t).     So 

an  indictment  for  traitorously  coining  alchemy  like  to  the  current 

coin  of  the  realm,  is  bad,  unless  it  show  the  particular  kind  of 

(n)  4  T.  R.  265.   1  Cliitty  on  Plead-  25.  s.  57.    Cro.  Eliz.  147,  201.    Bac. 

in^,  308.  n.  a.  Ab.  Indictment,  G.  1.    Com.  Dig.  In- 

(0)  6  T.  R.  462.    4  T.  R.  590.     1  dictment,  G.  3. 

Chitty  on  Pleading,  308.  n.  y.  z.  {»)  2  Leach,  660. 

Ip)  3  T.  R.  67.    3  M.  &  S.  173.  (0  2  Stra.  1226.  Hawk.  b.  2.  c.  25. 

J,g)  Ante,  169,  &c.  8.  57.    Bac.  Ab.  Indictment,  G.  1. 

(r)  2  Hale,  183,  4.    Hawk.  b.  2.  c. 


[1]  pixMTLVATni.— The  ofllce  of  an  innuendo  i«  to  elucidate  words,  by 
connecting  them  with  the  subject  to  which  they  refer,  and  deriving  a  mean- 
ing not  inconaatent  with  or  contradictory  to  them,  but  it  cannot  atter  their 
nature.    1  JBirmetf  Rep.  537. 
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money  the  metal  was  intended  to  resemble  (u).  So,  in  the  case 
of  perjury,  it  is  necessary  to  set  out  the  oath  as  an  oath  taken 
in  a  judicial  proceeding  and  before  a  proper  person,  in  order  to 
see  whether  it  was  an  oath  which  the  court  had  jurisdiction  to 
administer  {v).  And  in  the  prosecution  of  a  constable  for  not 
serving,  it  is  necessary  to  set  out  the  mode  of  his  election,  be- 
cause if  he  was  not  legally  elected  to  the  office,  he  cannot  be 
guilty  of  a  crime  in  refusing  to  execute  his  duties.  And  where 
the  circumstances  are  constituent  parts  of  the  offence  they  must 
be  set  out,  but  where  the  crime  exists  without  them,  they  may 
be  alleged  in  aggravation,  but  are  not  absolutely  requisite  (w)^ 
*  And  it  is  a  general  rule  that  where  the  act  is  not,  in  itself,  ne- 
cessarily unlawful,  but  becomes  so  by  its  peculiar  circumstances 
and  relations,  all  the  matters  must  be  set  forth  in  which  its  ille- 
gality consists  (or).  Thus,  in  an  indictment  for  a  nuisance  in 
"[♦229]  the  erecting  an  inn,  some  circumstances  *must  be  shown  which 
render  it  a  nuisance  (y) ;  but  where  the  act  is  manifesdy  an  of- 
fence, as  for  keeping  a  house  of  iU  fame,  this  precaution  is  need- 
less (z) ;  nor  is  it,  in  general,  necessary  to  state  a  conclusion  of 
law  resulting  from  the  facts  of  the  case,  and  therefore,  an  in- 
dictment on  the  15  Geo.  II.  c.  28*  for  uttering  counterfeit  mo- 
ney, having,  at  the  same  time,  other  counterfeit  money  in  the 
custody  of  the  prisoner,  need  not  allege  him  to  be  a  common 
utterer,  because,  in  such  case,  the  statute  says,  that  the  offender 
shall  be  deemed  a  common  utterer,  which  is  consequently  a 
mere  conclusion  of  law  (a).  The  usual' conclusion  of  an  indict- 
ment for  murder  ^^  and  so  they  the  said  defendants,  murdered, 
&c."  as  hereafter  obser\'ed,  is  not  any  exception  to  this  rule  (b). 
It  is  also  a  general  rule,  that  all  indictments  ought  to  charge 
a  man  with  a  particular  specified  offence,  and  not  with  being  an 
offender  in  general,  for  no  pne  can  know  what  defence  to  make 
to  a  charge  which  is  tlius  uncertain;  it  cannot  be  pleaded  in  bar 
or  abatement  of  a  subsequent  prosecution,  nor  can  it  appear  that 
the  facts  given  in  evidence  against  a  defendant  on  such  a  gene- 
ral accusation  are  the  same  of  wluch  the  indictors  have  accused 


(u)  Hawk.  b.  2.  c.  25.  s.  57,    Bac.  Rol.  Rep.  345. 

Ab.  Indictment.  (z)  Hawk.  b.  2.  c.  25.  s.  5j7.  Cowp. 

(v)  Cro.  Eliz.  137.    Cowp.  683,  683. 

l^)  Cowp.  683.    5  Mod.  96.  (a)  2  Bos.  and  Pul.  127.    2  Leach, 

(x)  Hawk.  b.  2.  c.  25.  s.  57,    Bac.  942. 

Ab.  Indictiaent,  G.  1.    Cowp.  683.  (b)  Post,  243.  n.  q. 

(tj)  Id.  ibid.    Palm.  368,  374.    2 
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him,  nor  will  it  judicially  appear  to  the  court,  what  punishment 
is  proper  upon  conviction  (c).  It  is,  therefore,  insufficient  to 
charge  the  defendant  with  having  spoken  false  and  scandalous 
words  of  the  mayor  of  a  certain  city  [d).  So  it  is  bad  to  accuse 
him  with  being  a  common  defamer,  vexer,  or  oppressor,  of  many' 
men  (^),  or  with  being  a  common  disturber  of  the  peace,  and 
♦having  stirred  up  divers  quarrels  (y^,  or  with  being  a  com*  [*230] 
mon  forestaller  (j"),  a  common  thief  (A),  or  with  bdng  a  com- 
mon evil  doer  (?),  a  common  champertor  (i),  or  with  being  a 
common  conspirator,  or  any  other  such  indistinct  accusation  (/)• 
Upon  the  same  principle,  in  an  indictment  for  obtaining  money 
by  ialse  pretences,  it  will  not  suffice  merely  to  state  that  the  de- 
fendant falsely  pretended  certain  allegations,  but  it  must  also  be 
stated  by  express  averment  what  parts  of  the  representation 
were  false,  for  otherwise  the  defendant  will  not  know  to  what 
circumstances  the  charge  of  fabehood  is  intended  to  apply  (m). 
And  in  cases  of  indictments  for  forgery  and  threatening  letters, 
the  law  requires  an  exact  copy  of  the  instrument  to  be  inserted 
in  die  indictment,  in  order  that  the  court  may  see  that  it  is  the 
subject  of  £Drgery,  or  threat  (n),  widiin  the  meaning  of  the 
statutes. 

The  principal  exceptions  to  this  rule,  at  the  present  day,  are 
the  cases  of  a  common  barrator  (o),  and  scold  {p)j  and  the  keeper 
of  a  common  bawdy  house  (^),  who  may  be  indicted  by  these 
general  words,  without  setting  forth  any  particular  acts  of  bar- 
ratry or  scolding,  because  the  charges  include  in  their  nature  a 
succession  and  continuation  of  acts  which  do  not  bek)ng  to  any 


(r)  2  Hale,  183.    Hawk.  b.  2.  c.  25.  (»)  Hawk.  b.  2.  c.  25.  i.  59.    Bac. 

s.  59.    Com.  Dig^.  Indictment,  G.  3.  Ab,  Indictment,  G.  1. 

Bac.  Ab.  Indictment,  G.  1.    Cro.  C.  (k)  2  Hale,  182.   Hawk.  b.  2.  c.  25. 

C.Sr.     6T.  H.754.    3  T.  R.  100, 1.  8.59.   Bac.  Ab.  Indictment,  G.  1. 

Ctrth.  226.  (/)  Id.  ibid. 

(d)  1  Rott.  Rep.  79.  2RoI].  Ab.  79.  (m)  2  M.  &  S.  379. 
2  Stnu  e99«    Hawk.  b.  2.  c.  25.  s.  59.  (n)  2  Leach,  661. 

Com.  Dig.  Indictment,  G.  3.  Bac.  Ab.  (o)  6  T.  R  752,  4.   Cro.  Jac.  527. 

Indictment,  0. 1.  6  Mod.  311.    2  Roll.  Ab.  79.    1  Sid. 

(e)  2  Rol.  Ab.  79.     IMod.  71.    2  282.    2  Keb.  409.     2  Stra.  1246.    2 
Stia.  848.   2  Stra.  1246,  7.    2  Hale,  Hale,  182.    Hawk.  b.  2.  c.  25.  s.  59. 
182.   Hawk.  b.  2.  c.  25.  a.  59.    Com.  Com.  Digf.  indictment,  G.  3.  Bac.  Ab. 
Dig.  Indictment,  G.  3.    Bac.  Ab.  In-  Indictment,  G.  1.    Cro.  C.  C.  37. 
<lictoient,  G.  1,  (p)  6  Mod.  311.    2  Stra.  1246.    2 

(/)  Id.  ibid.  :  Keb.  409.    2  Hale,  182.    Hawk.  b.  2. 

Or)  Moor,  302.    Hawk.  b.  2.  c.  25.  c.  25.  s.  59.    Com.  Dig.  Indictm^ent, 

».  5§.    Bac.  Ab.  Indictment,  G.  1.   ,^  G.  3.  Bac.  Ab.  Indictment,  G.  1.  Cro. 

(A)  Id.  ibid.    2  Rol.  Ab.  79.  2  Hale,  C.  C.  37. 

182.   Cro.  C.  C.  37.  (y)  1  T.  B.  754, 
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particular  period,  but  form  the  daily  habit  and  character  of  the 
r*231]  individual  offending;  but  in  the  case  of  an  indictment  *agsdnst 
a  common  barrator,  .though  it  may  be  general,  the  prosecutor 
must  give  the  defendant  notice  before  the  trial  of  the  particular 
instances  that  are  meant  to  be  proved  (r). 

As  to  the  mode  of  describing  the  offence,  it  may  be  proper  to 
observe,  that  each  particular  crime  is  governed  by  certain  rules 
which  will  be  found  more  particularly  expressed  in  the  notes  to 
the  precedents  of  indictments  (s).  It  is  here  only  our  intention 
to  lay  down  those  general  prmciples  which  affect  all  descriptions 
of  offences. 

The  facts  of  the  charge  must,  except  in  the  two  instances 
above  mentioned,  of  proceedings  against  common  scolds  and 
barrators,  be  so  set  forth  on  the  record,  that  the  defendant  may 
clearly  understand  the  charge  he  is  called  upon  to  answer,  that 
the  court  may  know  what  judgment  is  to  be  pronounced  upon 
conviction,  and  that  posterity  may  know  what  law  is  to  be  de- 
rived from  the  record  (^);  but  it  is  not  necessary  to  state  all  the 
matter  of  mere  aggravation  which  the  prosecutor  proposes  to 
adduce, unless  it  alters  the  offence;  for  if  so,  it  would  make  his 
indictment  as  long  as  his  evidence  (w).  And  the  distinction 
seems  to  be,  that  where  the  aggravating  matter  cannot  be  made 
the  subject  of  a  distinct  charge,  it  may,  though  not  stated,  be 
shown  on  the  trial;  but,  where  it  may,  another  proceeding  must 
be  adopted  (w).  In  indictments  for  murder,  the  instrument 
which  caused  the  death  shpuld  be  stated,  and  the  manner  in 
which  it  occurred;  and  we  have  seen  that  in  an -indictment  for 
false  pretences,  the  particular  false  pretences  must  be  stated, 
and  in  forgery  the  instrument  must  be  inserted  {x)» 

But  it  is  never  necessary  to  negative  all  the  exceptions  which 
[♦232]  by  some  other  statute  than  that  which  creates  the  ♦offence  might 
render  it  legal,  for  these  must  be  shown  by  the  defendant  for 
his  own  justification  {y).  Thus  in  an  indictment  for  a  misde- 
meanour agsdnst  a  receiver  of  stolen  goods,  it  is  not  necessary 
to  aver  that  the  principal  has  not  been  convicted  (2).     And 


(r)  Hawk.  b.  2.  c.  25.  s.  59.    4  T.  {ii)  1  Stra.  139, 140.    Post  194. 

R.  754.    2  T.  R.  586.  (w)  1  Stra.  140. 

(0  See  1  T.  R.  69.  see  the  Indict-  (a:)  Ante,  171,  post  234. 

ments,  with  notes,  post.  (y)  2  Burr.  1036.    1  Bhi,  Rc».  230. 

(0  Ante,  169.  5  T.  R.  623.  5  East,  2  I^ach,  580.  ^ 

25a  (t)  2  Leach,  579. 
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in  general,  dl  matters  of  defence  must  come  from  die  de- 
fendant, and  need  not  be  anticipated  by  the  prosecutor  (a);  nor 
is  it  necessary  for  him  to  negative  the  commission  of  a  higher 
offence  (&)•    So  it  is  never  necessary  to  state  the  conclusion 
of  law  to  be  derived  from  the  premises,  but  merely  to  state 
the  facts  and  leave  the  court  to  draw  the  inference  (c);  though 
in  murder,  in  order  to  show  the  nature  of  the  crime,  the  indict- 
ment concludes  that  so  the  defendant  murdered,  &c.     If  notice 
be  necessaiy  to  raise  the  duty  which  the  defendant  is  alleged 
to  have  broken,  it  should,  of  coiu^e,  be  averred;  but  where 
knowledge  must  be  presumed,  and  the  event  lies  alike  in  the 
knowledge  of  all  men,  it  is  never  necessary  either  to  state  or 
prove  it(^).     But  if  any  unnecessary  .averments  not  intimately 
connected  with  the  circumstances  which  constitute  the  crime  be 
introduced,  they  need  not  be  proved  on  the  trial,  but  will  be  re- 
jected as  surplusage  {e).    The  distinction  between  material  and 
immaterial  averments  is  setded  to  be,  that  if  the  averment  be 
connected  with  the  charge,  it  must  be  proved;  but  if  it  be 
wholly  immaterial,  as  if  the  averment  be  totally  unconnected,  it 
need  not  be  proved  (f).     And  the  petit  jury  on  the  trial  may 
find  a  verdict  on  so  much  as  is  proved,  rejecting  that  part  in 
which  the  evidence  fails,  if  there  stiU  remsuns  sufficient  founda- 
tion .  for  a  legal  charge  {g).    But  it  is  best  to  be  cautious  in  in- 
serting allegations  which  cannot  ultimately  be  supported,  be- 
cause they  may  embarrass  the  *grand  jury,  who  are  bound  to  [*233] 
find  the  indictment  upon  oath,  and  who,  though  they  may  reject 
a  whole  count  (A),  cannot  find  one  part  of  the  same  count  to  be  # 

good,  and  return  ignoramus  as  to  the  residue  (f)«  Where  an 
tvil  intent  accompanying  an  act  is  necessary  to  constitute  such 
act  a  crime,  the  intent  must  be  alleged  in  the  indictment  and 
proved;  but  where  the  act  is  in  itself  unlawful,  an  evil  intent 
will  be  presumed,  and  if  averred,  is  a  mere  formal  allegation 
which  need  not  be  proved  by  extrinsic  evidence  (i).  Thus,  in 
an  indictment  for  seditious  words,  it  need  not  be  shown  that 
they  were  uttered  with  intent  to  alienate  his  majesty's  subjects. 


(a)  5T.R.  84.    2  Leach,  580.  (j^)  5  East,  304.    2  Campb.  134, 

lb)  S.East  Rep.  19,  20.  584^  5. 

c)  2  Leach,  941.  (A)  Cowp.  325.   Hawk.  b.  2.  c.  25. 

Id)  5  T.  R.  621.  s.  2.  n.  L 

U)  2  Leach, '593.          '  fi)  Id.  ibid.    2  Roll.  Rep.  52. 


')  2  Leach,  594'.    -  (k)  6  East,  474. 
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for  it  is  manifest  they  have  that  tendency  (/)•  So  where  th* 
statement  of  the  act  itself  necessarily  includes  a  knowledge  of 
the  illegality  of  the^  act,  no  averment  of  die  knowledge  or  bad 
intent  is  necessary  (m).  In  general,  it  is  sufficient  to  prove  so 
much  of  the  indictment  as  shows  the  prisoner  to  have  been 
guilty  of  some  specific  crime  (n),  though  upon  an  indictment  for 
perjury,  which  charges  the  defendant  to  have  given  evidence  in 
substance,  and  to  the  effect  as  follows;  the  whole,  if  set  out  con- 
tinuously, must  be  shown  to  have  been  actually  sworn  (o).  When 
it  is  necessary  to  set  forth  an  instrument,  or  writing,  as  in  case 
of  forgery  or  threatening  letters  (^),  it  may  be  prefaced  by  the 
words,  "  to  the  tenor  following^'*  or  **  in  these  •words^''  or  "  cls 
follows ^^  or  "  in  the  words  and  figures  following ^'^  for  though 
the  setting  forth  the  instrument  by  the  tenor  which  imports  an 
accurate  copy  (^),  has  been  considered  to  be  most  technical,  yet 
it  has  been  holden  that  ^^  as  follows^'*  is  equivalent  to  the  words 

;        "  according  to  the  tenor following^'^  or  **  in  the  words  and  figures 
[*2d4]  following^^  *and  that  if,  unden  such  an  allegation,  the  prosecu- 
^   tor  fail  in  proving  the  instrument  verbatim,  as  laid,  the  variance 
/     will  be  fatal  (r);  and  unless  the  indictment  by  these,  or  similai* 
expressions,  profess  to  set  out  a  copy  of  the  instrument  in  words 
'y     and  figures,  it  will  be  invalid  {s).    There  is  no  judicial  decision 
that,  in  an  indictment  for  forgery,  the  purport  and  the  tenor 
should  both  be  stated.  *  Purport,  means  the  substance  of  an  in- 
strument as  it  appears  on  the  face  of  it  to  every  eye  that  reads 
it:  tenor,  means  an  exact  copy  of  it  (t).  The  words  ^  in  manner 
and  form  following  that  is  to  say,'^  do  not  profess  to  g^ve  more 
than  the  substance,*  and  are  proper  in  an  indictment  for  per- 
.  j^*y  (")  f  ^^^  *^c  word  "  aforesaid,"  binds  the  party  to  an  exact 

/  recital  {w).  In  forgery,  the  indictment  may  run,  that  the  pri- 
soner forged  a  paper  writing  to  the  tenor  and  effect  following, 
&c«  {pc).  An  exact  copy  (y)  of  the  instrument,  in  words  and 
figures  (z),  must  then  be  set  forth  to  enable  the  court  to  see  that 

(0  2  Ld.  Raym.  879.  2  Eaat,  P.  C.  976.    2  Bla.  Rep.  787. 

(m)  1  B.  &  P.  186, 7.  Starkie,  165,  («)  2  Leach,  597, 660, 1. 

109.  (0  2  Leach,  661. 

fn)  2  Camp.  585.  («)  1  Leach,  193.   Dousl.  193, 4. 

0}  2  Camp.  138»  9.  («)  Id.  ibid.    Dougl.  97. 

Ip)  2Leach,66i.  6East,418to4d6.  Ix)  2  Leach,  660, 1. 

Iq)  2  Leach,  660,  1.    3  SaUc.  225.  (y)  2  Leach,'^24.    2  East,  P.  C. 

Holt.  347,  8,  9.  350.  425.  11  Mod.  96^  928,  977. 
7.    Dougl.  193,  4.  {x)  1  Leach,  78,  145.    3  £Mt»  P. 

(r)  1  Leach,  78.    %  Letch,  660, 1.  C.  976. 
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it  is  one  of  those  instruments,  the  false  making  of  which  the  law 
considers  as  forgery(a);  and  the  same  rule  applies  to  indict- 
ments for  threatening  letters  (b).  But  in  setting  forth  even  the 
tenor  of  an  instrument  a  mere  variance  of  a  letter  will  not  vi- 
tiate, provided  the  meaning  be  not  altered  by  changing  the  word 
mispelt  into  another  of  a  different  meaning;  thus,  in  an  indict- 
ment  for  forging  a  bill  of  exchange,  the  tenor  was  "  value  Te- 
ceivd,''  the  bill  as  produced  in  evidence,  was  "  for  value  rei- 
cevd,"  and  the  judges  upon  the  reserved  question  were  of  opi- 
nion that  the  variance  was  not  material,  *because  it  did  not  r*235l 
change  one  word  into  another,  so  as  to  alter  the  meaning  (c). 
And  in  an  indictment  for  perjury,  it  was  assigned  for  perjury 

I         that  the  defendant  swore  he    ^'undertood  and  believed,"   in- 
stead of  ^^  understood,"  and  the  mistake  was  held  to  be  imma- 
terial (</)• 
When  the  purport  may  be  adopted  instead  of  tenor ^  it  is  not 

'         necessary  to  state  the  matter' with  such  verbal  accuracy,  as  the  \ 
former  term  naerely  signifies  substance^  while  the  latter  imports    \ 

•        an  exact  copy  (e).     But  if  the  paper  forged  does  not  on  the  face 
of  it  appear  to  be  that  which  thfe  indictment  states  it  purports  to 

I         be,  the  proceedings  will  be  invalid  (/). 

In  stating  a  libel  or  perjury,  where  different  parts  of  the  writ- 
ten instrument  not  following  each  other,  are  set  forth  in  the 
same  count,  they  should  not  be  professedly  stated  continuously, 
and  as  immediately  following  each  other;  for  if  they  be  so 
stated,  and  a  part  should  not  be  proved,  the  whole  count  will 

I         fail ;  the  proper  course  is  to  allege  that  **  in  one  part  of  which 
affidavit  or  libel,  there  were,  and  are,  the  words  following,  &c." 
^  and  in  another  part  thereof,  the  words  following,  &c.  (^). 

It  is  also  frequendy  necessary  in  the  description  of  an  offence, 
to  state  the  quantity,  number,  and  value  of  goods  which  are  es- 
sential to  the  constitution  of  the  offence,  or  necessary  to  the 
right  understanding  of  the  indictment  {h)»  But  certainty,  to  a 
common  intent,  as  it  is  technically  termed,  is  generally  suffi- 
cient, which  seems  to  mean  such  certainty,  as  will  enable  the 


(a)  2  Leach,  624,  657,  661.  2  East,  (e)  2  Ea«t,  P.  C.  983. 

P.  C.  975.  (/)  Dougl.  300. 

(*)  2  East,  P.  C.  976.     1  Marah.  (j-)  2  Campb.  134. 

522.    6  Eart,  418.  *  (A)  2  Hale,  182,  3.    Bac.  Ab.  In- 

(c)  1  Ltacb,  145.  dictment,  G.  3.    Hawk.  b.  2.  c.  25.  s. 

id)  1  Leach,  133.    Dougl.  193,  4.  74.    Burn  J.  Indictment,  IX. 
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jury  to  decide  in  case  of  theft,  whether  the  chattel  proved  to 
have  been  stolen  is  the  very  same  with  that  upon  which  the  in- 
dictment is  founded,  and  show  judicially  to  the  court  that  it 

[*236]  *could  have  been  the  subject  matter  of  the  offence  charged,  and 
thus  secure  the  defendant  from  any  subsequent  proceedings,  for 
the  same  cause,  after  a  conviction  or  acquittal.  In  case  of  theft, 
the  value  must  be  shown  in  order  that  it  may  appear  whether 
the  offence  is  grand  or  petit  larceny  (?),  And,  in  general,  at 
least  as  great  a  degree  of  cettainty  is  required  in  an  indictment 
for  goods,  as  in  trespass,  for  what  will  be  defective  in  the  latter, 
will  be  still  more  material  in  the  former  (^).  It  is  also  usual, 
though  not  absolutely  necessarj',  in  an  indictment  for  murder  to 
set  forth  the  value  of  the  instrument  by  which  the  death  was  ef- 
fected, because  it  is  regidarly  forfeited  as  a  deodand  (l). 

Another  general  rule  relative  to  the  mode  of  stating  the  of- 
fence is  that  it  must  not  be  stated  in  die  disjunctive^  so  as  to 
leave  it  uncertain  what  is  really  intended  to  be  relied  upon  as 
the  accusation  (w).  Thus  an  indictment  stating,  that  the  defend- 
ant murdered,  or  caused  to  be  murdered,  or  that  he  murdered, 
or  wounded,  is  bad,  because  undertain  (w).  So  to  say  that  the 
defendant  forged,  or  caused  to  be  forged,  an  instrument  (o) ; 
that  he  erected,  or  caused  to  be  erected  a  nuisance  (^p) ;  that  he 
carried  and  conveyed,  or  caused  to  be  carried  and  conveyed 
two  persons  having  the  small  pox,  so  as  to  burthen  the  parish 
of  Chelmsford  (y)^  is  not  sufficiently  positive.  It  is  also  a  gen- 
eral rule  that  the  charge  should  be  expressed  positively,  and 
not  with  a  '*  that  -whereas^'*  or  by  way  of  recital  (r).     Thus  an 

[*2373  indictment  for  not  obeying  an  order  *of  justices,  if  the  order  be 
set  fortli  with  a  quod  cum^  is  invalid  (<y).  But  where  mere  mat- 
ter of  inducement  is  stated,  it  will  be  good  by  way  of  recital  (/); 
nor  must  the  charge  be  stated  argumentatively,  but  alleged  in 
express  and  positive  language  («).  Above  all,  it  is  essential  that 


(i)  2  Hale,  182,  3.    Lamb.  49r.  8  Mod.  %%    Stra.  747,  900. 

\h)  2  Hale,  183.  (p)  2Stra.  900.   2  Sess.  Cas.  25. 

(0  2  Hale,  185.    Bum  J.  Indict-  \q)  1  Sess.  Caa.  307. 

ment,  IX.  (r)  1  Sess.  Cas.  159,  416.    2  Sess. 

(m)  See  Ante,  174.    Hawk.  b.  2.  Cas.  3,  8.    2  Stra.  900.     1  Salk.  371. 

c.  25.  8.  S7.    5  Mod.  137, 8.   Bac.  Ab.  3  Mod.  5>Z,    Hawk^b.  2.  c.  25.  8.  60. 

Indictment,  G.  1.    Com.  Dig.  Indict-  "Bac.  Ab.  Indictmenl,  G.  1.    Cro.  C.C. 

ment,  G.  3.    Cro.  C.  C.  40.    Burn  J.  41.   2  Ld.  Raym.  1363.    1  Burr.  400. 
Indictment,  IX.  (»)  2  Ld.  Raym.  1363. 

in)  Id.  ibid.  ^  \t)  2  Ld.  Ra\Tn.  920. 

(o)  5  Mod.  137.    1  Salkr342,  371.  («)  1  Salk.  375. 
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the  charge  should  not  be  repugnant  nor  inconsistent  with  itself, 
for  the  law  will  not  admit  of  absurdity  and  contradiction  in 
legal  proceedings  {w)m  Thus,  if  an  indictment  charge  the  de-  ' 
fendant  with  having  forged  a  certain  writing,  whereby  one  per- 
son was  bound  to  another,  the  whole  will  be  vicious,  for  it  is 
impossible  any  one  can  be  bound  by  a  forgery  (jc).  So  if  it  state 
that  the  defendant  disseised  the  prosecutor  of  land,  when  it  ap- 
pears that  he  had  no  freehold  whereby  he  could  be  disseised,  or 
that  the  former  entered  peacebly  upon  the  latter,  and  then  and 
there  forcibly  disseised  him,  or  charge  the  prisoner  with  feloni- 
ously cutting  down  trees,  which  is  only  a  trespass,  the  indict- 
ment will  be  insufficient  (y).  And  a  relative  pronoun  referring 
with  equal  uncertainty  to  two  antecedents,  will  make  the  pro- 
ceedings bad,  in  arrest  of  judgment  (z).  So,  an  indictment  for 
forg^g  a  bill  of  exchange,  stating  it  as  directed  to  John  King, 
by  the  name  and  addition  of  John  Ring  Esq.  will  be  defective, 
and  cannot  be  cured  by  the  evidence  (a).  But  where  the  con- 
tradictory or  repugnant  expressions  do  not  enter  into  the  sub- 
stance  of  the  offence,  and  the  indictment  will  be  good  without 
them,  they  may  be  rejected  as  surplusage  (b)»  Thus  if  an  act 
be  charged  to  have  been  done  with  a  felonious  intent  to  commit 
a  crime,  and  *it  appears  upon  the  face  of  the  indictment,  that  [*238] 
the  crime,  though  perpetrated,  would  not  have  amounted  to  a 
felony,  the  word  felonious  being  repugnant  to  the  legal  import 
of  the  offence  charged,  may  be  rejected  as  surplusage  (c).  Thus 
where  an  indictment  against  Francis  Morris  for  having  re- 
ceived stolen  goods,  stated  ^^he  the  said  Thomas  Morris,  well 
knowing,  &c»"  the  words  "the  said  Thomas  Morris,"  were  re- 
jected, because  the  sense  was  complete  without  them,  and  the 
mistake  was  held  immaterial  (d);  so  also  the  words  "to  have," 
and  "  chattels,"  have  been  thrown  out,  and  the  proceedings  held 
maintainable  (f)«  It  is  laid  down,  that  where  the  repugnant 
matter  is  inconsistent  with  any  preceding  averment,  it  may  be 


(w)  Hawk.  b.  2.  c.  25.  s.  62.    Bac.  («J  2  Leach,  590. 

Ab.  Indictment,  G.  1.    Burn  J.  Indict-  (61  As  to  repug^iant  matter,   and 

nent,  IX.    Cro.  C.  C.  41.    2  Leach,  iurpiuaag%  in  general,  aee  5  £ast»  354. 

<i60.  and  1  Chitty  on  Pleading,  333,  4,  5. 

(x)  Id.  ibid.   3  Mod.  104.  2  Show,  (c)  2  East,  P.  C.  1028.    Cald,  397. 

^.  but  aee  Starkie,  1G9.  n.  r. 

(y)  Alleyn,  50.    Hawk.  b.  2.  c.  25.  (d)  1  Leach,  109. 

»•  62.    Bac.  Ab.  Indictment,  G.  1.  (e)  1  Leach,  477.  Id.  466. 

(0  1  Leach,  87. 
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rejected  as  Superfluous  (^f);  but  where  the  objectionable  words 
are  not  contradicted  by  any  thing  which  goes  before,  but  are 
merely  irreconcileable,  with  some  subsequent  allegation,  they 
cannot  be  thus  rendered  neutral  {g)*  And  it  is  laid  down  (h\ 
that  where  a  matter  is  capable  of  different  meanings,  that  will 
be  taken  by  the  court  which  will  support  the  proceedings,  and 
not  that  which  would  defeat  them;  but  it  must  be  clearly  ca- 
pable of  two  significations,  for  the  court  cannot,  to  support  the 
indictment,  arbitrarily  give  it  a  meaning  with  which  the  use, 
habits,  or  understanding,  of  mankind  would  plainly  disagree ; 
where,  however,  it  is  evidently  ambiguous,  it  does  not  seem  to 
clash  with  any  rule  of  construction  applied  even  to  criminal  pro- 
ceedings to  construe  it  in  that  sense,  in  which  the  party  framing 
the  charge  must  be  understood  to  have  used  it,  if  he  intended  lus 
accusation  to  be  consistent. 

Mere  surplusage  will  not  in  general  vitiate.  Thus  if  an  in- 
dictment conclude,  ^^  contrary  to  the  form  of  the  statute  in  such 
[*239]  case  made  and  provided,"  when  the  crime  *is  indictable  at 
common  law,  the  conclusion  may  be  rejected  and  the  proceed- 
ings supported  (i).  So  the  words  "commonly  called,"  before 
the  addition  of  an  Irish  peer,  though  untechnical,  will  not  ren- 
der the  proceedings  invalid  (k).  And  the  word  "there,"  when 
place  need  not  be  averred,  may  be  rejected  as  immaterial,  if 
there  be  no  preceding  matter  to  which  it  could  refer  (/)• 

It  seems  also  that  mere  clerical  and  grammatical  errors  will 
not  vitiate  unless  they  change  the  word,  or  render  the  meaning 
obscure  (m).  There  is  much  learning  in  the  older  authorities, 
as  to  how  far  indictments  were  vitiated  by  bad  Latin,  or  by  the 
introduction  of  English  words  (w);  but  as  all  law  proceedings 
are  now  drawn  in  the  mother  tongue,  it  is  now  obsolete;  but  it 
seems  to  have  been  the  better  opinion,  that,  even  then,  false  or 
inelegant  Latin  would  not  vitiate  {o).  At  the  present  day,  cer- 
t^nt}"^,  to  a  common  intent,  is  all  that  is  requisite  {p);  but  this  is 


{/)  Gilb.  C.  P.  131,  2.    Co.  Lit.  (k)  2  Leach,  549. 

303.  b.    3  East,  142.  (/)  2  Sess.  Cas.  7. 

(S)  5  East,  254,  5.  («)  5  T.  B.  317,  8.    1  Leach,  477. 

(A)  5  East,  257.  Cowp.  229.     1  Leach,  77.  id.  145. 

(0  Cowp.  683.    5  T.  R.  162.    2  (n)  Hawk.  b.  2.  c.  25.  s.  86. 

Leach,  585.   2  Ld.  Raym.  879, 1163.  (o)  Id.  ibid. 

Salk.  460.    Cro.  Eliz.  148.   Cro.  Car.  \p)  1  Leach,  248. 
140.   2  Saund.  308.  n.  1. 
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so  ri^cUy  demanded,  that  the  ends  of  justice  have  been  too 
often  frustrated  by  nice  and  technical  objections  (^). 

We  have  now  to  consider  the  technical  phrases  and  terms  ofOTihe 
art  to  be  used  in  the  description  of  the  offence.     There  are  i^^uaLe 
some  terms,  which  are  so  appropriated  by  the  law  to  express  ^  stating 
the  precise  idea  which  it  entertains  of  the  offence,  that  no  other  fence: 
terms,  however  synonymous  they  may  seem,  are  capable  of  doing 
it,  vrhile  there  are  other  expressions,  which,  though  usual,  are 
not  necessary  to  be  inserted.     Of  the  latter  description  is  the 
inducement  which,  in  cases  of  treason  and  felony,  usually  pre- 
cedes *the  statement  of  the  crime,  that  the  prisoner  "  not  hav-  [*240] 
in^  the  fear  of  God  before  his  eyes^  but  being  moved  and  seduced 
by  the  instigation  oftheDevil^^  perpetrated  the  crime  for  which 
he  is  iiyiicted ;  for  there  is  no  authority  to  show  that  the  omis- 
sion would  be  material  (r);  and  where  the  common  law,  or  a 
statute,  forbids  the  doing  of  a  thing,  the  doing  it  wilfully  is  in- 
dictable, though  without  any  corrupt  motive,  and  consequently, 
it  need  not  in  such  case  be  averred  (s). 

The  words  *'  by  force  and  arms^'*  anciently,  "  wi  et  armis^^ 
were,  by  the  common  law,  necessary  in  indictments  for  offences 
which  amount  to  an  actual  disturbance  of  the  peace,  or  consist, 
in  any  way,  of  acts  of  violence  (f) ;  but  it  seems  to  be  the  better 
opinion,  that  they  were  never  necessary  where  the  offence  con- 
sisted of  a  cheat,  or  non-feazance,  or  a  mere  consequential  in- 
jury (e/)*  Formerly^  they  were  followed  by  the  words  "  vide- 
licet baculis  cultellis  arcubus  et  sagittis  (v)."  But  the  statute 
27  Hen.  VIII.  c.  8.  reciting,  that  several  indictments  had  been 
deemed  void  for  want  of  these  words,  when  in  fact  no  such 
weapons  had  been  employed,  enacted,  "  that  the  words,  vi  et 
armis  videlicet  cum  baculis  cultellis  arcubus  et  sagittis,'^  shall 
not  of  necessity  be  put  in  any  indictment  or  inquisition.  Upon 
the  construction  of  this  statute,  there  seems  to  have  been  enter- 
tained very  great  doubts,  whether  the  whole  of  the  terms  were 
intended  to  be   abolished  in  all  indictments,  or  whether  the 


(9)  2  Hale,  193.    1  East,  Rep.  314.  Hawk.  b.  2.  c.  25.  a.  90.    Bac.  Ab. 

5  East,  Rep.  260.    4  Burr.  2082.    1  Indictment,  G.  6.    Cro.  C.  C,A2, 

l-each,383.  («)    7  T.  R.  4,  5.    1   Keb.  652. 

(r)    Bum  J.    Indictment,  IX.     6  Poph.  206.    Hawk.  b.  2.  c.  25.  8.  90. 

East,  472,  3,  4.  Bac.  Ab.  Indictment,  G.  1. 

(•)  4  T.  R.  457.  (v)  Hawk.  b.  2.  c.  25.  s.  90. 

(0  Cto.  Jac.  472,  3.    2  Hale,  187. 


198 


OF  TH£  INDICTMENT. 


words  following  the  videlicet,  were  alone  excluded*  Many 
indictments  for  trespasses  and  other  wrongs  accompanied 
with  actual  violence,  have  been  deemed  insufficient  for  want 

[♦241]  of  the  words  "  with  force  *and  arms  (w);"  and  on  the 
other  hand,  the  court  has  frequently  refused  to  quash  the  pro* 
ceedings  where  they  have  been  omitted  (^) ;  and  the  last  seems 
to  be  the  better  opinion,  for  otherwise  the  terms  of  the  statute 
appear  to  be  destitute  of  meaning.  It  seems  to  be  generally 
agreed,  that  where  there  are  any  other  words  implying  force, 
as  in  an  indictment  for  a  rescue  the  word  rescued,  the  omission 
of  vi  et  armis,  is  sufficiently  supplied  (z/).  But  it  is,  at  all  times, 
safe  and  proper  to  insert  them,  whenever  the  offence  is  attended 
with  an  actual  or  constructive  force,  or  aifects  the  interests  of 
the  public  (z).  ^ 

The  term  ^  unlawjidly^'^  which  is  frequently  used  in  the  de- 
scription of  the  offence,  is  unnecessary,  wherever  the  crime  ex- 
isted at  common  law,  and  is  manifestly  illegal  (a).  So  it  has 
been  adjudged,  thatr  it  need  not  be  used  in  an  indictment  for  a 
riot,  because  the  illegality  is  sufficiently  apparent,  without  being 
expressly  averred  {by  But  if  a  statute,  in  describing  an  offence 
which  it  creates,  uses  the  word,  the  indictment  founded  on  the 
act  will  be  bad,  if  it  be  omitted  (c). 

The  word  "  knowingly^'*  or  "  well  knowing,"  will  supply  the 
place  of  a  positive  averment,  that  the  defendant  knew  the  facts 
.subsequently  stated  {d).     It  is  absolutely  necessary  to  constitute 
gtiilt,  as  in  indictments  for  uttering  forged  tokens,  or  other  at- 
tempts to  defraud,  or  for  receiving  stolen  goods,  and  offences  of 

[*242]  a  similar  ^description;  but  if  notice  or  knowledge  be  unne-- 
cessarily  stated,  the  allegation  may  be  rejected,  as  siuplus- 
age  (<?). 

There  are  certain  terms  which  are  usually  inserted,  in  the 


lulst. 


2  Lev.  221.  1  Sid.  140.  1 
Bul8t.205.    IKeb.lOl.    2Keb.  154. 

(j?)  1  Lev.  126.  2  Bulst  208.  3 
Peere  Wms.  464^  498. 

(y)  Cro.Jac.  345.  2  Bulst.  208.  3 
Peere  .Wmt.  464.  Hawk.  b.  2.  c.  25. 
8.  90.  n.  16.  Bac.  Ab.  Indictment* 
G.  1. 

(«)  Cro.  Car.  377,  8.  Hawk.  b.  2, 
e.  25.  s.  90.  Bac.  Ab.  Indictment, 
G.  1.  Burn.  J.  Indictment,  IX.  as  to 
the  words  **  force  and  axms/'  see  4 


Burr.  2557,  8.  et  alit. 

(a)  Hawk.  b.  2.  ^.  25.  s.  96.  Bac. 
Ab.  Indictment,  G.  1.    Cro.  C.  C.  38. 

{b)  2  Roll.  Ab.  82.  Hawk.  b.  2.  c. 
25. 8.  96.  Bac.  Ab.  Indictment,  G.  1. 
Cro.  C.  C.  43. 

(c)  Hawk.  b.  2.  c.  25.  s.  96.  Bac. 
Ab.  Indictment,  G.  1.  Cro.  C.  C.  43. 

(</)  2  Stra.904.  Com.  Dig.  Indict 
ment,  G.  6. 

(0  2  East,  452. 
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part  of  the  indictment  we  are  now  examining,  which  mark  out 
the  colour  of  the  offence*  with  precision,  and  'which  are  abso^^ 
lujtely  necessary  to  determine  the  judgment  {f).  Thus  every 
indictment  for  treason  must  contain  the  word  ^^  tr^torous- 
!y(^);"  every  indictment  for  burglary,  ^  burgktrioustyfji)*^^ 
and  *'^felomouskf*^  must  be  introduced  in  every  indictment  for 
felony  (i).  And  these  words  are  so  essential,  that  if  the  word 
feianzously  be  omitted  in  an  indictment  for  stealing  a  horse,  it 
^^ill  be  only  a  trespass  {k)»  In  case  of  treason  against  the  King's 
person,  the  offence  must  also  be  laid  against  the  duty  of  the  de- 
fendant's alle^ance  (/) ;  and  the  word  ^^  naturaP'*  is  genersdly 
added,  if  he  is  bom  within  the  realm,  and  omitted  if  he  is  an 
alien  and  only  resident  in  England;  but  it  does  not  seem,  in 
any  case,  necessary  to  state  more  than  the  term  allegiance  in 
general  (m).  The  word  **  traitorously^'^  having  been  well  laid 
to  the  statement  of  the  treason  itself,  it  is  not  necessary  to  state 
every  overt  act  to  have  been  trfittorously  committed  («)•  In 
indictments  for  inferior  treasons,  as  those  which  relate  *to  the  [#243] 
coin,  it  is  usual  to  lay  the  offence  to  have  been  feloniously  as 
well  as  traitorously  committed;  but  there  is  no  authority  which 
renders  this  essential.  It  is,  however,  always  proper  to  lay 
petit  treason  in  this  way,  as  well  as  to  state  in  conclusion,  that 
the  defendant  did  traitorously  and  feloniously  kill  and  murder^ 
because  then,  though  he  be  acquitted  -  of  the  petit  treason,  he 
may  be  convicted  as  for  a  common  murder  {o). 

The  crime  of  murder ^  which  is  next  in  point  of  degree,  has, 
as  well  as  treason,  terms  peculiarly  appropriated  to  its  own  de- 


(/)  3  Inst  15.  earth.  319.  2 
U£,  172,  184.  4  Bla.  C.  30r.  Hawk. 
b.  2.  c.  25.  tf.  SS,  1  East,  P.  C.  115. 
Bac.  Ab.  Indictmenty  G.  1.  Com. 
Dig.  Indictment,  G.  6.    Cro.  C.  C.  37. 

Is)  Id.  ibid. 

(A)  4  Co.  39, 40.  5  Co.  121.  Cro. 
BUz.  920.  2  Hale,  172,  184.  Bac. 
Ab.  Indictment,  G.  1.  Com.  Dig^.  In- 
dictment, 6. 6.  Cro.  C.  C.  37.  Bum 
J-  Indictment,  IX. 

(0  2  Hale,  IH,  184.  Cro.  Efiz. 
193.  5  Co.  121.  Hawk.  b.  2.  c.  25. 
9.  ^5.  Com.  pig.  Indictment,  G.  6. 
Bac.  Ab.  Indictment,  G.  1.  Cro.  C. 
C.37.  Burn  J.  Indictment,  IX.  Wfl- 
-tiams  J.  Indictmejnt,  ly. 


{k)  2  Hale,  184.  Bac.  Ab.  Indict- 
ment, G.  1.    Cro.  C.  C.  37. 

(0  3  Lev.  396.  7  Co.  5,  6.  Skin. 
442.  Carth.  319.  4  Mod.  165.  Hawk, 
b.  2.  c.  25.  8.  S5,  Com.  Dig.  Indict- 
ment, G.  6.  Bac.  Ab.  Indictment,  G. 
1.    4  Bla.  C.  307. 

(w)  Fogt.  186.  2  Salk.  633.  1 
Hale,  59,  69,  77,  92.  7  Co.  5,  6. 
Hawk.  b.  1.  c.  17. 8.  5.  1  East,  P.  C. 
115.  4  Rarg.  St.  Tr.  700.  4  Mod. 
163.    Dyer,  145. 

(n)  2  Salk.  683.  4  Harg.  St.  Tr. 
701,2.    1  East,  P.  C.  116. 

(o)  Post  328,  9.  2  Hale,  184. 
Cro.  C.  C.  37. 
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scription  [1].  Like  other  felonies,  the  word  feloniously  must 
be  inserted  {p).  As  a  conclusion  from  the  facts  averred,  it 
must  be  stated,  that  so  the  defendant  feloniously  of  his  malice 
aforethought  did  kill  and  murder  the  deceased,  for  without  the 
terms  ^^  malice  aforethought,''  and  the  artificial  phrase  murder ^ 
the  indictment  will  be  taken  to  charge  manslaughter  only  (^), 
Where  the  death  arises  from  any  wounding,  beating,  or  bruis- 
ing, it  is  said,  that  the  word  "*fn/Cit"  is  essential  (r)  [2],  and 
the  wound,  or  bruise,  must  be  alleged  to  have  been  mortal;  nor 
is  the  latter  word  supplied  by  the  allegation,  which  is  at  all 
times  necessary,  that  the  deceased  died  in  consequence  of  the 
violence  inflicted  upon  him  (*)  [3]. 

So  also  in  indictments  for  rapes ^  the  words  ^''feloniously 
ravished^"*  and  "  cariially-  knew^'^  are  necessary;  nor  is  the  want 
of  the  former  supplied  by  the  insertion  of  the  latter  {t).  And 
r#244]  though  some  have  inclined  to  ^think,  that  the  words  carnally 
knew  are  not  absolutely  necessary,  it  would  certainly  be  very 
unsafe  to  omit  them  (u).  And  in  an  indictment  for  an  unna- 
tural  crime^  the  words  of  the  statutes  taking  away  clergy  must 
be  followed  {xo).     So  also  in  all  indictments  of  mayhem^  the 


{p)  Cro.  EUz.  193. 

{q)  Post.  424.  Yelv.  205.  2  Hale, 
184.  Cro.  Jac.  283.  1  Bulst.  144. 
Dyer,  69.  a.  261.  Cro.  Eliz.  920.  Kel. 
124.  1  Hale,  450,  466.  2  Hale,  187. 
Hawk.  b.  2.  c.  25.  s.  55.  Com.  Dig. 
Indictment,  G.  6.  Bac.  Ab.  IncUct- 
ment,  G.  1.  4  Bla.  C.  307.  1  East, 
P.  C.  345.  Cro.  C.  C.  37.  Burn  J. 
Indictment,  IX.  Williams  J.  Indict- 
ment, rv. 

(r)  1  Bills.  184.  5  Co.  122.  3 
Mod.  202.  Cnx  Jac.  655.  Palm.  282. 
2  Hale,  184,  6,  7.    Hawk.  b.  2.  c.  23. 


8.  82. 

'  (i)  1  Leach,  96.  Kel.  125.  2  Hale, 
186.  Hawk.  b.  2.  c.  23.  s.  82.  Cro. 
C  C  38 

(0  1  Hale,  628.  2  Hale,  184.  Co. 
lit  124.  n.  p  2  [nst  180.  1  East, 
P.  C*  447.  Com.  Dig.  Indictment,  G. 
6.  Bac.  Ab.  Indictment,  G.  1.  Hawk. 
b.  2.  c.  25.  s.  56.    Cro.  C.  C.  37. 

[u)  1  East,  P.  C  448. 

>)  Post.  424.  •  Co.  Ent.  351.  b. 
3  Inst.  59.  Hawk.  b.  1.  c.  4.  s.  2.  5 
Eliz.  c.  17.  3  &  4  W.  and  M.  c.  9. 
s.  2. 


i; 


[1]  PEinrs¥LVAiriA. — In  an  indictment  for  murder,  it  is  not  necessary  so  to' 
describe  the  offence  as  to  show  whether  it  be  murder  of  the  first  or  second 
deg^e ;  nor  is  it  necessary  that  the  indictment  should  conclude  against  the 
form  of  the  act  of  assembly.    6  Binney  Rep.  179. 

[2]  PiwssTLVANiA. — ^An  indictment  charging  the  defendant  with  a  certain 
stone,  which  he  held  in  his  right  liand,  in  and  upon  the  ric^ht  side  of  the  head 
of  Uie  deceased,  feloniously,  &c.  did  catt  and  thrtno,  ana  that  tlie  defendant 
with  the  stone  aforesaid,  the  deceased  in  and  upon  the  right  side  of  the  head 
feloniously,  ^c.  did  strike,  sufHciently  charges  that  the  defendant  threw  the 
stone  and  stiHick  the  deceased.    fVfute  v.  The  Commonwealth,    6  Bin.  Rep.  179. 

[3]  PsinrsTLVAirLL. — The  omission  of  technical  epithets  in  an  indictment 
for  murder  is  fatal.    2  Ikd,  Rep,  228. 
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words  Jeloniousiy  did  mcam  must,  of  necessity,  be  inserted 

(*)  [1]. 

The  essential  words  in  an  indictment  for  burglary  are,  felo- 
Tuously  and  burglariousltf  broke  and  entered  the  dwelling  house 
in  the  night  time  about,  a  named  hour  (2/)*  And,  besides  these 
requisites,  the  felony  committed  or  intended  must  be  set  forth 
in  technical  language  (z) ;  so  in  an  indictment  for  simple  lar- 
ceny^ the  words  feloniously  took  and  carried  aruay  the  goods, 
or  took  and  led  axvay  the  cattle,  are  necessary  {a) ;  and  in  case 
of  robbery  from  the  person,  the  words  ^*' feloniously  and  against 
the  rvUr  must  be  introduced;  and  it  is  usual  to  aver  a  putting 
in/ear^  thougn  this  does  not  seem  to  be  requisite  (A).  And  the 
word  violently  was  formerly  regarded  as  essential,  but  has 
bcQii  holden  not  to  be  necessary  (e).  And  feloniously^  and 
piratically^  are  bodi  necessary  in  an  indictment  ior  piracy  {d.) 

There  are  also  some  misdemeanours  which  require  to  be  de- 
scribed with  particular  language.  Thus  common  barrators  and 
scolds^  must  be  indicted  as  such  (e).  The  word  riot  must  be 
inserted  in  all  indictments  for  rioting,  "^and  maintained  in  all  in-  [*245] 
dictanents  for  maintenance  (^f) ;  and  "  with  strong  haruP'*  in  an 
indictment  for  b,  forcible  entry  (^). 

The  words  **  wickedly j  maliciously^  of  his  own  wicked  and 
corrupt  mindy  being  a  person  of  evil  disposition^  &fc."  are  in  » 

general  mere  matter  of  aggravation,  and  not  material  (A).  But 
where  an  act  must  be  done  with  a  particular  intent^  in  order  to 
render  it  criminal,  an  evil  intention  must  be  averred  upon  the 
record  (i);  and  in  such  case,  the  intent  must  be  proved  as  laid, 
or  the  variance  will  be  fatal.  Thus,  in  burglary,  if  the  entry 
be  alleged  to  have  been  made  with  intent  to  commit  a  specific 


1%. 


<• 


(x)  3  In«t.  1%.    Hawk.  b.  2.  c.  23.      534.    2  East,  P.  C.  783. 
s.  17, 18,  77,    Hawk.  b.  2.  c.  25.  s.  (c)  2  East,  P.  C.  784. 

55.  (d\  Hawk.  b.  1.  c.37.8.  15.  3  Inst 


112. 
2  Haie,  184.  Hawk.  b.  2.  c.  25.  s.  S5.  (e)  6  Mod.  11, 178^,  213,  239.  Com. 


(tj)  4  Co.  39.  b.    1  Hale,  549,  550. 
Hall 


Com.  Dig.    Indictment,   G.  6.    Bac.  Di&p.  Indictment,  G.  6. 
Ab.  Indictment,  G.  1.    Cro.  C.  C.  37.  (/)  1  Wils.  325. 

(z)  1  Hale,  550.  U)  8  T.  R.  357. 

(a)    1   Hale,   504.     2  Hale,  184.  (h)  6  East,  472. 

Bac.  Ab.  Indictment,  G.  1.    Cro.  C.  (»)  Ante,  223,  6  East,  473.  2  East, 

C.  37.  P.  C.  1021.    Andr.  162. 

(6)  3  inst.  68.    Foat.  128.     1  Hale, 


[13  MAa«Acnu§KTT8.— An  indictment  for  administering^  a  potion,  with  intent 
to  procure  an  abortion,  must  contain  an  allegation  that  an  abortion  ensued, 
w  th9t  the  woman  was  quick  with  child.    9  Man,  T.  Ji.  387. 
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felony,  the  indictment  wiU  not  be  supported  by  evidence  of  an 
entry  with  intent  to  commit  another  kind  of  felony  (i).  It  is 
usual,  therefore,  in  these  cases  in  different  counts  to  lay  the  same 
fact  with  different  intents;  as  one  count  for  a  burglarious  entry, 
with  intent  to  steal  the  goods  of  P.  D.  and  another  count  for  th& 
same  entry  with  intent  to  kill  and  murder  him  (/)• 
Conclu-  In  the  conclusion  of  the  indictment,  or  each  count,  there  arc 

indict-  several  sentences  in  common  use,  which  do  not  seem  to  be  at  all 
ment.  material.  Of  this  description,  are  "  to  the  great  damage  of  the 
party*"*  particularly  injured  by  the  offence,  "  to  the  evil  example 
of  all  others  in  the  like  case  offending  (m)^^  and  "  to  the  great 
displeasure  of  Almighty  God;''  and  though  it  is  usual  to  con- 
clude an  indictment  for  treason  ^^  contrary  to  defend?.nt's  alle- 
giance ;''  yet,  it  will  ^ufHce,  if  that  allegation  be  in  the  body  of 
the  indictment  (n)»  But  the  words  "  to  the  common  nuisance  of 
all  the  liege  subjects  of  our  lord  the  King^'*'*  seem,  according  to 
[^246]  the  better  opinions,  to  *be  necessar}^  in  all  indictments  for  com- 
mon nuisances  (o),  and  against  scolds  and  barrators  (/^).  The 
words  "  in  contempt  of  our  said  lord  the  King  and  his  laws^* 
are  frequently  used  in  indictments  in  superior  courts,  in  in- 
formations of  obtrusion,  and  in  actions  upon  statutes,  but  they 
have  been  frequently  omitted,  and  the  proceedings  held  va- 
lid (y).  And  there  seems  to  be  no  other  authority  to  prove  the 
necessity  of  their  insertion  in  any  case,  than  the  fourth  year 
book  of  Henry  the  Sixth,  where  it  is  admitted  to  be  necessary 
in  an  action  on  a  penal  statute  (r).  In  general,  therefore,  in 
indictments  for  offences  at  common  law,  they  may  be  safely 
omitted. 

Every  indictment,  except  for  mere  nonfeazance,  must  con- 
dude  against  the  peace  of  the  King^  in  whosefcign  the  offence 
was  committed;  because  all  crimes  which  are  the  subjects  of  a 
criminal  prosecution,  are  injurious  to  public  peace  and  brder, 
and  the  injury  done  to  the  commonwealth  is  considered  as  done 
to  the  Sovereign  (*).     And  it  is  laid  down  that  every  indict- 


(Jc)  I  Hale,  561.   2  East.  P.  C,  514.  c.  25.  s.  59.  contr. 

2  Leach,  774,  702,  (^)  2  RoU.  Ab.  82.    Hawk.  b.  2.  c. 

(0  2  East,  P.  C.  515.  25.  s.  95.   Bac.  Ab.  Indictment,  G.9. 

(w)  2  Ld.  Raym.  1462.  Cro.  C.  C.  43. 

(ti)  Comb.  259.  (r)  Id.  ibid. 

(o)  2  Stra.  688.   Com.  Dig'.  Indict-  (»)  Cro.  Car.  377, 8,  584.  Cro.  Jac. 

ment,  G.  6.  527.    6  Mod.  128.    3  SaUt.  190.    2 

(/»)  2  Stra.  1246.  ace.   Hawk.  b.  2.  Hale,  188.    Hawk.  b.  2.  c  25.  s.  93. 
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Aent  on  a  statate,  whether  for  a  nonfeaT^ange  or  a  direct  injury, 
must  have  these  words ;  and  therefore,  an  indictment  for  using 
a  trade,  without  having  served  an  apprenticeship,  under  the 
statute  of  Elizabeth,  will  be  bad,  if  they  are  omitted  (/).  But 
in  indictments  which  alleged  mere  nonfeazance  at  common  law, 
these  inrords  need  not  be  inserted  (ti)*  When  they  are  neces- 
sary, it  is  also  requisite  to  state  the  *peace  to  be  Ae  King's,  ("#247] 
for  the  words  *^  against  the  peace"  alone  will  not  be  suffi- 
cient (w). 

When  the  offence  was  committed  in  a  reign  preceding  that 
in  which  the  indictment  is  presented,  it  must  conclude  against 
the  peace  of  the  iate  Sovereign;  and  if  it  merely  conclude  gene- 
rally against  the  peace  of  our  lord  the  King,  it  cannot  be  sup- 
ported (x).     But  if  tjie  party  be  indicted  in  a  former  reign,  the 
proceedings  will  be  good  in  the  time  of  his  successor;  for  the 
death  of  the  King  does  not  abate  them  (y).     If  the  offence  take 
place  pardy  in  one  reign,  and  partly  in  another,  as  if  a  weir  be 
built  in  the  reign  of  one  King,  and  continued  in  that  of  an- 
other, the  indictment  must  conclude  against  the   peace  both 
of  the  late  and  the  present  Sovereign  (z)*    So,  if  on  indictment 
be  for  compassing  the  King's  death,  and  one  of  the  overt  acts 
be   the  actual  murder  of  the  King,  the  conclusion  should  be 
"  against  the  peace  of  our  late  lord  the  King,  and  also  against 
the  peace  of  our  lord  the  now  King  (a);'^  but  if  it  be  laid  against 
the  peace  of  the  late  King,  when  three  kings  have  been  pre- 
viously mentioned,  the  general  conclusion  will  not  vitiate  (6). 
And  though  the  crime  occurred  altogether  in  a  reign  preced- 
ing, if  the  indictment  conclude  against  the  peace  of  the  late 
and  of  the  present  King^  the  latter  words  may  be  rejected  as 
surplusage  (c). 

After  the  words  against  the  peace  of  our  lord  the  King^  the 
indictment,  at  common  law,  usually  concludes  *with   '^  his    [#248]. 


Bac  Ab.  Indictment,  G.  7.  Com. 
Dig.  Indictment,  G.  6.  Cro.  C.  C. 
4Q.  Burn  J.  Indictment,  IX.  Wil- 
fiamsj.  Indictment,  IV. 

(0  2  Hale,  188.  2  Ld.'  Raym.  1014. 
Bac.  Ab.  Indictment*  G.  7,  in  notest 
Cro.  C.  C.  43. 

(»)  Fortes.  131.  1  Vent.  108,  111. 


dictment,  G.  7.  Burn  J.  Indictment, 
IX.    Williams  J.  Indictment,  IV. 

(y)  7  Co.  30,  31.  Dalt.  J.  184.  2 
Hale,  189.    Cro.  C.  C.  43. 

(2)  Yelv.  66.  2  Hale,  189.  Hawk, 
b.  2.  c.  25.  8.  93.  Bac.  Ab.  Indict- 
ment, G.  7.  Cro.  C.  C.  43.  Williams 
J.  Indictment,  IV. 

(a)  Rel.  11. 

(A)  2  Ld.  Baym.  879. 

(c)  Cro.  Jac.  377.    2  Kato^l89. 
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crown  and  dignity ^^^  though  their  omission  would  be  imma- 
terial (d). 


Of  several  It  is  frequently  advisable,  when  the  crime  is  of  a  complicated 
counts.  nature,  or  it  is  uncertain  whether  the  evidence  will  support  the 
higher  and  more  criminal  part  of  the  charge,  or  the  charge  pre- 
cisely as  laid,  to  insert  two  or  more  counts  in  the  indictment  [1]. 
This  practice  indeed  is  the  more  necessary,  because,  though  the 
petit  jury  may  find  the  prisoner  guilty  of  a  part,  and  acquit  hint 
of  the  residue,  the  grand  jury  cannot  separate  the  parts  of  a  count, 
but  must  either  find  a  true  bill,  or  throw  out  the  whole ;  while 
they  may  find  some  whole  count,  and  reject  others  from'  the 
indictment  {e\  Thus  where  circumstances  render  the  evidence 
dubious,  it  is  usual  to  join  a  count  for  feloniously  breaking  out, 
witli  larceny  in  a  dwelling-house  (f).  For  the  same  reason,  it 
is  usual  to  add  to  an  indictment  under  the  39  George  III.  c.  85. 
for  embezzlement,  a  count  for  stealing  at  common  law  (^). 
And,  in  an  indictment  for  burglar}-,  to  insert  one  count  for  a 
burglarious  entry  with  intent  to  steal  the  goods  of  A.  B.  and 
stealing  them,  and  another  count  for  the  same  burglaiy  with  in- 
tent to  steal  the  goods  of  another  person,  and  sometimes,a  third 
or  more  for  a  burglar)-,  with  intent  to  kill  and  murder  (A).  And 
no  doubt  can  now  be  entertained,  that  this  course  is  as  legal  as 
it  is  advantageous;  for  it  is  even  no  objection,  either  upon  de- 
murrer, or  upon  arrest  of  judgment,  that  separate  offences  of 
[^249]  the  same  nature  are  joined  against  the  same  ^defendant,  as  we 
shall  see  more  particularly  hereafter  (i).  And  the  only  mode 
of  objecting  to  a  joinder  of  such  offences  in  case  of  felony,  is 
by  an  application  to  the  court  to  quash  the  indictment  before 
plea,  or  to  compel  the  prosecutor  to  elect,  which  charge  he  will 
try  in  a  subsequent  stage  of  the  proceedings.     But  the  court 

(d)  Comb.  258.    2  Roll.   Ab.   82.      5.    2  Leach,  708. 

2  Hale,  188.    Hawk.  b.  2.  c.  25.  s.  94.  (/)  Cro.  C.  A.  27. 

Bac.  Ab,  Indictment,  G.     Cro.  C.  C.  ^)  2  Leach,  1103. 

43.    Bum  J.  Indictment,   IX.     Wil-  (h)  2  East,  P.  C.  515. 

liams  J.  Indictment,  IV.  -  (i)  3  T.  R.  106,  7.    1  Leach,  51#, 

(e)  5  East,  304.  2  Camp.  134,  584,  511.    8  East,  41. 


[1]  Nsw  York. — If  one  count  of  an  indictment  be  ^food,  although  the 
others  may  be  defective,  it  will  be  sufficient  to  support  a  general  verdict  of 
guilty.     The  People  v.  OkotL    2  Johna,  dues,  311. 
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will  only  listen  to  such  a  request,  when  they  see  that  the  charges 
are  actually  distinct,  and  may  confound  the  prisoner,  or  distract 
the    attention  of  the  jury  (ij.     The   introduction  of  several 
counts,  therefore,  which  merely  describe  the  same  transaction 
in  different  ways,  cannot  be  made  the  subject  of  objection;  for 
the  defendant  can  neither  demur,  apply  to  the  court  to  relieve 
hinn,  or  move  in  arrest  of  judgment.     It  seems  also  to  follow 
from  these  principles,  that  every  separate  count  should  charge 
the  defendant,  as  if  he  had  committed  a  distinct  offence,  be- 
cause it  is  upon  the  principle  of  the  joinder  of  offences,  that  the 
joinder  of  counts  is  admitted  (/) ;  and  to  the  supposed  second 
or  third  offence  in  each  count  should  be  prefixed  a  statement, 
that  the  jury  super  sacramentum  suum  ulterius  praesentant  (m). 
Nor  will  the.  defect  of  some  of  the  counts  affect  the  validity  of 
the  remainder,  for  judgment  may  be  given  against  the  defendant 
upon  those  which  are  valid  (n) ;  though  in  a  civil  action,  if  one 
part  of  the  declaration  is  ill,  and  the  jury  find  entire  damages, 
the  judgment  must  be  arrested;  and  the  reason  of  this  distinc- 
tion is,  that  in  the  latter  case,  the  jury  find  entire  damages,  and 
the  court  cannot  apportion  them ;  whereas,  in  the  former,  the 
court  themselves  regulate  the  severity  of  the  sentence,  and  can 
do  so  according  to  their  discretion  upon  those  parts  of  the  in- 
dictment which  are  supported  (o).     So  that  in  case  of  *perjury,   [*250] 
if  all  the  assignments  are  wrong  except  one,  that  will  be  suffi- 
cient to  authorize  a  judgment  against  the  defendant  (p)»     Nor 
can  the  court  after  the  indictment  is  presented  by  the  grand  in- 
quest, strike  out  any  part  of  it,  however  numerous  the  counts  of 
which  it  is  composed,  for  they  cannot  alter  the  finding  of  the 
jury  (y).     And  though  every  count  should  appear  upon  the 
face  of  it,  to  charge  the  defendant  with  a  distinct  offence,  yet 
one  count  may  refer  to  matter  in  any  other  count  so  as  to  avoid 
unnecessary  repetitions,  as  for  instance  to  describe  the  defendant 
as  ^^  the  saidy  E^c.'^  and  though  the  first  coimt  should  be  defec- 
tive, or  be  rejected  by  the  grand  jury,  this  circumstance  willnot 
vitiate  the  residue  (r) ;  but  if  the  other  coimts  refer  to  a  writ,  or 


(*:)  Id.  ibid.  (p)  2  Ld.  Baym.  887.  • 

(i)  3  T.  B.  106,  r.  (y)  2  Stra.  1026.  R.  T.  H.  203, 209. 

(m)  Holt,  687—4  SUte  Tr.  686.   6  B»c.  Abr.  Indictment,  K. 
St.  IV.  App.  S6.    2  Salk.  632. ,  (r)  2  Hen.  BU.  131.    2  Sess.  Gas. 

(n)  2  Seas.  Cas.  32.  1  B.  &  P.  18T.  96. 
(o)  1  Salk.  384. 
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warrant  improperly  set  forth  in  the  first,  the  whole  indictment 
will  be  invalid  (*)• 
When  a  It  is,  however,  proper  to  observe,  that  without  the  addition 
countmay  ^^  several  counts,  the  jury  may  frequently  find  the  prisoner 
be  found,  guilty  only  of  a  minor  oiTence  included  in  the  charge,  or  a  part 
of  the  offences  there  stated*  Thus,  if  an  indictment  for  bur- 
glary be  laid,  also  with  a  felony  to  the  amount  of  forty  shillings, 
the  pris6ner  may  be  acquitted  of  the  former,  and  convicted  of 
the  latter  (f)«  And  under  an  indictment  for  burglariously 
breaking  in  and  stealing,  the  charge  may  be  modified  by  show" 
ing  a  stealing  alone,  and  the  burglarious  entry  be  abandon- 
ed (uy  So  under  an  indictment  for  a  highway  robbery,  the  of- 
fender may  be  found  guilty*  only  of  larceny  (w).  So  also  if  the 
prisoner  be  indicted  for  stealing  in  a  dwelling-house  and  put- 
ting in  fear,  he  may  be  convicted  of  simple  larceny  {x)»  And, 
r*251]  on  an  indictment  for  petit  treason,  he  may  be  found  guilty  ♦of 
murder  or  of  manslaughter  only,  for  both  these  offences  are  in- 
cluded in  the  charge  (z/) ;  as  is  also  the  offence  of  manslaughter 
in  a  charge  of  murder  (z).  So,  also  on  an  indictment  for 
privately  stealing  from  the  person,  the  defendant  may  be  found 
guilty  of  stealing  generally  (a) ;  on  an  indictment  upon  the 
statute  1  James  I.  c.  8,  of  stabbing  **  contrary  to  the  form  of 
the  statute,''  may  be  acquitted  as  to  the  offence  against  the  sta- 
tute, and  found  guilty  of  manslaughter  at  common  law  (b);  and, 
upon  an  indictment  for  stealing  above  the  value  of  a  shilling, 
may  be  convicted  of  stealing  to  a  less  amount  (c).  So  the  de- 
fendant may  be  found  guilty  upon  a  count  in  an  information 
which  charges  him  with  having  composed,  printed,  and  pub- 
lished a  libel,  if  he  is  proved  to  have  published  without  hav- 
ing composed  it;  for,  as  observed  by  Lord  EUenborough,  "  If 
an  indictment  charges  that  the  defendant  did  and  caused  to  be 
done  a  particular  act,  it  is  enough  to  prove  either.  The 
distinction  runs  through  the  whole  criminal  law,  and  it  is  in- 
variably sufficient  to  prove  so  much  of  the  indictment  as  shows 


(»)  2  Sesa.  Cas.  96.  (y)  Post.  328.     2   Hale,  184.     2 

(0  1  Leach,  88.    2  Leach,  711.   2      Hale,  302.    Hawk.  b.  2.  c.  47.  s.  6. 

Hale,  302.    •  (x)  1  Hale,  449.    2  Hale,  302. 

(«)  3  Leach,  711.  2  East,  P.  C.          (a)    1  Leach,  473.    2  Hale,  203. 

515,  6.  Hawk.  b.  2.  c.  47.  a.  6. 

(w)  1  Hale,  534^  5.  2  East,  P.  C.          (b)  2  Hale,  302.    Hawk<  b.  2.  c. 

736, 784.  47.  s.  6. 

(x)  2  Leach,  671.  (c)  Id.  ibid. 
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that  the  defendant  has  committed  a  substantive  crime  therein 
specified  (^/)»" 

The  principal  reason,  therefore,  in  these  cases,  for  the  intro- 
duction of  second  counts  applicable  to  the  inferior  charge  is, 
as  before  observed,  that  the  grand  jury  cannot,  like  the  petit 
Jury,  select  parts  of  counts  as  true,  but  must  either  find  or  re- 
ject the  whole  of  every  distinct  count  in  the  indictment.     The 
rule,  however,  as  to  finding  an  inferior  degree  of  guilt,  must  be 
understood  with  some  limitation;  for  a  felony  cannot,  upon  the 
trial,  be  modified  into  a  misdemeanour,  since  the  defendant 
would  thereby  lose  the  benefit  of  making  his  full  defence  *by  [*252] 
counsel,    a  copy  of  the  indictment,   and  a  special  jury  («)• 
Judgment,  therefore,  cannot  be  given  as  for  a  misdemeanour, 
when  the  prisoner  is  indicted  for  feloniously  stealing  things 
attached  to  the  realty  which,  from  their  nature,  cannot  be  the 
subject  of  felony;  and  if  the  indictment  charge  a  felony,  and 
a  special  verdict  find  the  facts,  which  amount  only  to  a  mis- 
demeanour, no  judgment  can  be  given  against  the  defendant 
upon  such  indictment  (y)«     So  if  two  defendants  are  indicted 
for  felony,  and  it  prove  to  be  felony  in  one  and  a  trespass  in  the 
other,  the  latter  is  entitled  to  an  acquittal  (j^)«    So  in  an  indict- 
ment for  burglary,  as  a  mere  breaking  is  not  sufficient  to  com- 
plete the.  offence,  but  a  felonious  intent  is  necessary,  if  the  in- 
tent charged  be  not  proved,  the  jury  cannot  find  any  part  of  the 
accusation  (A).     So  where  the  jury  find  a  verdict  generally 
against  the  defendant  on  a  count  for  an  assault,  false  imprison- 
ment, and  rescue,  which  is  bad  in  part,  because  it  is  not  suffi- 
ciently stated  that  the  arrest  was  lawful,  the  court  cannot  give 
judgment  as  for  a  common  assault  and  false  imprisonment  (i)* 
So  also  if  on  an  indictment  for  highway  robbery,  the  jury  find 
a  special  verdict,  raising  a  doubt  only  whether  the  prisoner 
was  guilty  of  robbery,  though  they  find  the  taking  (i),  yet 
the  court  will  not  give  judgment  as  for  a  larceny,  b«t  will 
direct  a  new  indictment  to   be   preferred,  for  the  minor  of- 


(d)  2  Cunpb.  584,  646.  (^ )  Hawk.  b.  2.  c.  47.  s.  8. 

(e)  1  Uach,  14.    2  Stra.  1133.  sed  (h)  2  Leach,  r02.    2  East,  P.  C. 
^  Cro.  Jac.  497.   Kel.  29.   Starkie,  702. 

169.  (t)  5  East,  304. 

(/)    Id.  ibid.    1  Leach,  702.     2  (k)   Comyn,  Rep.  481.     Rep.  T. 

Bast,  P.  C.  737»  778.  Haidw.  115.  sed  qiune  tiuit  deciaon. 
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fence  in  case  the  higher  ofTenbe  should  not  have  been  com- 
pleted (/). 


Joinder  of  In  cases  of  felony,  no  more  than  one  distinct  offence  or  cri- 
feMces  nii'^sJ  transaction  at  one  time,  should  regularly  be  ^charged  upon 
['N'253]  the  prisoner  in  one  indictment ;  because,  if  that  should  be  shown 
to  the  court  before  plea,  they  will  quash  the  indictment  lest  it 
should  confound  the  prisoner  in  his  defence,  or  prejudice  him 
in  his  challenge  to  the  jury ;  for  he  might  object  to  a  juryman's 
trying  one  of  the  charges,  though  he  might  have  no  reason  so 
to  dp  in  the  other ;  and  if  they  do  not  discover  it  until  after- 
wards, they  may  compel  the  prosecutor  to  elect  on  which  charge 
he  will  proceed  (m).  But  this  is  only  matter  of  prudence  and 
discretion  which  it  rests  with  the  judges  to  exercise  (^n).  For, 
in  point  of  law,  there  is  no  objection  to  the  insertion  of  several 
distinct  felonies  of  the  same  degree,  though  committ^  at  dif- 
ferent times,  in  the  same  indictment  against  the  same  of- 
fender (o) ;  and  it  is  no  groimd  either  of  demurrer  or  arrest  of 
judgment  (/»)•  Upon  this  ground  it  has  been  holden  that  an  in- 
dictment on  37  "Geo.  II L  c.  70.  may,  without  any  repugnancy, 
charge  the  double  act  that  the  defendant  endeavoured  to  incite 
a  soldier  to  commit  mutiny,  and  also  to  incite  him  to  traitorous 
practices  (^).  Thus  too  in  arson,  counts  at  common  law  and  on 
the  statute  may  be  joined  without  danger  (r) ;  a  count  for  a  rob- 
bery may  be  joined  with  another  for , stealing  privately  from  the 
person  (s)  ;  and  burglary  and  theft,  forcible  entry  and  detainer, 
have  been  frequently  united  in  the  same  proceeding  (/).  And 
where  several  forged  receipts  have  been  uttered  at  one  and  the 
same  time,  and  might  constitute  only  one  offence,  several  counts 
for  each  receipt  have  been  allowed  (ti)  ;  and  as  before  observed, 
[*254]  a  count  for  embezzlement  on  the  39  *Geo.  IIL  c.  35.  may  be 


(0  2  East,  P.  C.  708.  n.  z.  784.  41.    Bum  J.  Indictment,  l\\ 

(m)  3  T.  R.  105,  6.    2  East,  P.  C.  (g)  1  Bos.  &  Pul.  180.    2  Leacb, 

515.    3  Campb.  132.    Cro.  C.  C.  41.  799. 

Bum  J.  Indictment,  IV.  (r)  Cald.  218.    2  Leach,  1103. 

(n)  Id.  ibid.  (t)  1  Leach,  473. 

(o)  2  Hale,  173.    2  Leach,  1103.  (t)  2  Hale,  162.    Yelv.  S9.    Cro. 

(p)  Id.  ibid.    8  East,  41.    2  East,  C.  A.  27. 

P.  C.  515.    3  T.  K.  106.    Cro.  C.  C.  («)  2  East,  P.  C.  935,  6. 


fer 
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joined  with  a  count  for  a  larceny  on  the  2  Geo.  II.  c.  25.  be- 
cause both  these  oifences  are  felonies  (xv). 

In  the  case  of  misekmecmours^  the  joinder  of  several  offences 
wiU  noi^  in  general,  vitiate  in  any  stage  of  the  prosecution  (^x). 
For,  in  offences  inferior  to  felony,  the  practice  of  quashing  the 
indictment  or  calling  upon  .the  prosecutor  to  elect  on  which 
charge  he  will  proceed,  does  not  exist  (y).  But,  on  the  con- 
trary, it  is  the  constant  practice  to  receive  evidence  of  several 
libels  and  assaults  upon  the  same  indictment  (z).  It  was  indeed 
formerly  held  that  assaults  on  more  than  one  individual  could 
not  be  joined  in  the  same  proceeding  (d:),  but  this  is  now  ex- 
ploded (d) ;  for  though  two  persons  cannot  join  in  a  civil  action, 
the  reason  is,  that  the  damages  are  several,  which  cannot  apply 
to  criminal  proceedings  where  no  compensation  is  given  to  the 
prosecutor,  and  public  security  is  the  object  to  be  obtained. 

For  the  same  reason  an  indictment  for  a  libel  on  a  body  of 
trustees  will  be  good,  though  it  profess  to  be  for  a  libel  on  three,, 
of  them  only(c).  And  it  has  been  held  that  it  is  no  objection 
on  demurrer,  that  several  defendants  are  charged  in  different 
counts  of  the  same  indictment  with  several  offences  of  the  same 
nature,  though  it  may  be  a  ground  for  applying  to  the  court  in 
its  discretion  to  quash  the  indictment  (^.  But  care  must  be 
taken  that  the  offences  are  not  to  be  charged  in  such  a  manner 
as  will  confound  the  evidence,  and  that  no  counts  be  joined  upon 
which  the  judgments  must  necessarily  be  different,  as  a  charge 
of  felony  with  another  of  mere  misdemeanour ;  for  it  may  ope- 
rate like  a  misjoinder  in  civil  actions,  ^and  if  so,  the  indict-  t^255] 
ment  will  be  bad  on  demurrer,  or  on  motion  in  arrest  of  judg- 
ment (e)«  Still,  however,  it  is  no  objection  to  an  indictment  that 
the  punishment  for  one  of  the  offences  is  positive,  and  for  the 
other  discretionary  {f) ;  and  after  a  general  verdict  the  objec- 
tion of  misjoiner  may  be  avoided  by  entering  up  judgment  upon 
a  particular  count  (^).     And,  therefore,  where  a  defendant  was 


{'^)  2  Leach,  110&  ^  dictment,  £.  Bum  J.  Indictment,  IV. 

^  (ar)  3  T.  R.  105,  6.  2  Campb.  132.  (c)  1  Sess.  Cass.  262. 

2  Burp.  984.    8  East,  41.    Bum  J.  (d)  8  East,  41. 

Indictment,  IV.    Cro.  C.  C.  41.  (e)  3  T.  R.  103,  435.    But  see  1 

(y)  2  Campb.  132.       ^  East,  P.  C.  408,  9,  410. 

(«)  Id.  ibid.  (/)  4  East,   174.     1  East,  P.  C. 

(o)  2  Stra.  870.  2  Ld.  Raym.  1572.  408, 9,  410.    2  M.  &  8.  533. 

*  Sesg.  Cass.  24.  (^)  4  East,  179.    1  E*st,  P.  C.  408, 

(*)  2  B^n.  984.    Com.  Dig-.  In-  9,  410. 
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indicted  ou  9  Ann,  c.  14.  for  an  assault  cm  accdunt  of  moueV 
won  at  gaming,  the  punishment  of  which  is  prescribed  by  the 
statute,  and  for  an  assault  at  common  law,  after  a  general  ver- 
dict, a  motion  in  an^est  of  judgment  was  abandoned  by  the 
counsel  for  the  prisoner  (A).  And  if  two  distinct  offences  are 
charged,  and  one  of  them  is  not  indictable  or  laid  without  suffi- 
cient precision,  judgment  will  be  given  for  the  crown  if  the 
other  be  sufficient  upon  general  demurrer;  for  we  have  already 
seen,  that  part  of  an  indictment  may  be  good,  though  the  otlier 
part  be  defective  {?). 


.loinder  of      Wc  have  now  to  consider  the  joinder  of  several  persons  as 
several  de-  Jefendants  in  the  same  indictment,  as  to  the  law  both  respect- 
and  of       ing  the  joinder  of  pnncipals  and  those  which  are  distinguished 
Lid  acces-  ^  accessaries.     And,  here,  although  it  is  not  our  purpose  tp 
*'*"^*-        examine  the  nature  of  crimes  or  the  liability  of  offenders  to 
punishment,  it  will  be  necessary  to  state  the  leading  rules  and 
distinctions  relating  to  pnncipals  and  accessaries  in  general,  in 
\       order  more  clearlv  to  understand  the  structure  of  indictments 
against  them,  and  the  rules  of  joinder  by  which  they  arc  respec- 
tivelv  affected. 
r*256]       ♦Offenders  are  t'lthtr  prhici/jals  in  the ^r^f  degree,  principals 
in  the  stcojid  degree,  or  accessaries'  before  or  ajter  the  fact,  in 
.  which  order  we  shall  first  briefly  consider  them  (i). 
Of  princi-       A  man  may  be  a  principal  in  two  degrees.     A  principal  in 
amfftecoml  ^^f^^^  ^f-'^^^^'t  is  l^e  that  is  the  actor  or  actual  perpetrator  of 
degree,      the  crime;  and  in  the  second  degree^  he  who  is  present  aiding 
and  abetting  the  fact  to  be  committed  (/). 

Principals  in  the  second  degree  were  formeiiy  denominated 
and  regarded  as  only  accessaries  at  the  fact  (m).  And  it  seems 
that  he  who  actually  committed  the  crime,  was  alone  guilty  as 
principal,  and  those  who  were  present  aiding  and  assisting,  were 
but  in  the  nature  of  accessaries,  and  could  not  be  put  upon  their 
ti-ial  until  the  principal  was  first  convicted  («).     This  distinc- 


(A)  4  East,  179,  34.    4  Burr.  2074. 

(0  2  Sess.  Cas.  32.  (m)  4  Burr.  2074. 

(k)  1  Hale,  232.  („)  i  Hale;  437. 

(0  1  Hale,  233,  615.  4  Bla.  Com. 


OP  THE  INDICTMENT.  211 

lion  has,  however,  been  long  since  exploded,  and  now  the  stroke' 
is  constructively  given  by  all  who  consent  and  who  are  present 
at  its  infliction,  and  they  may  be  put  upon  their  trial  though  the 
actual  slayer  is  neither  outlawed  nor  found  guilty  (o).  In  or- 
der, however,  to  make  the  aiders  and  abettors  thus  highly  cul- 
pable, three  requisites  must  be  united;  they  must  be  present, 
— aiding  and  assisting — with  a  felonious  intention  to  the  fe- ' 
lony  (J?)  [1]. 

1.  T/i€t/  must  be  present-^— But  the  presence  need  not  be-an 
actual  standing  within  sight  or  hearing  of  the  fact;  but  an  ac- 
tive co-operation  in  the  crime  at  the  time  of  its  commission,  as 
where  one  stands  to  keep  watch  at  a  convenient  distance  while 
another  completes  the  felony  (y).  So  if  several  persons  come 
to  a  house  with  intent  to  make  an  afiray,  and  one  be  killed, 
while  the  rest  are  engaged  *in  riotous  and  illegal  proceedings,  [#257] 
though  they  are  dispersed  in  different  rooms,  all  will  be  princi- 
pab  in  the  miirder  (r)  [2].  And  there  are  some  cases  in  which 
a  criminal,  though  absent  at  the  time  his  contrivances  produce 
their  fatal  effects,  is  a  principal  in  the  first  degree;  thus  in  case 
of  murder  by  poisoning,  a  man  may  be  a  principal  felon  by  pre- 
paring and  laying  the  poison  (*),  or  by  giving  it  to  an  innocent 
person  to  administer,  who  is  ignorant  of  its  pernicious  quality  (^), 
though  he  be  not  present  when  the  very  deed  of  poisoning 

(o)  9  Co.  67.  b.     Plowd.  98.  a.     1  tlawk.  b.  2.  c.  29.  a.  8.     1  East,  P.  C. 

Hale,  437,, 8.     Hawk.  b.  2.  c.  29.  s.  7.  258. 

(A)    1  Hale,  438,   9.     Fost.  349,  (a)  3  Inst.  1^8.     Kel.  52, 3.    Fost. 

350.  349.    4  Bla.  Com.  349.     Hawk.  b.  2. 

Iq)  1  Hale,  439.   3  Inst.  64.    FcsL  c.  29.  s.  11. 
350.   Hawk.  b.  2.  c.  29.  s.  8.    1  East,  (0  Fost.  349.    1  Hale,  616.  Hawk. 

P.  C.  257,  8.  b.  2.  c.  29.  s.  11.  ' 

(r)  Dalt.  J.  c.  161.     1  Hale,  439.  , 


[1]  UxiTZD  States. — To  make  a  man  principal  in  miinler,  it  is  not  ncccp- 
sary  that  he  should  inflict  the  mortal  wound.  It  issufficient  if  lie  be  present, 
aiding*  and  abetting  the  act ;  nor  is  it  necessary  that  there  should  be  a  particu- 
lar malice  against  the  deceased-  It  is  sufficient  it*  there  be  deliberate  malig- 
nity and  depravity  in  the  conduct  of  the  party.     1  GalHaon  Hep.  624. 

[2]  U^rrKii  Statks. — ^If  a  numlier  of  persons  eorspire  together  to  do  an  un- 
lawful act,  and  death  happen  in  the  prosecution  of  the  design,  it  is  murder  in 
all.  If  the  unlawful  act  was  a  trespass,  the  miirder,  to  affect  all,  must  be  done 
in  the  prosecution  of  the  dcsi^.  If  the  unlav  ful  act  be  a  felony,  it  will  be 
murder  in  all,  although  the  death  happen  collate ndly,  or  beside  tlie  principal 
design.     1  Gal.  Sep.  624. 

If  a  number  of  persons  conspire  to  seize  with  force  and  violence  a  vessel, 
and  nm  away  with  her,  and  if  necessary  to  kill  any  person  who  shall  oppose 
them  in  the  design,  and  death  ensue  in  the  prosecution  thereof,  it  is  murder 
in  all  who  are  present,  aiding  and  abetting  in  executing  the  design.  1  GctU. 
Hep.  624. 
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is  committed.  And  the  same  rule  will  apply  to  other  murders 
committed  in  the  absence  of  the  murderer,  by  means  which  he 
had  prepared  before  hand,  and  which  probably  could  not  fail  to 
prove  fatal.  Thus,  by  laying  a  trap  or  pitfall  for  another  where- 
by he  is  killed;  turning  out  a  %¥ild.  beast  with  intent  to  do  mis- 
chief; or  exciting  a  madman  or  child  to  commit  murder,  ^o  that 
death  thereupon  ensues,  the  party  offending  is  guilty  of  murder 
as  a  principal  in  the  first  degree  (u).  For  he  cannot  be  called 
an  accessary,  because  that  supposes  some  other  person  to  have 
been  principal;  and  the  poison,  the  innocent  conveyer,  the  pit- 
fall, the  madman  and  the  child  cannot  be  principals,  for  they 
are  the  guildess  instruments  of  death  in  the  hand  of  their  em- 
ployer. As,  therefore,  he  must  be  certainly  guilty  either  as 
principal  or  as  accessar}'',  and  cannot  be  so  as  the  latter,  he  must 
be  the  former;  and  if  a  principal  then  in  the  first  degree,  for 
there  is  no  other  criminal,  much  less  a  superior  in  the  guilt, 
whom  he  could  aid,  abet,  or  assist.  But  where  a  man  incites  a 
guilty  agent  to  commit  murder,  and  he  is  neither  actually  nor 
constructively  present,  the  perpetrator  is  th^  principal  felon,  and 
the  former  only  an  accessary  before  the  fact  (w). 
[♦258]  '^Secondly.  They  must  also  be  aiding^  assisting^  and  abeU 
ting,  to  constitute  them  principals  in  the  second  degree.  For 
mere  presence  is  not  enough  to  implicate  them  thus  deeply  in 
the  guilt.  Thus,  if  two  persons  are  fighting,  and  a  third  comes 
by  and  looks  on,  but  assists  neither,  he  is  not  guilty  of  homicide 
in  any  degree,  though  he  may  be  fined  for  a^  misprision  if  he 
neglect  to  exert  himself  to  apprehend  the  offenders  (x).  But, 
if  several  come  with  intent  to  do  mischief,  though  only  one  does 
it,  all  the  rest  are  principals  in  the  second  degree  (y).  So,  if 
one  present  command  another  to  kill  a  third,  both  the  agent  and 
the  contriver  are  guilt)'^  (2).  And  where  many  are  engaged  in 
the  perpetration  of  a  criminal  act,  and  one  of  them  is  guilty  of 
murder  in  the  pursuit  of  their  common  objett,  all  who  ^ere 
engaged  in  the  riot  or  disorder,  are  principals  in  the  second  de- 
gree (a)  [1]. 

(tt)  Fost.  349.     1   Hale,   514     4  (y)  1  Hale,  440.  Hawk.  b.  2.  c.  29. 

Bla.  Com.  35.  Hawk.  b.  2.  c.  29. 8. 11.  s.  8. 

(wj  1  Hale,  435.     3  Inst.  49.  (z)  Id.  ibid. 

(a?)  1  Hale,  439.    Hawk.  b.  2.  c.  (a)  1  Hale,  442, 3,  4.    Hawk.  b.  2. 

^9.  s.  10.  c.  29.  9.  8. 


fl]  See  note  to  pag^  211,  ante. 
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Thirdly.  But  to  constitute  a  principal  in  the  second  degree 
there  must  be  not  only  a  presence,  and  an  aiding  and  abetting, 
but  2i  participation  in  the  felonious  design^  or,  at  least,  the  oiFence 
must  be  within  the  compass  of  the  original  intention  {b).  For 
if  a  master  assaults,  with  malice  prepense,  and  the  servant,  be- 
ing ignorant  of  his  master^s  malignant  design,  take^  part  with 
him,  the  servant  is  not  an  abettor  of  murder,  but  of  man- 
slaughter only.  So  if  an  affray  arise  between  two  parties,  and 
constables  interfere  and  are  killed,  those  who  killed  them,  know- 
ing  their  office,  are  principals  in  the  first  degree ;  those  who 
abetted  them,  not  knowing  or  having  the  possibility  of  knowing 
their  ^tuation,  are  guilty  in  the  second  degree,  of  manslaughter 
only;  and  those  who  were  present,  and  concerned  in  the  original 
affray,  but  desisted  from  interfering  on  the  approach  of  the  offi- 
cers, are  not  at  all  concerned ;  for  thb  was  a  new  outrage,  *in-  [*259] 
dependent  of  the  original  quarrel  (r) ;  and,  in  order  to  render  , 
persons  Hable  as  principals  in  the  second  degree,  the  killing,  or 
other  act,  must  be  in  pursuance  of  some  unlawful  purpose,  and 
not  collateral  to  it  {d). 

Where  the  principals  in  the  second  degree  are  thus  impli-  PuhmIi-  -. 
cated  in  the  guilt,  they  are  generally  liable  to  the  same  punish-  nriwiptJff 
ments  with  the  actual  perpetrators  of  the  crime.     And  this,  not  *"  *^  j^ 
only  in  offences  at  common  law,  but  in  cases  of  felonies  created  gree. 
by  statute,  to  which  the  same  implication  extends  (e).     But 
where  the  act  is  necessarily  personal,  as  in  stealing  privately 
from  the  person,  he  whose  hand  took  the  property  can  alone  be 
guilty  under  the  statute,  and  aiders  and  abettors  are  only  prin- 
cipals in  a  simple  larceny  (y*).  So,  on  an  indictment  on  the  sta- 
tute against  stabbing  (^),  only  the  party  who  actually*  stabs  is 
ousted  of  clergy  (A).     On  this  subject  it  was  observed  by  Lord 
Mansfield,  that  the  distinction  between  principals  in  the  first 
and  second  degree  relates  to  the  priority  of  trial  (i),  by  which 
must  be  understood,  that  principals  in  the  second  degree  may 
be  arraigned  and  tried  before  the  principal  in  the  first  degree 


(6)  1  East,  P.  C.  257,  8,  9.    Kel.  473.  2  East,  P.  C.  701.  Cro.  C.  C.  49. 
109, 117.    X  Hale,  442,  3, 4.    Dougl.  {g)  1  Jac.  1.  c.  8. 

211,  2.  (A)  1  East,  P.  C.  348,  350.  1  Hale, 

{<)  1  Hale,  446.  468.    2  Hale,  344.    4  Burr.  2076.    2 

\d)  1  East,  P.  C.  258.  Ld.  Raym.  842.    Hawk.  b.  2.  c.  33.  s. 

le)  1  LeiBch,  64.    4  Burr.  2076.  98.    Starkie,  77.  note  u. 
')  1  Hale,  529.    1  Leach,  7, 266,  (»')  4  Burr.  2076. 
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has  been  oudawed  or  found  guilty  (/i);  whereas,  at  common 
law,  accessaries  cannot  be  tried  till  after  the  principal  has  been 
convicted,  or,  at  least,  must  be  tried  at  the  same  time,  though 
that  law  has,  as  we  shall  hereafter  see,  been  much  altered  (/)• 

If  an  indictment  be  framed  against  one  for  murder,  as  the 
actual  perpetrator,  and  another  for  aiding  and  assisting,  as  prin- 
[*260]  cipal  in  the  second  degree,  the  latter  may,  it  *seems,  be  con- 
victed, though  the  former  be  acquitted  (m) ;  and,  if  A.  be  in- 
dicted as  having  given  the  mortal  stroke,  and  D.  and  C.  as  pre- 
sent, aiding  and  assisting,  and  upon  the  evidence  it  appears  that 
B.  gave  the  stroke,  and  A.  and  C.  were  only  aiding  and  assist- 
ing, the  evidence  will  maintain  the  indictment  and  judgment  be 
given  against  all  the  defendants,  for  it  is  only  a  circumstantial 
variance,  as,  in  law,  the  mortal  blow  is  the  act  of  all  that  are 
present  aiding  and  abetting  (n).  So  the  indictment  may  charge 
all  the  parties  as  principals  in  the  first  degree  (0),  and  it  was 
held  by  all  the  judges  of  England,  that  an  indictment  agsunst 
three,  for  the  single  act  of  shooting  at  the  prosecutor  under  the 
Black  Act,  was  sufficient  (p)*  But  there  are  exce]>tions  to  this 
rule  as  to  the  structure  of  the  indictment  under  particular  sta- 
tutes, as  in  an  indictment  on  the  statute  against  stabbing  (^), 
where  as  no  other  is  ousted  of  clergy,  but  he  who  actually  stabs 
or  thrusts,  it  must  be  laid  truly  which  of  the  offenders  stabbed 
the  party,  and  which  merely  aided  and  abetted;  for  otherwise 
neither  of  them  could  be  convicted  of  the  capital  part  of  the 
charge  (r).  And  if  two  persons  are  indicted,  and  it  appears 
that  one  of  them  is  altogether  innocent,  having  repented  of  his 
purpose,  and  left  his  companion  before  the  felony,  but  it  is  un- 
certain which  is  guilty,  both  must  be  acquitted  (s)^  So  on  ah 
indictment  upon  8  Eliz.  c.  4*  for  privately  stealing  from  the 
•  person,  no  one  can  be  capitally  con\'icted,  but  he  whose  hand 
actually  takes  the  property,  and,  therefore,  where  a  man  was 
prosecuted  for  this  offence,  but  it  did  not  appear  whether  he  or 


(k)  1  Hale,  437.    2  Hale,  223.    9  (o)  Tost.  351,  425.    Hawk,  b,  2. 

Co.  67.  b.    Plowd.  97,   100.    Hawk.  c.  23.  s.  76.    2  Hale,  344. 

b.  2.  c.  29.  8.  7.  (/>)  3  T.  R.  105.  1  Leach,  359.  n.  a. 

(/)  4  Bla.  Com.  40.  (g)  1  Jac.  1.  c.  8. 

(m)  I  Leach,  360.  1  Salk.  334,  .5.  (r)  1  East,  P.  C.  348, 350.    2  Hrie, 

(n)  1  Hale,  437,  8.  463,  521,  2.    2  344.     4  Burr.  2076.    1  Hale,  468.    2 

Hale,  185,  292,  344.     1  Leach,  360.  Ld.  Ravm.  842.     Hawk.  b.  2,  c.  33. 

1  East,  P.  C.  350,  1.    Hawk.  b.  2.  c.  s.  98. 

46.  s.  39.    Post.  351.    2  Show.  510.  (*)  1  Leach,  oP.7 
3  Mod.  121.. 
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an  accomplice  actually  took  the  aiticles  in  "^question,  he  was    [#261] 
acquitted  of  the  statutable  ofFence,  and  convicted  of  simple  lar- 
ceny (t). 

An  accessary  is  not  the  chief  actor  in  the  offence,  nor  pre-  Of  accei- 
sent  at  its  performance,  but  is,  in  some  way,  concerned  there-  '*"^*" 
in  (2^).     In  considering  the  nature  of  this  degree  of  guilt,  we 
will  first  examine,  what  offences  admit  of  accessaries,  and  what 
not;  who  may  be  accessaries  before,  and  who  after,  the  fact 
which  constitutes  the  crime. 

There  can  be  no  accessaries  in  high  treason,  for  all  who  are 
concerned  are  principals;    the  same  acts  which  make  a  man 
accessary  in  felony,  making  him  a  principal  in  treason,  because 
of  the  heinousness  of  the  crime  (w).     Besides,  it.  is  to  be  consi- 
dered, that  the  bare  intent  to  commit  treason  is  in  many  cases, 
actual  treason;  as  imagining  the   death  of  the  king,  or  con- 
spiring to  depose  him  from  the  throne  (;c)«    And,  as  no  one  can 
advise  or  abet  such  a  crime,  without  an  intention  to  have  it 
done,  there  can  be  no  accessaries  before  the  fact,  since  the  very 
advice  and  abetnient  amount  to  principal  treason  (y)»     But  this 
rule  does  not  hold  in  case  of  inferior  treasons,  such  as  those 
which  relate  to  the  coin;  for  in  these  no  advice  to  commit  them 
unless  they  are  actually  performed,  can  make  a  man  a  principal 
traitor  (z).     So  also  in  petit  larceny,  and  all  offences  below  the 
degree  of  felony,  there  can  be  no  accessaries  either  before  or 
after  the  fact,  but  all  persons  concerned  therein,  if  guilty  at  aA, 
are  principals  (a).     Thus  the  highest  and  lowest  offences  are 
alike  in  this  respect;  the  former,  because  of  the  magnitude  and 
danger  of  the  guilt;  the  latter,  because  "^^the  crime  is  so  small  [#262] 
that  the  law  does  not  condescend  to  mark  the  minor  shades  of 
distmction.   So  also  in  manslaughter  th^re  can  be  no  accessaries 
before  the  fact,  because  it  is  in  its  nature  sudden  and  unpreme- 
ditated, arising  from  the  heat  of  blood  and  the  violence  of  the 
passions  (by     But  in  the  case  of  forgery  (c)  and  all  other  inter- 


i: 


/)  1  Leach,  473.  («)  Post.  342.   4Bla.  Com.  35. 

u)  4  Bla.  Com.  35.    1  Leach,  515.  (a)  12  Co.  82, 3.  2  Inst  183.  Dalt. 

(w)  3  Inst.  21,  438.    1  Hale.  233,  J.  c.  161.   Co.  Lit.  57,    1  Hale,  613, 

613.    Dalt  J.  c.  161.    Fost.  34i.    12  616.    Hawk.  b.  2.  c.  29.  s.  1.    Cro. 

Co.  81,  2.    Co.  Lit  57.    Hawk.  b.  2  C.  C.  50.    4  Bla.  Com.  35. 

c.  29.  8.  1.    4  Bla.  Com.  35.    Cro.  C.  (b)  1  Hale,  616.    Moore,  461.  Cro. 

C.  49.  £liz.  540.    Hawk.  b.  2.  c.  29.  s.  24. 

S)  4  Bk.  Com.  35.  4  Bla.  Com.  36. 

)   Id.  ibid.  ace.    Fost.  342.  &c.  (c)  2  East,  P.  C.  973,  4.    ^  Leacli, 

cont.  1090. 
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mediate  oiFences,  there  may  be  accessaries  bodi  before  an4  after 
the  fact,  which  we  are  now  shortly  to  consider* 
f  Accessa-  '  1st.  An  accessary  before  the  fact,  is  he  that  being  €tbsent  at 
t^fect*^^^^  time  of  the  actual  perpetration  of  the  felony,  procures, 
counsels,  commands,  incites,  or  abets  another  to  commit  it  (jf). 
If  a  person  be  present^  and  aiding  and  abetting,  he  camiot  be  in- 
dicted as  an  accessary  {e).  Words  that  seem  to  imply  mere 
permission,  as  if  one  person  informs  another  that  he  is  about  to 
commit  a  felony,  and  the  latter  replies  "  you  may  do  your  plea-^ 
sure  for  me,"  this  does  not  implicate  him  as  an  accessary,  but 
it  only  fixes  him  with  the  guilt  of  a  misprision  (/").  If  one  hire 
another  to  lay  poison  in  order  to  kill  a  third,  and  he  take  it  and 
die,  the  party  hired  is  guilt}*^,  though  absent,  as  principal,  and 
the  contriver  is  accessary;  but,  if  the  latter  were  present  at 
the  laying  and  disposing  of  the  poison,  both  would  be  princi- 
pals [g).  And  whoever  procures  a  felony  to  be  committed, though, 
through  the  intervention  of  a  third  person,  without  any  per- 
sonal communication  with  the  principal,  is  an  accessary  before 
the  fact  (Ji).  So  if  the  reputed  father  of  a  child  unborn,  advise 
the  mother  to  kill  it  on  its  birth,  and  she  acts  according  to  his 
r*263l  persuasion,  he  is  an  accessary  to  the  murder  ^though  the  object 
of  his  malice  was  not  in  being  at  the  time  of  his  advice  (/)•  He 
who  commands  or  counsels  another  to  commit  an  unlawful  act, 
is  liable  to  all  the  natural  and  probable  consequences  which  may 
^ arise  from  its  perpetration;  thus,  if  A*  commands  B.  unlawfully 
to  beat  C.  and  B,  beat  C.  till  he  dies,  A.  is  accessary  to  the  ttiur- 
der  (>^).  So  if  A.  command  B.  to'rob  C.  and  he  kill  him  in  the 
attempt;  or  to  bum  one  house,  and  the  fire  destroys  more,  A. 
win  be  accessary'  to  the  subsequent  felonies  (/)•  But  the  pro* 
curer  will  not  be  liable,  if  the  agent  commit  a  crime  of  a  dfffer- 
ent  complexion,  or  upon  a  different  object  than  that  to  which 
he  was  incited.  Thus  if  A.  commands  B.  to  bum  a  certain 
house,  with  which  he  is  well  acquainted,  and  he  bums  another, 


{d)  1  Hale,  615.    4  Bla.  Com.  ^6,  J.  c.  161.    3  Inst.  51.    Hawk.  b.  2.  c. 

Com.  Dig.  Justices,  T.'  1.  29.  s.  18.    4  Bku  Com.  37. 

(e)  1  Leach,  515.    3  P.  W.  476.  (k)    1   Hule,  417.      PlowdL    475. 

(/)  1  Hale,  616.    Hawk.  b.  2.  c.  Hawk.  b.  2.  c.  29.  s.  18.    Foat.  370. 

29.  s.  23  and  s.  28.  Com.  Dig.  Justices,  T.  1.— queiy :  this 

(jg)  1  Hale,  616.    Post.  349.    Kel.  must  mean  where  the  directioii  was  to 

52,  3.    Com.  Dig.  Justices,  T.  1.  beat  violently,  see  1  Hale,  442,  3,  4. 

(A)  Post.  125.     4  Bla.  Com.  o7.  1  East,  P.  C.  257,  8, 9.   Kel.  109,  IVT. 

Com.  Dig.  Justices,  T.  1.  {I)  Id.  ibid. 

(0  Dyer  186.  a,   1  Hale,  617.  Dalt. 


OF  THE  INDICTMENT.  217 

or  to  steal  a  certain  horse,  and  he  steals  a  different  horse,  or  a 
cow,  or  to  rob  a  man  of  plate  on  a  journey,  and  he  breaks  open 
his  house  in  the  night,  in  order  to  steal  it,  and  thereby  commits 
burglary,  A«  will  not  be  liable  to  be  indicted  as  accessary  to  the 
crimes  committed,  because  B.  knowingly  acting  contrary  to  the 
comnxands  of  A.  it  is,  on  his  part,  a  mere  ineffectual  tempta- 
tion, and  the  specific  crime  he  planned  was  never  completed  (m). 
But  if  the  variance  of  B.  be  merely  a  deviation  in  circumstance 
or  place,  as  if  A.  procure  him  to  murder  C.  by  poison,  and  he 
kills  him  with  a  sword,  A.  will  be  an  accessary  to  the  crime/ 
for  the  means  used  are  immaterial,  so  diat  the  criminal  object 
be  effected  {n)»  And  though  it  has  been  said  (o),  that  if  A,. 
command  B.  to  poison  C.  and  B,  in  ^mistake  poisons  D#,  that  [*264} 
A.  is  not  answerable,  this  seems  a  position  hardly  reconcileable 
to  the  reason  of  the  case,  nor  borne  out  by  the  authority  cited 
to  support  it;  for  the  true  criteria  to  determine  whether  the  in- 
stigator of  a  felony  is  guilty,  as  accessary',  to  a  felony  somewhat 
different,  are^  that  if  the  principal  committed  the  crime  in  con- 
sequence of  the  flagitious  advice-^and  if  the  event,  in  the  ordi- 
nary course  of  things,  w  as  the  natural  consequence  of  the  acts 
suggested,  A.  is  unquestionably  guilty,  but  if  the  agent,  from 
die  uaere  wickedness  of  his  own  mind,  intentionally  commits  a 
different  offence,  A.  will  not  be  implicated  in  the  guilt  of  the 
principal  (Jf).  If  the  crime  solicited  to  be  conunitted  be  not 
perpetrated,  then  the  adviser  can  only  be  indicted  for  a  misde- 
meanour (^). 

2.  An  accessary  after  the  fact  ^  may  be  where  a  person  know-  Accessa- 
ing  a  felony  to  have  been  committed  by  an  individual  receives,  JhTfact.^ 
relieves,  comforts,  or  assists  the  felon  (r).  This,  it  must  be  ob- 
served, arises  in  cases  of  felony  alone,  for  there  can  be  no  acces- 
saries after  the  fact  at  common  law  to  any  petit  larceny,  misde- 
meanour, or  trespass  (s).  In  order  to  chai*ge  a  person  as  ac- 
cessary after  the  fact,  the  felony  must  be  completed — ^he  must 


(m)    Plowd.  475.      1  Hale,   617,  b.  2,  c.  29.  s.  18.   Com.  Dig.  Justices, 

Hawk.  b.  2.  c.  29.  s.  18.    Post.  360.  T.  1. 

Com.  Dig.  Justices,  T.  1.  see  princi-  (jb)  Post.  372.   Com.  Dig".  Justices, 

pie  in  trespass,  1  jgast.  Rep.  Iu6.  T.  1.    1  East,  Hep.  106. 

(»)  Plowd  475.  1  Hale,  617.  Post  (g)  2  East,  Rep.  5. 

369.    Hawk.  b.  2.  c.  29.  s.  20.    4B]a.  (r)  1  Hale,  6l8.    4  Bla.  Com.  37. 

Com.  37.    Com.  Dig.  Justices,  T.  1.  Com.  Dig,  Justices,  T.  2. 

(o)  1  Hale,  617.'  Plowd.  475.  Hawk.  («)  1  Hale,  618. 
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know  the  felon  to  be  guilty — ^and  he  must  receive,  relieve,  com- 
fort, or  assist  him* 

The  fdomj  must  he  completed.  If,  therefore,  A.  gives  B.  a 
mortal  stroke,  and  C.  receives  or  relieves  A.  or  helps  him  to 
escape  before  the  death  of  B.,  and  B.  tifterwards  dies,  C.  is  not  an 
accessary,  because  at  the  time  when  he  harboured  A.  no  felony 
had  been  completely  committed  {t\ 
[*265]  He  must  knorv  that  the  felon  is  guilty  (w) ;  and  *this,  there- 
fore, is  always  averred  in  the  indictment  (tt;).  And  though  it 
seems  to  have  been  doubted  whether  an  implied  notice  of  the 
felony,  will  not,  in  some  cases,  suffice,  as  where  a  man  receives 
a  felon  in  the  same  county  in  which  he  has  been  attainted, 
which  is  supposed  to  haVe  been  a  matter  of  notoriety  (x*),  it 
seems  to  be  the  better  opinion,  that  some  more  particular  evi- 
dence is  requisite  to  raise  the  presumption  of  knowledge  (j/). 
Such  an  attainder  may  indeed,  under  certain  circumstances, 
afford  some  evidence  to  a  yxry  against  a  person  charged  with 
knoxvingly  receiving,  but  cannot  excuse  the  omission  of  that 
allegation  in  the  indictment,  or  supply  the  want  of  proof  upon 
the  trial  (2). 

As  to  what  shall  be  esteemed  a  receivings" relteving^  comfort- 
ingy  or  m^^isting  a  felon,  it  may  be  observed,  generally,  that  any 
assistance  whatever  given  to  him,  to  hinder  his  being  appre- 
hended, tried,  or  suffering  punishment,  is  sufiicient«  to  convict 
the  offender  (a).  So  lending  him  a  horse  to  ride  away  in  order 
to  enable  him  to  escape  his  pursuers,  assisting  him  to  escape 
from  prison,  or  rescuing  him  from  the  officers  of  justice,  will 
tnake  a  man  accessary  to  a  felony  (^),  But  the  assistance  or 
support  must  be  given  in  order  to  favour  an  illegal  escape ;  so 
that  to  support  a  criminal  in  prison,  to  receive  or  comfort  him 
when  he  is  ovtt  on  bail,  or  to  afford  him  advice  and  assistance  to 
procure  his  legal  acquittal,  are  not  unlawful,  but  frequently  hu- 
mane and  laudable  (c).    To  receive  stolen  goods,  knowing  them 


(0  1  Hale,  622.    Hawk.  b.  3.  c.  39.  2.  c.  29.  s.  S3,  n.  a. 

s.  35.  (o)  1  Hale,  618.   Hawk.  b.  2.  c.29. 

(tt)  1  Hale,  622.  Hawk.  b.  2.  c.  29.  4  Bla.  Com.  37.    Com.  Dig.  Josticcs, 

8.  32.    Com.  Dig.  Justices,  T.  2.  T.  2. 

(w)  Hawk.  b.2.  c.  29.  s.  33.  (b)  1  Hale,  618.  Hawk.  b.  2.  c.  29. 

(x)  Dyer,  355,    Staunf.  41.  b.  8.  26,  7.    4  Bla.  Com.  38.    Com.  Dig. 

(y)  1  Hale,  323, 622.  3  Peere  Wms.  Justices,  T.  2. 

496.    Hawk.  b.  2.  c.  29.  s.  33.  4  Bla.  (c)  1  Hale,  620,  1.    Hawk.  b.  2.  c. 

Com.  37.  29.  s.  28.    4  Bla.  Com.  38.    Dalt.  J.  c. 

(?)  3  Peere  Wn^s.  496.    Hawk.  b.  161.    Com.  Dig.  Junttcea,  T.  2. 
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to  be  stolen,  not  falling  tinder  any  of  the  descriptions  of  |he 
common  law,  *did  not  constitute  the  receiver  an  accessary,  hut  [*266] 
was  a  distinct  misdemeanour  punishable  by  fine  and  imprison- 
ment (d)m  But  by  the  -  several  statutes  (e)  the  receivers  were 
made  accessaries  after  the  fact,  and  subjected  to  severer  judg- 
ment; and  by  a  modem  provision (y),  the  receivers  of  linen 
stolen  from  bleaching  grounds,  are  made  felons  without  benefit 
of  clergy.  The  only  relation  which  excuses  the  harbouring  a 
felon,  is  that  of  a  wife  to  her  husband,  because  she  is  consi- 
dered as  subject  to  his  control,  as  well  as  bound  to  him  by  af- 
fection (^).  But  no  other  ties,  however  near,  will  excuse ;  for 
if  the  husband  protect  the  wife,  the  father  his  son,  or  a  brother 
his  brother,  they  contract  the  guilt,  and  are  liable  to  the  punish- 
ment of  accessaries  to  die  original  felony  {/i)» 

There  may  be  an  accessary  to  a  person  who  was  accessary 
before  the  fact,  as  if  A.  advise  and  procure  B.  to  murder  C: 
by  this  A*  is  accessary  before  the  fact;  and  though  but  acces- 
sary, yet  if  D.  receives  and  conceals  him  from  justice,  D.  here- 
by becomes  an  accessary;  but  there  cannot  be  an  accessary  to 
a  person  who  was  accessary  after  the  fact  (/). 

Formerly  the  accessary  could  never  be  tried  without  his  OMm  Time  of 
consent,  before  the  conviction  or  outlawry  of  the  principal,  un-  cesaan-. 
less  they  were  tried  together  (i).     But  the  statute  1  Ann,  sta- 
tute 2*  c,  9,  s,  2»  enacts  that  whoever  shall  buy  or  receive  stolen 
goods,  knowing  the  same  to  have  been  stolen,  may  be  prosecuted 
for  a  misdemeanour,  and  pimished  by  fine  and  imprisonment, 
Aough  the  principal  felon  be  not  convicted^    And  this  provi- 
sion is  extended  by  22  Geo*  III*  c.  58.  s.  1.  to  cases  of  petit 
larceny^  and  all  persons  guilty  as  siccessaries  of  receiving  ♦in  [*26r] 
grand  larceny,  are  liable  to  be  indicted  as  such,  at  any  time  be- 
fore the  conviction  of  the  principal.     And  by  recent  statutes, 
receivers  of  goods,  metals  affixed  to  houses,  &c.  and  articles  of 
plate  or  jewellery,  may  be  tried,  found  guilty,  and  transported 


id)  Yclv.  4.    1  Hale,  620.    Com.  Justices,  T.  2. 

Dip.  Justices,  T.  2.  (A)  1  Hale,  621.  Hawk.  b.  2.  c.  29. 

(e)  3  &  4  W.  &  M.  c.  9.    5  Ann,  c.  s,  34.    4  Bla.  Com.  39.    Com.  Dig^. 

31.    4  Geo.  I.  c.  11.  Justices,  T.  2. 

(/)  18  Geo.  n.  c.  27.  (»)  3  Peere  Wms.  475. 

Hale,  621.  Hawk.  b.  2.  c.  29.  {k)  Fost.  369.    1  Hale,  623.  H»wk. 


&)  11 

34.    4 


Bla.  Com.  39.    Com.  Dig.      b.  2,  c.  29.  s.  36.    4  Bla.  C.40. 
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Punish- 
ment  of 
accessa- 
ries. 


Of  the 
joinder  of 
several  as 
principals. 


[*268] 


for  fourteen  years,  although  the  thief  has  neither  been  tried  nor 
prosecuted  to  outlawry  (/)  [1]. 

The  fncnishment  of  accessaries  before  the  fact  is,  in  general, 
the  sanfie  with  that  of  principals,  for  they  are  frequency  the 
most  deeply  criminal  (m).  But  accessaries  after  the  fact  are,  in 
most  cases,  allowed  the  benefit  of  clergy,  and  the  punishment  is 
often  trivial  («).  In  the  case  of  horse  stealing,  however,  the 
statute  32  Eliz.  c.  12,  s.  5.  has  taken  away  clergy  from  accessa- 
ries, as  well  after  as  before  the  fact;  but  this  is  to  be  understood 
to  relate  only  to  those  who  were  accessaries  at  the  time  that  act 
was  passed,  and  not  to  receivers  or  others  who  have  been  made 
so  by  subsequent  statutes  (o). 

Having  thus  considered  the  leading  distinctions  between 
principals  and  accessaries,  and  partially,  the  structure  of  the  in- 
dictment against  them,  we  return  to  examine  when  and  in  what 
manner  several  defendants  may  be  joined  in  an  indictment,  in 
whatever  degree  they  are  guilty.  And  first,  we  will  inquire 
when  several  principals  in  the  first  degree  and  second  degree, 
may,  or  must  be  joined  in  one  indictment. 

Where  the  act  is  such  as  several  may  join  in,  all  the  offenders 
n\ay  be  included  in  the  same  indictment  (/»).  Thus,  though 
torts  are  in  their  nature  several,  and  each  one  must  answer  for 
his  own  individual  crime;  yet  where  several  keep  a  common 
gaming  or  other  disorderly  house,  or  are  *guilty  of  deer  steal- 
ing, maintenance,  extortion,  trespass,  or  other  offences  which  ad- 
mit of  the  agency  of  several,  they  may  be  either  joindy  or  seve- 
rally indicted  (y).  But  where  the  criminality  arises  in  consequence 
of  some  personal  disqualification  to  do  an  act  in  itself  lawful,  as 
for  exercising  a  trade  under  the  statute  of  Elizabeth,  not  having 
served  an  apprenticeship,  each  individual  must  be  prosecuted 


(0  4  Geo.  I.  c.  11.  29  Geo.  H.  c. 
30.  s.  1.    10  Geo.  III.  c.  48. 

(m)  DalL  J.  c.  161.    3  P.  W.  475. 

(n)  Fost.  372.    3  P.  Wms.  475,  6. 

(o)  Fost.  373. 

(p)  See  generally  2  Hale,  173.  2 
Burr.  984.  1  Sess.  Cas.  426.  Hawk, 
b.  2.  c.  25.  s.  89.  Com.  Dig.  Indict- 
ment, F.    Bac.  Ab.  Indictment,  G.  5. 


Cro.  C.  C.  41,  2.   Bum  J.  Indictment, 
IV. 

(9)  2  Hale,  173, 4.  10  Mod.  335,  6. 
1  Vent.  302.  1  Salk.  382.  2  Ld.  Haym. 
1248.  Hawk.  b.  2.  c.  25.  9.  39.  Com. 
Dig.  Indictments,  F.  Bac.  Ab.  Indict- 
ment, G.  5.  Burn  J.  Indictment,  IV. 
8  East,  47. 


[1]  'VEaMoirr. — A  person  may  be  convicted  of  receinng  stolen  goods,  al- 
though the  principal  has  not  been  convicted.     2  Tyiers  Bep,  249. 
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alone  (r).   So,  also,  several  cannot  be  joined  in  an  indictment  for 
perjury,  because  the  assignment  must  be  of  the  very  words  spoken, 
and  the  words  uttered  by  one  cannot  possibly  be  applied  to  those 
which  proceed  from  another ;  besides,  one  of  the  defendants 
may  be  desirous  of  obtaining  a  certiorari,  while  the  others  are 
anxious  for  an  immediate  trial  (s).     Upon  the  same  principle, 
no  indictment  can  be  supported  against  several  for  being  com- 
mon scolds  or  barrators  (0,  nor  for  absenting  themselves  from 
church  (w),  nor  can  scvei'al  parishes  be  indicted  together  for  suf- 
fering a  highway  to  be  out  of  repair  (w).  So  neither  can  several 
individuals  be  joindy  indicted,  for  omitting  to  rqjair  the  pave- 
ment before  their  respective  houses  (jt).     But  several  may  be 
indicted  for  the  same  libel  if  they  all  joined  in  publishing  it  (y). 
And  the  same  persons  being  concerned  as  principals  in  the  same 
offence,  may  aU  be  joined  in  the  same  indictment,  though  the 
degrees  of  guilt  may  differ.     Thus,  in  case  of  felony,  where  se- 
veral are  present  aiding  and  abetting  *they  may  be  joined  with  [*269] 
the  principal  in  the  first  degree,  and  charged  in  the  indictment 
either  as  the  actual  perpetrators,  or  as  aiders  and  abettors  (z). 
And,  in  all  cases  of  high  treason,  petit  larceny,  mayhem  and 
offences  inferior  to  felony,  the  act  of  one  being,  in  law,  the  act 
of  the  rest,  the}'  may  all  be  charged  as  having  jointly  commit- 
ted the  offence  {a) ;  except  in  case  of  becoming  a  traitor,  by  har- 
bouring another  traitor,  in  which  case  the  indictment  must  be 
specially  framed  (^).     Where  the  principal  in  the  second  de- 
gree is  charged  as  an  aider  or  abettor,  it  is  not  necessary  to  set 
forth  in  the  indictment  the  means  or  manner  by  which  he  be- 
came thus  g\ult}%  but  merely  to  describe  him  generally  as  being 
present,  aiding  and  abetting  at  the  felony,  and  murder  (as  the 
case  is)  committed,  in  manner  and  form  aforesaid (c).     But 


(r)  2  Roll.  Abr.  81.  1  ^tra.  623. 
5  Mod.  181.  2Se8s.  Cas.  221.  4  Burr. 
2046.  10  Mod.  335,  6.  1  Vent.  3o2. 
1  Sidk.  382.  2  Hale,  184.  Hawk.  b. 
2.  c.  25.  s.  89.  Com.  Dig.  Indictment, 
F.  Bac.  Ab.  Indictment,  G.  5.  Bum 
J.  Indictment,  IV. 

(0  3  T.  H.  103,  4.  2  Stra.  921. 
1  Sess.  Cas.  424.  2  Burr.  983,  4.  2 
Barnard,  24,  8v;.  Hawk.  b.  2.  c.  25. 
s.  89.  in  notes.  Bac.  Ab.  Indictment, 
^.  5.    Com.  Dig.  Indictment,  F. 

(«)  2  Stra.  921. 

(«)  Trcm.  P.  C.  26r. 


(t:;)  R.  T.  H.  105.    Styles,  15r. 

(a-)  2  Itol.  Ab.  81.  Hawk.  b.  2.  c. 
25.  s.  89. 

(y)  2  Burr.  985.  Ram  J.  Indict- 
ment, IV. 

(t)  3  T.  R.  305.  1  Leach,  64,  359, 
505.     Hawk.  b.  2.  c.  25.  s.  64. 

(a)  7  East,  65.  1  Hale,  615,  521,  2. 
4  Bla.  Com.  36.  - 

(b)  Fost.  345. 

(c)  2  Ld.  Raym.  846.  1  Hale,  521, 
2.  Hawk.  b.  2.  c.  25.  s.  64.  Id.  b.  2. 
c.  29.  9. 17.  4  Co.  42.  see  form  Leach, 
:360.  post  2  vol. 
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merely  to  charge  him  with  being  present  will  not  sufBcef  becaueub 
he  may  possibly  be  innocent  (d)*  In  indictments  for  homicide, 
it  is  safer  to  aver  the  abetment  generally;  but  if  it  be  laid  spe* 
cially,  it  should  refer  to  the  stroke,  and  not  to  the  death  {e).  And 
it  seems  proper  to  aver  the  abetting  with  malice  prepense,  and 
then  to  draw  the  conclusion  that  all  present  murdered  the  de* 
ceased  (^f)*  But  care  must  be  taken,  if  the  stroke  and  death 
were  on  different  days,  to  lay  the  murder  on  the  latter,  though 
the  abet^ng  was  on  the  former,  for  till  then  no  felony  was  ccnn- 
pleted  (g). 

If  money  and  goods  be  obtained  upon  false  pretences,  all 
who  are  present  aiding  may  be  included  in  one  indictment  under 
the  statute  (A)«  And  if  the  crime  arise  out  of  the  same  act, 
f*270]  though,  the  parties  stand  in  different  ^relations,  they  may  be 
joined  in  the  same  indictment;  thus,  if  a  wife  join  with  a 
stranger  in  the  murder  of  her  husband,  they  may  be  prosecuted 
together,  though'  the  wife  is  guilty  of  petit  treason,  and  the 
stranger  of  murder  only  (iy  And  in  that  case,  the  mdictment 
may  conclude  that  they  ^^  feloniously^  traitorously^  and  of  their 
malice  aforethouffhty  did  kill  and  murder^'*  which  will  be  good 
for  both  of  them,  applying  to  each  their  appropriate  terms  {k). 
So,  several  present  at  the  death  of  a  man  may  be  charged  with 
different  degrees  of  homicide  in  the  same  indictment ;  thus  if  A* 
with  malice,  abet  B.  who  gives  the  blow  without  malice^  it  is 
murder  in  the  former,  and  but  manslaughter  in  the  latter;  and 
thus  it  may  be  stated  in  the  proceedings  (/)•  And  there  seems 
to  be  no  reason  why,  on  the  trial,  if  two  be  indkted  for  mur- 
der, the  jury  may  not  find  it  murder  as  to  one,  and  manslaughter 
as  to  the  other.  But  if  this  distinction  appear  to  the  grand  in- 
quest upon  the  evidence  to  support  the  bill,  a  new  bill  for  the 
inferior  offence  should  be  presented  against  the  less  guilty  indi- 
vidual (m). 

Several  offenders  may  also,  for  different  offences  of  the  same 
kind,  be  in  some  cases  included  in  the  same  indictment,  the 
word  "  severally^^  being  inserted,  which  makes  it  several  as  to 


(d)  Hawk.  b.  2.  c.  25.  s.  64.    Fost.      dictment,  F.  •  Barn  J.  Indictment,  IV. 
351.   4  Co.  £ep.  42.  (A)  Id.  ibid. 

(e)  4  Co.  42.  (/)  9  Co.  67.  3  Bulst.  206.  1  Leach, 
(/)  9  Co.  62.  360. 

(g)  4  Co.  42.  (m)  3  Bulst  206,    2  Hale,  162,    2 

(A)  1  Leach,  505.  Rol.  Rep.  408.     1  Sid.  230.    Hawk. 
0)  Post.  106,  329.    Com.  Dig:.  In-      b.  2.  c.  29.  s.  7. 
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each  of  them,  though  the  court  will,  in  its  discretion,  quash  the 
indictment  if  any  material  inconvenience  appear  to  arise  from 
the  mode  in  which  it  is  preferred  (n)  [1].  Thus  it  has  been 
holden  that  four  persons  may  be  joined  for  erecting  four  inns, 
which  prove  to  be  common  nuisances,  if  the  wbrd  severally  be 
inserted,  though  the  want  of  that  word  will  vitiate  (o).  And  the 
same  rule  applies  to  the  keeping  of  disorderly  houses,  *the  [*271] 
fiame  term  being  inserted  (/»)•  But  it  seems  that  to  warrant  such 
joinder,  the  offences  must  be  of  the  same  nature,  and  such  as 
will  admit  of  the  same  plea  and  sentence,  or  it  may  operate  like 
a  misjoinder  in  civil  proceedings,  and  be  bad  upon  demurrer, 
or  after  a  general  verdict,  in  arrest  of  judgment  (y).  In  all  these 
cases,  however,  the  charge  is  several  against  each  individual, 
and  the  jury  may  acquit  some,  while  others  are  found  guilty  (r). 
But  there  are  some  exceptions  to  this  rule,  as  in  cases  of  con- 
spiracy and  riot,  where  one  cannot  be  indicted  for  an  offence 
committed  by  himself  alone,  and  the  acquittal  of  so  many  a9 
shall  render  it  impossible  for  the  rest  to  have  committed  the 
offence  must,  of  course,  extend  to  him  (ji).  And  if  several  be 
concerned  in  executing  a  treasonable  or  seditious  design,  it  is 
best  to  include  them  in  one  proceeding  that  the  evidence  for  the 
crown  may  not  be  disjomted  (/).  On  the  other  hand,  an  indict- 
ment may  be  defective  for  including  too  many;  as  for  indicting 
a  woman  for  the  murder  of  her  illegitimate  child,  and  anothei* 
person  being  present  aiding  and  abetting;  if  the  only  evidence 
of  guilt  be  the*  concealment,  both  the  prisoners  might  be  ac- 
quitted (r/)-  As  each  individual  is,  in  all  cases,  responsible  onlv 
for  his  own  criminal  actions  or  omissions,  the  result  whether 
the  defendant  be  indicted  alone  or  with  others  will  be  similar, 
and  no  inconvenience  can  arise  to  the  defendants  from  being 

(n)  3  T.  R.  106.    8  East,  46.  Burn  iq)  3  T.  R.  103,  6.    1  East,  46.    2 

J.  Indictment,  IV.  Campb.  132. 

(o)  2  HolL  Rep.  345.    2  Hide,  174.  (r)  Kel.  9.  Burn  J.  Indictment,  IV. 

8  East,  47.    Com.  Dig.  Indictment,  F.  (*)  1  Stra.   193.    12  Mod.  262.     2 

B«c.  Ab.  Indictment,  G.  5.    Bum  J.  Salk.  593.    Com.  Dip.   Information, 

Indictment,  IV.  D.  7.    13  Bast,  412. 


(f)  Id.  ibid.   2  Hale,  174.   Bum  J.  (0  Kel.  9, 

indxctment,  TV.  (u)  1  East,  P.  C.  229. 


[1]  ViMOjrr.— Where  an  assault  and  batteiy  has  been  made  upon  two,  in 
me  same  afWay,  and  both  are  wounded  by  the  same  stroke,  and  the  offender 
™«  been  legally  convicted  of  the  assault  and  battery  upon  one;  an  indictment 
Jnnot  afterwards  be  sustained  against  him  for  the  assault  and  battery  upon 
«e  other.    2  Tylen  Hep,  387. 
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jointly  indicted;  for  if,  on  the  trial,  the  evidence  affects  them 
differently,  the  judge,  in  his  discretion,  will  select  stich  parts  of 
it  as  are  applicable  to  each,  and  leave  their  cases  separately  to 
the  jury,  in  order  that  each  individual  may  have  an  impartial 
trial,  unprejudiced  by  the  casef  of  his  associates  (w). 
[*272]        *As,  at  common  law,  the  accessar}'  cannot  be  convicted  be- 
accessa-     ^^^^  ^^^  principal,  without  his  own  consent,  and  as  the  crime  pf 
lies.  the  former  depends  upon  the  guilt  of  the  latter,  it  is  both  usual 

and  proper  to  include  them  m  the  same  indictment  (x).  In  this 
case,  if  tlie  principal  plead  the  general  issue,  the  accessary  will 
be  required  to  plead  also;  and  if  he  plead  the  same  plesf^both 
may  be  tried  by  the  same  inquest,  but  the  principal  must  be  first 
convicted;  and  the  jur)-  will  be  charged,  if  they  find  the  former 
not  guilty,  that  the  latter  must  also  be  acquitted  (?/).  Where 
the  parties  ai*e  thus  joined  in  the  same  proceeding,  the  proper 
course  is  first  to  state  the  guilt  of  the  principal,  as  if-  he  alone 
» had  been  concerned,  and  then,  in  case  of  accessaries  be/ire  the 
fact,  to  aver  "  that  C.  D.,  late  of,  &c.  (the  procurer)  before  the 
"  committing  of  the  said  felony  and  murder  (or  burglary,  as^ 
"  the  case  is)  in  form  aforesaid,  to  wit,  on,  &c.  with  force  and 
^'  arms,  &c.  did  maliciously  and  feloniously  incite,  move,  pro- 
"  cure,  aid,  and  abet  (or  "  counsel,  hire,  and  command")  the 
"  said  A.  B.  (the  principal  felon),  to  do  and  commit  the  said  fe- 
*'  lony,  and  in  manner  aforesaid  against  the  peace,  &c.  (z)*"  And 
where  a  man  is  indicted  as  accessary  after  the  fact,  together 
with  his  principal,  the  original  felony  is  to  be  stated  in  the  same 
way,  and  the  conclusion  must  aver  that  the  accessary  <iid  re" 
ceive^  harbour  and  maintain^  &c.  the  principal  felon,  well  knoxv- 
ing  that  he  had  committed  the  felony  (a).  The  averment  of 
knowledge  is  indispensably  requisite;  because,  without  it,  the 
[*273]  guilt  does  not  manifestly  appear  (b).  *But  it  is  in  no  case  ne- 
cessary to  use  the  word  "  accessary"  in  the  indictment  (t),  or 
to  set  forth  the  means  by  which  the  accessary  before  the  fact 
incited  the  principal  to  commit  the  felony,  or  the  accessary  after. 


(w)  3  T.  R.  106.    8  East,  46.  (z)  See  form  1  Leach,  515.    Wil- 

'    (x)  Fost.  365.    1  Hale,  623.    Bum  liams  J.  Accessaries,  V.  post  2  vol. 
J.  Accessaries,  IV,    Williams  J.  Ac-  (a)  Id.  ibid.     See  form  post  2  vol. 

cesaaiy,  V.    Com.  Dig.  Justices,  T.  3.  (^)  1  Hale,  622,    Com.  Dig..  Jus- 

(y)  1  Hale,  624.    2  Hale,  222,  3.  tices,  T.  2.    Hawk.  b.  2.  c.  29.  s.  33, 

Hawk.  b.  2.  c.  29.  s.  47.    Com.  Dig.  Burn  J.  Indictment,  HI.    Hawk.  b.  2. 

Justices,  T.  3.    Burn  J.  Accessary^  c.  25.  s.  67.    2  Lev,  208. 
IV.    Williams  J.  Accessary,  V.  (c)  3  P.  W.  477. 
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received,  concealed,  or  comforted  him;  for  it  is  perfectly  im- 
material in  what  way  the  purpose  of  the  one  was  effected,  or 
the  harbouring  of  the  other  secured;  and  as  the  means  are  fre- 
quently of  a  complicated  nature,  it  would  lead  to  great  incon- 
venience and  perplexity  if  they  were  always  to  be  described 
upon  the  record  (d). 

In  an  indictment  against  the  accessary  alone^  after  the  convic- 
tkosi  of  the  principal,  it  is  not  necessary  to  aver  that  the  latter 
committed  the  felony,  or  on  the  trial  to  enter  into  a  detail  of  th^ 
evidence  adduced  against  him ;  but  it  is  sufficient  to  recite  with 
certainty  the  record  of  the  conviction,  because  the  court  will 
presume  every  thing  on  the  former  occasion  to  have  been  right- 
ly- and  properly  transacted  (e*).  But  this  presumption  must  give 
way  to  positive  evidence  of  the  innocence  of  the  principal,  which 
it  is  fully  competent  to  the  supposed  accessary  to  produce  (/). 
And,  therefore,  if  it  appear  on  the  trial,  that  the  principal  was 
erroneously  convicted,  the  defendant  indicted  as  accessary  is 
entitled  to  an  acquittal  {g). 

Where  the  accessary  became  guilty  in  a  county  different  from 
that  in  which  the  principal  felony  was  committed,  it  was  an- 
ciently doubted,  from  the  strict  locality  of  offences  at  common 
law,  whether  he  could  be  indicted  in  either  (A).  But  by  the  sta- 
tute 2  and  3  Edw.  VI*  c.  24.  s.  3  and  4.  in  case  of  murder  the 
accessary  ^lay  be  indicted  in  the  county  where  the  death  hap- 
pens, and  in  case  pf  any  other  felony,  where  his  individual  guilt 
arises.  *But  when  the  accessary  is  indicted  under  thi:^  statute  [^274] 
in  a  different  county  from  that  in  which  the  felony  was  com- 
mitted, it  is  not,  as  in  other  cases,  sufficient  to  state  that  the  prin- 
cipal was  convicted^  but  it  must  be  averred,  that  he  was  actually 
guilty  in  the  other  coimty  (i)»  And,  in  this  case,  the  indictment 
should  first  describe  the  offence  to  have  been  committed  by  the 
principal  in  the  second  county ^  according  to  the  fact  (k) ;  and 
then  aver  that  the  accessary  did  procure  or  receive  according  to 
the  nature  of  his  crime',  and  the  degree  in  which  he  was  guilty. 

*  (<5  Co.  Ent.  56,  ST.  Hast.  Ent.  48,  324. 

51,  2,    9  Co.  114.    Hawk.  b.  2.  c.  29.  (^)  Id.  ibid. 

8.  17.  {h)  Hawk.  b.  2.  c.  29.  s.  48.  ante 

(e)  7  T.  R.  465.    Post.  365.    Com.  178. 

%.  Justices,  T.  3.    See  form  post  (»)  9  Co.  114.    3  Inst.  49.     Hawk, 

•ccondvol.  b.  2.  c.  29.  ».  51.     1  Stat.  Tr:  351. 

(/)  Fo«t.  121,  365.   3  Campb.  265.  (*r)  3  Inat.  49. 
Ctrni.  Dig.  Justices,  T.3.  4  Ella.  Com. 
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In  further  pursuance  of  the  statute  of  Edw.  VI.  two  recent  acts 
of  parliament  direct  that  accessaries  may  be  indicted  either  in 
the  county  where  the  felony  was  completed,  or  where  they  were 
themselves  guilty,  and  that  receivers  of  stolen  goods  may,  be 
indicted  in  the  county  where  they  were  guilty  of  receiving  (/)• 
So  that  they  may,  at  the  present  day,  be  legally  indicted  in 
either. 

It  is  in  no -case  necessary  in  a  separate  indictment  against  the 
accessary,  to  aver  the  judgment  pronounced  on  the  principal  (m). 
Formerly,  indeed,  it  was  thought  that  the  latter  must  be  at- 
tainted before  the  former  could  be  prosecuted;  and,  therefore, 
when  the  principal  stood  mute,  obtained  his  pardon,  or  was  al- 
lowed the  benefit  of  clergy,  the  accessary  escaped  unpunish- 
ed (/i).  But  by  the  statute  1  Ann,,statute  2.  c.  9.  s.  1.  if  the 
principal  stand  mute  or  peremptorily  challenge  inore  than  twen- 
^,  or  be  convicted,  but  for  some  extrinsic  cause  not  attainted,  the 
accessary  shall  be  compelled  to  answer.  Thus  the  reason  of 
the  law  ceasing,  the  law  itself  has  ceased,  and  the  great  bar  to 
the  punishment  of  accessaries  is  removed  by  the  statute.  So 
even  though  the  principal  felon  be  unknown,  a  receiver  of  stolen 
go<kl8  may  be  indicted  for  the  misdemeanour  (o).  But  if  the 
1*275]  original  offender  be  *known,  an  averment  that  he  is  unknown 
will  be  fatal  (/»)•  It  is  not  necessary  to  allege  in  such  indict- 
ment that  the  principal  cannot  be  taken  or  has  not  been  con- 
victed (y). 

Although  accesaries  before  the  fact  are,  in  general,  in  the 
judgment  of  the  law,  equally  criminal  with  principals  (r),  acces^ 
saries  after  the  fact  are  adpiitted  to  clergy^  except  where  it  is 
taken  away  by  some  particular  statute,  as  in  cases  of  horse^ 
stealing  («),  and  stealing  linen  from  bleaching  grounds  (^),  when 
the  receivers  are  ousted  of  clergy.  For  a  statute  which  takes 
away  clergy  from  aiders  and  abettors,  does  not  by  those  ^ords 
include  accessaries  after  the  fact  (u);  so  that  the  punishment  of 
the  latter  is  often  comparatively  trivial  («;)• 


(Q  43  Geo.  m.  c.  11.  s.  5  and  6.  (p)  Id.  ibid. 

44  Geo.  m.  c.  92,  s.  8.  (9)  5  T.  R.  83.    2^£ast,  P.  C.  781. 

(m)  2  Leach,  925.    2  East,  P.  C.  (r)  1  Hale,  615.    4  Bla.  Com.  39. 

782.  (•)  31  Eliz.  c.  12.  s.  5.  ante  2&r, 

(n)  Fo8t.  362,  3,  4.  Com.  Dig.  Jus-  (t)  18  Geo.  U.  c.  27. 

tices,  T.  3.  (tt)  2  Ld.  Baym.  846. 

(0)  3  Campb.  264.  see  form  post  (tv)  Post.  372. 
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We  have  hitherto  spoken  of  huUctments,  widiout  making  any  indict, 
distiuctioa  between  thosis  which  are  preferred  for  offences  at  ^^  ^^ 
coniinon  law,  and  those  \^hich  are  framed  upon  the  provisions  ^^®'- 
of  particular  acts  of  parliament.     It  is  now  proper  to  examine 
those  peculiar  requisites  which  the  latter  kind  of  indictments 
must  contain.     It  will,  however,  be  only  necessary  to  show  the 
cases  hi  which  thev  differ  from  indictments  at  common  law:  for 
all  the  rules  that  affect  the  former,  relate  also,  in  general,  to  the 
latter;  whatever  precision  is  required  in  the  one  is  also  neces^ 
sary  in  the  other;  and  it  is  often  insufficient  merely  to  pursue 
the  description  of  the  offence  given  in  the  statute  by  which  it  is 
created  (x)«     Thus  in  an  indictment  for  obtaining  money  by 
false  tokens,  upon  33  Hen«  VIII.  or  for  obtaining  goods  and 
money  under  &lse  pretences,  upon  3  Geo.  II.  c.  24.  the  false 
tokens  or  pretences  and  other  means  by  which  the  crime  was 
affected,  must  appear  on  the  face  of  *the  record  (t^).     And    [*276] 
though  it  was  formerly  holden  (z),  that  in  convictions.it  was 
sufficient  to  pursue  the  description  of  the  statute,  it  is  now  set- 
tled that  this  will  not  dispense  with  obser\dng  the  general  re- 
quisites of  that  summary  proceeding,  unless  a  particular  form 
be  expressly  given  by  the  statute  (a).    We  shall  now,  therefore, 
proceed  to  examine  the  features  which  an  indictment  on  the  sta- 
tute must  contain  peculiar  to  itself,  viz.  When  it  is  necessary 
to  recite  the  statute— -what  misrecital  will  vitiate — ^how  far  the 
description  of  the  offence  must  be  brought  within  the  words  of 
the  act — ^when  the  proceedings  will  be  good  at  common  law*— 
and  how  far  it  must  conclude  contrary  to  the  form  of  the  sta- 
tute or  statutes  in  such  case  made  and  provided  (^). 

It  has  long  been  perfectly  setded,  that  %ere  is  no  necessity  Recital  of 
in  any  indictment  or  information  on  a  public  statute,  whether  ^nce^ 
the  offence  be  evil  in  its  own  nature  or  only  becomes  so  by  the  rtatute, 
prohibitions  of  the  legislature,  to  recite  the  statute  upon  which 
it  is  founded;  for  the  judges  are  bound  ex  officio  to  take  notice 
of  all  public  acts  of  parliament,  and  where  there  are  more  than 


g)  Htwk.  b.  3.  c.  25.  s.  99.  (z)  1  Ld.  Raym.  583. 

)  1  Leach,  487.    2  East,  V\  C.  (a)  2  Leon.  38,  39.    2  Burr.  679, 

837.    2T.B.  581.    2  Stro.  1127.    7  1037.    2  East,  Rep,  340.    Bosc.  on 

Mod.  316.   Hawk.  b.  2.0.25.8.57.  D.  Con.  43.    Hawk.  b.  2.  c.  25.  s.  111. 

10.    3  £ast«  P.  C.  1123,  4.    3  M.  and  (b)  See  Hawk.  b.  2.  c.  25.  s.  99  to 

8. 379.  119. 
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one  by  which  the  proceeding  can  be  maintained,  they  will  refer 
it  to  that  which  is  most  for  the  public  advantage  (c).  But  if 
the  indictment  profess  to  recite  the  statute  and  there  be  a  mate- 
rial variance,  and  the  indictment  conclude  "contrary  to  the 
form  of  the  said  statute,^'  such  variance  will  be  fatal,  and  there- 
[♦27'7]  fore  it  is  in  no  case  advisable  to  recite  it  (d) ;  *though  if,  after 
such  misrecital  of  a  public  act,  the  indictment  conclude  gene- 
rally as  "contrary''  to  the  statute  in  such  case  made  and  provi- 
ded," omitting  any  reference  to  the  statute  recited,  the  recital 
may  be  rejectetl  as  surplusage  (^). 

But  the  parts  of  a  private  act  ii]X)n  which  an  indictment  is 
framed,  must  be  set  out  specially,  the  same  as  other  facts, 
and  a  variance  if  properly  shown  to  the  court  will  be  fatal  (/")• 
But  the  error  must  be  properly  shown  to  the  court  by  the  de- 
fendant, for  they  will  presume  the  statute  of  which  they  cannot 
ex  officio  take  notice,  to  be  correcdy  recited  (^).  It  will  there- 
fore be  necessary  to  inquire  what  in  such  case  would  be  deem- 
ed a  variance,  so  as  to  vitiate  the  proceedings* 

It  is  in  no  case  necessary  to  set  forth  the  day  on  which  the 
statute  was  enacted,  and  therefore  it  is  better  altogether  to  omit 
it  (//) ;  for  a  mistake,  in  this  respect,  will  frequendy  prove  fatal* 
Thus  if  a  parliament  was  first  holden  on  the  28th  day  of  April, 
in  the  32d  year  of  Henry  the  Eighth,  and  afterwards  holden  on 
tlie  12th  day  of  April  in  the  next  year,  and  a  statute  passed  on 
the  last  of  these  day^  be  recited  as  made  at  a  parliament  holden. 
on  the  first  of  them,  the  mistake  will  be  fatal  (?)•  So  if  parlia- 
n\ent  be  summoned  for  the  23d,  and  afterwards  prorogued  to 
the.  25th,  it  would  be  a  misrecital  of  an  act  passed  during  its 
sitting  to  describe  it  as  holden  on  the  former  (^k).   And  in  some 


(r)  Dver,  155.  a.  346.  b.    6  Mo<l. 

1  -ii).     Cro.  Eliz.  187,  236.     Hob.  310. 

2  Hale,  172.    Hawk.  b.  2.  c.  25.  s.  100. 

1  Saund.  135.  n.  3.  Bac.  Abr.  indict- 
ment, I.  Burn  J.  Indictment,  IX.  1 
Chltty  on  Pleading,  218. 

(r/)  Cro.  Eliz.  236.  249.  Plow.  79, 
83,  84.  1  Stra.  214.  Doiig-1.  94.  4  Co. 
48.  Fost.  372.  Cro.  Car.  135.  1  Roll. 
Kep.«49,  50.     Sir  Wm.  Jones,   194. 

2  Hale,  172.  Hawk.  b.  2.  c.  25.  s. 
101.  Bac.  Abr.  Indictment,  H.  Sta- 
tute, L.  5.    Burn  J.  Indictment,  IX. 

(<r)  Id.  ibid.  1  Ld.  Raym.  382.  Cro. 
Car.  232,  3.  2  Hale,  172,  3.  Hawk. 
b.  2.  c.  25.  8.  104.    6  T.  R.  77'3.  ace. 


but  see  1  Saund.  133.  n.  3,  in  whtck 
tliis  distinction  is  not  noticed. 

(/)  1  Sid.  356.  2  Hale,  172.  Hawk. 
b.  2.  c.  25.  s.  103.  Bac.  Abr.  Indict- 
ment, H.  2.    Burn  J.  Indictment,  IX. 

(Sr)  Hawk.  b.  2.  c.  25.  s.  103.  B»c. 
Abr.  Indictment,  H.  2.  Bum  J.  In- 
dictment, IX.  1  Chitty  on  Pleading, 
218,  9. 

(A)  Dyer,  203.  Han^k.  b.  2.  c.  25. 
8.  104.   Bac.  Abr.  Indictment,  H.  2. 

(i)  Hawk.  b.  2.  c.  25.  s.  104.  Plow. 
79,83,84,  Cro.  Car.  232.  Cro.  Jac. 
139.    Bum  J.  Indictment,  IX. 

(k)  2  Dyer,  203.  Hawk.  b.  2.  c.  25. 
8. 104. .  Bac.  Abr.  lDdictment»  B.  2. 
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cases  the  averment  that  a  Statute  was  made  at  a  parliament  [#278] 
holden  in  a  year  when  it  sat  by  prorogation  instead  of  the  ses- 
sion of  parliament,  has  been  considered  as  a  fatal  variance;  be- 
cause the  court  will  not  make  any  case  stronger  than  the  party 
himself  has  done  upon  the  record  (/).  But  the  indictment  may 
be  supported,  if  it  has  been  the  constant  course  of  precedents 
thus  to  refer  to  the  statute  by  which  the  offence  was  created  (m). 

A  repugnancy  in  setting  forth  the  time  when  the  parliament 
was  holden,  as  if  a  statute  be  recited  to  have  been  made  in  the 
first  and  second  year  of  the  king,  will  vitiate  -  the  proceedings 
under  it  (n).  And  so  a  mistake  in  the  day  from  which  the  sta- 
tute began  to  operate,  will  be  material  if  a  particular  period  be 
specified  in  ite  provisions  (o);  but  now  by  a  recent  act  (^),  the 
day,  month,  and  year  of  passing  a  statute,  and  of  its  receiving 
die  royal  assent,  are  to  be  indorsed  upon  it,  and  to  be  regarded 
as  the  time  of  its  commencement,  unless  some  other  date  be 
particularly  expressed  in  its  body.  It  has  been  said,  that  an 
indictment  was  in  one  instance  discharged,  for  not  showing  the 
county^  in  which  the  parliament  was  holden  (^);  but  as  the  time 
need  not  be  averred,  it  is  probable  the  omission  of  the  place 
would  be  regarded  as  equally  immaterial  (r).  If,  however,  the 
indictment  profess  to  set  forth  the  county  and  mistake  it,  it  can- 
Hot  be  supported  (*)• 

The  title  and  preamble  of  the  act,  need  not,  in  any  case,  be 
recited,  for  they  form  no  part  of  the  law ;  *the  titlie  is  mere  r#2f 9] 
matter  of  description  given  by  the  maker,  and  the  preamble  is 
no  part  of  the  statute,  but  generally  contains  the  reasons  and  in- 
ducements for  its  being  enacted  (t).  But  although  the  contrary 
seems  to  have  been  thought  by  Lord  Hale  («),  it  is  the  better 
opinion  that  if  a  party  undertake  to  recite  them,  he  must  set 
them  forth  with  correctness,  or  otherwise  the  variance  will  be 
fatal,  if  the  indictment  conclude  contrary  to  the  statute  afore- 


(/)  4 Inst.  27.  CrO.  Jac.  111.  I.utw. 
140.  1  Dyer,  95.  a.  2  Dyer,  in.  a. 
Skin.  110,  111.  Uawk.  b.  2.  c.  25.  s. 
104.   Bac.  Abr.  Indictment,  H.  2. 

(«)  Yelv.  127.  Dyer,  171.  a.  Cro. 
Jac.  139.  Browiil.  and  Goldsb.  100. 
2  Keb.  34.  Hawk.  b.  2.  c.  25.  s.  104. 
B*c.  Ab.  Indictment,  H.  2. 

(n)  Moor,  302.  Hawk.  b.  2.  c.  25. 
s.  104.    Bac.  Ab.  Indictment,  H.  2. 

(o)  2  BoL  Abr.  465.  Hawk,  b.  2. 
c.  25.  g.  106.    Bac  Ab.  Indictment, 


H.  2. 

(p)  33GCO.  in.  c.  13. 

(q)  Cro.  Eliz.  106.  Bac.  Ab.  In- 
dictment, H.  2. 

(r)  2  Dyer.  203.  Hawk.  b.  2.  c. 
25.  8.  104.  Bac.  Ab.  Indictment,  H.  2. 

(»)  Cro.  Eliz.  853.  Cowp.  474. 
1  Chitty  on  Pleading,  219. 

0)  Holt,  662, 3.  6  Mod.  62.  2  Salk. 
609.  3  Salk.  331.  Hawk.  b.  2.  c.  25. 
s.  106,  7.    Bac.  Ab.  Indictment,  H.  2. 

(u)  Hajdr.324. 


2SQ 


OF  THE  mDICTMENT. 


[♦280] 


said;  because  if  the  prosecutor  think  fit  to  state,  that  he  founds 
his  indictment  on  a  particular  statute,  and  then  sets  forth  a  title 
and  preamble  as  part  of  it,  and  no  act  of  parliament  be  found 
with  which  they  coincide,  the  result  must  be  that  there  is  no 
foundation  for  such  a  proceeding  (xc;).  And,  then^fore,  it  has 
been  holden,  that  the  substitution  of  the  word  indtcari  instead 
of  tndictarty  m  the  recital  of  the  preamble  of  the  statute  of  hue 
and  cry,  in  a  writ  founded  upon  that  provision  was  fatal,  but 
this  is  liable  to  question  upon  the  ground  that  so  small  an  alte- 
ration could  not  be  deemed  a  variance  {x).  Indeed  it  has  been 
holden  in  a  declaradon  upon  the  same  statute,  that  if  in  reciting 
the  preamble,  "the  burning  of  houses"  be  expressed,  though 
the  act  speaks  only  of  arsons  generally,  it  will  be  sufficient  (y) ; 
and  in  the  case  of  the  slander  of  an  earl,  upon  2  Ric*  11.  c.  5.  it 
is  good  if  the  declaration  mention/^ earls"  only,  though  the 
preamble  professes  to  recite  "other  great  officers (z)."  By  these 
decisions,  the  authority  of  the  former  seems  to  be  considerably 
shaken  (a). 

But  it  Is  more  material  to  consider  the  accuracy  with  ♦which 
the  purview  of  the  statute  must  be  stated,  because  this  recital 
is  necessary  in  proceedings  on  a  private  enactment.  If  any 
material  part  be  omitted  or  misrecited,  the  indictment  will  be 
bad,  because  it  will,  in  the  case  of  a  public  act,  judicially  appear 
to  the  court  that  the  charge  is  professedly  grounded  upon  a  vi- 
cious foundation  (&)•  Thus,  if  the  indictment  in  case  of  forci* 
ble  entry,  substitute  the  word  m  for  manu  forti  (c),  if,  in  the 
case  of  scandalum  magnatum,  tiuncia  be  used  instead  of  men>- 
dacia(^,  expelled  and  disseised  for  expelled  or  disseised  (e), 
admitterent  for  amitteret  (y*),  it  was  formerly  holden  that  the 
proceedings  would  be  defective.  But  it  seems  to  be  a  general ' 
and  established  rule,  that  a  variance  which  does  not  alter  the 
sense  of  a  material  part  of  the  statute  wiU  not  vitiate.    Thus  to 


(«)  Holt,  662.  6  Mod.  62.  3  Salk. 
331.  2  Salk.  609.  Hawk.  b.  2.  c.  25. 
8.  105.  Bac.  Ab.  Indictment,  H.  2. 
Bum  J.  Indictment,  IX.  1  Chitty  on 
Pleading,  356,  7. 

(x)  Hut.  56,  7.   3  Keb.  648,  662. 

ly)  3  Keb.  647,  8.  661,  2.  Sir  T. 
Jones,  51. 

(r)  Sir  T.Jones,  50,1.  3Keb.647» 
8    6d1   2 

'  (o)  Hawk.  b.  2.  c.  25.  s.  107. 


{b)  1  Ld.  Rajm.  382.  1  Dougl.  97. 
Hawk.  b.  2.  c.  25.  a.  101.  Bac.  Ab. 
Indictment,  H.  2. 

(c)  Cro.  Car.  93.  2  Buktr.  258. 
Hawk.  b.  2.  c.  25.  a.  101.  Bac.  Ab. 
Indictment,  H.  2. 

{d)  4  Co.  12,  13.  Hawk.  b.  2.*c. 
25.  8. 101.  Bac.  Ab.  Indictment,  H.  3. 

(c)  Cro.  Eliz.  697.  ace.  Id.  307. 
cont.  and  see  Hawk.  b.  2.  c.  25.  a.  108. 

(/)  Cfo.  Jac.  133. 
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write  sea  of  Rome  for  see  of  Rome,  in  the  recital  of  an  oath 
prescribed  by  a  statute,  I  do  declare  in  conscience  instead  of  I 
do  declare  in  my  conscience,  maliciously  and  contemptuously  for 
maliciously  or  contemptuoudy,  or  in  aliqu&  curi&  instead  of  ali^ 
quibus  curiis,  are  not  material  variances  (j^).  And  notwith- 
^ptanding  the  nice^  required  by  some  of  the  older  decisions 
just  cited,  the  strictness  formerly  required  is  now  considerably 
relaxed  (A)«  For  the  present  rule  seems  to  be,  that,  if  the  va- 
riance consist  in  the  introduction  or  alteration  of  words  purely 
superfluous  and  unnecessary,  it  will  not  be  material,  unless,  in* 
deed,  the  alteration  render  the  whole  repugnant  to  the  intent  of 
the  statute;  for  then  the  superfluous  words  cannot  be  reject- 
ed (i). 

*If  any  defect  arise  in  the  recital  of  a  public  statute  which  [*281] 
there  inras  no  occasion  to  set  out,  and  the  indictment  would  be 
good  ^thout  it,  if  the  indictment  conclude  generally  ^^  contrary 
to  the*  form  of  the  statute  in  such  case  made  and  provided,''  we 
haye  seen  that  the  recital  may  be  rejected  as  surplusage,  and 
judgment  may  be  given  agmnflt  the  defendant;  but  if  it  be  re- 
ferred to  as  the  said  statute,  the  proceedings  will  be  altogether 
defective  (i6).  As  it  is  necessary  to  recite  private  statutes,  the 
ssune  rule  wiU  not  apply  to  them,  and  the  omission  of  the  word 
«ai^  cannot  aid  them.  And  yet  in  one  respect  it  is  more  dan- 
gerous to  misrecite  a  public  than  a  private  statute;  fpr  in  the 
former  case,  the  court  being  bound  ex  oflicio  to  take  cognizance 
of  all  public  laws,  will  of  themselves  notice  the  variance,  where- 
as in  the  latter  it  must  be  specially  pleaded  or  given  in  evi- 
dence under  a  plea  of  nul  tiel  record^  for  the  court  will  pre- 
sume the  recital  to  be  correct,  until  the  contrary  is  formally 
'  shown  (/). 

We  have  now  to  inquire  how  far  the  Indictment  must  state  Of  stating 
the  facts  of  the  offence,  so  as  to  bring  it  within  the  description  f^Sie*  " 
of  the  statute,  both  as  to  circumstances  stated,  and  the  particular  statute, 
terms  used  by  the  legislature  in  framing  the  provision. 

It  is  a  general  rule,  that  all  indictments  upon  statutes,  espe- 


{g)  Cro.  Car.  135, 6.  523,  3. 1  Vent.  (k)  Ante,  376.  Dougl.  94.  >o«t  373. 

Vn.  Palm.  565.   Sir  Wm.  Jones,  194.  1  Stra.  314.    1  Ld.  Kaym.  3S2.    Cro. 

Hawk.  b.  3.  c.  35.  s.  103, 6.  Car.  233,  3.   2  Hale,  173,  3.    Hawk. 

ih)  Hawk.  b.  3.  c.  35.  s.  108.  b.  3.  c.  25.  s.  104. 

(i)  Hawk.  b.  3.  c.  35.  s.  109.  4  Co.  (/)  1  Ld.  Ba/m.  381, 3.  1  Dou^lii^ 

^t  13.  97  in  notes. 
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cially  the  most  penal,  must  state  all  die  circumstances  wl ' 
constitute  the  definition  of  the  offence  in  the  act,  so  as  to  bi  i 
the  defendant  precisely  within  it ;  and  this  rule  applies,  as  w  : 
to  those  which  .take  away  the  benefit  of  clergy  from  oflTenc* 
which  exist  at  conunon  law,  as  those  by  which  new  felonies  art 
created,  and  a  conclusion  contrary  to  the  form  of  the  statutiii^ 
&c.  will  not  aid  a  defect  in  diis  respect  (m).  And  not  even  the 
f *282]  fullest  *description  of  the  offence,  were  it  even  in  the  terms  of 
a  legal  definition,  would  be  sufiicient  without  keeping  close  to 
the  expressions  of  the  statute  (n)«  And,  therefore,  where  a  man 
was  indicted  for  robbery  ^^  in  a  certain  king^s  footway^  leading 
from  London  to  Islington,^^  he  was  admitted  to  his  clergy,  be- 
cause the  statute  (o)  which  takes  it  away  from  the  crime,  de- 
scribes the  place  as  ^^  in"  ^^  or  near  a  king's  highway^''  which 
ought  to  have  been  stated  in  the  proceedings  (/^)*  So  in  an  in- 
dictment for  assaidting  with  intent  to  rob  as  the  statute  {q)  states, 
that  if  the  defendant  ^^  shall  with  any  offensive  weapon  ornnstru- 
ment,  unlawfully  and  maliciously  assault,  or  shall  by  menaces  > 
or  in  or  by  any  forcible  or  violent  manner,  demand  any  goods 
or  chattels,  he  shall  be  adjudged  guilty  of  felony :"  it  is  not  suf- 
ficient to  state  an  assaulting  and  menacing  with  intent  to  rob, 
but  it  must  be  averred  either  that' the  assault  was  made  with  an 
offensive  weapon,  or  that  money  or  goods^  were  demanded  (r). 
So  in  an  indictment  for  aiding,  one  being  a  principal  maintainer 
of  the  see  of  Rome,  before  the  repeal  of  the  statute  of  premu- 
nire  against  the  form  of  the  statute  («),  if  the  words  ^^  upon  pur- 
pose, and  to  the  intent  to  rob,  set  forth,  and  to  extol,  the  autho- 
rity, &c."  were  omitted,  the  omission  would  vitiate  the  proceed- 
ings (t).  So  if  a  conviction  charge  the  defendant  with  killing 
deer  in  a  certain  place  where  they  have  been  usually  kept  with- 
out saying  *'  inclosed  place  (w),"  or  "  with  unlawfully  killing 
fish,''  omitting  to  add  ^^  without  the  consent  of  the  owner  of  the 
water  (w),"  insuring  a  ticket  in  the  lottery  without  saying  '*  the 
state  lottery  (:v),"  or  with  *having  a  gun  in  his  house,  when 


(m)  1  Hale,  517,  526,  535.  2  Hale,  (q)  7  Geo.  11.  c.  21. 

170.     Staundf.  loO.  b.    Post,  423,  4.  (r)  1  Leach,  264.  1  East,  P.  C.419. 
Hard.  20.    Dyer,  304.   KcL  S.    Com.      2  Hale,  189,  190. 

Digr.  Justices,  G.  1 .  1  Chitty  on  Plead-  {s)  1  Eliz.  c.  1.  s.  25. 

ing,  357.  (/)  3  Dyer,  363.    2  Hale,  193. 

(n)  Post.  424.  (ii)  2  Ld.  Raym.  791 . 

.  M  23  Hen.  VIII,  c.  1.  (tp)  2  Burr.  679. 

(/»)  Moore,  5.    1  Hale,  5^5.  (j-)  1  T.  R.  222. 
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the  words  of  ihe  statute,  are t^e  to  keep  aguninhis  house^y)^  it 
will  be  imraHcL  Where,  however,  a  prisoner  ousted  of  his 
clerg>'  (by  35  Hen.  Villi  c.  3.  ajid  2  W.  &  M.  c.  9,)  is  indict- 
ed for  felony  committed  in  another  county,  it  is  not  necessary 
Co  state  in  the  indictment,  the  examination  before  justices  in  the 
first  county,  in  order  to  deprive  him  of  his  clergy,  though  it  is 
usual  to  write  in  the  margin,  that*  it  is  for  a  robbery  or  burg* 
lary  in  another  county  (2). 

When  a  statute  contains  provisoes  and  exceptions  in  distinct 
clauses,  it  is  not  necessary  to  state  in  the  indictment,  that  the 
defendant  does  not  come  within  the  exceptions,  or  to  negative 
the  provisoes  it  contains  {a).  Nor  is  it  even  necessary  to  allege^ 
titat  be  is  not  widiin  the  benefit  of  its  provisoes,  though  the  pur- 
view shoidd  expressly  notice  them ;  as  by  saying  that  none  shall 
do  the  act  prohibited,  except  in  the  cases  thereinafter  except- 
ed (by  For  all  these  are  matters  of  defence,  which  the  prose- 
cutor need  not  anticipate,  but  which  are  more  properly  to  come 
from  the  prisoner  (e)»  Thus  in  an  indictment  against  the  re- 
ceiver of  stolen  goods  on  5  Ann,  c*  dl«  whereby  he  is  liable  as 
for  a  misdemeanour,  if  the  principal  be  not  taken,  it  is  not  ne*- 
cessary  to  aver  that  the  principal  is  not  tak^i  (^);  or.  on  the  3S 
Greo.  III.  c.  58«  s»  1*  to  state,  that  he  has  not  been  convicted  {e)m 
So  also  in  an  indictment  for  not  going  to  church,  it  is  not  ne- 
cessary to  aver  that  the  defendant  had  no  reasonable  excuse  for 
his  absence,  on  account  of  the  words  in  the  act  (y),  **  having 
no  reason^le  excuse  to  be  absent ;''  "i^but  as  the  necessity  for  [*284] 
proving  the  excuse  lies  upon  the  defendant,  the  contrary  need 
not  be  averred  by  the  prosecutor  (g). 

But  on  the  contrary',  if  the  exceptions  themselves  are  stated 
in  the  enkcttng  clause,  it  will  be  necessary  to  negative  them,  in 
order  that  the  description  of  the  crime  may  in  sdl  respects  cor*> 
respond  with  the  statute  (A).   Thus  in  an  indictment  on  iSnt  «ta- 


1  Show.  48. 

rz)  1  Anders.  114.    1  £to1e,  518. 

[a)  1  Sid.  303.  2Hale,in.  ILer. 
26.  Poph.  93,  4.  1  Burr.  148.  2 
Bufr.  lOSr.  >28tn.  1101.  1  East  Hep. 
646iniiotes.  5T.K.  83.  lBIa.Rep. 
230.  Hawk.  b.  2.  c.  25.  B.  112.  Bac. 
Ab.  Itidictment,  H.  2.  Bum  J.  In- 
dictment,  IX.    1  Chitty  on  Plea<]ing, 

36r. 

(6)  Poph.  dS,  4.  Hawk.  b.  2.  c.  25. 
f.113^ 

Vol- I. 


(c)  2  BoTT.  1037.  5  T.  R.  83.  1 
Bla.  Rep.  230.  Hawk.  b.  2.  c.  25.  s. 
113. 

{d)  2  Ld.  Raym.  1378. 

(<?)  5  T.  R.  ©.    2  Leach,  578, 

(/)  1  EUz.  c.  2. 

(g)  Hawk.  b.  2.  c.  25.  ».  112. 

(A)  2  Hale,  170.  1  Buir.  148.  Port. 
430.  1  East  Rep.  646  in  notes.  1 T. 
H.  144.  1  Lev.  26.  Com.  Dij.  Action 
rtatute.    1  Cikitty  on  Pleading,  357. 
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tute  (i),  which  enacts  that  if  any  person  shall  take,  receive,  pa}% 
or  put  off  any  counterfeit  milled  money,  or  any  milled  money 
whatsoever  unlawfully  4iiiii<ushed,  and  Tiot  a^t  in  piectis  for.  sl 
lower  rate  than  its  nominal  value,  he  shall  be  guilty  of  felony  i 
it  is  absolutely  necessary  to  state,  that  the  money  was  not  cut 
in  pieces,  and  if  those  words  be  omitted,  the  informality  will  be 
fatal  (i).  And  in  an  indictment  upon  the  first  section  of  die 
same  act,  iofc  keeping  a  press  for  coinage,  or  other  crimes  there* 
by  created,  all  the  exceptions  by  which  under  that  clause  the 
possession  nught  be  lawful,  or  the  defendant  in  any  way  derive 
>iudiority  to  exculpate  him,  must  be  e:Kpressly  nq;atived(/). 
Upon  the  same  ground,  an  informaticm  for  importing  goods 
frpm  Holland  is  insufficient,  unless  it  aver  that  they  were  not  of 
the  growth  of  that  coimtry  {m)^ 

Convictions  upon  penal  statutes  require  in  this  respect  mucdi 
greats  strictness  than  indictments;  for,  in  general,  it  is  neces- 
sary to  show  by  negative  averments,  that  the  d^ndant  is  not 
within  any  of  the  provisoes  or  exceptions  of  the  statute  {n).  It 
has  indeed  been  s£ud,  that  where  the  proviso  is  subsequent  to, 
£*285J  and  independent  of  "^the  enacting,  clause,  it  is  unnecessaxy.to 
negative  its  exceptions  {o) ;  but  this  seems  contrary  to  the  whole 
course  of  the  decisions.  The  reason  for  this  distinction,  i^y 
be  that  the  former  are  summary  proceedings  before  an  inferior 
jurisdiction,  and  do  not  afford  to  the  defi^dants  those  advan* 
tagesthat  the  common  course  of  law  alIows,them;  aiid,  liiere- 
fore,  it  is  reasonable  that  it  should  appear  on  the  face  of  the 
proceedings,  that  they  have  no.  statutable  defence  on  which  they 
can  rely  (p)^ 

Where  the  prohibiting  statutte  is  recent,  it  is  usual  to  allege 
expressly,  that  the  offence  was  committed  after  the  making  of 
the  sti^tute,  but  where  the^statute  is  ancient,  this  is  not  usual, 
and  does  not  seem  to  be,-  in  any  case,  necessary  ( jr).  And 
though  where  a  particular  time  is  limited  for  ihe  prosecution,  it 


(Q  8&9W.  m.c.26.8.  6. 

{k)  1  Leacb»  102. 

it)  Fost.4S0.  where  see  Indictment 
•1  Burr.  146.    1  £a8t»  P.  C.  167. 

(m)  Hardr.  217,  S.  Via.  Abr.  In- 
formation, E.  6. 

(n)  1  East,  639.  1  Burr.  148,  613. 
2  Biur.  1037.  1  Stia.  66|  496.  1  Bla. 
Rep,  230.  6  T.  R.  559.  Doug.  345. 
2  td.  Baym.  1386,  1415.    1  Saund. 


262.  a.  n.  1.  Hawk.  b.  2.  c.  25.  a.  113. 
Bac.  Ab.  Indictment,  H.  2. 

(o)  2  Stra.  1101.  Bum  J.  Indict- 
ment,  IX. 

ip)  Hawk.  b.  2.  c.  25.  s.  113.  Bac. 
Ab.  Indictment,  H.  2.  See  ai^g^menta^ 
1  East  Rep.  649. 

(«r)  1  Buir.  366.  1  Saund.  309.  n.5. 
1  .Chitty  on  Pkadii^r,  357.  Gi&k  C 
t.  &  £.  242. 


OF  THE  mblOTtfBNT.  2S6 

should  appear  on  the  fac^  of  the  proceedings,  that  it  was  com* 
neiiced  within  that  period,  no  express  averment  to  that  effect 
is  requisite  (r);  so  in  setting  forth  the  description  of  the  defend* 
ant  in  those  particnlars  which  bring  him  within  the  purview  of 
the  act  on  which  he  is  indicted,  it  is  not  necessary  to  set  forth 
the  place  where  those  things  occurred,  which  bring  him  witMn 
its  language*  Thus,  when  it  was  high  treason  for  a  person  bom 
within  the  realm  .and  in  Popish  orders,  to  come  into,  or  remain 
in  the  kingdom,  there  was  no  need  in  an  inctictment  on  the  sta« 
tute,  to  show  the  |dace  where  he  was  bom  or  ordained  («)•  And 
it  has  also  been  holden,  that  it  is  sii^cient  in  describing  die  de^ 
lendant,  to  say  that  he  beirig  so  and  so  as  the  statute  mentions, 
did  die  fiict  without  soiy  more  posidve  averment,  that  he  was 
IB  that  office  or  situation  (t).  And  wh^*e  several  circum* 
stances  are  mentioned  ^Wsjunctively  in  a  statute,  any  one  of  [*286] 
wlttch  is  sufficient  to  oust  the  oSietider  of  his  clef  gy,  it  is  enongh 
ta  charge  him  disjtmctioely  in  the  indictment.  Thus  in  case  of 
a  hig^ay  robbery,  it  is  sufficient  to  aver  that  it  wais  committed 
in  or  near  the  highway,  for  they  are  part  of  the  description  of 
the  offence,  as  set  forth  in  the  statute  (u)» 

We  will  now  proceed  to  examine,  widi  what  accuracy  die 
charge  must  coincide  with  die  peculiar  phrases  and  techni- 
cal wordji  and  language  of  the  statute.  It  is  in  general  neces- 
sary, not  only  to  set  forth  on  the  record  all  the  circumstances 
which  make  up  the  statutable  definition  of  the  offence,  but  also 
to  pursue  the  precise  and  technical  language  in  which  they  are 
expressed  (w).  And  upon  this  ground,  an  indictment  for  r£q>e 
must  contain  the  word  ^raoi^hed^'*  nor  will  any  expressions  of 
force  and  carnal  knowledge  excuse  its  omission  (;c).  So  in  an 
indictment  for  perjury,  upon  die  statute  (^),  the  word  ^  wilful- 
ly" must  be  inserted,  because  it  is  part  of  the  description  the  act 
^ves  of  the  crime  (2;) ;  though^  in  an  indictment  for  the  sam^  of- 


M  2  BMt,  333,  362.  B.  536, 


Poph.  93,4.   Hawk;  far.  2.  e.25.         (x)  Hawk.  b.-2.  c.  23.  a.  77.    Id. 

a.  84^  112.  c.  25.  a.  110.    Ba«.  Ab.  Indictment, 

(I)  Cro.  Jae.  610.  2  RoB.  Rep.  226.  H.  2. 

Moor,  606.    2  Leon.  5.    Hawk.  b.  2.         (9)  5  Eliz.  c.9. 

c.  25.  a.  Ill,  112.  (z)  1  Leach,  494.  n.  a,  2  Hale,  87. 
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Co.  5i3.   2  Hale,  170.   2  Leach,  1107.  Kebl.  12<,    Hawk.  b.  2.  c.  25.  a.  1^0. 
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Indictment,  H.  2.    Hard.  21.    8  T. 
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fence  at  commoh  law^  that  precise  term  b  not  essential,  but  ma^ 
be  supplied  by  others,  ivhich  convey  Che  same  idea  (a).  And 
in  an  indictment  upon  die  Black  Act  {b)^  the  term  ^^  wilfully"  is 
also  essential  as  being  used  by  the  legislature,  and  ^malicious* 
ly''  will  not  suffice  (c)«  Upon  the  same  principle,  indictmenta 
upon  the  statute  5  ik  6  Edw.  VI.  c*  4.  for  striking  in  a  church, 

[*287]  cmiittingthe  words  with  *^  intent  to  ^rike,"  &c.  (rf)  for  fore* 
stsdlitig  on  5  &  6  Edw.  VI.  c.  14.,  not  expressly  stating  ^dutt 
the  goods  were  then  coming  to  maricet  to  be  sold,"  (e)  and  for 
engrossing  on  the  same  act,  averring  that  the  defendant  boughl 
so  much  com,  instead  of  stating,  that  ^^he  engrossed  by  buymg, 
&c."  have  been  holden  to  be  invalid  {/)•  And  even  in  a  com* 
mitment,  which  need  not  be  dra^vn  wtdi  the  same  precision  as 
an  indictment,  upon  the  statute  7  Geo.  II.  c.  21.  which  makes 
it  felony  to  assault  with  an  offensive  weapon,  or  by  m^iaces  to 
demand  money  or  goods,  it  was  holden  insofficient  to  state  a 
mere  assault  with  a  felonious  attempt  to  steal,  and  the  prisoner 
was  admitted  to  bail  (^).  And  so  necessary  has  it  been  deemed 
to  pursue  precisely  the  language  of  the  statute,  that  in  an  in* 
dictment  against  traitors  for  the  actual  murder  of  the  king,  the 
compassing  and  imagining  is  laid  as  the  treason  in  the  terms  of 
the  statute,  and  the  king^s  death  itself  laid  only  as  an  overt  act 
of  treason  (A).  - 

These  rules  respecting  the  exact  words  of  the  statute  by 
which  the  offence  was  created,  apply  equally  to  acts  of  parlia- 
ment by  which  the  benefit  of  clergy  was  taken  away  from  of- 
fences which  esdsted  at  common  law;  for  if  the  crime  be  not  in 
general  brought  within  its  exact  wcmls,  the  prisoner  can  receive 
judgment  only,  as  if  no  alteration  had  taken  place,  and  the  sta^ 
tute  had  never  been  enacted  (i). 

But  there  ^re  some  cases  in  which  this  verisal  strictness  has 
been  relaxed,  and  a  different  interpretation  pursued.    Thus  it 

[*288]   )i£is  been  holden,  that  in  an  indictment  against  an  ^accessary 


[bj  9  Geo.  1.  e.  22.  Ab.  IndictttCRt,  H.2. 

(c)  X  Leach.  493.    1  East,  P.  C.  (/)  2  Leon.  39.  Hawk.  b.  2.  c.  23. 


(a)  Id.  ibid,    1  Leach,  71.  276.   Hawk.  b.  2.  c.  25.  a.  110.    Bac. 

(c)  I  Leach.  493.    1  East,  P.  C.  (/) ^. , 

412.  8. 110.    Bac.  Ab.  Indictment,  H.  2. 

(d)  Cro.  EHz.  231,  307.  697,     2  (^)  5  T.  R.  169.    2  Leach,  583. 
Leon,  188.    Noy,  171.    Hawk.  b.  2.  (A)  KeL  8.    Hawk.  b.  2.  c.  US.  s. 
C.  25.  s.  110.    Bac.  Ab.  Indictment^  110.  Bac.  Ab.  Indictment,  H.  2. 

H.  2.  (i)  1  u^  525.    1  8Mind  135.  a. 

(<?}  1  BoL  Rep.  42L    cmb.L.&£.  ii.3. 
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« 

before  the  £nct  in  murder,  tbe  words  ^^  excite,  procure,  and 
nove,'^  were  equiv^dent  to  ^^  command,  hire,  or  counsel,^'  which 
we  used  in  the  statute  (k);  and  that,  therefore,  the  variance  was 
sot  material  (/)•  And  the  reason  assigned  for  this  departure 
from  die  general  prmci]de  is,  that  the  statutes  respecting  acces* 
saries  make  use  ^f  a  great  variety  of  terms  to  designate  them, 
and,  therefore,  they  may  aU  be  expressed  by  their  legal  im« 
port  im).  This  opinion  does  not.  seem  to  have  ever  been  ex« 
presdy  recognized  in  any  later  decision;  but  it  has  been holden 
that  an  indictment  upon  the  statute  for  obtaining  money  under 
fake  pretences  (n),  need  not  say  diat  the  defendant  fodaely  pre- 
tended^ but  it  is  sufiicient  if  it  be  stated,  diat  the  defendant  pre- 
tended, and  then  to  aver,  that  the  pretence  was  false,  and  that 
by  means  i^  ^mt  fahe  pretences  aforesaid,  the  money  was  ob- 
tained (0).  At  all  ev^its  however,  it  is  in  eyery  case  advisable 
to  attend,  with  the  greatest  nicety*,  to  the  wc»rds  contained  in 
the  act,  for  no  others  can  be  so  proper  to  describe  the  crime ; 
the  exceptions  if  any  are  doubtful;  and  the  broad  principle 
which  renders  a  strict  aAerence  essential,  is  supported  by  too 
strong  a  number  of  decisions  to  be  shaken. 

It'has  been  said,  that  if  the  statute  be  particularly  recited  the 
general  conclusion  contrary  to  the  form  of  the  statute  wSl  aid  a 
single  variance  friHn  its  precise  language,  or  an  omission  of  one 
of  the  circumstances  required  in  the  statute  (^).  Because  it  is 
urged,  that  since  the  act  itself  is  set  forth,  and  the  defendant 
charged  with  having  acted  contrary  tO'  its  provisions,  the  crime 
may  be  referred  to  the  act.  itself,  as  if  its  very  words  had  been 
rq>eated  (^}«  But  the  better  opinion  and  decisions  ^appear  to  [*289] 
refote  this  doctrine  (r),  which  leads  to  conclusions  so  singular 
as  may  well  induce  a  suspicion  of  its  fallacy;  for  if  the  omission 
of  one  material  circumstance  may  be  aided  by  the  statute  itself, 
there  is  no  reason  why  the  whol^  description  of  the  offence 
should  not  be  omitted,  and  so  the  indictment  be  made  to  con- 
sist  only  of  a  recital  of  the  statute,  and  an  allegation  that  the 


i 


>)  4  &  5  Pb.  &  M.  c.  4.  Ab.  Indictment,  H.  2. 

0  1  Ander.  195.  Post  130.  1  Hale,  (o)  Hawk.  b.  2.  c.  25.  s.  114.  c.  23. 

521,  2.  8.  63.    Bflc.  Ab.  Indictment,  H.  3.    2 

(m)  Port.  130,  1.    1  Hale,  521,  2;  RoU.  Rep.  227.  8av.33.  Dyer,  312.  s. 

but  see  SUrkie,  214*  5.  (r)  2  Hale,  192,  3,  170.   Dver,  363. 

[n)  30  Geo.  fl.  c.  24.  a.    1  Hale,  517,  525.   Haid.  20.   1  T. 

«)  2  Eart^  30.   2  M.  &  S.  379.  R.  251.  2  RoL  Ab.  81.   1  Saund.  135. 

Ip)  Hsvk.  b.  2.  c*  25.  s.  114.  Bao.  n.  3. 


238  ,    OF  THE  INPICTBifillT. 

defendant  has  brelcen  the  recited  proviaians.  fiy-^s  nteasis  it 
would  be  left  to  the  jury  to  determiae,  not  onty  of  die  truth  of 
the  evidence^  but  whedier  the  crime  proved  amounted  in  law  to 
that  prescribed  in  the  statute^  which  is  contrary  fo  that  line  of 
separation  which  ^istinguishea  die  fiuictions  of  the  court  and 
the  jury*  Besides^  there  could  be  no  avermeift  of  time  or  place 
to  the  circumstance  omitied,  by  which  omission  alone  die  in^ 
dictment  would  have  been  rendered  invalid.  As  however  it 
has  never  been  usual  to.  recite  the  statute,  diis  point  has  very 
seldom  arisen,  and  is  in  pcnntof  practice  of  no  great  impor- 
tance* 

It  was  formerly  holden,  that  where  an  indictment  was  pro- 
fessedly framed  upon  ^  statute,  and  concluded  contivry  to  its 
form,  if  the  terms  and  circuntstances  of  die  act  werenot  pur*- 
sued  with  sufficient  accuracy,  it  could  not  be  maintained  atxom-* 
mon  law,  because  the  foundations  upon  which  the  proceedings 
were  professedly  founded,  proved  to  be  defective  (s).    But  it  is 
now  perfecdy  settled,  that  the  conclusion  may  be  rejected  as 
surplusage,  and  that  wh^re  the  indictment  upon  the  fects  stated 
could  have  been  supported  at  common  law,  judgment  may  be 
given  against  the  defendant  for  die  comGmon  law  offence,  as  if 
no  cumulative  provision  had  been  enacted  ($)• 
f*290]       *But  whenever  th^  offence  is  entirely  created  by  statute,  and 
^i2on^""  ^^  not  exist  at  common  law,  it  is  ^ways  necessary  to  condude 
cont  fofin  the  indictment,  information  or  presentment  ^  contraty  to  the 
fqrm  of  the  statute  in  such  case  made  and  prootdedi^'*  and,  if  dits 
clause  be  omitted,  the  proceeding  is  altogether  bad,  and  no  judg- 
ment can  be  given  agsunst  the  defrauiant^u)  [1}*   And  the  same 
rule  applies  where  an  oflfence  at  common  law  is  made  a  crime 
of  a  higher  nature,  as  where  a  misdemeanour  is  made  a  felony, 
or  a  felony  treason  (n;).    So  where  the  offence  existed  at  com- 

(0  Cro.  Eliz.  231,  307, 697.    Nov,  441.    1  Salk.  370.    13  East,  258.    5 

171,  %  Cro.  Car.  654.  3  Rol.  Ab.  82.  Mod.  307.     2  Ld.  Ra}in.   1104.     1 

(0  2  liale,  191.    Alleyn,  42, 3.    1  Saund.  135.  a.  n.  3,  4.    Hawk.  b.  2.  c 

Salk.  212, 213.  5  T.  a  162.  2  Leach,  25.  a.  116.  c.  23.  a.  99.    Bac.  Ab.  In- 

584.    2  Salk.  460.    1  Ld.  Raym.  148.  dictment,  H.  4.    Bum  J.  Indictment, 

2  Ld.  Raym.  1163.    4  T.  B.  202.    1  IX.  Cro.  C.  €.  39.  1  Chitty  on  Plead- 

Saiind.  135.  n.  3.  Hawk.  b.  2.  c.  25.  a.  ing,  358. 

115.     Bac.  Ab.   Indictment,   H.  2.  («)  2  Hale,  189.    Hawk.  b.  2.  c. 

Burn  J.  Indictment,  QC.  25.  s.  116.    1  ISalk.  370. 

(u)  1  Hale,  172, 189, 192.    Dougl. 


[1]  MisaAcinraerra. — ^It  la  not  auffident  in  an  indictment  for  an  oifance  cre- 
ated by  statute,  to  allege  the  same  to  have  been  committed  a^anst  the  lai»  in 
tuck  c(ue  made  tmd  provided,    11  MoMf.  7*.  R.  279. 
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mon  law,  attd  an  adfitional  punbhrnent  is  inflicted  by  a  statute, 
this  averment  should  be  insetted,  for,  if  omitted,  the  offender 
can  reoeive  judgment  only  for  a  common  law  punishment,  and 
Bot  for  that  presented  by  the  statute  (^).  But  where  the  of- 
fakce  existed  at  common  law,  and  a  statute  under  particular  cir- 
cumstances depriTes  the  offender  of  some  benefit,  as  of  clergy, 
to.  which  he  was  at  common  law  entitled,  the  averment  would 
be  unnecessaiy,  for  the  statute  neither  creates  a  new  offence,  nor 
adds  a  new  peitahy;  and  it  cainnot  be  said  with  propriety,  that 
the  offence  was  committed  contraxy  to  the  provisions  of  such 
an  enactment  (^).  But  the  averment  in  such  case,  though  uft- 
necessary,  would  not  prejudice,  but  maybe  rejected  as  sur- 
plusage (e),  beeaiuse  though  the  statute  does  not  inflict  a  new 
pumshment,  it  takes  away  an  old  privilege  (a).  So  if  a  statute 
merely  alters  a  rule  of  evidence  for  the  discovery  of  a  particu- 
lar ^species  of  crime,  as  for  concealing  the  birth  of  an  illegiti-  r*291] 
mate  child  (&),  dus  averment  though  harmless  is  not  requi- 
site (c).  And  where  the  offence  existed  at  common  law,  and  is 
declared  by  a  statute  as  25  Edw.-  III.  concerning  tineasons,  the 
same  observation  will  apply,  and  the  averment  may  either  be 
omitted  or  inserted  (d)  [I]. 

Where  there  are  tvn>  statutes  which  relate  to  the  offence, 
there  have  been  vuious  distinctions  taken  respecting  the  con- 
dusion  against  the  form  of  the  statates  in  tiie  {dural,  or  statute 
in  the  singular  only*  Thus  it  was  formerly  hcdden  by  several 
autfaorilks,  that  where  an  oflieace  is  prt^lbited  by  several  inde- 
pendent statutes,  it  was  necessary  to  conclude  in  the  plural  (e); 
but  now  the  better  opinion  seems  to  be,  that  a  conclusion  in  the 
smgular  will  suffice,  and  it  will  be  construed  to  refer  to  thai 
enactment  which  is  most  for  the  fvblic  benefit  (y*).   And  where 

ix)  2  Hale,  190.    1  Sftund.  135.  a.         (a)  2  Hale*  190. 
n.  6.    2  RoU.  Abr.  82.  (b)  21  J«c.  I.  c.  27. 

(w)  3  Hale»  190.    1  Stund.  135.  «.  (c)  2Hale,190,28a  Kel.32.  Hawk. 

B.  3.  b.  2.  c.  46.  B.  43. 

(x)  2  Hale,  190.     AUeyn,  43.    1  (d)  2  Hak,  189. 

8alk.212,3.    5T.  R.  162.    2  Leach,  (e)  Cfo.  Jac.  14^.   2  Leon.  5.    AL 

584.    2Salk.460.    1  Ld.  Ravm.  1163.  leyn,  49,  50.    2  Bulst  258. 
4T.R.203.  1  Saund.  135.  o.  3.  Hawk.  (/)  1  Hale,  173.   Sid.  348.   Owen, 

b.  2.  c  25.  a.  115.    Bac  Ab.  Indict-  135.   2  Leach,  837.    1  Drer,  347.  a. 

ment,  H.  2.    Bozn  J.  Indictment,  IX.  4  Co.  48.   Hawk,  b*  2.  c.  25.  8. 117. 


[1]  PntaanTamA.— If  an  indictment,  which  oug-ht  ribt,  conclude  agmntt 
0e  firm  of  fhe  aciy  thoae  word^  fluiy  be  struck  out  aa  superfluous.    JtUUtonf 
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a  statute  is  discontinued  or  expires  by  effluxion  of  time,  and  is 
revived  by  another,  and  also  where  a  teiniponuy  act  is  made 
perpetual,  ^e  conclusion  in  the  singular  wiU  foe  sufficient  (^), 
though  it  is  said  to  be  safer  to  conclude  iff  the  plural  (A).  So  if 
a  statute  qualify  the  manner  of  proceeding  upon  a  former  act, 
without  altering  the  substance  of  its  purview,  the^  indictment 
against  the  form  of  the  statute  will  be  vdid  (i).  But  where  one 
statute  creates  the  offence,  and  another  directs  the  penalty,  the 
ittdictmetit  should  conclude  in  dte  plural  (i).  Thia,  however, 
in  the  case  of  a  penal  action,  has  been  recendy  holden  not  to  be 
requisite  (/). 
r*292l  *A  distinction  was  formerly  taken  between  the  case  where 
an  offence  is  prohibited  by  two  statutes,  and  where  the  indict* 
ment  cannot  be  supported  upon  one  singly,  as  whiere  by  a  sub- 
sequent provision  it  is  enacted,  diat  a  former  statute  shall  be 
executed  in  a  new  case,  or  an  additional  penalty  inflicted  (m). 
But  according  to  the  later  opinions,  even  in  this  case,  a  conclu'- 
sion  in  the  singular  wiU  be  valid  (n).  And  where  one  statute 
continues  a  former  in  part  (o\  or  explains  what  was  doubtful  (fi)^ 
or  regulates  its  operation  (^),  the  conclusion  should  be  in  the 
singular^  and  this  will  be  more  important  as  it  is  laid  down^  that 
where  the  plural  is  used  instead  of  the  singular,  the  mistake 
will  be  fatal  (r).  In  order,  therefore,  to  avoid  the  danger  of  a 
mistake,  and  the  trouble  of  investigating  the  subject,  it  was  se- 
riously recommended  by  grave  authorises,  to  state  the  conclu- 
sion in  Latin  contni  formam  statut.  which  might  stand  for  either 
statuti  or  statutorum  (.?)•  But  this  easy  niode  of  evading  die 
difficulty  is  destroyed,  now  that  all  indictments  must  be  in 
English,  and  no  abbreviations  are  admitted  (^)« 

Having  thus  considered  the  forms  of  indictments,  and  the 


(^)  2  Hale,  173.  1  Lutw.  213.  1 
SauDd.  135.  n.  3.   2  East,  P.  C.  601. 

(k)  2  Hale,  173.  Hawk.  b.  2.  c.  25. 
8.  117. 

(i)  yelv.116.  Cro.Jac.187.  Hawk. 
b.  2.  c.  25.  s.  117.  Bac.  Ab.  Indict- 
ment,  H.  5.    Burn  J.  Indictment,  TX. 

(k)  2  East  Rep.  339.  Owen,  135. 
2Hale,»173.    Cro.Jac.  142. 

;/)  7Ea«t,  520, 1.   6M6d.  17. 

[m)  Cro.  Jac.  142.  2  Hale,  173. 
2  l«eon  5 

(n)  5  Mod.  191.  3  Lev.  61.  ILutv. 
212;   Hawk.  b.  2.  c.  25.  s.  117. 


1 


(•)  Cro.  Eliz.  750. 

(p)  2  Saimd.  377.  n.  12.   1  Saond. 
135.  n.  3. 

(q)  Cro.  Jae.  187. 

(r)  Yelv.  116.  Cro.Car.  187.  Hawk 
b.  2.  c.  25. 8. 1 17.  ace.  2  Hale,  173.  con> 
tra;  and  yet  why  not  reject  the  unne- 
cessaiy  allegation  of  die  plural,  as  in 
ci^es  where  an  indictment  concluding^ 
against  the  statute,  is  held  good  at 
common  law,  ante  238,  9. 

(0)  Hawk.  b.  2.  c  35.  s.  117. 1  Hale, 
17a 

(0  4  Geo.  n.  c.  26.   6  Geo.  fi.  0. 6. 
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(nincipal  rules  by  which  they  are  governed,  we  have  now  only 
to  take  notice  of  some  circumstances  which  *may  arise  after  [*293] 
their  presentment,  from  their  length,  or  the  de^ficiency  of  any  of 
their  requisites. 

Where  the  indictment  is  of  a  vexatidUs  length,  the  court  wiU  Conse- 
refer  it  to  the  master  to  see  what  part  of  the  record  was  unne-  aimeceMB^ 
cessary,  and  make  an  order  that  the  clerk  of  the  peace  shall  pay  ^^  l^i^jth, 
the  expense  of  the  uimecessary  matter  (u);  as  where  an  indict*  dictment. 
ment  removed  by  certiorari  from  the  quarter  sessions  for  Mid- 
dlesex, appeared  to  be  of  an  improper  length,  stating  all  the  con- 
tinuances in  the  former  prosecution,  &c.  which  is  rendered  un-> 
necessaiy  by  the  express  words  of  the  statute,  23  G^o.  II.  c  11. 
s.  1.  it  waa  ordered,  that  it  should  be  referred  to  the  master  to 
see  what  part  of  the  record  was  unnecessary,  and  that  the  clerk 
of  the  peace  should  pay  the  expense  incurred  by  the  insertion 
of  the  extra  matter  (w).  And  if  the  indictment  be  defectively 
drawn  by  the  derk  of  the  peace,  he  must  draw  another  without 
receiving  a  further  fee,  •which  in  strictness,  when  for  treason  or 
felony,  is  only  two  shillings  for  drawing  each  indictment  (x>) ; 
though  there  is  no  precise  limitation  of  the  fees  for  drawing  in- 
dictments for  misdemeanours  (^).  He  is  aldo  liable  to  punish- 
ment, if  he  conceals  or  discharges  the  indictment  (z),  or  is  guilty 
of  extortion  (a).  And  it  seems  questionable,  whether  the  clerk 
of  assize  has  such  a  lien  on  the  record  of  an  indictment,  as  to 
justify  the  detention  thereof,  even  for  his  reasonable  fees  (^),  his 
proper  remedy  being  an  action  (c)  [1]. 

It  will  be  proper  here  also  to  inquire  what  variance  will  be  When  a 
fatal.    We  have  already  seen  with  what  seeming  ^accuracy,  ^ptooli 
time,  place,  sums,  magnitude,  quantity,  and  value,  must  be  de-  wOI  be 
scribed;  but  a  variance  in  the  evidence  from  these  ppints  will 
never  be  material,  unless  the  essence,  or  degree  of  the  offence, 
consists  in  their  correctness  (^Z).   But  where  time  is  Isdd  as  part 
of  the  sid)stance  of  the  charge,  as  in  case  of  burglary,  we  have 

(u)   Dougl.  193,  4.    1  Mod.  249.      &  5  W.  &  M.  c.  24.  s.  4.    3  Geo.  I.  c. 
2  Stm.  1026.   1  Leach,  201.   R.  T.  H.      15.    1  Leach,  201.    Dougl.  193, 4. 
203.    2Bapnard,l.    Hullock,  644.  '  ^  ^     ' '    '^'"     -^  ~  '    ''     '*' 


10  &  11  W.  ni.  c.  23.  8.  r  &  8.      201. 


(a)  Co.  Lit.  368.    2  Rol.  Ab.  263. 

(b)  Doug].  193, 4.  note  26.  1  Leach, 


(w)  1  Dougl.  193,  4. 
(x)  10  &  11  W.  ni.  c 

(y)  Bum  J.  Indictment,  X.    Dick.  (c)  1  Ld.  Raym.  703. 

J.  Clerk  of  the  Pe*ce,  Indictment,  VI.  (d)  2  Hale,  291,  2,  3.    Hawk.  b.  2. 

(z)  22  &  23  Car.  11.  c.  22.  s.  9.    4      c.  46.  s.  179,  and  see  ante,  200*,  234*. 

[1]  Pkvvstltahia.— The  costa  Df  an  indictment  not  being  in  any  manner 
afiected  by  its  length,  the  law  on  this  subject  has  no  application  heie,^and  the 
'        in  which  it  woiUd  apply  arc  never  known. 

Vol.  I.  2H 
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seen  that  such  a  mistake,  as  will  vary  the  nature  of  the  crime^ 
will  be  fatal  (e)*  And,  it  is  a  general  rule,  that  wherever  an 
allegation  may  be  wh<dly  struck  out  of  .an  indictment  without 
injury  to  the  charge,  it  may  be  rejected  as  surplusage  (/)• 

We  have  already  seea  the  degree  of  accuracy,  with  which  a 
statute  must  be  recited.  With  respect  to  pleading  other  docu* 
ments,  much  must  depend  upon  the  mode  in  which  the  indict- 
ment professes  to  describe  the  instrument,  and  die  importance 
of  the  instrument  to  the  essence  of  the  crime.  Thus,  where  it 
is  mere  matter  of  inducement,  a  substantial  description  will  suf- 
fice, and  a  technical  and  formal  variance  will  not  be  fatal;  as  in 
an  indictment  for  perjury,  committed  upon  the  trial  of  an  indict- 
ment for  £m  assault,  if  the  latter  proceeding  is  set  foxfhy  and  the 
word  depaired  VLsed  for  despaired^  the  mistake  will  not  be  mate- 
rial [g).  But  then  no  phrase  must  be  used,  which  by  legal  in- 
tendment, professes  an  exact  recital,  as  ^^  to  the  tenor  and  eflFect,^^ 
or  ^^  aforesaid,'^  or  ^^  in  die  words  and  figures  following,"  but 
^^  in  manner  and  form  following,  that  is  to  say,"  which  do  not 
compel  a  literal  precision  (A).  And  even  under  the  word  ^^  tenor*^ 
in  an  assignment  of  perjury,  the  term  undertood  instead  of  un- 
derstoodj  is  not  a  fatal  mistake  (i),  because  it  does  not  alter  the 
sen'se,  by  changing  one  word  for  another.  For  the  same  reason 
[♦295]  "  receivd^^  instead  of  ♦"  recetved^'^  in  aetUng  forth  a  forged  biH 
of  exchange,  and  Segrave  for  Seagrave^  on  a  plea  of  mii  tiel 
record^  have  been  holden  immaterial  (i).  So  the  introduction 
of  the  word  if  into  the  statement  of  a  writ  to  the  sheriff,  in  case 
of  bribery  at  an  election,  will  not  prejudice,  but  may  be  rejected 
/  as  surplusage  (/)•  And  in  an  indictment  for  perjury,  in  a  bill 
in  chancery,  the  mistatement  of  the  tide  of  the  party  to  whom 
it  was  directed,  will  not  vitiate  (m). 

But  wherever  it  is  necessary  to  set  forth  an  instrument 
with  precision,  as  that  on  which  the  charge  is  founded,  any 
variance  between  the  recital  and  the  instrument  produced  in 
evidence,  which  varies  the  sense,  will  be  fatal.  Thus,  where 
a  judgment  is  the  ground  of  proceeding,  and  it  is  stated  to 
have  taken  place  in  the  wrong  term  (n);  where,  in  an  indict- 
ment for  perjury  in  setting  forth  the  Nisi  Prius  roll,  the 

(e)  Ante,  219.  (jb)  1  Leacb,  145.    2  Stra.  889. 

(/)  Ante,  238.  .  (/)  IT.  R.  235. 

>)  1  Leach,  192.    Bough  193,  4.  (m)  1  T.  R.  238. 

.A)  Id.  ibid.    Dougl.  97,  193,  4.  (n)  1  Hen.  Bla.  49. 
>')  1  Leach,  134.    Dougl.  193, 4. 
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name  of  die  associate  b  mistxdcen  (o) ;  where  a  word  is  sup- 
plied in  an  assignment  of  perjury  committed  in  an  informa- 
tion before  a  justice,  though  in  order  to  complete  the  sense  (p) ; 
,  and  where  in  an  action  for  malicious  prosecution,  the  acquit- 
tal  18  alleged  to  have  taken  place  ^^  on  Wednesday  next  after 
^15  days,  &c.  in  the  court  of  our  lord  the  King,  before  the 
*^  King  himself  at  Westminster,  before  the  Lord  Chief  Jus- 
^^  tice<,^'  when  it  appears  firoin  the  record,  that  die  trial  was  at 
Nisi  Prius  (^),  the  proceedings  have  been  regarded  as  altoge- 
ther erroneous.    And  thus,  not  to  multiply  instances,  in  all  pro- 
secations  for  forgery  (r),  perjury  («),  blasphemy  (^),  seditious 
words  (t/),  libels,  &c«  (tc^),  where  the  indictment  is  founded  upon 
the  very  terms  and  expressions  employed  by  the  defendant, 
*and  which  must  be  set  out  on  the  record,  any  error  by  which  ["^296] 
the  sense  is  affected,  wil}  be  materiaL     And  the  scrupuloua 
nicety  in  these  respects  has  been  carried  to  so  great  a  length, 
that  if  the  pronoun  ^^/"  be  inserted  in  the  description  of  a  will 
forged  by  the  defendant,  he  will  be  entitied  to  an  acquittal  {x)» 
So  though  an  indictment  be  not  founded  on  any  written  docu- 
ment, yet  if  the  evidence  vary  materially  from  the'  facts  charged, 
the  indictment  cannot  be  supported  (y) ;  and  therefore  where  an 
indictment  for  obtaining  money  by  false  pretences  stated,  that 
the  defendant  pretended  ^^  that  he  had  paid  a  sum  of  money  into 
the  Bank  of  England,'*  and  the  evidence  was  that  the  defendant 
said  generally,  ^^  that  the  money  had  been  paid  into  the  Bank  of 
England,''  this  was  held  a  fatal  variance  (z). 

If  an  indictment  charge  the  defendsmt  with  two  separate  and 
distinct  acts,  as  composing  and  publishing  a  libel,  it  is  not  ne- 
cessary to  prove  both  facts;  but  he  may  be  found  guilty  of  that 
only  which  is  shown  in  evidence  agwist  him  (a).  But  this  does 
not  extjsnd  to  indictments  for  perjury,  where  the  whole  matter 
of  the  defendant's  false  testimony  must  be  set  forth,  and  where 
if  the  least  part  of  one  entire  assignment  be  improved,  he  cannot 
be  convicted  (6).  An  indictment  for  perjury  at  the  assizes  may, 
however,  allege  the  oath  to  have  be«a  taken  before  one  of  the 


fo)  1  Esp.  Rep.  98,  9.  M  Ante,  235. 

p)  1  Campb.  404.  (x)  1  Leach,  44a 

9)  2  Campb.  193.  (y)  1  .Campb.  494. 

r)  Ante.  233,  4.  (x)  Id.  ibid. 

«)  Ante,  234.  (a)  2  Camp.  583,  646. 

0  Post,  2  vol.  (b)  2  Camp.  134. 
u)  Post,  2  rol. 
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Judges  in  the  commission,  though  the  names  of  both  are  insert- 
ed in  the  caption  (c). 

If  the  prosecutor  state  the  crime  to  have  been  ccHnmitted  in 
the  dwelling  house  of  a  third  person,  and  mistake  the  name,  the 
error  will  be  material  {d)»  So  if  in  an  indictment  for  house- 
breaking the  name  of  the  owner  be  wrongly  stated,  the  error 
[*297]  will  vitiate  (f).  And  on  *the  statute  3  and  4  William  and 
Mary,  c  9*  for  stealing  goods  from  furnished  lodgings,  no  in- 
dictment can  be  supported,  unless  the  contract  for  the  letting  be 
proved  as  stated  in  the  indictment  {/)•  We  have  already  seen 
in  what  cases  unnecessary  allegations  will  be  fatal,  unless  duly 
proved,  and  when  they  may  be  rejected  as  surplusage  (^g).  And 
the  operation  of  defects  in  particular  parts  of  the  indictment, 
have  also  been  examined  in  considering  the  particular  rules,  by 
which  each  clause  and  allegation  is  aifected. 
Of  annend-  It  seems  to  be  settled  both  by  the  express  exceptions  of  the 
indict-  Statutes  of  amendments,  and  the  current  of  authorities,  that  in- 
ments.  dictments  are  not  within  their  operation;  and  they  therefore 
stand  upon  the  same  principles  with  respect  to  amendment,  as 
those  to  which  all  pleadings  were  subject  at  common  law  (h). 
And  as  the  indictment  is  the  finding  of  a  jury  upon  oath,  it 
cannot  be  amended  by  the  court  without  the  concurrence  of  the 
grand  inquest,  by  whom  it  is  presented  (t)«  To  this  rule,  how- 
ever^ there  is  an  exception  in  case  of  indiotments  removed  from 
London,  because  by  the  charters  of  that  city  only,  the  substance 
of  the  record  caq  be  removed  from  it,  and  the  original  remains 
a  certain  guide  for  the  amendment  (k).  And  it  is  the  common 
practice  for  the  grand  jury  to  consent  at  the  time  they  are 
sworn,  that  the  court  shall  amend  matters  of  form,  altering  no 
matter  of  substance;  and  mere  informalities  may,  therefore,  be 
amended  by  the  court  before  the  commencement  of  the  trial  (/}; 
[*298]  though  it  was  formerly  the  *practice  to  award  process  to  the 
grand  jury  to  come  into  court  and  amend  them  (m). 


(c)  1  hetch,  150.  14  East,  318  in 
notes. 

(d)  1  Letxh,  351.  1  East,  P.  C. 
415. 

1  Sslk.  385. 
2Leach,545. 
(jr)  Ante,  338. 

>)  4  Burr.  2569, 2570.  3  Mod.  167. 
lKeb.252.  2  Ld.  Raym.  1061, 1307. 
2  8tn.  1026.  RT.H.203.  12  Mod: 
329.   6  Mod.  381.   1  S«]k.  51,  %    % 


a 


Hale,  193.  Hawk.  b.  2.  c.  25.  s.  97. 
Bac.  Abr.  Indictment,  6. 11.  Cro.  C. 
C.  44. 

(0  4  Burr.  2570.  Hawk.  b.  2.  c. 
35.  s.  98.   6  Mod.  381. 

(h)  1  Keb.  353.  Hawk.  b.  2.  c.  25. 
s.  97.    Bac.  Abr.  Indictment,  H.  11. 

(0  Hawk.  b.  3.  c.  35.  s.  98.  Bac. 
Abr.  Indictment,  H.  11. 

(m)  Id.  ibid.    Cro.  C.  C.  44. 
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But  criminal  infoimations  which  are  not  found  upon  the  oath 
of  a  jury,  may  be  amended  by  the  court,  and  even  by  a  single 
judge  at  chambers,  at  any  time  before  trial  (n);  and  a  mere  cle- 
rical error  in  the  caption,  and  not  the  body  of  the  information, 
may  be  rectified  even  after  verdict  (o).  And  the  reason  assign- 
ed for  this  difference  is,  that  the  latter  are  originally  framed  by 
an  officer  of  the  crown,  while  the  former  are  the  accusations  of 
a  number  of  men  sworn  to  inquire,  and  to  decide  according  to 
evidence  (p).  This  reason  seems  decidedly  to  establish  the  posi- 
tion, that  no  indictment  is  amendable  by  the  court,  without 
leave  of  those  by  whom  it  is  found;  but  it  has  been  said  that 
whenever  amendments  are  made  by  the  common  law,  there  is  no 
distinction  between  criminal  and  civil  cases  {<j) ;  and  a  distinc- 
tion has  been  suggested  between  felonies  and  misdemeanours, 
and  that  an  amendment  is  allowable  in  the  latter,  though  not 
in  the  former  (r).  But  it  is  manifest  that  every  description  of 
incUctment  is  alike  the  finding  of  a  grand  jury,  and  the  reason 
being  similar,  the  conclusion  cannot  vary.  It  must  indeed  be 
granted,  that  instances  are  to  be  found,  where  the  court  have 
taken  upon  themselves  to  amend  («);  but  these  cases  prove 
nothing  in  favour  of  the  distinction,  as  they  are  for  capital  felo- 
nies ;  and,  therefore,  if  they  show  any  thing,  they  prove  that 
criminal  proceedings  may,  in  any  case,  be  amended ;  which  can 
never  be  contended  at  the  present  day.  Upon  principle,  there- 
fore, as  well  as  the  current  of  authorities,  it  seems,  *that  no  in-  [*299] 
dictment  can  be  amended  without  the  consent  of  the  jury,  who 
act  as  accusers. 

When  the  indictment  or  the  caption  is  defective,  the  coiirt  When  m- 
have  a  discretionary  power  to  quash  it  inunediately,  or  to  oblige  nuty  be 
the  defendant  to  plead  or  demur,  which  rests  entirely  with  them-  ^'W'*^*^ 
selves  (^).    But  though  tiiis  is  matter  for  tiieir  discretion,  they 
are  guided  by  certain  rules,  in  its  exercise,  which  we  shall  pro- 
x:eed  to  examine  (u).    The  application  may  be  made  to  the 


(it)  4  Burr.  2527,  2568, 9.   12  Mod.  BiUst.  35.  6  Mod.  285.  See  also  case% 

329.   6  Mod.  281.  1  Stra.  185.  1  Salk.  1  Saund.  250.  d.  e.  note  1. 

47,  50.   2  Stra.  871.    1  Leo.  189.    4  (*)  2  Burr.  1127.    1  Sid.  54,  247. 

T.  R.  457.  1  Salk.  372.    2  Keb.  128.    Cro.  Car. 

(o)  3  Mod.  167.  584..  Palm.  389.  1  WUs.  325.  2  East, 

(p)  4  Burr.  2569,  2570.  226.    2  Seas.  Cas.  1.   Hawk.  b.  2.  c. 

iq)  1  Saond.  250.  d.  note  1.  25.  a.  146.    Com.  Dig*.  Indictment,  H. 

(r)  Staxide,  252,  3, 4^  5.  Bac.  Abr.  Indictment  K. 

(«)  11  Hen.  YI.  f.  2  and  £  14.    2  (u)  4  Burr.  2539. 
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court  either  by  the  prosecutor  or  the  defendant;  or,  any  one, 
as  amicus  curia^  may  suggest  the  error  to  the  court,  in  order 
that  they  may  exercise  their  discretion  (tc;). 

When  the  application  is  made  by  the  prosecutor ^  die  court 
will  not  quash  the  indictment  as  a  matter  of  course,  unless  it 
.appear  to  be  clearly  insufficient  (x);  nor  even  then  after  the^de- 
fendant  has  pleaded,  unless  another  good  indictment  has  been 
found  against  him(y);  nor  where  he  has  been  put  to  extra  ex- 
pense, unless  tiie  costs  are  first  psdd  him  (z).  But  where  the 
indictment  is  insufficient,  and  the  defendant  is  not  put  to  incon- 
▼enience,  the  court  will  quash  it  upon  the  motion  of  the  prose- 
cutor without  the  consent  of  the  defendant,  though  it  is  for  a 
crime,  in  which  they  never  show  the  same  indulgence  upon  the 
application  of  the  prisoner  (a)*  And  if  an  indictment  removed 
by  certiorari  is  at  issue,  and  the  prosecutor  procures  another  in- 
dictment to  be  found,  alleging  the  first  to  be  defective,  the  court 
will,  by  consent  of  all  parties,  order  the  first  to  be  quashed,  and 
the  second  to  be  substituted  in  its  place,  and  to  stand  in  the 
[#300]  same  ^condition  (A).  But  otherwise  in  case  of  removal  by  cer- 
tiorari, the  court  will  not  quash  the  indictment  after  the  for- 
feiture of  the  recognizance,  by  neglecting  to  carry  down  the  re- 
cord for  trial  (c)* 

When  an  information  is  filed  by  the  Attorney  General  ex  offi- 
cio, the  court  will  quash  it  upon  motion,  if  they  see  cause;  but 
if  it  be  exhibited  by  a  private  individual,  they  will  not  thus  dis- 
pose of  it,  because  the  defendant  is  entitied  to  costs  (d). 

When  the  motion  is  made  on  the  part  of  the  defendant^  die 
rules  by  which  the  court  are  guided  are  more  strict,  and  their 
objections  are  more  numerous;  because  if  the  indictment  be 
quashed,  the  recognizances  will  become  ineffectual  {e) ;  and  the 
courts  usually  refuse  to  quash  on  the  application  of  the  defend- 
ant when  the  indictment  is  for  a  serious  offence,  unless  upon  the 


i 


fw)  Comb.  13. 

[x)  Dougl.  240.  Com.  Dig.  Indict, 
ment,  H. 

(i^)  2  East  Bep.  226.  1  Leach,  11. 
6  Mod.  262. 

(s)  3  Burr.  1469.  2  Stra.  946. 
Coil:.  Dig.  Indictment,  H.  Bac.  Abr. 
Inilictment,  K.  MSS.  Mich.  Term.  53 
Geo.  in.    Starkie,  282.  n.  h. 

(a)  2  Seas.  Gas.  19.  2  East  B. 
226,  r. 


(b)  3  Burr.  1468.  1  Bla.  Rep.  460. 
Com.  Dig.  Indictments  H.  Bac.  Abr. 
Indictment,  K. 

(c)  1  Salk.  380.  Com.  IHg.  Indicts 
ment,  U.  i 

(d)  1  Sid.  152.  Com.  Dig.  Infovw 
mation,  D.  4.  Vin.  Abr.  Information, 
£.  Dougl.  240, 1.  Hawk.  b.  2.  c.  35. 
8. 149. 

(e)  2  Seas.  Cas.  1. 
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clearest  and  plainest  gn>und,^ut  will  drive  the  party  to  a  de- 
murrer,  or  motion  in  arren  of  judgment,  or  ^^t  of  error  (/)• 
It  is,  therefore,  a  general  rule,  that  no  indictments  which  charge 
the  higher  offences  as  treason  or  felony  (^),  or  those  crimes 
which  immediately  affect  the  public  at  large,  as  perjury,  for- 
gery, extortion,  conspiracies,  subornation,  keeping  disorderiy 
houses,  or  offences  affecting  the  highways,  not  executing  legal 
process,  will  be  thus  summarily  set  aside  (A).  So  the  court  re- 
fused to  quash  an  indictment  against  a  number  of  persons  for 
breaking  and  entering  a  lead  mine,  though  it  was  defective,  be*  . 
cause  there  were  large  numbers  of  persons  met  together,  *and  [4301] 
die  judges  were  trying  others  in  the  same  county  for  similar  of- 
fences (i).  Upon  the  same  ground,  the  court  will  refuse  to 
quash  an  indictment  for  a  nuisance,  without  a  certificate  that  it 
is  removed  (Jk);  or  an  indictment  against  overseers  for  not  pay- 
ing money  over  to  their  successors,  for  that  is  a  growing  evil, 
and  affecting  the  interests  of  the  community  (/)•  Neither  will 
the  court,  as  it  has  been  held  in  general,  quash  indictments  for 
forcible  or  fraudulent  injuries,  as  for  a  forcible  entry  (m),  for  a 
disturbance  in  church  of  the  first  kind  (n),  or  for  enticing  away 
a  servant  (o),  or  a  cheat  of  the  latter  description,  for  though  they 
may  be  private  in  their  nature,  they  are  public  in  their  conse- 
quences {p)»  And,  in  an  indictment  for  using  false  weights  and 
measures,  the  court  will  not  thus  interfere,  even  where  it  ap- 
pears the  scale  for  goods  is  the  lightest,  and  though  it  is  not 
stated  where  the  supposed  offence  was  committed  (^)«  And  as 
informations  are  rarely  allowed,  except  for  offences  endanger- 
ing the  public  welfare,  it  is  said  that  the  court  will  never  quash 
them  at  the  instance  of  the  defendant  (r). 


(/)  CakL  432,  554.  Nolan,  P.  L. 
361. 

(^)  lSalk.373.  Com.  Dig.  Indict^ 
menty  H.  But  see  4  Hanr.  St.  Tr. 
697,8. 

(A)  1  Salk.  372.  5  Mod.  13.  ^  Se«. 
Cas.  1,  2,  4,  8  1  Seas.  Caa.  337,  8, 9. 
2  Stnu  1210.  Com.  Dig.  Infictment, 
H.  Bac.  Abr.  Indictment,  K.  Hawk, 
b.  2.  c.  25.  8. 146.  Burn  J.  Perjury, 
m.    Wijliama  J.  Perjury,  n. 

(i)  1  Wila.  325.  Com.  Dig.  Indict- 
ment,  ¥L    Bac.  Abr.  Indictment,  K. 

(k)  2  Ld.  Kaym.  1164.  Andr.  139, 
220.  4  Burr.  2116.  1  Salk.  372.  1 
Vent.  370.  Cro.  Car.  584.  1  Barnard, 


K.  B.  45.  Com.  Dig.  Indictment,  H. 
Bac.  Abr.  Indictment,  K. 

(0  2  Stnt.  1268.  Com.  VUg  Indict, 
ment,  H.  Bac.  Abr.  Indictment,  K. 

(ffl)  6  Mod.  96.  Com.  Dig.  Indict- 
ment, H. 

(n)  Cro.  Car.  584.  1  Sid.  54.  Com. 
Dig.  Indictment,  H. 

(o)  1  Salk.  372.  Com.  Dig.  Indict- 
ment, H. 

(p)  6  Mod.  42.  3  Burr.  1841.  Com. 
Dig.  Indictment,  H. 

(g)  3  Burr.  1841.  Com.  Dig.  In- 
dictment, H.  Bac.  Abr  Indictment,  K. 

(r)  1  Vin.  Abr.  Infonnation,  B. 


248  OF  TH£  INDICTBCBNT. 

There  are  some  cases,  however,  in  which  the  court  will  thus 
interfere  on  the  behalf  of  the  defendant  upon  a  proper  applica- 
tion. Thus,  where  the  court,  in  which  the  indictment  was 
found,  have  no  jurisdiction,  it  will  be  quashed;  as  if  an  indict- 
ment for  perjury,  at  common  law,  be  presented  at  the  quarter 
sessions  which  they  have  no  power  to  determine  (^)  [1]«  And  if 
|=*302]  from  the  facts  ^stated,  it  appears,  that  no  indictable  offence  has 
been  committed,  the  indictment  will  be  thus  set  aside  in  the 
first  instance  {t)»  So  an  indictment  for  exercising  a  trade,  con- 
trary to  the  custom  of  a  city,  will  be  quashed,  as  it  manifesdy 
cannot  be  supported  (f/)«  And  an  indictment  when  not  for 
any  of  the  public  offences  we  have  already  excepted,  may  also 
be  quashed,  for  the  omission  of  a  material  averment :  as  where 
an  indictment  for  not  receiving  a  parish  apprentice,  did  not  aver 
the  binding  to  be  within  the  43  £liz.  c.  2.  (w) ;  or  before  the  re- 
peal of  the  statute,  the  proceeding  for  maintaining  a  cottage  with- 
out four  acres  of  land,  neglected  to  state  that  it  was  inhabit- 
ed (x*);  or,  where  the  defendant  was  charged  with  speaking 
words  of  a  magistrate,  not  in  themselves  actionable,  and  they' 
were  not  stated  to  be  said  of  him  in  the  execution  of  his  of- 
fice {y)*  And  the  same  rule  applies  to  evident  misjoinder,  and 
gross  deficiency  in  the  formal  requisites.     Thus  where  six  per- 

(«)1  Burr.  389.  2  Stra.  1088.  HaWk.  (w)  2  Stra.  1268.  Com.  Dig.  In- 
b.  2.  c.  3j[.  8.  146.  n.  25.  Com.  Dig^.  dictment,  H.  Bac.Abr.  Indictment,  K. 
Indictment,  H.  Bac.  Abr.  Indict-  (x)  Andr.  230.  Com.  Big,  Indict- 
ment, K.  ment,  H. 

(0  1  Dougl.  253.  (y)  Andr.  236,    Com.  Dig.  Tndict- 

(u)  Comb.  243.  ment,  H.    Bac.  Abr.  Indictment,  K. 


[1]  PBmrtTLTASiA.^In  the  case  of  the  Commonwealth  v.  Kosloff,  consul 
general  of  Russia,  for  a  rape,  the  indictment,  wliich  had  b«en  found  in  the 
court  of  oyer  and  terminer,  held  by  the  judges  of  the  supreme  court  of  the 
state  of  Pennsylvania,  was  quashed  on  the  ground  that  under  the  constitu- 
tion and  laws  of  the  United  States  the  sUte  courts  have  no  jurisdiction  «*  in 
cases  affecting  ministers  and  consuls,"  but  that  the  same  is  in  the  tribunals 
erected  under  tiie  national  constitution  and  laws. 

In  this  case  the  motion  to  quash  the  indictment  was  urged  upon  two  grounds? 

1.  That  consuls  of  foreign  powers,  are  not  amenable  to  the  criminal  juris- 
diction of  the  country  in  which  they  are  resident,  but  are  under  the  protec- 
tion of  the  power  by  whom  they  are  appointed ;  and  must,  if  an  ofl'cnce  be 
conunitted  by  theni,  be  sent  home  for  punishment. 

2.  That  the  jurisdiction  over  consuls,  is  exclusively  in  the  courts  of  the 
United  States. 

Mr.  Chief  Justice  Hlghman,  in  deciding  on  the  motion,  denied  the  exemp- 
tion claimed  in  favour  of  consuls,  from  punishment  for  crimes ;  this  privilege 
being  by  the  laws  of  nations,  given  only  to  public  ministers;  the  motion  pre- 
vailed on  the  second  ground. 

The  editor,  who  was  in  tliis  case  of  counsel  for  the  defendant,  owes  it  as  a 
duty  to  state,  that  in  his  knowledge  the  charge  was  malicious  and  unfounded. 
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sons  were  jointly  and  severally  charged  with  exercising  a  trade 
without  having  served  an  apprenticeship,  the  indictment  was 
qoashed  as  altogether  vicious  (z).  So  where  the  indictment  al* 
leged  it  was  presented  without  adding  ^^  by  the  oath  of  twelve 
men  (a);''  where  in  the  caption,  it  was  said,  ^^  that  the  several 
indictmerUa  to  diis  schedule  annexed  are  true  bills,^'  whereas 
they  are  only  biUs  till  they  are  found  (A);  and  where  the  charge 
is  expressed  merely  by  way  of  recital  (c),  the  proceedings  may 
be  thus  disposed  of.  But  the  court  will  not  quash  an  indict- 
ment on  a  statute,  merely  because  it  does  not  conclude  ^^  against 
the  form^'*  &c.  but  leave  the  defendant  *to  demur  {d).  And  [*303] 
the  defect,  in  general,  must  be  very  gross  and  apparent  to  iu'- 
duce  the  court  to  dismiss  the  indictment  in  this  summary  way, 
instead  of  leaving  the  party  to  the  more  usual  remedies  of  de- 
murring or  moving  in  arrest  of  judgment  (e);  where  however  a 
defect  is  shown  which  induces  the  court  thus  to  interfere,  they 
must  quash  the  whole  indictment,  for  they  cannot  strike  out 
some  counts,  and  leave  otherp  to  be  determined  on  the  trial  (^f). 
If  the  defendant  did  not  duly  appear,  or  has  forfeited  his  recog- 
nizance, his  application  to  quash  the  indictment  will  be  ineffec- 
tual (^);  and  although  the  court  may,  in  their  discretion,  quash 
the  in(Uctment  at  any  time  before  the  jury  are  charged  to  try 
the  prisoner,  they  commonly  in  order  to  avoid  collusion  refuse 
to  do  so  after  he  has  pleaded  (A),  at  least  unless  another  good 
indictment  has  been  found  (f);  if  therefore,  the  prosecutor  de- 
sire to  quash  he  must  apply  in  an  early  stage  of  the  proceeding. 
And  by  a  particular  provision  of  the  legislature  {K)^  in  all  cases 
of  treason,  except  for  counterfeiting  the  coin,  seal,  sign,  or  sig- 
net, no  indictment  shall  be  quashed  for  any  formal  defects,  un- 
less before  evidence  given,  which  has  been  construed  to  mean 
before  the  defendant  pleads  (/),  nor  can  any  such  exception  be 
taken  in  arrest  of  judgment.    What,  therefore,  in  other  cases, 


(r)  1  Stn.  623.    Com.  Dig.  Indict-      Com.  Dig.  Indictment,  H.    Bac.  Abr. 
menty  H.  Indictment  K. 

(a)  Andr.  230.  ( r)  1  Barnard*  K.  B.  44.    1  Salk. 

(d)  1  Salk.  376.  380. 

Leach,  11^  420.    2  East  R. 


(c)  1  Seas.  Caa.  3.  (A)  1 

\d)  2  Stra.  702.    Bac.  Abr.  Indict-      2^6. 


ment,  K.  (i)  2  East  R  226w 

(<f)  1  Bk.  Rep.  275.  Doug^I.  240, 1.  \h)  7  \f.  lU.  c.  3. 

Hawk.  b.  2.  c.  25.  s.  146,  in  notes.  \t)  4  St  Tr.  673.    And  see  1  East, 

Cro.  Car.  147.   Fost.  104.  P.  C.  110.   Hawk.  b.  2.  c.  25.  s.  148. 
(/)  2  Stra.  1026.    R.  T.  H.  203. 

Vol.  I.  2  I 
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18  a  rule  which  the  discretion  of  the  courts  have  adopted  for 
their  own  guidance,  and  from  which,  of  course,  they  may  vary, 
is  in  case  of  the  higher  treasons  made  the  subject  of  a  positive 
[*3(H]  enactment.  The  motion  however  *to  quash  an  indictment  may 
be  made  on  the  last  day  of  the  term  (m). 

After  the  indictment  against  the  defendant  has  been  quashed, 
a  new  and  more  regular  one  may  be  preferred  against  him  (n). 
He  can  gain,  therefore,  in  general,  very  litde  advantage,  except 
delay,  by  such  an  application ;  and  therefore  usually  reserves  his 
objections  till  after  the  verdict,  when,  if  the  indictment  be  found 
to  be  insulRcient,  the  court  are  bound,  ex  debito  jtutitia^  to  ar- 
rest the  judgment  (o). 


CHAPTER  VI. 

OF  THE  GRAjSTD  JVRT^AJ^D  THE  PRESEJ^fTMEjrt  AJSTD 

FiyDTJ^G  OF  TffE  BILL. 

[*305]  *THE  bill  being  framed  according  to  the  rules  we  have  con- 
sidered in  the  preceding*  chapter,  is  to  be  presented  to  a  grand 
jury  of  the  county  in  which  the  oiFence  was  committed;  except 
in  those  cases,  where  by  particular  leg^lative  provisions,  the  in- 
quest of  another  county  may  take  cognizance  of  the  accusa- 
tion (a).  There  is  indeed  one  exception  to  this  rule  introduced 
by  38  Geo.  III.  c.  52  (A),  which  is  too  important  to  pass  with- 
out pardcular  notice.  It  is  provided  by  that  statute,  that  where 
an  offence  has  been  committed  within  any  city  or  town  corpo- 
rate, except  a  few  places  which  it  enumerates,  the  bill  of  indict- 
ment may  be  preferred  before  the  grand  jury  of  the  county  ad- 
joining, at  any  session  of  oyer  and  terminer  or  general  goal  de- 

[*306]  livery,  on  the  prosecutor's  *entering  into  a  recogniz^ce  to  pay 
•the  extra  costs,  occasioned  by  such  a  course  of  proceeding,  in 
case  the  court  shall  so  direct.    But,  in  general,  he  should  pre- 


(m)  1  Burr.  651.    Bac.  Ab.  Indicts  the  indictment  has  been  quashed, 

ment,  K.    Com.  Dig.  Indictment,  H.  (•)  2  Burr.  1127. 

(n)  2  Woodes.  555.  3  P.  Wms.  480,  (a)  See  ante  146,  as  to  die  venue. 

499.  2  Leach,  420.    And  see  most  of  (b)  S.  2,  10,  12.    7  T.  H.  735.    4 

the  caws  before  referred  to,  where  East,  208.   1  Smith,  31.    Tidd,  734. 
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fer  his  bill  of  indictment  according  to  the  terms  of  his  recogni* 
zance  to  prosecute,  or  iv  will  be  forfeited;  though,  we  have 
seen^  that  if  he  be  bound  to  proceed  at  the  sessions  of  the  peace 
for  the  city  imd  liberty  of  Westminster,  the*  terms  of  the  re- 
cognizance will  be  fulfilled  by  the  presentment  of  the  accusation 
before  the  grand  jury  of  Middlesex  (c)« 

The  grand  jury  must  consist  of  twelve  at  least,  and  may  con-  The  nam- 
tun  any  greater  number  not  exceeding  twenty-three,  that  twelve  ^^^^  w 
may  fonn  a  majority  of  the  jurors  (</)•  There  must  be  twelve  i^"- 
at  least,  because  the  concurrence  of.  that  number  is  absolutely 
necessary,  in  order  to  put  a  defendant  on  his  trial  (e);  and 
there  must  not  be  more  than  twenty-three,  because  odierwise 
there  might  be  an  equal  division,  or  two  full  juries  might  differ 
in  opinion  (^f).  The  number  of  twelve,  as  well  as  the  constitu- 
tion of  the  grand  jury  itself  are  very  ancient,  being  discoverable 
in  the  institutions  of  Ethelred  (jf*).  In  the  time  of  King  Richard 
the  First,  according  to  Hoveden,  the  mode  of  electing  the 
grand  jury  was  altered,  and  the  following  arrangement  adopted, 
four  knights  were  taken  from  the  county  at  large,  who  chose 
two  more  out  of  every  hundred,  which  two  associated  to  diem- 
aelves  ten  pther  principal  freemen,  and  those  twelve  were  to 
answer  concerning  all  particulars  relating  to  their  own  dis- 
trict (^)«  The  nun^r  thus  obtained  was  probably  found  too 
large  and  inconvenient;  though  the  traces  of  the  original  regu- 
lations still  exist  in  the  practice  of  summoning  some  of  'l^the  [*307] 
jury  from  every  hundred.-  On  this  subject,  we  shall  consider 
the  qualifications  of  tiie  fijrand  jury — ^their  power  and  jiuisdic- 
tion— the  mode  in  whic4Hiey  are  summoned — the  presentment 
of  the"  bill  for  their  examination — the  evidence  adduced  in  its 
support--and  the  finding,  by  which  their  deliberations  are  con- 
cluded. 

It  is  perfectiy  clear  that  all  persons  serving  upon  the  grand  QiuJificjt- 
inquest,  must  be  good  and  lawful  men;  by  which  it  is  intended,  ^[^  jq. 
that  they  must  be  liege  subjects  of  the  king,  and  neither  aliens  (f );  '^''* 


(c)  Ante,  13r.   Cro.  C.  C.  13,  4.  (g')  Co.  Lit  155.  b.   Wilk.  Leges 

(d)  Cro.  El.  654.     3  Hak,   151.  Anrl.Sax.  117.   4  Bla.  Com.  302. 
Hawk.  b.  2.  c.  25.  a.  16.    Bac.  Abr.  In-  (A)  4  Bia.  Com.  303. 
fictment,  e.  Juries,  A.    4  Bla.  Com.  (t)  3  Inst.  32.  Poph.2a3.  SirWm. 
302.   Burn  J.  Jurors.  Williams  J.  Ju-  Jones,  198,9.    2  Hale,  155.   Hawk, 
ties,  1.    Dick.  Sess.  79.  b.  2.  c.  25.  s.  16.  Willes  Rep.  667,8. 

(e)  Cro.  £1.  654.  Bac.  Abr.  Juries,  A.  Indictment,  C. 


n 


)  2  Burr.  1088. 
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nor  persons  outlaws ed  even  in  a  civil  action  (i) ;  attainted  of  any 
treason  or  felony;  or  convicted  of  ai^  species  of  crimen  falsi^ 
as  conspiracy  or  perjury,  which  may  render  them  infamous  (IX^l* 
And  if  a  man  whb  lies  under  any  of  these  dbsquUifications  be 
returned,  he  may  be  chaQenged  by  the  prisoner  before  the  bill 
is,  presented  (m);  or,  if  it  be  discovered  after  the  finding,  the 
defendant  may  plead  it  in  avoidance,  and  answer  •ver  to  the 
felony;  for  which  last  purpose,  he  may  be  allowed  the  assist- 
ance of  counsel,  on  producing  in  court  the  record  of  the  out- 
lawry, attainder,  or  convicdon,  on  which  the  incompetence  of 
the  juryman  rests  (n).  This  necessity  for  the  grand  inquest  to 
consist  of  men  free  from  all  objection  existed  at  common  law, 
and  was  affirmed  by  the  statute  11  Hen.  IV.  c  9.  which  enacts, 
that  any  indictment  taken  by  a  jury,  one  of  whom  is  unqualified, 
shall  be  altogether  void  and  of  no  effect  whatsoever  [2].  So 
that  if  a  man  be  outlawed  upon  such  a  finding,  he  may,  on  evi- 
dence that  one  of  the  jury  was  incompetent,  procure  the  out- 
lawry against  him  to  be  reversed  (o).  It  is  clear  that  a  defend- 
[#308]  ant  before  issue  ^joined,  may  plead  the  objection  in  avoid- 
ance(]&);  but  if  he  take  no  such  exception  before  his  trial,  it 
seems  doubtful  how  far  he  can  afterwards  take  advantage  of 
it(^),  except  it  can  be  verified  by  the  records  of  the  court  in 
which  the  indictment  is  depencUng,  as  in  a|pe  of  an  outlawry  of 
one  of  the  indictors  in  the  same  court;  in  whidi  case,  any  one, 
as  amicus  curicty  may  inform  the  court  of  the  objection  (r)  [3]. 

The  annual  estate  of  the  grand  jury  does  not  seem  to  have 
been  fixed  at  common  law  by  any  particular  standard;  but,  in 
the  times  of  the  feudal  system,  as  no  villein  was  eligible  to  the 

Ih)  Id.  ibid.   Cro.  Car.  134»  147.  3,  4.    12  Co.  Rep.  99.    Hawk.  b.  2.  c. 

0  Id.  ibid.  35.  s.  18, 28,  33.  Bac.  Abr.  Juries,  A. 

[m)  Hawk.  b.  3.  c.  35.  1. 16.  Bac  {p)  Cro.  Car.  134^  5.    Hawk.  b.  2. 

Ab.  Juries,  A.    Bum  J.  Jurors,  A.  c.  25.  s.  36.   Bac.  Abr.  Juries,  A. 

Wimams  J.  Juries,  I.  (q)  3  Inst  34.    Hawk.  b.  2.  c.  25. 

(n)  2  Hale,  155.  3  Inst.  34.    Cro.  s.  27.   Bac.  Ab.  Juries,  A. 

Car.  134,  147.    Hawk.  b.  3.  c.  35.  s.  (r)  3  Inst  34.    Hawk.  b.  2.  c.  25. 

18,26,29,30.   Bac.  Abr.  Juries,  A.  s.2r   Bae.  Ab.  Juries^  A. 

(e)  11  Hen.  4.  PI.  21.    3  Inst  H 


[1]  IfissACHUBim. — ^The  oooit  will  not  set  Hide  a  g^rand  juror,  because  he 
has  been  the  prosecutor  of  a  person  chaised  with  a  capital  crime,  whose  case 
may  possibly  oe  brought  before  the  grana  juiy.    8  Mau,  Bep,  286. 

[2]  Massaghusstts.— Quakers  are  capable  of  serving  as  grand  jurors.    9 
^Mm,  T.  R,  107. 

[3]  MA8BACBi7BnTS.—Ailer  an  indictment  has  been  received  and  filed  by  the 

the  grand  jury  can  he 
107. 


court,  no  objection  of  an  irre^^ularity  in  empanneling 
received  as  a  plea  to  such  indictment    9  Jnan.  T,  E, 


OF  TBS  O&ANl)  JVKX. 


253 


office  («),  none  but  those  who  poftsessed  land  aa  fireeholderB 
could  obtain  it.  And,  indeed,  it  has  been  frequently  taken  for 
granted,  that  none  but  freeholders  can  be  returned  on  the  pa« 
nel  (<),  though  this  has  been  sometimes  disputed  (u)*  Various 
provisions  have  indeed  been  made  by  the  legislature  for  the 
regulation  of  the  amount  of  the  es^te  of  the  petty  jury,  in  vari- 
ous parts  of  the  kingdom  (w) ;  but  these  statutes  do  not  in  gene* 
nd  aj^ly  to  the  grand  inquest  (x).  By  the  33  Hen*  VI.  c«  2. 
grand  jurors  in  the  county  of  Lancaster  must  have  £5  per  an* 
num,  and  in  Yorkshire  by  another  provision  (y)  they  must  pos- 
sess £80  a  year  in  land,  either  freehold  or  copyhold,  and  by 
the  same  act  (z)  no  man  can  be  eligible  to  serve  before  he  has 
attained  die  age  of  twenty-one  years*  In  practice,  as  observed 
by  Mr*  Justice  Blackstone,  the  jurors  are  usually  gendemen 
of  the  best  figure  in  the  county  (a)*  Various  exemptions  are 
also  allowed  in  favour  of  particular  in<tividuals  'i^or  professions*  [*309] 
Thus  by  one  of  our  most  ancient  statutes,  old  men  above  se- 
venty, and  persons  labouring  under  sickness,  are  not  to  be  sum- 
moned upon  juries  (i).  So  freemen  of  the  company  of  sur- 
geons (c),  apothecaries  in  London  and  within  seven  miles  there- 
of,, and  apothecaries  in  the  country  who  have  served  seven  years 
apprenticeship  (</),  reg^tered  seamen  (e),  quakers  (/),  visitors 
of  work  houses  {g)y  clergymen,  coroners,  ministers  of  die  forest, 
officers  of  the  army,  and  other  officers  of  the  king  (A),  Roman 
Catholic  ministers  (i),  and  dissenting  preachers  registered  under 
the  toleration  act,  are  exempted  from  serving  on  juries  (i)*  It 
is  also  said  to  be  the  practice  at  sessicms,  not  to  summon  those 
who  are  on  the  sheriflPs  list  to  serve  at  the  assizes*  And  it  is 
understood  to  be  a  general  rule,  that  members  of  either  house 
of  parliament,  and  banisters  and  attomies  actuidly  practising 


8 


[« I  Poph.  203.    Co.  Lit.  156. 

[t)  4BkC.303.  2  Hale,  155.  B«e. 
Abr.  Jttriet,  A.  Bum  J.  Junm,  I. 
Williams  J.  Juriesy  I. 

(»)  Hawk.  b.  2.  c.  25.  a.  19, 21.  2 
IVoodes.  557t  8. 

(w)  See  pott  aa  to  the  petit  jury. 

(x)  Hawk.  b.  2.  c.  25.  a.  19,  21.  2 
Woodea.  557 ^  8.    4  Bla.  Com.  302. 

(y)  7  &  8  W.  m.  c.  32.  a.  8. 

uS  S.  4.   3  Bla.  Com.  364. 

fa)  4  Bla.  Com.  302. 

lb)  13  Edw.  T.  at.  1.  c.  38.  Hawk, 
b.  2.  c.  25.  a.  26.  Burn  J.  Junns,  L 
2WdDdea.557.    6  T.  a  531.   3BU. 


Com.  364. 

(c)  5  Hm>  TEL  c  6.   18  Geo.  H. 
c.  15. 

(<f}6&7W.ni.c.4.a.2,3.  Lamb. 
396.   3  Bla.  Com.  364. 

M  7  &  8  W.  m.  c.  21. 

(/)  4&5W.in.cu24.a.2L 

(r)  22  Geo.  m.  c.  83. 

(A)  Bac.  Abr.  Juriea,  B.  6.   3  Bb. 
Com.  364.  Dick.  Seaa.  85. 

(i)  31  Geo.  ni.  c.  32.   43  Geo.  III. 
c.  30. 

'  (k)  1 W.  &  H.  c.  18.  a.  11.  19  Geo. 
m.  c.  44.   52  Geo.  lH.  c.  155. 
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their  professions  are  not  to  be  called  on  for  their  services  (/}• 
These,  however,  are  cases  not  of  disqualification,  but  of  pri- 
vilege; and,  therefore,  any  of  them  might  lawfully  serve  with- 
out objection,  if  they  took  the  oath  required,  and  possessed  all 
other  qualifications  of  grand  jurymen*  And  if  duly  summoned^ 
they  must  attend  and  claim  their  privilege,  for  the  sheriff  can- 
not return  it  (m)» 

It  is  absolutely  necessary  at  common  law,  that  aU  the  grand 
inquest  should  be  inhabitants  of  the  county  for  which  they  ate 
[*310]  sworn  to  inquire  (n)»  But  it  is  not  necessary  *that  any  part  of 
a  gjrand  jury  finding  a  biU  against  an  alien,  should  be  aliens  (a). 
If  imprpper  persons  are  discovered  to  be  inserted  in  the  panel 
returned  by  the  sheriff,  justices  of  peace  at  the  sessions,  and 
justices  of  goal  delivery  at  the  assizes  have  power  to  re- 
form the  panel,  by  taking  out  their  names  and  inserting  those  of 
others  (p)  [!]• 

The  mode  of  summoning  and  procuring  the  attendance  of 
persons  duly  qualified  to  serve  on  the  grand  jury,  must  next  be 
the  grand  considered.  Upon  the  summons  of  any  session  of  the  peace, 
and  in  cases  of  commissions  of  oyer  and  terminer,  and  gaol  de- 
livery, there  issues  sl  precept  {q)  either  in  the  name  of  the  king 
or  of  two  or  more  justices  directed  to  the  sheriff,  upon  wluch  he 
is  to  return  twenty-four  or  more  out  of  the  whole  county,  name- 
ly, a  sufficient  number  out  of  every  hundred,  from  whom  the 
grand  jury  is  selected  (r).  Upon  this  precept,  although  it  gene- 
rally specifies  only  twenty-four,  the  sheriff  usually  returns  forty* 
eight  («)•  The  practice  varies  in*  some  degree  in  particular 
counties,  thus  in  Middlesex{t)  we  have  seen,  that  every  term 
there  are  two  grand  juries  sunmoioned  and  sworn  before  the 
senior  of  the  puisne  judges,  on  some  day  fixed  by  such  judge 
in  the  early  part  of  the  term;  who,  after  receiving  their  charge 


Mode  of 
fluinmon- 
ing,  &c. 


?. 


[I)  Dick.  Ses8.  84,  5.    Lamb.  396. 

[m)  2  Inst.  448.  Hawk.  b.  2.  c.  25. 
s.  20.  Tr.  p.  Pais.  87.  2  Woodea. 
S^.    Bum  J.  Jurors,  I. 

(n)  2  RoU.  Abr.  82.  2  Inst.  32,  3, 4. 
Hftwk.  b.2.  c.2i.  S.16.  BacAb.Ju. 
ries,  A.  E.  4. 

(e)  lUwk.  b.  2.  c.  43.  s.  36.  Bac. 
Abr.  Juries,  £.  8. 

ip)  3  Hen.  VIIL  c.  12.    Hawk.  b. 


2.  c.  25.  s.  32. 

(9)  See  form,  last  vol. 

(r)  2  Hale,  153,  4.  Bac.  Ab.  Ju- 
lies,  A.  B. 

(9)  2  Hale,  263.  Bum  J.  Jurors,  HI. 

(t)  Ante,  157,  8.  Hands  Prac.  bw 
trod.  XX.  In  2  Lil.  Reg.  156.  2  Hale, 
26, 156.  Bac.  Ab.  Juices,  A.  it  is  stated 
that  there  are  three  juries  for  Middle- 


[1]  Vkrwo^t. — ^The  court  have  no  power  to  order  a  gruid  juror  to  with- 
draw himself  from  the  panel,  in  any  particular  case.  2  Tylen  Rep,  473. 
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from  such  judge,  adjourn  to  the  grand  jury  room,  and  then  ap- 
pomt  subsequent  days  of  meeting;  and  precepts  are  issued 
from  the  crown  office  to  the  constables  in  the  different  districts, 
to  niake  returns  of  all  nuisances,  &c.  which,  on  their  return^ 
are  considered  as  presentments,  and  are  prosecuted  as  indict^ 
ments  or  presentments.  The  two  juries  app6int  separate  days^ 
for  receiving  the  constables'  ^returns.  The  jury  who  receive  [*311] 
the  presentments  of  constables  for  the  more  remote  parts  of  the 
county  assemble  at  the  grand  jury  room,  to  find  indictments  on 
the  last  day  but  two  of  the  term;  and  the  jury  acting  for  the 
metropolis  and  the  adjacent  parts,  in  the  like  respect,  assemUe 
at  the  like  place,  for  the  .same  purpose,  •n  the  last  day  but  6ne 
of  the  term:  and  after  returning  their  respective  presentments^ 
and  indictments,  the  jiurors  are  discharged*  In  Suffolk  also, 
diere  are  two  grand  juries  chosen  (u).  In  Yoikshire,  on  the 
other  hand,  only  one  panel  of  forty-eig^t  freeholders  and  copj^* 
holders  can  be  returned  to  serve  at  the  assizes;  and,  at  the  ses- 
sions, only  forty  can  be  returned  on  the  panel  («)• 

Every  ^summons  of  jurors  is  to  be  made  by  the  sheriff,  his 
officer,  or  lawful  deputy,  m  days  before,  at  the  least,  showing 
the^  warrant  under  the  seal  of  the  office  wherein  they  are  ap* 
pointed  to  serve;  and,  if  the  juror  be  absent,  notice  is  left  in 
writing  at  his  dwelling  house,  with  some  inmate,  under  the  hand 
of  the  officer  (w).  And  in  Wales  right,  and  in  the  counties  pa- 
latine fourteen  days  notice  is  requisite  {x).  The  whole  of  this 
number  must  be  returned  by  the  sheriff  or  propejr  officer  with- 
out the  nomination  of  any  person  whatsoever  (y);  and,  if  an^ 
person  not  returned,  procure  hb  name  to  be  read  among  thdie 
who  are  returned,  and  is,  in  consequence,  sworn,  he  may  be  in- 
(Ucted  for  a  contempt  of  die  statute  (z).  lliough  the  number  of 
jurymen,  thus  returned  to  the  court,  amount  to  forty-eight  or 
more,  not  more  than  twenty-three  are  to  be  sworn,  as  the  con- 
trary practice  might  produce  much  inconvenience  and  confu- 
sion; for,  if  a  number  amounting  ta  two  full  juries  or  more 
should  be  sworn,  it  might  happen  that  a  complete  jrny  of  twelve 
*might  find  a  bill  to  be  a  true  one,  though  the  other  twelve  [*dl2] 


(v)  Bic.  Ab.  Juries,  A.  3  UL  Beg,  (x)  3  Geo.  H.  c.  25.  a.  9, 10. 

156.  &  2  Hale,  26, 154.  (y)  11  Hen.  IV.  c.  9.    Hawk.  b.  2. 

(v)  7  &  8  W.  m.  c.  32. 8.  8.    Burn  c.  25.  a.  16,  33.    2  Woodd,  557. 
J.  Jurors,  IH.  (z)  11  Hen.  IV.  c.  9.     12  Co.  99. 

(w)  r  &  8  W.  in.  c.  32.  8. 5.  Bum  3  Inst.  33.  Bac.  Abr.  Juries,  A.  Hawk. 

'•  Joran,  Of.  b.  2.  c  25.  s.  24. 
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ModeoT 
proceed- 
ing  to 


might  reject  it  as  destitute  of  foundation  (a).  At  the  sessions^ 
it  is  not  an  unusual  practice  after  fifteen  or  sixteen  names  have 
been  caUed,  to  consider  the  inquest  as  complete,  and  not  to  in« 
sist  upon  the  service  of  the  rest,  who  may  happen  to  be  in  at- 
tendance (^)* 

At  the  sessions,  the  court  being  assembled  before  12  o'clock 
at  noon,  the  bsdliff  of  the  court  proclaims  the  sessions  (c)«  The 
^^^^^^  commission  of  the  peace  is  then  read  (i)^  and  the  grand  jurjr 
l^rand  ju-  called;  who  having  taken  their  places  in  the  box  assigned  to 
them^  are  sworn  by  the  clerk  of  the  peace ;  first,  the  foiy:man^ 
and  then  the  others  by  three  at  a  time  (r),  all  laying  their  hands 
on  the  gospeL  After  this,  the  chairman  of  the  sessions  usually 
delivers  his  charge  to  them,  relative  to  the  bills  about  to  be  sub- 
mitted to  their  consideration,  the  state  of  the  county,  and  the 
duties  he  has  to  fulfil  (/)•  In  the  performance  of  this  duty,  the 
judicious  magistrate  will  take  care  not  only  that  his  remarks  are, 
in  general,  suited  to  the  offices  which  a  grand  jury  have  to  dis- 
charge, but  have  a  plain  reference  to  local  objects,  events,  dis- 
cussions, and  concerns,  as  far  as  they  properly  fall  widiin  the 
limits  of  his  jurisdiction,  and  seem  entided  to  his  notice.  He 
will  strive  to  allay  animosities,  to  destroy  the  spirit  of  party,  to 
discountenance  every  receptacle  of  idleness  and  vice,  as  well  as 
every  vestige  of  popular  barbarity  and  grossness  (^).  When 
the  charge  is  concluded,  the  recognizances  to  prosecute  and 
give  evidence  are  then  called,  so  that  bills  may  be  drawn  and 
prepared  (A); .  which  being  ready,  the  parties  bound  to  give  evi- 
[*3133  dence  upon  *them,  are  sworn,  and  sent  to  the  grand  jury  to 
gtve  their  evidence  to  them,  in  the  room  to  which  they,  have 
retired  (t);  though  it  is  sud,  that  if  the  matter  be  weighty  or 
difficult,  or  if  it  i^pear  that  the  furosecution  is  too  indulgentiy, 
or  too  vindictively  conducted,  the  evidence  may  be  heard  in 
court,  so  that  the  jury  may  be  the  better  assisted  in  the  perform- 
ance of  their  duty  (i). 


(a)  2  Bum  1068.  4Bliu  Com.  309, 
3.    Willbiiu  J.  Juries,  I.  ante,  306. 

(b)  Dick.  Sen.  79. 

(c)  Dak.  J.  c.  185.  a.  9.  Bum  J. 
Seuiona.  Dick.  Seaa.  106.  WiUiama 
J.  Seaaaona.  See  form  proclamation, 
poat  laat  vol.  London  eoit.  and  Dick, 
Seaa.  106. 

(d)  Dick.  Seaa.  106. 

(e)  Dick.  Seaa.  113, 114.  S^  forai 
of  oath,  Dick.  Sm.  113, 4 


J.  Seasiona,  poat  last  toI. 
(/)  Dick.  Sess.  113,  4. 
(^)  See  Gisbome,  Duties  of  Man, 

1  vol.  392. 

(h)  Dick.  Sess.  115. 

(t)  Dak.  J.  c.  185.  a.  9.  Dick.  Sess. 
116. 

(k)  Dalt.  J.  c.  185.  a.  9.  3  Rarg. 
St  Tr.  417.    4  Bla.  Com.  303.  n.  1. 

2  Hale,  159, 160.    Hawk.  b«  2.  c.  25. 
a.  145.  in  notea.  Jac  Die  <^ind  Jury • 
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At  the  assizes,  the  practice  is  stated  to  foe  thus  :^«When  the 
judges  first  come  into  the  court,  the  crier  makes  proclamation 
for  keeping  silence,  whilst  the  commissions  of  assize,  And  nisi 
prius,  oyer  and  terminer,  and  general  gaol  delivery  for  the 
count}*^  are  read  (/),  and  which  are  thereupon  accordingly  read 
by  the  ^l^k  of  the  assize,  or  the  clerk  of  the  arraigns  (jn).  Then 
the  crier  requires  the  sheriff  to  return  the  precepts  and  writs  of 
assize  and  nbi  prius  (n) ;  who,  if  he  be  absent,  may  be  fined 
for  his  nonattendance  (a).    This  being  done,  the  clerk  of  assize 
calls  the  nomioa  ministrorum,  or  names  of  the  justices  of  the 
peace,  coroners,  constables,  &c.  ( jft},  and  then  the  grand  jury  are 
called  by  the  crier  by  their  names  and  additions,  and  if  any  one 
^es  not  appear  upon  second  calling,  the  crier  declares  that  he 
will  lose  one  hundred  shillings  in  issue  (j).    Then  the  marshal 
or  crier  swears  the  jury,  the  foreman  by  himself  (r),  and  the  rest 
by  three  at  a  lime,  in  the  same  way  as  the  inquest  are  sworn  at 
sessions  («)•   Proclamation  is  then  made  by  the  crier  for  silence, 
whilst  his  majesty's  proclamation  against  profaneness  and  im- 
morality is  openly  ^ead  (t);  after  which,  proclamation  is  made   [*314] 
for  keeping  silence  whilst  the  judge  delivers  his  charge  to  the 
grand  jury  (u)«     Thb  charge  from  the  judge  is  of  the  same  na- 
ture as  AbZ  from  the  presiding  ma^strate  at  sessions,  except 
that  it  is  usuaUy  longer,  and  more  elaborate,  from  the  graver 
nature  of  the  occasion  (w).    Proclamations  for  justices,  coro- 
ners, &c.  to  deliver  inquisitions  and  recognizances  taken  by 
them,  is  then  made  (,x)b    The  recognizances  to  prosecute  and 
g^ve  evidence  are  then  called,  diat  the  biHs  may  be  drawn  and 
prepared  in  order  that  ihey  may  be  presented  (y).    And  when 
these  are  ready,  the  parties  bound  to  prosecute  and  gi^e  evi- 


(0  Cro.  C.C.  6.  See  fonn,  last 
vol.  London  edit. 

(to)  Cpo.  C.  C.  6.  See  forms  of 
commissions,  last  voL  London  edit. 

(n)  See  form  of  proclamation.  Cro. 
C.  C.  6>  479.  last  vol.  London  edit. 

(o)  8  T.  R  615.  where  see  form. 

(p)  Cr6.  C.  C.  6.  See  form,  Cro. 
C.  C.  480.  last  vol.  London  edit. 

(g)  Cro.  C.  C.  480.  See  form,  Cro. 
C.  0,  480.  post. 

(r)  Cro.  C.  C.  6,  480.  See  form. 
Cro.  C.  C.  6,  481.  post. 

(t)  Ante,  312.  Cro.  C.  C.  7,  481. 
See  form,  Cro.  C.  C.  7,  481.  last  vol. 

Vol.  I. 


'London  edition. 

(t)  Cro.  C.  C.  480.  Dick.  Sess. 
106,  7.  See  form,  Cro.  C.  C.  480. 
last  vol.  London  edit 

(u)  Cro.  C.  C.  7,  481.  See  form, 
Cro.  C.  C.  481.  last  vol.  London  odit. 

(w)  4  Bla.  C.  303.  Cro.  C.  C.  7. 
Bum  J.  Sessions.  Dick.  Sess.  114. 
and  note.   Gisb.  Dut.  Man.  1  vol.  393. 

(x)  Cro.  C.  C.  7,  481.  See  form, 
Cro.  C.  C.  481.  post 

(y)  Bum  J.  Sessions.  Diok.  Sess. 
115.  See  form  Cro.  C.  C.  481.  last 
vol.  London  edit. 
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dence  are  called  and  sworn  in  court,  and  sent  before  the  grand 
jury,  who  retire  to  proceed  in  the  duties  of  their  office  (z)f 
Time  of  When  the  grand  juiy  are  thus  duly  returned,  charged,  and 
sworn,  they  usually  serve  the  whole  of  the  sessions  or  assizes  (a). 
But  the  court  may,  in  their  discretion,  command  another  grand 
jury  to  be  returned  and  sworn,  and  usually  do  so  on  two  occa- 
sions. The  first  of  these  occasions  is,  when,  before  the  end  of 
the  sessions,  the  grand  jury  having  brought  in  all  their  bills  are 
discharged  by  the  court,  and  after  that  discharge,  either  some 
new  (^ence  is  committed,  and  the  party  taken  and  brought  into 
gaol,  or  when  after  the  discharge  of  the  grand  inquest,  some 
offender  is  taken  and  brought  in  before  the  conclusion  of  the 
sessions  (by  In  the  former  case,  there  is  a  necessity  to  make  a 
special  record  of  the  adjournment  of  the  court  from  day  to  day; 
[*315]  because,  otherwise,  ^as  the  whole  sessions  are,  in  contempla* 
txon  of  law,  only  the  first  day,  the  trial  will  appear  to  have  taken 
place  before  the  offence  was  committed,  which  wUl  be  erro- 
neous (c).  The  same  observation  applies,  if  it  appears  upon  re- 
cord, that  the  grand  inquest  returned  their  finding,  after  the 
first  day  of  the  sessions,  without  the  entry  of  the  adjourn- 
ment (d).  And  the  other  instance  of  a  new  grand  jury  being 
sworn,  it  is  said,  is  when  it  is  to  inquire  under  the  statute  (e),  of 
the  concealment  of  a  former  inquest,  which  provision,  though 
it  expressly  mentions  justices  of  the  peace,  extends  to  the  King^s 
Bench,  and  the  sessions  of  oyer  and  terminer,  for  the  latter  are 
holden  by  virtue  of  a  commission  of  the  peace,  as  well  as  their 
higher  authorities  (/)•  And  this  was  formerly  the  proper  mode 
of  punishing  the  grand  jurors  if  they  refused  to  present  such 
things  as  were  within  their  charge,  and  of  which  they  had  suf- 
ficient evidence  (j^);.but  this  proceeding  is  no  longer  in  use,  and 
now  the  practice  is  to  prefer  a  bill  to  another  grand  jury  ^  or, 
in  case  of  misdemeanours,  where  the  influei^ce  of  the  party  ac- 
cused may  prevent  a  grand  jury  from  finding  the  bill  to  apply 


(z)  4  BIfl.  C.  303.    Dalt.  J.  c.  185.  328.    2.  Hale,  24,  156.    Williams  J. 

Bum  J.  Sessions.    Dick.  Sess.  116.  Juries,  I. 

See  forms  of  calling  and  swearing,  {d)  Id.  ibid. 

Cpo.  C.  C.  481,  482.  last  vol.  Lond.  cd.  (e)  3  Hen.  VII.  c.  1. 

(a)  2  Hale,  156.    WiUiams  J.  Ju-  (/)  2  Hale,  156.    WHliams  J.  Ju- 

lies,  I.  ries,  I. 

Sid.  ibid.  (^)  2  Hale,  15r,  159,  160. .  Bum 

Sir  Wm.  Jooes,  420.  1  Barnard*  J.  Jurors,  VI. 
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to  the  court  of  King^s  Bench,  for  leave  to  file  a  criminal  infor- 
matlion  (A). 

The  grand  jury  can,  in  general,  inquire  of  nothing  but  what  Extent  of 
-ariseB  within  the  county  for  which  they  are  sworn  to  inquire,  tj^  to  ' 
unless  expressly  enabled  to  do  so  by  act  of  parliament  (i).    We  ?»«•«»*• 
have  already  considered  the  circumstances  in  which  the  legisla* 
ture  have  authorized  an  inquiry  into  ofTenceai  in  a  different 
county  from  that  in  which  they  arise  (i);  and,  therefore,  it  is 
here  only  necessary  to  observe,  that  where  a  statute  authorizes 
*a  trial  in  a  different  county,  the  grand  jury  acquire,  of  course,   [*316] 
the  right  to  investigate  the  complaint. 

TTie  grand  jury  being  thus  sworn,  charged,  and  empowered  9f^pwfcr- 
to  execute  the  duties  of  their  office,  the  bill  must  be  preferred  bUl  to  the 
before  them.     Previous  to  this,  the  prosecutor  must  cause  it  to  g«ndju;y. 
be  properly  prepared  and  engrossed  on  parchment.     If  the  de- 
fendant is  accused  of  an  oflFence  committed  within  the  county  c^ 
a  city  or  town  corporate,  and  he  elects  to  prefer  his  charge,  as 
we  have  seen  he  may  do,  to  the  assizes  for  the  county  adjoin- 
ing (/),  he  must»  ten  days  before  the  holding  of  the  sessions, 
give  notice  in  writing  to  the  defendant,  as  well  as  to  all  those 
witnesses  who  have  entered  into  recognizances  to  give  evidence, 
or  the  recognizances  will  not  be  forfeited  by  the  nonappearance 
of  the  parties  bound  at  the  time  of  trial  (m).    If  the  parties  can- 
not be  found  to  be  personally  served  with  the  notice,  it  may  be 
left  at  their  places  of  residence;  but,  in  such  case,  though  the 
service  will  be  effectual,  the  recognizances  will  not  be  estreated 
tiU  the  ensuing  sessions,  in  order  to  enable  the  parties  to  excuse 
their  default,  by  proving  that  Aey  never  were  really  informed 
of  the  prosecutor's  design  (n).     In  preferring  the  bill,  it  should 
also  be  observed,  that  if  the  offence  seem  to  amount  to  felony, 
and  certainly  include  a  misdemeanour,  the  prosecutor  should 
determine  which  charge  he  will  bring  forward:  for  the  court 
will  discountenance  the  preferring  two  indictments  for  the  same 
offence,  one  for  a  felony,  and  the  other  for  a  misdemeanour  (0), 
though  it  does  not  seem  to  be  absolutely  illegal  (p).     And,  on 
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A)  1  Sess.  C.  168.  town  corporate. 

0  2  Hale,  163,  3.    4  Bla.  Com.  (/)  Ante,  305. 

'     Dick.  SesB.  117.  (m)  38  Geo.  in.  c.  52.  s.  5,  6»  7. 


(k)  Ante,  179,  &c.  as  to  the  venue,  See  form  of  notice,  post  last  vol. 

and  ante  305,  as  to  the  jury  of  adjoin-  (n)  38  Geo.  HI.  c.  52.  s.  6. 

ing  county  taking  cognizance  of  of-  io)  2  Leach,  538. 

fences  committed  in  county  of  city  or  (/}  2  IxL  Baym.  922. 
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an  ilKlictinent  for  felony,  if  die  circumstances  amount  only  to  a 
misdemeanour,  the  defendant  must  be  acquitted;  because,  by 
framing  the  charge  in  this  manner,  he  is  deprived  of  the  full  as- 
sistance of  counsel,  a  copy  of  the  indictment,  and  a  specialr 

j«»y(f)- 

[*317]  *It  is  not  unusual,  except  in  the  King's  Bench,  where  the 
befoi^the  ^^^^^  ^^  *^  gi"2ind  juries  attends  them,  to  permit  the  prosecutor 
fnnd  to  be  present  during  the  sitting  of  the  grand  jury  to  conduct 
^^^*  the  evidence  on  the  part  of  the  crown.  So  on  indictments  for 
high  treason,  where  the  sovereign  himself  is^  the  party  imme- 
diately injured,  any  of  the  king's  counsel  may  attend  for  the 
same  purpose  on  his  behalf,  as  he  cannot  prosecute  in  person  (r). 
4.ny  one  who  may  be  present  on  the  occasion,  is  bound  not  to 
disclose  what  may  transpire  («) ;  and  the.  jurors  themselves  are^ 
by  the  terms  of  dieir  oath,  laid  under  the  same  obligation;  and 
if  they  transgress  it  they  are  finable  (/)•  Formerly,  indeed,  they 
became  accessaries  to  the  offence,  if  felony,  and  if  treason,  prin- 
cipals (u).  And,  at  this  day,  it  is,  in  general,  a  high  mispri- 
sion (w).  But  where  a  witness,  examined  on  the  trial,  swears 
directly  the  reverse  of  the  evidence  given  before  the  grand  jury, 
they  are  at  liberty  to  state  this  circumstance  to  the  judge  who 
niay  direct  him  to  be  prosecuted  for  perjury  on  the  testimony 
of  the  grand  inquest  (x)*  And  it  has  been  held  that  the  true 
object  of  the  secrecy  required,  is  to  prevent  the  evidence  pro- 
duced before  the  grand  jury  from  being  counteracted  by  subor- 
nation of  perjury  on  the  part  of  the  defendant  (y). 

The  grand  jury,  in  general,  hear  evidence  only  in  support  of 
the  charge,  and  not  in  exculpation  of  the  defendant,  and  it  has 
been  said  that  they  ought  never  to  hear  any  otfier  than  tfiat 
which  is  produced  for  the  crown  (z).  But  it  may  be  doubted 
whether,  as  they  are  sworn  to  present  the  truth  which  necessa- 
rily requires  investigation,  in  case  they  may  not  be  able  to  elicit 
truth  from  the  witnesses  for  the  prosecution,  and  are  actually 
[♦318]   convinced  of  ♦that  circumstance,  they  may  not  require  other 


Com.  126.    Mr.  Cbris- 


(y)  2  Stra.  1133.    2  Seas.  Ca«.  378.  (w)  Id.  ibid. 

Cro.  C.  C.  33.  ante.  ^  (x)  4  Bla.  1 

(r)  KcL"  8,  tian'8  note  (5). 

(•)  Trial  per  p.  387.    Hawk.  b.  2.  (y)  Id.  ibid. 

c.  46.  8.  93.  (z)  2  Hale,  157.   4  Bla.  Com.  303. 

(0  2  Hale,  .161.   Gitb.  Duties  Man, ,  Hawk.  b.  2.  c.  25.  s.  145.  in  notes. 

2  vol.  420.  ■  As  to  the  duty  of  a  mnd  jiuor,  see 

(«)  4  Bis.  Com.  126.  Gisb.  Duties  Man,  2  v.  419, 420. 
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testimony  to  assist  them  in  forming  their  decision  (a).  The 
true  intention  seems  to  be  that  primi  facie  the  grand  jury  have 
no  concern  with  any  testimony  but  that  which  is  regularly  of- 
fered to  them  with  the  bill  of  indictment,  on  the  back  of  which 
the  names  of  die  witnesses  are  inserted;  their  duty  being  mere- 
ly to  inquire  whether  there  be  sufficient  ground  for  putting  the 
accused  party  on  his  trial,  before  another  jury  of  a  different  de- 
scription. But  if  they  are  unable  to  satisfy  themselves  of  the 
truth  sufficiendy  to  warrant  their  determination,  they  may  pro- 
perly seek  other  infbrmadon  relative  to  mere  facts,  but  further 
than  this  they  cannot  proceed  {h)»  Formerly,  indeed,  it  was 
laid  down  that  the  grand  jury  ought  to  find  the  bill  if  probaUe 
evidence  were  adduced  to  support  it,  because  it  is  only  an  accu- 
sation, and  the  pris6ner  will  afterwards  defend  himself  before 
a  more  public  tribunal  (c).  But  great  authorities  have  taken  a 
more  merciful  view  of  the  subject,  and  considering  the  ignomi- 
ny, the  dangers  of  perjury,  the  anxiety  of  delay,  and  the  misery 
of  a  prison,  have  argued  that  the  grand  inquest  oug^t,  as  far  as 
the  evidence  before  them  goes,  to  be  convinced  of  the  guilt  of 
the  defendant  (^)«  What  was,  therefore,  anciendy  said  re- 
specting petit  treason  (e),  may  be  applied  to  all  other  offences, 
that  since  it  is  preferred  in  the  absence  of  the  prisoner,  it  ought 
to  be  supported  by  substantial  testimonies. 

With  respect  to  the  iind  of  evidence  which  a  grand  jury  may 
receive,  it  should  be  observed,  that  diey  are  bound  to  take  the 
best  legal  proof  of  which  the  case  admits,  and  it  must  be  given 
on  oath  (/)  [1];  and,  tiierefore,  *tiie  jury  cannot,  on  suspicion  [*319]  ^ 
that  a  witness  has  been  tampered  with  by  the  prisoner,  receive 
in  evidence  his  written  examination  in  lieu  of  hb  parole  testi- 
mony, and  the  court  will  resist  an  application  for  the  deposi- 
tions (j^)*    And,  upon  die  same  ground,  on  an  indictment  for 

(o)  Dick.  Ses8.  116.  and  see  Jac.  Bla.  Com.  303.    3  Woodes.  559.    2 

Die.  Indictment.  Gisb.Dutiea  of  Man,  Hale,  61, 

2  Yol.  419,  420.  (0  3  Inst.  25.  and  see  Gisb.  Duties 

(6)  Dick.  J.  Indictment,  IV.  Dick,  of  Man,  2  vol.  419,  420. 


Seas.  117.    Barn  J.  Indictment,  V.  (/)   Hawk.  b.  2.  c.  25.  s.  138. 

(c)  2  Hale,  157.  (^)  1  Lead 

U)  Per  Sir  John  Hawlea,  4  St.  Tr.      25.  s.  138, 139. 


2  Hale,  157.  (^)  1  Leach,  514.    Hawk.  b.  2.  c. 
Per  Sir  John  Hawlea,  4  St.  Tr.      "  "      ^  ^^   '  ^' 

3  St  Tr.  416.    5  St  Tr.  3.    4 


[1]  Umm  Statbs.— The  grand  juiy  having  received  the  testimony  of  a 
person  not  under  oath,  the  indictment  was  qiushed,  as  irregularly  found.  2 
GafliMtns  Mep.  364. 
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perjuiy  in  an  affidavit  made  in  chancery,  they  should  have  the 
original  document,  and  a  mere  office  copy  will  not  suffice  (A)  ; 
'    so  evidence  of  what  third  persons  said  will  not  be  good  in  order 
to  support  a  bill  before  the  grand  inquest  (i).    But  an  accom- 
plice may  give  evidence  before  the^  to  support  a  bill  of  indict- 
ment against  die  partaker  of  his  guilt;  and  a  bill  so  found  will 
be  sufficient,  even  though  he  had  not  been  previously  admitted 
as  king's  evidence,  but  had  been  taken  from  prison  to  give  evi- 
dence by  means  of  an  order  altogether  surreptitious  and  ille- 
gal (i).     But  the  grand  jury  ought  not  to  find  an  indictment 
upon  the  testimony  of  incompetent  witnesses,  as  of  those  vrho 
have  been  convicted  of  conspiracy,  or  other  infamous  crime ; 
and,  therefore,  if  in  case  a  bill.be  presented  to  them,  with  such 
witnesses  alone  endorsed,  on  application  to  the  court  they  ivill 
be  directed  to  reject  it  (/)•     It  may,  however,  be  proper  to  ob- 
serve, that  the  prosecutor,  however  injured  by  the  crime  alleged 
to  have  been  committed,  is,  in  general,  a  competent  witness,  ex- 
cept in  case  of  forgery,  because  the  finding  of  the  jury  cannot 
be  given  in  evidence  in  his  favour  upon  the  trial  of  a  civil  ac- 
tion, and  the  proceedings  are  regarded  as  for  the  public  benefit, 
and  not  the  gratification  of  private  feelings,  or  the  recovery  of 
private  property  (m).     And  even  in  the  excepted  case  of  for- 
gery, the  party  whom  the  fictitious  instrument  is  intended  to 
[*320]   *defraud,  may  be  rendered  competent  by  a  release  (n).     If  die 
jury  have  any  doubt  with  respect  to  the  propriety  of  admitting 
any  part  of  the  evidence  offered  to  them,  they  may  pray  the  ad- 
vice of  the  court  which  is  sitting  (&)• 

In  case  of  high  treason  agunst  the  king's  person  or  govern- 
ment, no  indictment  can  be  found  without  the  oath  of  two  wit- 
nesses, or  a  voluntary  confession  (^)«  For  all  the  statutes  on 
this  subject  extend  as  well  to  the  finding  as  to  the  trial  in  open 
court  by  the  petit  jury  (y);  however,  one  witness  to  one  overt 


(A)  1  Sch.  &  Lef.  233.    3  Campb.  (»)  1  Leach,  150»  157.    2  East^  P. 

401.  as  to  what  sufficient  proof  of  the  C  1003.  and  see  post,  chap,  on  Evi- 

defendant's  having  been  duly  sworn  dence. 

see  2  Burr.  1189.    2  Campb.  508.  (o)  Hawk.  b.  2.  c.  25.  s.  145.  in 

(t)  6  T.  &  294.    Hawk.  b.  2.  c.  25.  notes.    Dalt  J.  c.  185.  s.  9.    3  Harf . 

s.  139.  St.  Tr.  417.    4  Bla.  Com.  303.  n.  1. 

(k)  1  Leach,  155.  2  Hale,  159, 160. 

(0  Hawk.  b.  2.  c.  25.  s.  145.  in  (p)  1  Edw.  VL  c.  12.  s.  22.    5  &  6 

notes.  Edw.  VI.  c.  11.  s.  12.  1  &  2  Ph.  &  H 

(m)  Hawk.  b.  2.  c.  25.  8. 145.  in  c.  10.   7  W.  HI.  c.  3. 

note9.  4East9  582.  (7}  1  East,  P.  C.  128^  168. 
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ftct,  and  another  witness  to  another  overt  act  will  suffice  (r)« 
The  particular  shades  of  distinction,  which  arise  in  the  con- 
struction of  the  statutes  of  treason,  will  be  more  fully  shown 
when  we  con&ider  the  evidence  on  the  trial;  and,  in  general,  it 
is  sufficient  here  to  observe,  that  the  rules  relating  to  the  evi- 
dence, and  the  competency  of  witnesses  then  produced,  are 
equally  operative  in  this  stage  of  the  proceedings  (s).  If  the 
grand  jury  find  the  bill  upon  incompetent  or  improper  evidence, 
yet  if  the  prisoner  be  afterwau-ds  tried  on  legal  and  sufficient  tes- 
timony, it  seems  that  the  conviction  cannot  be  shaken  {t). 

All  witnesses  who  are  material  to  the  finding  of  an  indictment  Ifode  oi 
are  compellable  to  appear  before  the  grand  jury,  and  give  evi-  Sn^«L' 

dence  both  at  the  quar^r  sessions  and  assizes  (u).    At  the  as-  tendwce 

oi  witness* 
sizes  or  Old  Bailey  sessions,  they  may  be  compelled  to  attend  es^  and 

by  st4>p<Bna,  out  of  the  crown  office  (v);  and,  if  they  neglet  to  §JJ|^do. 
obey  it,  on  affidavit,  that  they  were  material  to  the  prosecutor^s  camentB. 
case,  *and  that  they  were  duly  served  with  the  subpoena,  the  r*32i] 
court  of  King^s  Bench  will  grant  an  attachment  against  them; 
on  which  they  may  be  taken  and  committed  till  after  trial  of  the 
•offender,  when  an  order  will  be  made  for  his  discharge  (w).  At 
sessions  the  mode  is  also  to  proceed  by  subpoena,  either  from 
that  court  or  from  the  crown  office  (x)»  If,  when  a  witness  ap- 
pear, he  refuse  to  be  sworn,  he  may  be  committed  for  a  con- 
tempt, from  which  liability  not  even  the  privilege  of  peerage 
can  excuse  him  (^)«  By  a  recent  statute  (z),  any  judge  or  baron 
of  the  courts  of  King^s  Bench,  Common  Pleas,  or  Exchequer, 
or  other  superior  courts  of  England  or  Ireland,  is  empowered 
to  issue  a  habeas  corpus  (a)  to  bring  any  person  detained  in 
prison,  who  is  a  material  witness,  to  give  evidence  before  the 
grand  jury,  in  any  court  of  record*  The  terms  of  this  provi- 
sion, of  course,  extend  to  the  sessions;  and,  by  the  same  act, 
justices  of  great  sessions  in  Wales,  and  the  county  palatine  of 


(r)  1  East,  P.  C.  129.  Hawk.  b.  2. 
c.  25.  s.  141. 

(•)  Post  ch.  on  Evidence. 

(0  Hawk.  b.  2.  c.  25.  s.  145.  in 
notes.    1  Leach,  156»  7. 

(u)  1  Salk.  2r8.  6  T.  R.  295.  8 
T.  R.  585.  Bac.  Abr.  Eyidence,  D. 
Dick.  Sess.  118. 

[v)  See  fonn  2,  last  vol.  Lond.  cd. 

[w)  8  T.  R.  585.    6  T.  R.  295.    3 


i; 


Burr.  168r.    Dick.  Seas.  118. 

(x)  See  fonn,  Williams  J.  Evidence, 
ni.  fast  vol.  Lond.  edit. 

(!f)  1  Salk.  278.  Bac.  Abr.  Evi- 
dence,  D.    Dick.  Sess.  90. 

(z)  44  Geo.  m.  c.  102.  s.  1,  2.  as 
to  the  mode  of  applying  for  the  writ, 
see  post  ch.  on  Evidence. 

(a)  See  form  of  Habeas  Coipus, 
last  vol.  London  edit. 
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Chester^  have  the  same  authority  within  the  limits  of  their  ju- 
risdiction (A).  And,  by  a  subsequent  enactment,  the  service, 
in  any  part  of  the  kingdom,  of  a  subpoena  issued  out  of  any 
court  of  competent  jurisdiction,  is  equally  good  with  service  in 
the  county,  where  the  party  is  reqiured  to  attend;  and,  if  he 
neglect  to  obey  its  requisition,  he  may  be  punished  by  the  court 
of  King^s  Bench  (c).  If  it  be  necessary  to  procure  an  affidavit 
filed  in  another  court,  a  motion  must  be  made  to  that  court  to 
take  it  off  the  file,  and  deliver  it  to  the  clerk  of  the  crown  (d).  But 
though,  in  general,  all  must  obey  a  subptsna,  it  has  been  holden 
[*322]  that  it  is  not  incumbent  on  an  attorney  to  ^deliver  up  papers 
confidentially  entrusted  to  him  by  his  client  on  a  subpcena,  duces 
^  tecum  (e);  though  he  ought  to  attend,  and  when  called,  object 

to  their  production  (y).  Each  witness,  before  he  leaves  the 
court,  is  sworn,  that  the  evidence  he  shall  give  to  the  grand  in- 
quest upon  the  bill  of  indictment  against  the  defendant,  shall  be 
Ae  trudi,  the  whole  truth,  and  nothing  but  the  truth  (g);  and, 
if  he  be  guiky  of  perjury,  he  will'  be  subject  to  a  prosecution 
for  that  offence  (A).  In  case  of  high  treason,  die  defendant  is 
entitled  to  a  copy  of  the  names  of  the  witnesses  examined  be- ' 
fore  the  grand  jury  by  virtue  of  a  particular  statute  (?),  but  the 
right  extends  to  no  inferior  offences,  nor  can  the  court  grant  it 
in  their  discretion  (^k). 
Of  the  After  the  grand  jury  have  heard  the  evidence,  they  are  to 

the  mnd  decide  whether  the  bill  shall  be  found  or  rejected.  In  the  find- 
j«jy'  ing,  twelve  of  the  jurymen,  at  least,  must  concur,  but  if  the  rest 
of  the  jury  dissent,  the  finding  will  still  be  valid  (/}•  The  jury 
cannot  find  one  part  of  the  same  charge  to  be  true,  and  another 
false,  but  they  must  either  maintain  or  rgect  the  whole ;  tmd, 
therefore,  if  they  endorse  a  bill  of  indictment  for  murder,  ^^  bilkt 
vera  se  defendendoy^  or  billa  vera  for  manslaughter  and  not  for 
murder,  the  whole  will  be  invalid,  and  may  be  quashed  op  mo- 
tion (m).     It  has  indeed  been  said,  that  if  a  grand  jury  find  a 


(h)  S.  2.  (Jb)  4  T.  R.  693. 

(c)  45  Geo.  HL  c.  92.  s.  3.  8  T.  U.          (/)  2  Hale,  161.    4  Bla.  Com.  306. 

585.  Bac.  Ab.  Juries,  A. 

d)  1  Sch.  &  Lef.  232.  (m)  2  Rol.  Kep.  52.    3  Bulst.  206. 

e)  3  Burr.  1687.  1  Rol.  Rep.40r,  8.   1  Sid.  230.  Ccwp. 
/)  9  East,  485,  6.  325.    2  Hale,  158.  Hawk.  b.  2.  c.  25. 

(g)  Cro.  C.  C.  482.  s.  2.    Com.  Dig.  Indictment,  A.  Bac. 
(A)  See  post  vol.  precedeiits  of  In-      Ab.  Indictment  D.    Cro.  C.  C.  32. 

dictment  for  periuiy.  Bum  J.  Indictment,  YII. 
(»)  7  Ann,  c.  21.  s.  11. 
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lull  for  manslaughter  on  an  indictment  for  murder,  the  words 
^  ci  malice  aforethought,"  and  ^  did  murder,"  may  be  struck 
out,  and  the  indictment  amended  by  reducing  it  to  a  mere  ac- 
cusation of  the  inferior  offence  in  the  presence  of  the  *jury  (n).  [*323] 
This,  however,  seems  questionable,  and  it  is  agreed,  that  it  is 
the  safer  course  to  prefer  a  fresh  indictment  for  manslaughter ; 
and  ao,  where  the  bill  is  originally  for  burglary,  to  prefer  an  in- 
dictment for  theft,  which  is,  in  substance,  included  {ci).  This 
rule,  however,  does  not  extend  to  the  finding  of  different  counts  $ 
for,  as  each  count  contains  a  distinct  charge,  the  jury  may  re- 
turn a  true  bill  updh  one  of  them  only,  and  the  finding  will  be 
as  valid  as  if  no  other  had  ever  been  inserted  {p).  And  an  in- 
dictment against  several  may  be  found,  against  one  or  more, 
and  rejected  as  to  the  rest*  It  is  said  indeed,  that  in  case  of  an 
indictment  for  murder  being  presented,  though  it  appears  to 
the  jury  that  the  facts  amount  only  to  manslaughter  or  justi«> 
fiaUe  homicide,  yet  if  the  fact  of  the  killing  by  the  defendant 
be  established,  they  ought  to  find  the  bill  for  murder,  in  order 
to  ensure  the  future  security  of  the  defendant;  for,  if  they  throw 
oat  the  bill,  he  may,  after  seven  years,  be  again  indicted,  which 
can  never  take  place  after  an  open  acquittal  {q).  It  is  a  rule 
diat  the  finding  of  the  jury  must  be  absolute  and  not  condi- 
tional; and,  therefore,  a  finding  ^^  si  domus  non  fuit  in  posses- 
sione  dominae  reginse  tunc  billa  vera,"  is  of  no  avail,  and  cannot 
be  made  the  foundation  of  any  further  proceedings  (r).  So,  if 
in  case  of  libel,  they  find  "  billa  vera^^  jb  to  the  words  "  sed 
utrum  maliciose  ignoramus,"  for  nothing  can  be  done  upon  such 
a  presentment  {s). 

Diuing  the  whole  of  their  proceedings,  the  grand  jury  are 
protected  in  the  discharge  of  their  duty,  and  no  action  or  pro- 
secution can  be  supported  against  them  in  consequence  "^^of  their  [*324] 
finding,  however  it  may  be  dictated  by  malice,  or  destitute  of 
probable  foundation  (r). 


(n)  3  Hale,  162.  fiac.  Abf .  Indict- 
inent,  D. 

(o)  2fiale»  162.  Bac.  Abr.  iQdict- 
men^  D, 

</»)  1  Cowp.  325.  Hawk.  b.  2.  c. 
25.  8.  2.  Com.  Di§^.  Indictment,  A. 
in  notes.  Bac.  Ab»  Indictment,  D. 
Cro.  €.  C.  32.  Bum  J.  Indictment, 
VII.  and  Jurors,  Vh  ante,  *248. 

(9)  2  Hale,  158.    Bac.  Ab.  I»%t- 

VOL.  I.  '^ 


ment,  D. 

(r)  Yelv.  15.  Hawk.  b.  2»  <;»  25. 
s.  2.  Com.  Dig.  Indictment,  A.  Bac. 
Abr.  Indictment.  D. 

(«)  1  Leon.  287.  Hawk.  b.  2.  c.  25. 
8.  2.  Com.  Dig.  IncUctment,  A.  Bac. 
Abr.  Indictment,  D. 

(/)  Hawk.  b.  1.  c.  72.  s.  5.  2  Hale» 
162.  ^  1  T.  B*  513,  514,  535.  1  tA. 
Raym.  469. 

%  L 


266  '  OF  THE  GAAND  JURY. 

% 

The  mode  in  which  the  grand  jury  formerly  returned  the  re- 
sult of  their  inquiries  to  the  cotut,  was  by  endorsing  on  the 
back  of  the  bill,  if  thrown  out,  "  i^orawtw,"  or  "  we  know 
nothing  of  it,"  intimating  that  though  the  accusation  might 
possibly  be  true,  no  facts  had  appeared  in  evidence  to  warrant 
that  conclusion;  and,  if  found,  "  biUa  vera^'*  or,  if  there  were 
several  returned  at  the  same  time,  ^^  quod  separales  presentes 
sunt  billae  verse  («)•"  And  it  was  holden,  that  if  the  endorse- 
ment was  "  quce  est  billa  vera!'*  instead  of  *♦  quod  est^'*  the  find- 
ing was  defective  {yi).  But,  at  the  present  day,  the  endorse- 
ment is  in  English  absolutely,  if  found,  ^^  a*  true  bill,"  and  if 
rejected,  "  not  a  true  bill,"  or  which  is  the  better  way,  "  not 
found;"  in  which  case  the  party  is  dischaiged  without  further 
answer  (xi).  The  endorsement  "  a  true  bill"  made  upon  the 
bill,  becomes  part  of  the  .indictment,  and  renders  it  a  complete 
accusation  against  the  prisoner  {y).  When  the  jury  have  made 
these  endorsements  on  the  bills,  they  bring  them  publicly  into 
•court:  and  the  clerk  of  the  peace  at  sessions,  of  clerk  of  assize 
on  the  circuit,  csdls  all  the  jurynien  by  name,  who  severally'  an- 
swer to  signify  that  they  are  present;  and  then  the  clerk  of  the 
peace,  or  assize,  asks  the  jury  whether  they  have  agreed  upon 
any  bills,  and  bids  them  present  them  to  the  court  (2;) ;  and  then 
the  foreman  of  the  jury  hands  the  itidictments  to  the  clerk  of 
the  peace,  or  clerk  of  assize,  who  asks  them  if  they  agree,  the 
court  shall  amend  matter  of  form,  altering  no  matter  of  sub- 
{*325]  stance,  to  which  they  signify  their  assent  (a).  This  *form  is 
necessary,  in  order  to  enable  the  court  to  alter  any  clerical  mis- 
take, because  they  have  no  authority  to  change  the  form  of  the 
accusation,  without  the  consent  of  the  accusers  {by  After  this  is 
done,  the  clerk  of  the  peace  reads  over  the  names  of  offenders 
and  offences  in  every  indictment,  and  whether  the  bill  be  found 
or  throivn  out,  as  endorsed  by  the  grsCnd  jury,  and  makes  a  pri- 
vate mark  or  cross  upon  those  which  are  rejected,  and  usually 
files  the  bill,  though  this  is  not  necessary  (c).     At  the  close  of 


(«)  Com.  Dig.  Indictment,  A.  London  edition. 

(»)  8  Mod.  296.    Com.  Dig.  In-  .        (o)  Cro.  C.  C.  7.    Dick.  Sess.  158. 

dictment,  A.  See  form,  Cro.  C.  C.  7.    Dick.  Sess. 

(ar)  4  Bla.  Com.  305.  158.  last  vol.  London  Edit. 

(y)  Yelv.  99.    Com.  Dig.  Indict-  (6)  Ante,  p.  •297.    R.  T.  H.  203. 

ment,  A.  2  Stni.  1026. 

•  (r)  4  Bk.  Com.  306.   Cro.  C.  C.  7.  (c)  Dick.  Sess.  158.    4  Harg.  St. 

See  form,  Cro.  C.  C.  7.  and  last  vol.  Tr.  745. 
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the  sessions  or  assizes,  all  those  prisoners,  against  whom  no 
bills  are  found,  are  discharged  by  prochunaition  (J). 

If  the  hill  be  not  found,  or  if  Ae  indictment  is  defective^  a  Of  prefer- 
new  .and  more  regular  one  may  be  framed,  and  sent  to  the  [J2|!^f**^ 
same,  or  anodier  grand  jury  for  their  finding  (^).     And  thus,ineiit. 
after  the  finding  of  a  bill  for  murder,  when  the  facts  amount  to 
petit  treason,  the  crown  may  procure  the  indictment  to  be 
quashed,  and  prefer  another  for  the  petit  treason  (/)•    The 
mere  insufficiency,  therefore,  of  the  finding  aifords  no  future 
indemnity  to  the  party  indicted. 


CHAPTER  VII. 


or  THE  CAPTIOJ^  OF  THE  IKDICTMEJ^T, 


*  WE  have  now  to  ccmsider  the  caption  of  the  indictment,  for  [♦SSG] 
althoiigh,  in  general,  this  form  does  not  appear  until  the  return 
to  a  writ  of  certiorari,  or  a  writ  of  error,  yet,  in  case  of  hig^ 
treason,  the  defendant  is  entided  to  a  copy  of  it  in  the  first  in- 
stance, after  the  finding  of  the  indictment,  in  order  that  he  may 
be  acquainted  with  the  names  of  the.  jurors  by  whom  it  was 
presented  (a).  Tbe  caption  is  no  part  of  the  indictment  itself, 
it  is  only  a  copy  of  the  style  of  the  court  at  which  the  indict- 
ment was  found  (&)•  It  is  a  formal  statement  of  the  proceed- 
ings, describing  the  court  before  which  the  indictment  was 
found,  the  time  and  place  where  it  was  found,  and  the  jurors 
by  whom  it  was  found,  and  these  particulars  it  must  set  forth 
with  sufficient  certainty  (c).  The  following  form  is  given  by 
Lord  Hale  (^),  other  more  modem  precedents  will  be  found  in 
the  following  volume. 

♦"Norfolk.  At  a  general  sessions  of  the  peace,  hplden  at  S.  [♦327] 


(J)  Cro.  C.  C.-8.  (c)  2  Hale,  165.    Hawk.  b.  2.  c. 

(e)  4  Bk.  Com.  305,  6.    Bac.  Abr.  25.  s.  16,  17;  118,  119, 120.   WiUiamB 

Indictment,  D.    2  Woodes.  555,^  6.  J.  Indictment,  IV.    Bum  J.  Indict- 

ante,  p.  *304.  ment,  IX.    Bac.  Ab.  Caption. 

(/)  FosL  104^  6.  (d\  2  Hale,  165.    See  forms.  Bum 

(a)  1  East,  P.  C.  113.    Post  %  J.  Indictment,  IX.  last  vol.  Load.  edit. 

\h)  1  Saiuid.  ^50.  d.  n.  1. 
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in  Ae  county  aforesaid,  on  the  fifth  day  of  October,  in  the 
twenty-fifth  year  of  the  reign,  &c.  before  A*  B.  C.  D.  and  their 
feBows,  justices  of  our  said  lord  the  king,  assigned  to  keep  the 
peace  of  our  said  lord  the  king,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanours  in  the  same 
county  committed,  by  the  oath  of  G.  H*  E*  F.,  &c.  good  and 
lawful  men  of  the  said  county,  sworn  and  charged  to  inquire 
for  our  ssud  lord  the  king,  and  the  body  of  the  said  county,  it  is 
presented,  &c." 

When  the  indictment  is  returned  from  an  inferior  court  in 
obedience  to  a  writ  of  certiorari,  the  statement  of  the  previous 
proceedings  sent  with  it,  is  termed  the  schedule^  and  from  this 
instrument  the  caption  is  extracted  {e)»  When  thus  taken  from 
the  schedule  it  is  entered  upcxi  the  record,  and  prefixed  to  the 
indictment,  of  which,  however,  it  forms  no  part,  but  is  only  the 
preamble,  which  makes  the  whole  more  ftill  and  explicit  (f).  In 
cases  of  removal  by  certiorari,  its  principal  object  is  to  show 
that  the  inferior  court  had  jurisdiction,  and,  therefore,  a  cer- 
tainty in  that  respect  is  particulariy  requisite  ( j^)*  Care  must 
be  taken  duly  to  set  it  forth,  for  if  there  be  no  caption,  or  a  de- 
fective one,  the  proceedings  may  be  demurred  to  for  its  omis- 
sion (/i);  though  the  courts  will  as  we  shall  hereafter  see  allow 
an  amendment.  We  will  now  consider  the  parts  of  the  caption 
in  tile  order  in  which  they  occur. 
County  in  The  name  of  the  county  in  which  the  indictment  was  pre- 
"*«?"*•  gented,  as  **  Middlesex,"  must  either  be  stated  in  the  margin,  or 
appear  in  the  body  of  the  caption  (?)•  It  is  always  usual  to  state 
[#328]  it,  not  only  in  the  margin,  but  in  the  *body  of  the  caption;  and, 
therefore,  it  is  safest  to  adhere  to  this  form,  aldiough  tiiebettet 
opinion  is,  that  if  it  be  referred  to  as  the  county  aforesaid,  as  in 
the  preceding  form,  no  objection  on  that  account  can  be  sup- 
ported (^). 
Court  The  caption  must  also  set  forth  the  court,  where  the  indict- 

JJ^^^^^jj^ ment  was  found,  as  at  "a  general  session  of  the  peace,"  "the 
found.       general  session  of  oyer  and  terminer  for  Middlesex,"  &c.  so 


(e)  1  Saund.  309.  a.  a.  3.  (p)  3  Hale,  165, 6.    Bum  J.  Indict. 

(/)  2  Hale,  165.    Bac.  Ab.  Indict-  ment,  IX. 

Tnent,  J.    Bum  J.  Indictment,  IX.  (k)  1  Saund.  308.  n.  1.    Cro.  Elix. 

Williams  J.  Indictment,  IV.  490.    3  P.  Wms.  439.  ante,  327.  ace. 

Csr)  2  Seaf.  Cases,  316.   Andr,  138.  Cro.  Efiz.  606,  738,  751.  semb.  con- 

(A)  3  Splk.  188.    1  T.  H.  319.  ti«, 


OF  THE  INDIOTlIBffT. 


269 


that  it  may  appear  to  have  juriadiction  (/)•  It  is  sijAcient  to 
allege  the  indictment  to  have  been  taken  at  the  genend  sessions 
of  the  peace  ^the  county  (m),  but  if  it  merely  allege  it  to  have 
been  taken  at  a  sessions  in  the  county,  it  seems  to  be  the  better 
opinion  that  the  caption  wiU  be  invalid,  though  perhaps  it  might 
be  cured  by  reference  to  the  venue  in  die  margin  (n);  so,  if  it 
be  stated  that  the  indictment  was  taken  before  L  S*  steward, 
without  showing  to  whom,  or  in  what  court  (o),  or  that  an  in- 
quest of  death  was  taken  upon  view  of  a  body,  before  L  S. 
without  adding  that  he  was  coroner;  and,  even  stating  that,  and 
yet  omitdng  to  show  that  he  acted  in  that  capacity  for  the  dis- 
trict in  which  the  inquisition  was  taken,  the  caption  wiH  be  er- 
roneous {p)  i  but  it  is  suffici^it  if  he  be  described  as  coroner  in 
the  county,  because  the  court  will  intend  him  to  hold  duitoi&ce 
^r  the  whole  (yy  It  is  laid  down,  that  if  the  session  be  holden 
by  virtue  of  three  commissions,  as  of  gaol  delivery,  of  oyer  and 
terminer,  and  of  the  peace,  if  it  be  returned  at  a  session  hdden 
before  ^^Hhe  justices,  and  the  record  be  made  up,  as  upon  all  [*d29] 
three  commissions,  if  they  have  jurisdiction  to  take  the  indict- 
ment by  one  of  these ;  the  caption  will  be  good,  though  diey  are 
not  enabled  so  to  do  by  the  others  (r).  But  a  caption  setdng 
forth  that  the  indictment  was  taken  ^ad  magnam  curiam  cmn 
leta  tentam"  is  bad,  though  ^  ad  magnam  curiam  et  ad  letam," 
would  be  good,  for  cum  let&  does  not  describe  any  court  pos- 
sessing jurisdiction  (j);  so  it  would  be  sufficient  to  allege  that 
it  was  taken  at  a  court  leet  holden  with  a  court  baron,  though  it 
would  be  otherwise  if  both  courts  had  jurisdiction,  and  their 
modes  of  proceedings  were  different  (t).  And  the  caption  of  an 
indictment  taken  at  a  court  leet  need  not  show  how  the  court 
was  constituted,  whether  by  grant  or  prescription  (u) ;  but  Ais 
precaution  may  be  necessary  when  it  is  holden  by  virtue  of  a 


(0  2  Hale,  166.  Hawk.  b.  2.  c.  25. 
a.  16, 17. 118, 119,  120;  VTOliam*  J. 
Indictment,  IV. 

(m)  1  Sid.  147.  Hawk.  b.  2.  c.  25. 
s.  120.    Bac.  Ab.  Indictment,  L 

(ft)  1  Keb.  668.  2  Keb.  133, 128. 
1  Lev.  304.  Hawk.  b.  2.  c.  25.  B.  120. 
Bac.  Ab.  Indictment,  I.  1  Keb.  635. 
Cro.  Bfiz.  490. 

(e)  Hawk.  b.  2.  c.  25.  a.  119.  Bac. 
Ab.  Indictment,  I. 

ip)  Cro.  Eliz.  193.    2  Roll.  Rep. 


82.  Hawk.  b.  2.  c.  25.  s.  119.  Bac. 
Ab.  Indictment,  I. 

(q)  4  Co.  41.  Hawk.  b.  2.  c.  25. 
s.  119.    Bac.  Ab.  Indictment,  I. 

(r)  2  Hale,  166. 

(«)  2  Keb.  139.  1  Salk.  195.  Hawk, 
b.  2.  c.  25.  8.  124.  Bac.  Ab.  Indict- 
ment,  I. 

(0  1  Salk.  195.  Hawk.  b.  2.  c.  25. 
a.  124.    Bac.  Ab.  Indictment,  I. 

(tt)  1  Salk.  200.  Hawk.  b.  2.  c.  25. 
».  125.    Bac,  Ab.  Indictment,  I. 
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Pkce 
where 
court 
holden. 


special  commission  (w).  Indeed  it  is  in  no  case  necessary  Xx> 
set  forth  the  foundation  of  the  counts  authority,  if  it  be  exer- 
cised in  die  course  of  its  ordinary  jurisdiction  (x)^ 

Next  to  the  statement  of  the  court,  follows  the  name  of  the 
place  and  county  where  it  was  holden,  and  which  must,  in  all 
cases,  be  inserted  (^);  and,  though  it  may  suffice,  after  naming 
a  place,  to  refer  to  "  the  county  aforesaid,'*  yet  unless  there  be 
such  e:q}ress  reference  to  the  county  in  the  margin,  or  it  be  re- 
peated in  the  body  of  the  caption,  it  will  be  insufficient  (z)« 
This  is  essential  in  order  to  show  that  the  place  is  within  the 
limits  of  the  jurisdiction;  and,  therefore,  whether  the  caption 
wholly  omit  the  place,  or  do  not  state  it  with  sufficient  certain- 
^330]  ty,  "^the  proceedings  will  be  alike  invalid,  though  amendable  (a); 
as  if  it  state  it  to  be  taken  only  at  the  town  without  adding  ^^  the 
county  qforesaidy^  the  omission  will  vitiate  (4).  And  in  York, 
where  there  are  three  ridings,  it  will  not  be  even  sufficiait  to 
state  the  coimty  in  general,  but  the  particular  district  must  also 
be  specified  (c);  so  also  in  Lincolnshire,  where  there  are  three 
divisions,  viz*  the  part  of  Hc^and,  the  part  of  Kesteiven,  and 
the  part  of  Linsey,  the  same  specification  must  be  adopted  [d). 
But  the  caption  of  an  inquisition,  alleging  that  it  was  taken  at 
B.  before  L  S*  coroner,  of  the  king's  liberty,  at  B.  aforessud,  is 
good  without  expressly  showing  that  B.  is  within  the  liberty  of 
B.  for  it  must  be  intended  (e). 
Time  of  After  die  statement  of  the  place,  the  caption  must  proceed  to 
<fictn^^/  specify  the  day  and  year  on  which  the  indictment  was  present- 
ed (y)«  And  if  it  describe  the  session  to  have  been  holden  on 
an  uncertain  or  impossible  day  as  ad  Festum  Epiphanii  instead 
of  Epiphania  (^),  or  if  i^  merely  lay  the  day  of  the  week  (/*), 
or  lay  the  year  as  the  year  of  the  king  widiout  stating  what 


(w)  Fost.  3.  See  fonn,  last  vol. 
Lon^n  edition. 

{x)  4  Burr.  2085. 

(y)  Dyer,  69.  a.  Cro.  Jac.  276. 
3  Hale,  166.  Hawk.  b.  2.  c.  25.  a.  128. 
Bac.  AU  Indictment,  I. 

(z)  Ante,  •327,  •S.  2  Hale,  180.  3 
P.  Wms.  439.  1  Saund.  308.  n.  1. 
Cro.  EHz.  137,  606,  738, 

(a)  Cro.  Jac.  276.  2  Hale,  166. 
Hawk.  b.  2.  c.  25.  s.  129.  Bac.  Ab. 
Indictment,  I. 

{b)  Cro.  EUz.  137,  606,  738,  751. 
2  Hale,  166.  Hawk.  b.  2.  c.  25.  a.  128. 
Bac.  Ab.  Indictment,  I.  AViltiams  J. 
Indictpent,  IV. 


(c)  2  Hale,  166.  Cro.  Jac.  256,  7, 
sec  forms,  last  vol.  London  edit. 

(rf)  Cro.  Jac.  256,  7. 

(0  5  Co.  120, 1.  Hawk.  b.  2.  c.  25. 
8. 128.    Bac.  Ab.  Indictment,  I. 

(/)  Hawk.  b.  2.  c.  25.  a.  127.  Bac. 
Ab.  Indictment,  I.  Williams  J.  In- 
dictment, IV. 

{g)  2  Stra.  69a  2  Seas.  Cas.  5. 
Hawk.  b.  2.  c.  25.  s.  127.  n.  22.  Bac. 
Ab.  Indictment,  I.  ■  Williams  J.  In> 
dictment,  IV. 

(A)  4  Co.  48.  Hawk.  b.  2.  c.  25. 
8. 127.  Bac.  Ab.  Indictment,  I.  Wil- 
liams J.  Indictment,  W. 
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Ung  (f)^  or  set  forth  the  time  in  any  figures  but  Roman  (i)^  the 
caption  will  be  invalid*  So  if  the  time  expressed  be  repugnant 
or^contradictory,  the  mistake  wiff  be  fatal  (/)•  And  if  the  in- 
dictment was  taken  at  an  adjourned  sessions,  it  must  *be  shown  [*331] 
'when  the  original  sessions  commenced,  as  well  as  when  the  bill 
was  preferred,  in  order  to  show  that  it  is  within  the  time  pre- 
scribed by  the  statute  (m) ;  but  if  the  year  of  the  king  be  insert- 
ed, it  is  not  necessary  to  state  the  year  of  our  Lord;  and  if  die 
latter  be  erroneously  mentioned,  it  may  be  rejected  as  surplu- 
aiSige(;i).  The  indictment  should  be  alleged  to  be  taken  in  the 
present  and  not  in  the  pa^t  tense  {p\  though  perhaps  at  the  pre- 
sent day  the  objection  might  not  be  material  {p\ 

The  averment  of  time  is  followed  by  a  proper  description  of  Names  of 
the  justices  before  whom  the  indictment  was  presented*     The^^*^^ 
names  of  the  justices  should  be  set  out  (y),  but  it  is  not  neces-  *?^  autho- 
sary  to  state  all  of  them,  and  it  will  sui&ce  to  name  so  many  as 
the  law  requires  to  form  the  session  at  which  the  indictment 
was  preferred,  and  to  allude  to  the  rest  by  the  terms  ^^and 
others  their  fellows  (r)*"    Thus  a  caption  of  an  indictment  at 
the  sessions  of  the  peace  should  name  at  least  two  («),  and  under 
a  commission  of  oyer  and  terminer,  four  at  least  must  be 
named  {f\    But  although  in  all  commissions  of  oyer  &nd  ter- 
miner, gaol  delivery,  and  of  the  peace,  there  are  some  that 
are  of  the  quorum,  without  whom  no  session  can  be  held, 
no  p&rticular  mention  need  be  made  of  those  who  are  of  the 
quorum ;   but  it  is  sufficient,  if   in  fact^  there  was  one  of 
liiem  actoally  present  at   the  session  (u).     If,  however,  an 
act  of  parliament  expressly  limits  the  offence  which  it  creates 
to  be  heard  and  determined  by  two  or  ♦more  justices,  one  r*332] 
of  whom  must  be  of  the  quorum,  the  caption  should  state 
whereof  A.  &c.  ii^  ode  of  the  quorum,  and  this  is  the  usual 


(t)  2  Keb.  582.    Hawk.  b.  2.  c.  25. 
».  127. 


WiUiams  J.  Indictment,  IV. 
{k)  2  Keb.  128.  1  Mod.  78.  Hawk. 

b.  2.  c.  25.  9.  127.    Bac.  Ab.  Indict, 
ment,  I.    Wiltiams  J.  Indictment,  IV. 

[t)  1  T.  R.  316.     1  Leach,  425. 
[m)  2  Stn.  865.    2  Scss.  Caa.  17, 
20.    1  Barnard,  327,  8.    Hawk.  b.  2. 

c.  25.  s.  127.  n.  22.    Bac.  Ab.  Indict- 
ment, I.    Willuuns  J.  In<tictment,  IV. 

{n)  1  Mod.  78.  Hawk.  b.  2.  c.  25. 
8. 127.  Bac.  Ab.  Indictment,  I.  Wil- 
fianiB  J.  Indictment,  IV. 

(o)  1  Sid.  229,  930.    1  Keb.  37, 


823.  4  Co.  48.  Hawk.  b.  2.  c.  25.  s. 
127.  Bac.  Ab.  Indictment,  I.  \^  ii- 
liams  J.  Indictment,  rV. 

(/»)  1  T.  K.  316,  320. 

(y)  Cro.  Eliz.  738.  Williams  J.  In- 
dictment, IV. 

(r)  2  Hale,  166.  Williams  J.  In- 
dictment,  IV. 

(0  2  Hale,  116.  Bum  J.  Indict, 
ment,  IX. 

(0  1  Saund.  249.  a.  note  I. 

(tt)  2  Hale,  166.  Hawk.  b.  2.  c.  25. 
s.  124.    4  Burr.  2084,  S. 
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[*333] 

Oath  and 
names  of 
jurors. 


course  in  the  return  of  orderB  made  by  two  jufttkes,  coucemii^ 
illcgitimsite  children^  upon  the  18  Eliz*  c*  3.  because  the  provi-* 
sions  of  the  statute  are  express  and  must  be  strictly  pursued  (w). 
The  power  of  the  persons  so  constttutit^-  the  court  to  take  the 
indictment  must  also  appear,  and  they  must  be  described  aa  jus« 
dees  of  the  peace,  justices  of  gaol  delivery,  assigned,  &c  ^^  to 
deliver  the  gaol,"  ^^to  hear  and  determine,"  ^^to  keep  iivt 
peace,  &c.(jir),"  And,  therefore,  if  die  word  ^^  assigned^'*  be. 
omitted,  the  caption  will  be  invalid  {y).  It  ought  also  to  notice 
the  authority  of  the  ju3tices  to  hear  and  determine  felonies,  &c* 
and  several  indictments  have  been  quashed  in  consequence  of 
this  omission  (z),  though  if  the  justices  of  the  peace  befiire 
whom  the  indictment  was  found,  necessarily  as  such,  had  juris^ 
diction  over  the  oiFence,  the  statement  of  the  authority  in  the 
caption  seems  imnecessary,  as  in  case  of  an  indictment  at  ses- 
sions for  a  forcible  entry  (a).  It  should  seem  also  sufficient  to 
allege,  that  the  justices  were  assigned  to  hear  and  determine  of-^ 
fences  of  the  same  nature  as  that  for  which  the  indictment  was 
found,  without  stating  the  whole  of  their  power.  Anci^itly  it 
was  thought  necessary  to  describe  them  either  as  the  king's  jus- 
tices or  as  justices  of  the  public  peace  (&),  but  this  is  not  now 
regarded  as  requisite  (c),  nor  is  it  necessary  to  show  by  whcMU 
the  justices  were  appointed  {d);  and  if  any  mistakes  arise  in  re-* 
lation  to  the  names  of  the  justices,  the  court  may  order  them  to 
be  amended  (e)* 

'K'We  come  next  to  the  statement  of  the. oath  and  the  name# 
of  the  jurors,  ^^  by  the  oath  of,  &c."  The  indictment  must  in 
all  cases  be  shown  to  have  been  taken  upon  oath^vnA  if  this  al- 
legation be  omitted,  the  caption  cannot  be  supported  {/).  The 
names  of  the  jurors  are,  in  cases  of  treason,  inserted,  and,  al- 
though there  are  some  precedents  which  do  ^pt  specify  them  (g)^ 
it  seems  to  be  setded,  that  the  schedule  returned  to  the  writ  of 


[v>)  2  Hale,  167. 

[x)  2  Hale,  166. 

[y)  1  Saund.  263.  n.  5.  Hawk.  b. 
2.  c.  25.  8.  123.  Bac.  Ab.  Indict- 
ment,  I. 

(r)  2  Hale,  166.  1  Vent.  33.  1 
Stca.  442.  1  Saund  263.  n.  5.  Hawk, 
b.  2.  c.  25.  8. 121.  Bac.  Ab.  Indict- 
ment, I.    Williams  J.  Indictment,  IV. 

(a)  Cro.  Jac.  634. 

{b)  I  Ley,  175.    2  Keb.  647.    1 


Sid.  247,  422. 

(c)  2  Keb.  385.  Hawk.  b.  2.  c  25. 
8.  122.    Bac.  Ab.  Indictment,  I. 

id)  4  Burr.  2084^  5. 

(e)  4  East,  174. 

(/)  2  Keb-  676.  1  Keb.  329.  1 
Sid.  140.  3  Mod.  202.  2  Hale,  167. 
Hawk.  b.  2.  c.  25.  s.  126.  Bac.  Ab. 
Indictment,  I.  Bum,  J.  Indictment, 
IX.    Williams  J.  Indictment^  lY* 

is)  X  Swiod.  249. 
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certiorari  ^ith  the  indictment,  wiQ  be  bad  without  'them  (h)^ 
But  it  is  quite  clear  that  there  is  no  occasion  to  aet  forth  the 
names  upon  the  record  in  the  King's  Bench,  or  to  annex  them 
to  the  indictment;  but  that  in  the  caption,  as  it  appears  in  the 
court,  they  may  be  wholly  omitted,  this  being  the  established 
practice  o^the  crown  office  (i)*  It  must,  however,  be  shown  on 
the  face  of  the  record,  that  the  bill  was  found  by  at  least  twdve 
jurors,  or  it  will  be  insufficient  (i).  And  it  has  also  been  laid 
down,  that  they  must  be  described  as  ^  good  and  lawful  men(/)," 
but  this  does  not  seem  to  be  absolutely  essential,  especially  when 
the  indictment  is  found  in  a  superior  court,  because  all  men 
shall  be  so  regarded  until  the  contrary  appear  (m).  The  cap* 
tion  must  then  state  diat  they  are  ^  of  the  county  a^oresaidj^  or 
other  vill  or  precinct  for  which  the  court  had  jurisdiction  to  in* 
quire;  and  if  these  words  are  omitted  the  whole  will  foe  vi* 
cious(n). 

*The  jurors  are  further  described  as  sworn  and  charged  to  [*334] 
mjukrefor  our  said  lord  the  tinff  and  the  bodtf  of  the  said  coun* 
ty  (o).  Formerly,  indeed,  it  was  considered  to  be  necessary  to 
prefix  die  words  *'  then  and  then?^  to  the  word  **  suoom  (/r)," 
but  they  are  not  now  usual,  and  indeed  if  the  words  ^iy  or 
upon  their  oa$h^^  be  introduced,  the  omission  of  the  whcde  clause 
will  not  prejudice  (7),  and  the  term  ^^  impanelled*^  need  not  even 
be  used,  for  this  will  be  sufficiently  intended  (r)«  But  if  it  pro- 
ceed ^*  who  say^^  without  saying  ^^  upon  their  oath,"  the  caption 
will  be  invdid  («)•  The  conclusion  should  be  it  is  presented,  in 
the  present  and  not  in  the  past  tense  (^),  though  a  mistake  in 


(A)  2  Roll.  Ab.  82.    2  Hale,  167. 

1  Saund.  246.  n.  1.  Ha^vk.  b.  2.  c.  25. 
0. 126.  Bac.  Ab.  Indictment,  I.  Bum 
J.  Indictment,  IX.  Williams  J.  In- 
<£ctinent,  IV. 

(t)  1  Saund.  248.  n,  1.  249.  n.  1. 

2  Stn.  702.  4  East,  174.  Id.  n.  b. 
Andr.  143. 

(k)  Cro.  EUz.  654.  2  Hale,  167. 
Hawk.  b.  2.  c.  25.  s.  16, 126.  1  Saund. 
248.  n.l.  4  East,  175,  6.  Andr.  230. 
Bac.  Ab.  Imlictnient,  I.  Burn  J.  In- 
dictment, IX.  'Williams  J.  Indict- 
ment, IV. 

(0  2  Uale,  167.  Cro.  Eliz.  751. 
1  Keb.  629.    Cro.  Jac.  635. 

(m)2Keb.  366.  Hawk.  b.  2.  c.  25. 
8.  16,  126.  Bac.  Ab.  Indictment,  T. 
Bum  J.  Indictment,  DC.    Williams  J. 

Vou  L 


Indictment,  IV. 

(n)  Cro.  Eliz.  677.  2  Keb.  160. 
2  Hale,  167.  Hawk.  b.  2.  c.  25.  8. 16, 
126.  Bac.  Ab.  Indictment,  I.  Bum 
J.  Indictment,  IX.  Williams  J.  In- 
dictment, IV. 

(o)  2  Hale,  187, 8. 

(p)  2  Stra.  901.  1  Mod.  27.  1 
Vent.  51.  2  Keb.  583.  Hawk.  b.  2. 
c.  25.  8. 126.  Bac.  Ab.  Indictment,  I. 

(q)  1  Ld.  Raym.  710.  ace.  3  Salk. 
187.  cont. 

(r)  3  Salk.  191.   Gilb.  L.  &  £.  242. 

(s)  2  Hale,  168.  1  Ld.  Raym.  710. 
Cro.  Eliz.  654.    3  Salk.  187. 

(0  1  Sid.  229,  230.  1  Keb.  37,  823. 
Hawk.  b.  2.  c.  25.  s.  127.  Bac.  Ab. 
Indictment,  I.  Williams  J.  Indict- 
ment, IV. 
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this  respect  wotild  probably  not  now  be  regarded  as  male' 
rial  (tr)» 
Gonclu-  The  ci^on  formerly  concluded  ^  it  is  presented  that,  &c*'^ 
^tion.  ^^^  ^^  preferable  form  is  ^  it  is  presented  in  manner  following, 
that  is  to  say  ^^  Middlesex,  to  wit,  The  jurors,  be.''  and  then 
copy  the  indictment.  But  diis  mode  of  stating  ^  county, 
seems  to  be  unnecessary,  when  the  body  of  the  indictment  re- 
fers to  it  as  the  county  aforesaid,  without  having  mentioned 
any  other  county  to  which  it  might  be  referred,  because  the  in* 
tention  cannot  be  mistaken  (w). 

.If  two  or  more  indictments  are  a£Bxed  to  the  sune  schedule, 
and  it  is  intended  to  describe  them  as  several  and  distinct,  they 
should  not  be  stated  as  several  ^  indict$ments*^  but  as  ^^  bilU*^  {^» 
they  only  become  entitled  to  the  former  appeHadon  afiber  they 
have  been  presented  (x). 
[#335]       *When  there  is  any  material  defect  in  die  caption,  the  court 
inL  unidde.  "^^^  '^  ^^'^  discretion  either  quash  it,  or  leave  the  defendant 
mulling,    to  demur,  as  in  case  of  the  indictment  itself  (^),  so  that  the  ob* 
acrvations  we  have  already  made  on  that  subject,  will  also  be 
applicable  here,  and  therefore  it  would  be  useless  to  repeat 
them  (z).     Any  objection  to  the  jurisdiction  of  die  inferior 
court,  apparent  from  the  caption  as  well  as  to  the  subject  matter 
of  the  indictment  itself,  may  be  taken  advantage  of  upon  de«- 
murrer  (a). 
or  amend-     But  though  the  caption,  like  the  indictment  itself,  may,  if  de* 
caption,     fective,  be  either  quashed  by  the  court  or  demurred  to  on  the 
part  of  the  defendant,  it  differs  materially  from  it  in  its  capacity 
of  amendment,  for  the  return  to  the  court  is  merely  a  ministe- 
rial act,  and  ministerial  acts  may  be  amended  at  any  time  ac- 
cording to  the  common  law  (A),    It  has,  indeed,  been  frequendy 
holden,  that  a  mistake  of  the  clerk  in  making  up  the  record  can 
N  be  amended  only  in  the  term  in  which  the  return  is  made,  and 

not  at  any  subsequent  period  (c) ;  but  the  contrary  has  also  been 


i 


u)  1  T.  R.  320.  16r.    Comb.  70,  73. 

w)  1  Saund.  308.  n.  1.  but  see  Cro.  (c)  Sir  Wm.  Jones,  420.    1  Roll, 

Eliz.  606,  738,  751.  Ab.  196.     Style,  85.    8  Co.  156,  7. 

(ar)  1  Ld.  Raym.  592.    1  Salk.  376.  Bro.  Abr.  Amendment,  32.    2  Sess. 

(y)  Hawk.  b.  2.  c.  25.  s.  146.   Bac.  Cas.  9.    1  Sid.  155, 175.    2  Hale,  168. 

Ab.  Indictment,  K.  2  Ld.  Ravm.  968,  1039.    6  Mod.  273, 

(z)  See  ante,  •299.  278.     1  Vent.  344.    Hawk.  b.  2.  c. 

(o)  1  T.  R,  316.    2  Leach,  425.  25.  s.  97.  Bac.  Ab.  Indictment,  G.  11. 
{b)  X  Saund.  249,  250.  a.    3  Klod. 
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often  determmed  {d)^  and  is  so  setded  after  consideraUe  inves- 
tigation, upon  the  ground  that  ministerial  acts  are  at  any  time 
amendable,  and  that  the  alteration  in  the  caption  is  not  to  alter 
the  return,  but  to  make  the  copy  correspond  with  the  ori^- 
nal  (e).  And  agreeably  to  this  resplution,  the  return  to  the 
-writ  of  certiorari  has  been  amended  by  rule  of  court,  by  insert- 
ing die  time  when  the  quarter  sessions  were  holden,  and  the 
names  of  the  justices  who  were  present,  and  the  names  of  the 
^jurors  by  whom  the  indictment  was  presented,  though  the  lat-  [*336] 
ter  is  now  unnecessary  (/);  and  tiie  entry  roll  and  record  of 
Nisi  Prius  have  been  altered  to  make  them  agree  with  the 
amended  capticm  after  die  term  in  which  the  certiorari  was  re- 
turned, and  even  after  a  general  verdict  of  guilty  (^),  But  it 
has  been  said  that  die  ct^rtion  of  an  inquisition  cannot  be 
amended  at  any  time  after  it  is  filed,  any  more  tium  the  body, 
because  it  is  drawn  at  the  time  with  the  indictment  itself,  and 
fcrms  a  part  of  tiie  accusation,  while  in  other  cases  it  i$  merely 
made  up  from  the  schedule  by  the  clerk  of  the  court,  as  its  mi- 
nisterial officer  (A)  [!]• 


mmtmB)B 


CHAPTER  Vm 


OP  PSOCESS. 

^  ^W£  are  to  inquire,  in  the  next  place,  into  the  manner  of  [#337] 
issuing  process  after  indictment  found,  to  bring  in  the  ^njcy  ac- 
cxised  to  answer  it.    We  have  hitiierto  supposed  him  to  have 
found  bail  or  to  be  in  custody  before  the  finding  of  the  indict- 
ee) 3  Mod.  167.    Comb.  7^,   Cro.      3  l^Iod.  167. 
Jac.  502,  276,  7.    1  Stra.  138.    2  Ld.  (/)  Ante,  273.  ' 

Raym.  1518.    4  Burr.  2527.    1  Sid.  Q)  4  East,  175,  6.    3  Mod.  167. 

244.    2  Bulstr.  35.    2  Stra.  843.    4  (A)  Hawk.  b.  2.  c.  25.  s.  97.  but 

BU.C.  407.    2RoU.  Rep.  59.  see  Starkie,  251,  2. 

(e)  1  Saund.  249.  n.  1.  4  £ast,  175. 


[1]  PanranyAiriA. — ^Defects  in  the  caption  of  an  indictment,  as  not  namiiig 
the  judges,  the  jurors,  the  place,  &c.  which  mig^t  be  iktal  if  the  indictment 
were  so  removed  into  a  superior  court,  may  be  supplied  in  the  court  where  It 
was  tak^n,  by  reference  to  other  records  there.    AdS^vw  Bep^  174--^. 
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ment;  in  which  case  he  is,  as  soon  as  convenience  admits,  ar« 
raigned  and  put  upon  his  trial.  But,  if  he  be  not  taken,  or  do 
not  appear,  process  must  issue  for  the  puipose  of  brkiging  lum 
into  court,  in  order  to  defend  himself  against  the  charge;  fer 
though  a  bill  may  be  preferred  and  found  against  a  person  in 
his  absence,  this  being  merely  an  ex  parte  proceeding,  to  which^ 
if  present,  he  could  make  no  opposition,  yet  in  general  no  in- 
dictment can  be  tried  unless  he  personally  appear;  a  proviskm 
fonnded  upon  a  principle  of  equity  in  sdl  cases,  and  the  express 
enactment  of  the  statute  M  Edw*  III.  c.  3«  in  capital  ones,  that 
no  man  shall  be  condemned  without  being  brought  to  ^answer 
by  due  process  of  law  (a). 
[#338]  ^Process  is  so  denominated  because  it  proceeds  or  issues 
forth  in  order  to  bring  the  defendant  into  court,  to  answer  die 
charge  preferred  agsunst  him,  and  signifies  the  writs  or  judicial 
means  by  which  he  is  brought  to  answer  (i).  That  procee^Kng 
which  is  called  a  warrant  before  the  finding  of  the  bill,  is  term-* 
ed  process  when  issued  after  the  indictment  has  been  found  by 
the  jury(c).  Wherever  the  king  grants  an  audiority  of  oyer 
and  terminer,  the  power  to  issue  process  is  incidentally  given  ; 
for  as  there  can  be  no  inquiry  respecting  oiFences,  without  the 
presence  of  the  pa^,  wherever  the  power  is  entrusted  of  deter* 
mining  the  former,  there  must  also  be  auAority  to  ^compel  the 
latter  (</)•  For  the  same  reason,  justices  of  the  peace,  when- 
ever they  are  authorized  to  inquire,  hear,  and  determine,  may 
thus  compel  the  defendant  to  appear;  and,  indeed,  this  is  ex- 
pressly declared  by  Ae  words  of  their  commission  (e).  The 
same  observations  apply,  of  course,  to  all  magistrates  whatso- 
ever, who  are  invested  with  the  power  to  try  offenders;  but  k 
is  said,  that  under  the  commission  of  gaol  delivery,  a  capias 
cannot  be  issu^,  as  the  jurisdiction  is  limited  and  confined  to 
the  delivery  of  the  gaol  (/). 

From  the  very  nature  and  object  of  process,  it  follows  that 
there  can  be  no  necessity  for  it  when  the  defendant  is  present 


!S 


4  Bbu  Cofm.  318.  J.  Process.    WUfiams  J.  Process. 

Dalt  J.  c.  X93.  Com.  Dig^.  Pro-  (e)  Dalt.  J.  c.  193.    WiUiains  J. 

cess,  A.  1.    Bum  J.  Process.    Wil-  Process.    5  Edv.  HI.  c  11.    1  Edw. 

liams  J.  Process.  TV,  c.  1.    See  fonn,  last  vol.  Lend. 

(c)  Dalt.  J.  c.  193.    Bum  J.  Pro*  ed. 

cess.    Williams  J.  Process.  (/)  2  Hale«  19a 

(d)  Com.  Di;.  Proce89»  A.  1.  Bum 
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m  court,  but  only  when  he  is  s^>8ait  (^).  If  therefore  an  indict* 
ment  be  found  in  the  King's  Bench  agiunst  a  party  already  in 
custody,  he  may  be  brought  up  and  char^;ed  with  the  indict- 
ment (^);  but  if  the  defendant,  not  being  in  actual  custody,  vo- 
luntarily appear  in  court,  it  is  discreti<niary  aiid  not  obligatory 
in  the  courtto  detain  ^him;  but  they  may  leave  him  to  be  taken  [*33d] 
by  the  ordinary  legal  [»x>cess  (i)«  Whenever  process  issues 
from  the  king's  courts,  it  ought  to  be  in  the  name  of  his  majes- 
ty (y).  And  if  it  issue  from  the  court  of  King'aJBench,  it  should 
be  tested  by  the  chief  justice,  or  in  case  of  the  vacancy  of  that* 
office,  by  the  senior  judge  (i)«  And  if  it  be  issued  from  any 
other  court,  it  ought,  upon  the  same  principle,  to  be  tested  by 
the  first  in  the  commission;  and  even  though  a  single  magis- 
•Uate  may  not  have  authority  to  determine  an  indictment,  it 
seems  he  may  thus. authorize  the  process  (/ )• 

We  will  now  proceed  to  consider  the  varioiis  kinds  and  gra- 
dations of  process  which  are  issued,  both  when  the  defendant  is 
immediately  to  be  brought  into  court,- and  when  it  is  necessary 
to  proceed  to  oudawry ;  which  we  shall  examine  with  as  much 
conciseness  as  the  subject  will,  wi^out  injury^  admit;  because 
it  would  extend  this  chapter  to  much  too  great  a  length  to  enter 
into  so  copious  a  subject,  with  all  the  detail,  which  a  very 
nunute  investigation  would  require. 

At  common  law,  the  usual  mode  of  bringing  a  defendant  into  Summaiy 
court  upon  an  indictment  found  against  him,  when  it  was  notP'^'^^' 
considered  necessary  to,  pursue  him  to  outlawiy,  was  by  a  writ 
(ff  capias  J  'which  all  courts,  having  power  to  try,  are  also  autho- 
rized to  issue;  and  unless  in  proceedings  to  outlawry  or  against 
pfers,  corporations,  and  a  parish,  no  previous  process  seems  to 
have  been  necessary  (m).  So,  independenidy  of  the  statutes  which 
we  shall  presently  notit«,  it  app^rs  to  be  the  established  prac-   x 
tice,  upon  an  indictment  found  for  a  nusdemeanour  during  the 
assizes  or  sessions,  to  issue  a  baich  ^warrant  signed  by  a  judge   ["^^S^Oj 


(£r)  Hawk.  b.  2.  c.  27.  s.  1.    Bum  Process. 

Process.    WiUiams  J.  Process.  (I)  Hawk.  b.  3.  c.  27.  s.  8.   WiU 

(h)  See  form,  last  vol.  Lond.  ed.  Bams  J.  Process. 

0  4  Burr.  2331.  (m)  4  T.  R.  694,  506.    2  Hen.  Bla. 


t 


[j)  Hawk.  b.  2.  c.  27.  s.  8.    Com.  419.   4  Bla.  C,  319.  Williams  J.  Pro- 

IKp.  Process*  A.  2.    27  Hen.  VIU.  o.  cess.    See  form  of  Capias.    Bum  J. 

24.  s.  3.  Process.    Williams  J.  Process.    Last 

(k)  Cro.  Car.  393.    Hawk.  b.  2.  c  vol.  Lond.  ed. 
27,  s.  8.    2  Hale»  199.    Wimams  J. 
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or  justice  of  the  peace,  or  two  <^  die  latter,  to  aiqirehend  the 
defendant  (n) ;  and  when  the  aasizea  and  aeuions  are  over,  the 
clerk  of  assize  and  derk  of  the  peace  respectively,  will  <ni  the 
applicatiwt  of  the  prosecutor  g^raot  a  certificate  of  the  indictment 
having  been  found,  upon  which  any  judge  vi  the  Kill's  Bench 
or  jvutice-of  the  peace  of  the  proper  county  will  grant  a  warrant 
for  apprehending  the  defendaot,  and  will  oUige  him  to  enter 
into  a  recognizance  to  answer,  or  ior  want  of  surctjes  will  com- 
mit him  (0).       . 

The  statute  S6  Geo.  III.  c.  77,  a.  18.  in  case  of  obstructioas 
of  re*enue  officers,  further' provides,  that  any  judge  or  jiutice 
of  the  peace  may  grant  his  warrant  upon  indtctmeDt  found  to 
^prebend  the  offender,  and  either  to  hold  to  bail  or  commit 
him.  And  by  the  35  Geo.  III.  c.  96(p)j  which  recognizes  the 
last  mmdoned  statute,  some  further  regulations  are  made  rela- 
tive to  the  subsequent  treatment  of  persons  so  indicted,  by  which 
the  prosecutor  may,  after  delivery  of  a  copy  (^  the  indtctment, 
enter  an  appearance  lor  them,  and  proceed  to  trial  if  tbcy  refuse 
to  attend.  These  jHOviaions  having  been  found  bmeficial,  they 
were,  by  48  Geo.  III.  c  SB.  s.  1.  extended  to  every  species  of 
crime  below  the  degree  of  felony,  when  prosecuted  by  indict- 
ment or  information  in  the  King's  Bench.  This  statute  enacts, 
that  whenever  any  person  shall  be  charged  with  any  offence  for 
which  he  may  be  prosecuted  by  incbctment  or  information  in 
his  majesty's  court  of  King's  Bench  (not  being  treason  or  felo- 
ny), and  the  same  shall  be  made  appear  to  any  judge  of  the 
T*34ll  same  court,  by  affidavit  or  by  certificate  of  *an  indictment  or 
information  being  filed  against  such  person  in  the  aud  court  for 
such  c^ence,  it  shall  and  may  be  lawful  f«'  such  judge  to  issue 
his  warrant  under  his  hand  and  seal,  and  thereby  to  cause  such 
person  to  be  apprehended  andhrought  befive  him  or  some  other 
judge  of  the  same  court,  or  before  some  one  of  his  m^esty'i 
justices  of  the  peace,  in  order  to  his  or  her  being  bound  to  the 
king's  majesty  with  two  sufficient  sureties,  in  such  sum  as  in 


^ 


(11)  Cro.  C.  C.  9  b  IS.  4  Bla.  Com.  fbniu  of  Judges'  Mid  JuMk«^  Wv- 

419.  Cowp.  ^9.  ST.  alio.  Toone,  nuita.   8  T.  R  110.    Bum  J.  Procco. 

61,    Hawk.   b.  3.  c.  27.  s.  8.    See  Wiltumu  J.  Procets.   6  Went.  437.  4 

tbnns  of  Bench  Wwnnts,  Toone,  62.  Went.  118.   Huid  Prac.  389.  ■nioBe, 

Lasi  vu).  Lond.  ed.  63.    Laat  vol.  Uind.  ed. 

(c)  Uro.  C.  C.  9,  IS.    4  BIl  C.  (p)  See  rule  on  this  statute,  Tiin. 

119.     Cowp.  383.    8T.R.110.    See  T.iS.i.S.   6T.  B.400. 
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the  said  wammt  shall  be  expressed^  with  cmdition  to  appear  in 
the  said  court  at  the  lame  mentioned  in  such  warrant,  and  to 
answer  to  all  and  singular  iadictments  or  informaiioiis'  for  any 
such  oiGence ;  and  in  case  any  such  person  shall  neglect  or  rriuse 
to  become  bound  as  aforesaid,  it  shall  be  lawful  for  such  judge 
or  justice  respectively,  to  commit  such  person  to  the  common 
gaol  of  the  county,  city,  or  place,  where  the  offence  shaU  have 
been  committed,  or  where  he  shall  have  been  apprehended,  there 
to  remain  until  he  shall  become  bound  as  aforesaid,  or  shall  be 
dischaiged  by  order  of  the  said  court  in  term  time,  or  of  one  of 
the  judges  of  the  said  court  in  vacatiou;  and  the  recognizance 
to  be  thereupon  taken,  shall  be  returned  and  ffled  in  the  said 
court,  and  shall  continue  ua  kurce  until  such  person  shall  have 
been  acquitted  of  such  offence,  or  in  case  of  conviction,  shall 
have  received  judgment  for  the  same,  unless  sooner  ordered  by 
the  sadd  court  to  be  diacfcarged* 

There  are  also  several  other  statutes  (jj)  relative  to  warrants 
against  persons  indicted  in  one  put  of  the  united  kingdom,  and 
escaping  into  aiiioth^  past,  or  another  county  of  the  same  part. 
These  have  already  been  partially  considered  (r).  The  statute 
3S  Geo.  III.  c«  52.  s.  4.  enaUes  courts  of  oyer  and  terminer, 
and  general  gadr  ddivery  for  a  county  at  large,  to  issue  process 
for  apprehending  a  defendant  on  indictment  found  for  offences 
conunitted  within  the  county  of  any  city  or  town  ^corporate,  in  [*342] 
like  manner>as  in  case  of  indictment  found  for  oftences  com^ 
mitted  in  the  county  at  large. 

The  practice  in  issuing  the  bench  warrants  is,  that  where  the 
parties  are  not  under  recognizance,  the  prosecutor  has  a  right, 
dpring  the  assizes  or  sessions,  to  this  process  against  them,  to 
bring  them  immediately  into  court  to  answer.  But,  when  the 
parties  are  under  recognizance,  no  process  can  be  had  against 
them  during  the  assizes  or  .sessions,  because  it  is  lodeed  upon 
in  law  as  but  one  day,  and  the  defendant  has  the  whole  to  make 
his  appearance  (*).  In  such  case,  however,  the  prosecutor  may, 
if  the  defendant  has  not  appeared,  Jbespeak  a  bench  warrant  du- 
ring the  assizes  or  sessions,  which  will  be  issued  at  the  close 
thereof  (^).     If  the  assizes  or  sessions  are  over,  and  no  bench 


(q)  24  Geo.  U.  c.  55.    13  Geo.  HI.  (•)  Cto.  C.  C.  9,  15.    2  Salk.  60?, 

c.  31.  44  Geo.  III.  c.-93.   45  Geo.m.  WiUiam.s  J.  Process. 
c.  92.    48  Geo.  HI  c.  58.  s.  2.  (t)  Id.  ibjid. 

(r)  Ante,  ^45,  •$, 
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warrant  has  beai  previously  appUed  for,  then  a  wamuit  firom  a 
single  judge  or  justice  of  the  peace  imaj  be  <4itamed  (u);  and  in 
order  to  make  the  application  eSectaal,  it  must  be  grounded 
upon  the  certificate  of  the  clerk  of  assize  or  the  clerk  of  Ae 
peace,  that  the  indictment  has  been  found  again$t  the  defendant, 
upon  which  the  warrant  will  be  granted  (n?),  or  under  die  be* 
fore  'mention^  statutes  there  may  be  either  an  affidat^it  or  cer«* 
tificate  (at).  The  warrant  of  a  judge  is  directed  to  his  tqMrtafl^ 
and  to  all  constables  and  oj^her  peace  officers,  and  extendi!  ail 
over  England,  and  if  backed,  into  Scotland  and  Ireland;  but  a 
justice^s  warrant  thus  obtained  can  be  executed  only  in  that 
county,  over  which  he  has  jurisdiction (y),  unless  when  badced 
by  a  magistrate  for  another  district  (z)*    If  the  warrant  be  to 

["1^34^]  arrest  the  *party,  to  die  end  diat  he  may  become  hound,  &c»  to 
appear  at  the  next  sessions.  Sec.  this  means  the  next  sessions 
after  the  arrest,  and  not  after  the  date  of  die  warrant;  imd, 
therefore,  the  officer  may  juslify  an  arrest  after  the  sessions 
next  ensuing  d)e  date  of  die  warnrnt ;  and  though  it  is  the  jmic- 
tice  to  renew  the  warrant  at  every  sessions,  if  n<^  executed  be- 
fore, this  seems  unnecessary  (a). 

Theanest.  The  observations  as  to  die  surest  under  a  warrant  before  an 
indictment,  here  for  the  most  part  apply  {b)»  In  cases  of  trea- 
son, felony,  or  breach  of  the  peace,  the  warrant  may  be  exe*- 
cuted  on  a  Sunday  (c).  If  the  process  be  issued  from  the  ses- 
sions, and  die  defendant  goes  out  of  the  county  before  he  has 
been  apprehended  or  served,  it  is  said  that  no  eflSectual  pro- 
«aeedings  to  oudawry  can  be  had  against  him  in  that  court;  but 
that  the  proper  course  is  to  remove  the  indictment  to  die  court 
of  King's  Bench,  and  issue  process  from  dience  {d).  When  ^ 
defendant  is  brought  into  court  upon  diis  warrant,  or  upon  a 
capias  in  case  dP  felony,  he  is  either  to  be  committed  or  biuled 
to  appear,  and  answer  at  a  subsequent  sessicxis  or  assizes.   The 


(tt)  Cro.  C.  C.  9,  15.   See  Hawt.  (t^)  Cto,  C.  C.  15, 16.    Williams  J. 

b.  2.  c.  21. 8. 8.  where  it  seems  to  have  Process. 

been  formerly  doubted,  whether  a  sin-  (z)  24  Geo.  H.  c.  55,  as  to  bacldng;, 

gie  judg^  could  grant  a  warrant.  See  see  ante,  *45. 
forms,  last  vol.  Lond.  ed.  (a)  8  T.  R.  110. 

(w)  4  Bla.  C.  319.    Co\it>.  283.    8  (6)  As  to  arrest,  ante  •47  to  •59. 

T.  R.  110.    Cro.  C.  C.  15.    WlKams  (c)  Hawk.  b.  2.  c,  27.  s.  17. 

J.  Process.    See  form,  Williams  J.  (d)    $  T.  R.  503,  505.  sed  auacrc 

Process.     6  Wentw.  437.    Last  vol.  may  not  the  warrant  be  backea  iijto 

Lond.  ed.  another  county. 

(x)  Ante,  ♦340.  48  Geo.  m.  c.  SB. 


OF  FR0CBS8.  281 

defendant  must  c<nitinue  in  custody  ahhough  the  prosecutor  re- 
moves the  indictment  by  certiorari  unless  he  find  bail^  though 
if  he  had  found  bail,  such  removal  would  have  discharged  his 
recognizance  (e). 

We  have  already  considered  so  fuUy  the  nature  of  bail,  and  Of  b*iBng 
the  cases  in  which  it  is  allowed,  the  persons  who  may  bail,  andfeodaiit. 
the  sufficiency  of  the  bail  (/),  that  it  will  not  here  be  necessaiy 
to  state  m(»re  than  the  practical  mode  in  which  the  bail  is  taken 
after  the  finding  of  the  indictment.    When  the  bail  is  put  in 
upon  arrest  before  ^indictment,  we  have  seen  (^),  that  the  pro-  [*344] 
secutor  is  not,  in  general,  except  in  the  King's  Bench,  entided 
to  ix>tice  of  bail;  but,  in  the  present  stage  of  the  proceedings, 
the  court  or  magistrates  by  whom  the  bench  warrant  is  issued, 
will,  if  it  appear  reasonable,  upon  motion  of  counsel,  make  an 
order  at  the  foot  of  the  warrant,  that  the  defendant  shall  give 
twenty^four,  or  forty-eight  hours'  notice  of  bail  to  the  prosecu- 
tor, according  to  the  circumstances  before  them  (A).    And  the 
30  Geo*  II«  c.  24.  s.  17.  enacts,  that  no  person  charged  on  oath 
with  an  offence  punishable  by  that  act,  viz.  obtaining  money, 
&c.  by  false  pretences,  or  sending  a  threatening  letter  with  in- 
tent to  extort  money,  &c.  and  which  shall  require  bail,  shall  be 
admitted  to  bdl,  before  twenty-four  hours'  notice  at  least  shall 
be  proved  by  oath  to  have  been  g^ven  in  writing,  to  die  prose- 
cutor, of  the  names  and  places  of  abode  of  the  persons  proposed 
to  be  bail  for  such  offender,  unless  the  bail  offered  shaD  be 
known  to  the  justice  or  justices,  and  he  or  they  shall  approve 
of  tiiem(f);  and  independentiy  of  these  regulations,  it  seems 
that  in  all  cases,  where  the  defendant  is  brought  before  a  magis- 
trate on  a  warrant  issued  on  an  indictment  found,  the  magis- 
trate, if  not  satisfied  of  tiie  sufficiency  of  the  bail,  may  require 
at  least  twenty-four  hours'  notice  to  be  gi^en  to  the  prosecutor, 
of  the  names  and  additions  of  die  bail,  and  when  and  where, 
and  before  whom  the  bail  is  intended  to  be  put  in  (i).    The  in- 
tention of  this  notice  is,  that  the  prosecutor  may  inquire  into 
the  sufficiency  of  the  bail,  and  whether  they  are  housekeepers. 


(e)  2  Leach,  560.  Cro.  C.  C.  298.     Hand.  Pwc.  380. 

(/)  Ante  •OS  to  •lOS.  Toone,  43.    Last  vol.  Lond.  edit. 

(S)  Ante  •lOO,  •!.    Cro.  C.  C.  16.  (»)  Toone,  42.    Ante  •101. 

(A)  Cro.  C.  C.  15,  16.    5  T.  U.  628.  (*•)  Toone,  61,  2.   Ante  •100. 
ante  •lOl.  See  form  of  notice  of  bail. 

Vol.  I.  2  N 
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or  freeholders,  and  if  they  are  not  so,  it  is  said,  that  the  prose* 
cutor  or  his  solicitor  may  object  to  them  before  the  court  judge 
[*345]  or  justice  of  the  peace  as  the  application  may  be  (/);  *^but,  pend* 
ing  the  inquiry  into  the  bail,  and  immediately  after  the  arrest 
under  the  warrant,  it  is  usual,  especially  in  prosecutions  for 
trifling  misdemeanours,  to  let  the  defendant  go  at  large  upon 
the  undertaking  of  his  solicitor,  when  known  and  respectable, 
for  the  defendant's  appearance  and  render,  in  case  sufficient 
bail  be  not  found,  and  if  on  inquiry  the  bail  prove  insufficient, 
then  fresh  notice  of  other  bail  may  be  given. 

If  a  defendant  should  be  arrested  on  a  judge's  warrant,  in 
any  place  remote  from  the  judge's  chambers,  or  in  the  vacatiiMi 
time  when  the  judges  are  out  of  town,  or  on  their  circuits,  a 
justice  of  peace  may  take  bail,  and  the  defendant  must  give 
the  like  notice  of  bail  as  in  other  cases  {m)*  If  the  judge  or 
justice  refuse  to  bail,  the  defendant  must  apply  for  a  writ  of 
certiorari  to  remove  the  indictment,  in  order  to  be  bsdled,  or  is- 
sue a  habeas  corpus  upon  which  the  court  of  King's  Bench 
will,  when  they  think  fit^  bail  him  (n),  on  his  entering  into  a 
proper  recognizance  (o)»  In  the  Duchess  of  Kingston's  case,  the 
latter  course  was  adopted,  the  indictment  not  being  removable 
by  certiorari,  and  she  was  discharged  on  her  recognizance  in 
£4000y  and  each  of  her  four  bsdl  in  £lO0O  (p).  The  proceed- 
ings on  a  writ  of  habeas  corpus  have  already  been  sufficiently  con- 
sidered (^). 

If  the  bail  be  accepted,  a  recognizance,  and  not  a  bond  (r),  is 
taken,  both  from  the  principal  and  sureties  for  the  appearance 
of  the  former  (s) ;  except  when  the  principal  is  a  married 
woman  or  infant,  when  the  recognizance  is  taken  only  from  the 
sureties.  After  such  recognizance  has  been  taken,  if  the  pro- 
secutor remove  the  proceedings  by  ceitiorari,  the  sureties  and 
the  principal  will  be  discharged  from  their  liability,  under  it  (£). 
[*346]  The  *before  mentioned  statutes  (w),  in  case  of  indictments  or 


(0  Cro.  C.  C.  15.  -Toone,  61.  n.  (q)  Ante  •118  to  » I S2. 

It  18  sufficient  if  they  are  freehQiJer*,  (r)  4  T.  R  505.    2  Hen.  Bla,  418. 

thoiig^h  not  housekeepers.  2  Saund.  59.  b. 

(to)  Cro.  C.  C.  17.  (s)  Cowp.  284.     See  form  of  Re- 

00  Cowp.  283.  cognizance.     Cowp.  284.    Last  vol. 

(o)  Cowp.  283,  4.    See  forms  of  Lond.  edit. 

Recognizance.    Cowp.  284.  Last  vol.  (/)  2  Leach,  560. 

Lond.  edit.  («)  26  Geo.  UI.  c.  77.  s.  18.    48 

(p)  Cowp.  283.  Geo.  IIL  c.  58.  s.  1. 
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informations  in  the  King^s  Bench,  for  offences  not  being  treason 
or  f<dony,  enact,  that  when  a  warrant  of  a  judge  has  been  issued 
according  to  the  provisions  of  the  acts,  and  the  party  has  been 
apprehended  upon  the  same,  he  shall  be  taken  before  a  judge  of 
the  same  court,  or  a  justicie  of  peace,  in  order  to  his  being  bound 
witih  two  sufficient  sureties,  in  such  sum  as  the  warrant  shall  ex- 
press, with  condition  to  appear  in  the  said  court,  at  the  time 
mentioned  in  the  warrant,  and  to  answer  to  all  indictments  or 
informations  for  such  offences. 

If  a  person  be  apprehensive  that  an  indictment  has  been  found,  Supene- 
and  that  a  warrant  will  be  issued  to  apprehend  him  for  some 
trivial  misdemeanour,  and  is  desirous  of  preventing  an  arrest, 
he  may,  whether  he  is  under  recognizance  to  appear  or  not, 
apply  to  the  clerk  of  the  peace,  or  search  his  office  to  see  if  any 
indictment  has  been  found  against  him,  and  procure  a  certificate 
of  such  finding,  and  thereupon  attend  a  judge  of  the  King's 
Bench,  or  one  of  the  justices  of  peace  at  the  police  offices  in  * 
town,  or  a  justice  of  the  peace  in  the  country,  and  produce  liie 
certificate  together  with  two  sufficient  bail,  who  will  take  a  re- 
cognizance to  appear  and  answer,  and  grant  him  a  supersedeas 
which  will  protect  him  from  arrest  (w).  After  this  has  been 
granted,  it  is  said  that  no  judge's  or  justice's  warrant,  or  even 
a  capias  or  exigent,  in  proceeding  to  outlawry,  can  be  of  any 
avail,  as  the  defendant  has  only  to  produce  it,  and  it  must  be 
respected  by  the  officer  (x). 

If  the  party  be  taken  on  the  bench  or  other  warrant  or  capias  Commit. 
and  cannot  procure  bail,  he  must  be  c6mmittedfor  trial  (y);  the  ™®**^ 
particulars  relating  to  which  mes»ure  ♦we  have  already  con-  [#347] 
sidered,  and,  therefore,  need  here  only  refer  to  them  (2). 


When  these  summary  modes  of  proceeding  prove  ineffectual  Of  proccM 

to 


to  the  apprehension  of  the  defendant,  it  will  become  necessary  ^  ^*^^- 


to  proceed  against  hin  to  oudawry;  which  is  an  essential  part 
of  the  criminal  law«     The  rules  and  method  of  proceeding  are 


(w)  Ante,  •46,  *7.   Dalt.  J.  c.  193,  (x)  Cro.  C.  C.  16.  sed  quaere. 

175.  Lamb.  500.   Cro.  C.  C.  16.  See  {y)  See  form  of  Commitment,  l»t 

fonwi  of  Supersedeas,  Cro.  C.  C.  17.  vol.  Lond.  edit. 

Dalt.  J,  c.  175.    Last  vol.  Lond.  edit.  {*)  Ante  •lOe  to  •118. 


284  OF  PEOCEfiS. 

msely  calculated  to  prevent  ignorance  and  surprise;  the  conse* 
que&ces  are  made  severe,  because  the  offence  is  heinous,  and  it 
imports  the  state,  that  no  man  should  fly  from  the  laws  and  jusf* 
ttce  of  his  country  (a).  Premising,  that  m  this  course  of  pro* 
ceeding,  the  most  scrupulous  exactness  is  required  (b) ;  we  w31 
inquire  in  what  cases,  against  whom,  and  by  what  courts  it  may 
be  issued-***into  what  counties  it  may  extend-— what  are  the  gra* 
dations  by  which  it  is  pursued,  both  in  cases  of  misdemeanotur 
and  felony,  and  what  are  its  effects  when  outlawry  actually 
takes  place,  as  well  as  the  means  of  avoiding  them  [1]. 

Whenxnay  Process  of  outlawry  lies  in  all  cases  of  treason  and  felony,  in 
'  all  appeals  of  felony  or  mayhem,  and  on  all  indictments  for  for- 
cible injuries,  deceit,  conspiracy,  or  other  oflfence  more  heinous 
than  a  forcible  trespass  (c).  And  in  case  of  criminal  informa- 
tions for  misdemeanours  affecting  the  public,  a  process  of  out* 
lawry  may  be  supported;  for  it  is  the  heinous  and  dangerous 
nature  of  die  crime,  rather  than  the  degree  of  force  widi  which 
it  may  be  actually  attended,  that  forms  the  criterion  to  discover 
r*348]  whether  it  subjects  the  defendant  to  this  proceeding(^).  *And 
though  it  has  beoci  doubted,  whether  it  lies  for  an  inferior  of- 
fence created  by  statute,  unless  it  is  expressly  given  by  its  pro- 
visions as  for  forestalling  (e),  the  better  oiunion  seems  to  be, 
that  it  is  sustainable  in  a  prosecution  for  any  crime  what- 
ever (/). 

Aj;tiiiBt  However,  except  in  case  of  treason,  felony,  or  actual  breach 
of  the  peace,  no  peer  is  liable  to  this  process,  nor  can  a  parish, 
a  corpomtion,  or  a  hundred,  be  otherwise  proceeded  against, 
than  by  venire  and  distringas  (g).  But  for  treason,  felony,  or 
any  actual  violence,  a  peer  is  equally  liable  with  any  other  in- 
^vidual  (A).  An  infant  above  the  age  of  fourteen  may  be  out- 
lawed, but  if  he  be  under  that  age,  the  proceedings  cannot  be 
supported  (i),  though  in  the  latter  case  the  outlawry  is  not  ab- 

(a)  Per  Ld.  Bfansfield.  4  Burr.  (/)  4  Bun*.  2537.  Bac.  Ab.  Oat* 
3551, 2,                                                   bwiy,  A. 

(b)  5  T.  R.  204,  5.  (g)  Bac.  Ab.  Oatlawiy,  C.  2 Hale, 

(c)  2  Hale,  194.  Hawk,  b,  2.  c.  27.  199,  200.  .  Cro.  Eliz.  503.  2  T.  R. 
6.109.  WiUiama  J.  Outlawiy.  Bum  670.  Bum  J.  Process.  WiUiamaJ. 
3.  Process.  Outlawry. 

(d)  4  Burr.  2555,  6,  7,  8,  9.    VITil-  (h)  Id.  ibid. 
liams  J.  Outlawry.  (if)  2  Dyer,  104.   2  Hale,  207,  8. 

(e)  Hawk.  b.  2.  c.  27.'a.  109,  110.  WilUanis  J.  Outlawry.  Bum  J.  Pro- 
3  Hale,  194.  cess. 


wEom. 


[1]  For  the  proYisioiis  of  the  laws  of  Pennsylvania  relative  to  outlaw^,  see 
1  Sndtkt  Law  Pamiyhamh  116, 117;  an4  3  Smitiu  L,  JPmn.  37,  38, 39,  40. 
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sohttely  void,  but  must  be  reversed  by  writ  of  error  (i)«  Wo- 
men are  equally  subject  to  dus  p?oceeding;  but  they  are  said  to 
be  xocttved^  and  not  outlawed  (^T). 

It  is  clear  diat  the  courts  at  Westminster  may  issue  this  des*  What 
cription  of  process,  and  the  court  of  King's  Bench,  eidier  upon  ^^  i^g^^ 
an  indictment  originally  taken  th^«,  or  removed  thither  by  cer-  it. 
tiorari,  may  issue  it  into  any  county  of  England  (m)»    So  also 
jttstiicea  of  oyer  and  terminer  may  award  it,  and  justices  of  the 
peace  on  indictments  taken  before  them  (n).    But  it  is  said,  that 
the  latter  cannot  issue  a  capias  udagatum,  but  must  return  the 
record  unto  the  King's  Bench,  irom  whence  diat  writ  should 
issue  (a). 

♦The  court  of  King's  Bench  may,  by  virtue  of  their  inherent  [*349] 
jurisdiction^  issue  process  of  oudawry  into  any  county  of  Eng-  ^^{J^Tit 
land,  upon  a  return  of  non  est  inventus  by  the  sheriff  of  the  extends. 
county  where  the  defendant  was  indicted,  and  a  testatum  that 
he  is  in  some  odier  county  (^)«    And  justices  assigned  to  hear 
and  determine  felonies,  have  the  authorfty  invested  in  thefp  by 
an  express  act  of  the  legislature  (f  )•    And  though  it  has  been 
doubted  whether  justices  of  the  peace  are.  included  in  this  pro- 
vision (r);  it  should  seem  that  the  words  of  the  statute  are  suf- 
ficient to  include  them  («)•  By  the  common  law,  an  exigent  was 
never  to  be  awarded  to  any  other  coun^  than  that  in  which  the 
venue  was  laid,  and  there  was  no  necessity  for  issuing  process 
to  the  sheriff  of  any  other  county  (/)•    This  practice  was  at- 
tended with  very  great  and  vexatious  inconvenience  to  the  de- 
fendant; for  he  was  often  ccmversant  in  some  other  county  at 
die  time  of  issuing  process,  and  before  he  had  any  opportunity 
of  obeying  it,  he  was  put  in  exigent,  and  his  goods  and  chattels 
forfeited.    To  remedy,  in  some  degree,  this  grievance,  it  was 
enacted  by  6  Hen*  VI«  c*  1.  that  in  case  of  treason  or  felony  in- 
dicted in  the  King's  Bench,  process  should  be  directed  to  die 
county  of  which  the  defendant  was  stated  in  the  indictment  to 
be  conversant,  as  well  as  to  that  in  which  he  was  indicted;  and 

(k)  3  Dyer,  239.    2  Roll.  Ab.  805.  but  Me  12  Co.  102.    Bick.  Bess.  418. 

Wmiams  J.  OutUiwry.  (p)  2  Hale,  199.    Williams  J.  Out. 

(0  Co.  lit.  122.  b.    Williaint  J.  lawry. 

Outlawry.    Bum  J.  Process.  (q)  5  Edw.  m.  c.  11.   2  Hale,  199. 

(fli)  2  Hale,  198.    Williams  J.  Out*  Williams  J.  Outlawry. 

Itwiy.  (r)  Hawk.  b.  2.  c.  27. 8.  3. 

(n)  2  Hale,  52,  199.    Williams  J.  (•)  Starkie,  259,  260. 

Owlawfy.                                          '  (r)  Hawk.  b.  2.  e.  27.  s.  119.  Dyer, 

(•)   Dah.  J.  c.  193.    Ltinb,  500.  295.  b. 
^Hale,  S2,    WifiiaiBs  J.  Oatkwiy; 
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Alias  ca^ 

p'lM. 


Pluries 
capias. 

Writ  of 
exigent 


any  liberty  to  Execute  it(i),  and  which,  as  well  as  the  eugent, 
must  be  in  the  king's  name,  and  under  the  judicial  seal  of  Ae 
king,  appointed  to  that  court  which  issues  the  process,  and  wkfa 
die  teste  6f  the  chief  justice  or  chief  judge  of  the  court  (/)• 

If  the  sheriff  return  nan  est  inventus  to  the  capias,  there  is 
then  awarded  and  issued,  an  alias  capias  (m)«  The  statute  25 
Edw.  III.  s.  5.  c.  14.  enacts  that  when  a  person  is  indicted  of 
felony  before  justices  in  their  sessions,  after  the  return  of  rwn 
est  inventus  to  the  capias,  another  capias  shall  issue  retumaUe 
at -three  weeks  after,  and  directing  the  sheriff  to  seitt  the  de- 
fendant's chattels;  but  this  statute  is  confined  to  indictments 
for  felony  before  justices  at  sessions,  and  does  not  ap|dy  te  a 
court  of  oyer  and  terminer ,  or  to  misdemeanours  (n).  It  seems 
usual,  however,  to  issue  an  alias  and  pturies  capias,  in  cases  not 
affected  by  this  statute  {o);  but  it  need  not  in  that  case  contain 
any  direction  to  seize  the  defendant's  goods  {p). 

After  the  return  of  non  est  inventus  to  the  alias  capias,  *a 
pluries  capias  may  be  issued,'commanding  the  sher^,  as  often" 
times  he  hath  been  commanded,  to  take  the  defendant  (^). 

If  these  various  proceedings  prove  ineffectual,  then  a  writ  of 
exigent  is  awarded  (r).  So  if  die  defendant  has  been  taken, 
and  the  sheriff  return  an  escape,  an  exigent  may  be  issued  (#)• 
This  writ  must  be  directed  to  the  sheriff  of  the  county,  where 
the  offence  is  laid  in  the  indictment  (t).  By  it,  the  sheriff  is 
commanded  to  cause  to  be  called  the  defendant  from  county 
court  to  county  court,  undl  he,  according  to  the  laws  and  custom 
of  England  be  outlawed,  if  he  shall  not  appear;  and,  if  he  should 
appear,  then  that  die  sheriff  keep  him  in  safe  custody,  so  that 
he  have  him  before  the  justices,  &c*  at,  &c.  on.  Sec*  to  answer, 
&c.  The  exigent  ought  not  to  be  issued  against  an  accessary 
and  the  principal  offender  at  the  same  time;  but  if  it  be  so  is- 


(k)  2  Hale,  202.  Hawk.  b.  2.  c.  27. 
8.  Sf  6. 

(I)  Bac.  Ab.  OutJawiy,  B.  2  Hale, 
199.    Cro.  Efiz.  592. 

(m)  Ante,  *351.  4  Bla.  C.  318,  9. 
See  form  of  Alias  Capias,  Dalt.  J.  c. 

193.  4  T.  R.  520.  Hand.  Prac.  400, 
451.  Williams  J.  Outlawiy.  Last  vol. 
Lond.  edit. 

(«)  4  T.  R.  521,  537,  8.    2  Hale, 

194,  ^, 

(o)  4  T.  R.  523.    Hand,  431,  440. 


(/»)  4  T.  R.  538. 

(q)  See  form  of  Pluries  Gi^ia% 
Dah.  J.  c.  193.  4  T.  R.  524.  Hand. 
Prac.  442.  *  WiU.  J.  Outlawry.  I^ast 
vol.  Lond.  edit. 

(r)  4  Bla.  G.  318,  9.  See  form. 
Dalt  J.  c.  193.  Bum  J.  Process.  Wil- 
liams J.  Process.  4  T.  R.  S2S.  Lstot 
vol.  London  edit. 

(0  Hawk.  b.  2.  c.  27.  s.  117. 


;j 


(0  iUwk.  b.  2.  c.  27.  s.  119. 
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9Med,  and  both  be  oudawed,  the  outUwiy  will  be  valid  agabst 
the  principal  (»)•  Upon  thi$  writ,  the  sheriff  calls  or  exacts  the 
defendant  at  five  successive  county  courts  before  the  return  of 
the  exigent  (tp)«  If  .there  be  the  least  interruption,  the  whole 
is  void^  and  an  exigi  facias  de  novo  must  be  awarded  and  is* 
sued  (jc)»  But  if  there  be  not  five  county  court  days  between 
the  delivery  of  the  writ  to  the  sheriff  and  the  return  day,  and 
he  has  called  the  defendant,  twice  or  oftener  without  his  ap* 
pearing,  then  upon  diis  being  returned  to  the  exigent,  an  o/fo* 
catut  exigent  is  issued,  allowing  the  fdrmer  exactions,  and  re* 
quiring  the  f  sheriff  to  proceed  and  complete  the  requisite  r*354] 
number  (jy). 

Pending  the  writs  of  capias,  alias  capias,  and  pluries  capias, 
or  exigent,  it  seems,  that  the  defendant  may,  in  bailable  cases 
prevent  an  outlawry  by  finding  bail  before  other  justices,  and 
obtaining  a  supersedeas  as  before  pointed  out  (z),  or  may  come 
in  and  render  himself  iqpon  the  exigent  (a). 

This  was  all  that  the  common  law  required  at  the  utmost,  be-  Writ  of 
fore  the  outlawry  of  the  defendant;  but  the  31  Eliz.  c,  3  (^Xg^SfST 
requires  the  sheriff  to  make  three  proclamations,  one  in  hispt<>c^cl- 
<^n  county  court,  another  at  the  general  quarter  sessions  of  the  oiP 
peace  in  those  parts  where  the  defendant  resided  at  the  time  of 
die  award  of  the  exigent,  and  anodier  upon  a  Sunday  inune^- 
diately  after  divine  service,  one  month  at  least  previous  to  the 
fifth  exaction,  at  or  near  the  most  usual  door  of  the  church  or 
chapel  of  that  town  or  parish  where  the  defendant  was  dweUing 
at  the  time  die  exigent  was  awarded.    This  act  applied  only  to 
civil  proceedings,  but  it  became  the  basis  of  another  provision 
of  which,  criminal  matters  formed  the  particular  design.    The 
4  &  5  W.  &  M.  c.  22.  s.  4.  enacts,  that  upon  the  issuing  of  the 
exigent  in  all  criminal  'cases  before*  judgment  or  conviction,  a 
writ  of  prociamaiion  (c)  shall  be  issued,  betting  the  same  teste 
and  return  as  die  exigent  to  die  sheriff  of  the  drfendant's  coun- 


(u)  4T.  n.  531,  535.  note  a.  2 
Rile,  200.  Hawk.  b.  2.  c.  27.  s.  128, 
129, 130.    3  Edw.  I.  c.  14. 

(v)  4  T.  R.  585.  See  forms  of 
sutement  (rf*  the  eiactioiia.  4  T.  R. 
Sis, 

(t)  2  Hale,  201, 2.  Imp.  Off.  Sher. 

(if)  2  Hale,  201,  2.  4  T.  R.  52a 
Hands  Prac.  448.  Scefiirmof  AUo- 

Vol.  I. 


Catar  Exigent.   4  T.  R.  528. 

(z)  0alt.  J.  c.  193.  Williams  J.  Out- 
lavzy.  Ante,  *346. 


(d^  5  T.  R.  478. 


^J)  8ee  Writ,  4  T.  R.  525,  fi,  and 
observations  as  to  the  writ  and  prodft- 
mations,  4  T.  R.  539  to  541. 

(c)  See  form  of  Writ,  WiHiams  J. 
Outhwiy,  4  T.  R.  524^  540.  Last  vol. 
Lond.  e&t 
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ty,  to  be  delivered  to  him  three  months  before  the  return  ac^ 
cording  to  the  form  of  the  last  mentioned  statute.  But  this  act 
has  been  construed  not  to  extend  to  oudawries  after  judgm^it, 
l^3SS]'  in  *which  case  no  writ  of  proclamation  is  necessary  {d)*  Though 
the  act  requires  that  one  of  the  proclamations  shall  be  in  the 
open  county  court,  it  suffices  if  the  writ  of  proclamation  require 
the  sheriff  to  proclaim  the  defendant  in  open  court  in  the  she* 
riff's  county,  without  expresdy  saying  "  county  court  {e)i*^  and 
though  one  of  the  proclamations  must,  by  the  act,  be  made  on  a 
Sunday  immediately  after  divine  service  (/),  this  direction  is 
not  usually  inserted  in  the  writ  of  ])roclamation,  though  on  the 
return  of  the  proclamation,  it  is  stated  to  have  been  so  made  (^)« 
This  writ,  however,  should  direct  the  proclamation  to  be  made^ 
that  the  defendant  render  himself  to  the  sheriff,  on  or  before  the 
day  of  fifth  exaction,  or  that  on  which  the  outlawry  will  be  pro- 
nounced, so  that  he  may  have  his  body  before  the  justices  on 
the  return  day  of  the  exigent,  which  is  of  a  subsequent  day;  for 
if  it  command  him  to  be  before  the  justices  on  the  return  day 
of  the  exigent,  which  is  after  the  fifth  exaction  and  outlawry, 
the  proceedings  will  be  erroneous,  because  it^  wiH  thereby  be 
shown  that  the  defendant  had  a  day  to  appear  after  his  outlawry 
was  complete  (A).  It  will  however  suffice,  if  the  writ  of  procla- 
mation require  generally  the  defendant  to  render  himself  to  the 
sheriff,  so  that  he  may  have  his  body  before  the  justices  on  the 
return  day  of  the  exigent,  and  this  is  the  accurate  and  correct 
mode  of  proceeding  (i). 

Supposing  that  all  the  three  proclamations  have  not  been 
made  under  &e  writ  of  proclamation  which  accompanied  the 
first  exigent  before  the  return  of  that  writ,  a  second  writ  of  pro- 
clamation is  issued  with  the  second  exigent,  allowing  the  pro- 
[#356]   clamaldon  already  made,  and  ^directing  the  sheriff  to  complete 

the  prescribed  number  (i). 
Jttdgment      If  the  defendant  does  not  appear  nor  is  taken  on  or  before 
m  outlaw-  ^g  gf^  county  court  or  day  of  exaction  under  the  vrrit  of  exi- 
gent, ^Mi/fm^w/  of  outlawry  J  or  if  a  woman,  waiver  is  given  by 


(<0  4  Burr.  255,  9.    3  T.  R.  503.  (i)  4  T.  R.  521,  535.    See  form  id. 

(e)  4T.  R.  521,  539;  but  see  the  525,  6.    Williams  J.  Outlawry.    Last 

form  Hands  Prac.  433.  vol.  Lond.  edit. 

[/)  31  EUz.  c.  3.  s.  1.  (Jb)  4  Term  R,  528, 9.    See  form  of 

>)  4  T.  531,  539.  2d  writ  of  Proclamation.    4  T.  R. 

LA)  3  T.  R.  501.  528,  9, 
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the  proper  coroners  (/)  or  one  of  them  (m).  It  is  the  duty  of 
the  sheriff  to  take  the  defiendant,  or  cause  him  to  be  duly 
oudawed  before  the  return  day  of  the  writ  of  exigent  (»)•  It 
is  said  that  the  coroner's  name  must  be  subscribed  to  the  judg* 
ment  of  oudawry  (o}^  but  it  need  not  appear  in  the  record  of 
outlawry  that  the  names  were  so  subscribed  (p\  though  the 
names  must  be  stated  (7).  Their  name  of  office  should,  how- 
ever, be  stated,  except  in  outlawries  in  London  (r).  When  the 
judgment  of  outlawry  is  thus  complete,  the  sheriff  returns  the 
writ  of  exigent  and  die  proceedings  thereon,  and  the  coroner's 
judgment  of  oudawry  (s). 

Indictments  from  inferior  courts  of  criminal  jurisdiction  are 
sometimes  removed  by  writ  of  cerdorari  into  the  court  of  King's 
Bench  for  the  purpose  of  proceeding  to  outlawry  against  the 
offender  into  diose  counties  or  places  where  the  process  of  the 
inferior  court  will  not  reach  him;  in  such  cases,  therefore,  when 
the  indictment  has  been  removed,  the  clerk  in  court  in  die^crown 
office  makes  out  the  writ  of  capias  alias  {dunes  exigent  and  pro- 
clamation, which  the  solicitor  gets  returned  (t). 

With  respect  to  the  sheriff's  returns  to  these  writs  of  capias  Fona  of 
cxiffent  and  proclamation^  it  has  been  observed,  *that  no  pre-  ^^^^^^ 
cise  technical  form  of  words  is  necessary,  and  though  certain  the  writs 
requisites  must  be  attended  to,  yet  if  they  be  observed  in  sub-  ^^j^J* 
stance,  and  the  return  be  not  in  equivocal  terms,  it  will  suf-  andprod*- 
fice  (t/).     It  should  seem,  however,  that  the  strictness  required 
in  proceedings  to  oudawry  in  general,  extends  also  to  the  cer- 
tunty  required  in  the  sheriff's  return  (w}*     If  there  has  been  a 
change  of  sheriffs,  and  one  sheriff  on  the  exigent  has  exacted 
the  defendant  twice,  and  then  hands  over  the  writ  to  his  suc- 
cessor, and  the  latter  returns  the  writ,  it  is  not  in  such  return 
necessary  to  show  by  express  averment,  that  die  sheriff  retum- 


(0  4  Bla.  C.  319.    Bac.  Ab.  Out.  (g)  Id.  ibid.    Cro.  J.  528. 

lawiy,  B.  4.    Dyer,  223.   3  Inst.  212,  (r)  Bac.  Ab.  Outlawry,  E.  4. 1. 

10.   Pahn.  280.  Cpo.  J.  660.  see  fonn  (*)  4  T.  B.  529,  530.  see  foim  of 

of  Judirment   described.     4  T.  R.  Return  and  Judgment    4  T.  B.  529, 

530.  530. 

(m)   2  Hale,  204.   Bac.  Ab.  Out.  (0  Hands  Prac.  46. 

lawry.  B.  1.  («)  Pep  Buller,  J.    3  T.  R.  502. 

(n)  4  T.  R.  535.  («)  5  T.  R.  202.  see  4  Burr.  ^35, 

(0)  2  Hale,  204.  sed  vide  4  T.  R.  2563,  4»  5,  6.    Hawk.  b.  2.  c.  ^.  «. 

542.  127.   Bac.  Abr.  Outlawry,  B.  4,  3. 

(p)  4  T.  R.  542. 
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ing  the  writ,  was  the  immediate  and  aext  successor  of  the  forkner 
sheriiFi  for  this  may  be  intended  («)• 

The  sheriiT's  return  to  the  writ  of  exigent  (y)  must  be  certun 
as  to  the  place  of  hdding  the  county  court,  so  as  to  show  that  it 
was  within  the  county  (z);  and,  therefore,  though  a  return  by 
the  sheriiF  of  Middlesex,  that  he  called  the  defendant  ^^at 
his  county  court  <^  Middlesex,  holden  at  the  Three  Tons,  in 
Brook  Street,  near  Holhom,  in  and  for  the  county  of  Middle- 
sex,'' would  be  a  sufficient  allegation  that  the  county  court  was 
held  in  Middlesex  (a);  yet  if  the  return  omit  the  words  held  in 
and  for  the  sheriiF's  county  into  which  the  exigent  was  issued, 
or  do  not  otherwise  show  that  the  court  at  which  the  defendant 
was  exacted  was  the  court  of,  and  held  for  the  proper  county. 
It  will  be  void,  and  the  judgment  of  outhiwry  thereon  will  be 
reversed  (b).  However,  after  the  pl^ce  of  holding  the  coint  has 
been  once  duly  specified^  the  words  ^^  same  place"  afterwards 
^*358]  ,will  suffice,  and  die  *name  need  not  be  repeated  to  all  the  sub- 
sequent exactions  (jc)»  With  respect  to  the  time  also,  the  return 
tauat  be  very  precise  and  certain,  and  repeat  the  year  of  the 
king's  reign  as  well  as  the  day  upon  which  each  successive  ex- 
action was  made  I  and  if,  on  the  return  of  a  second  or  subae* 
quent  exaction,  the  day  merely  be  stated,  without  the  yeaii:,  the 
outlawry  will  be  reversed;  and  the  return  should  not  merely 
state  the.  year  of  the  king,  but  show  what  king  is  intended  (^); 
and  if  the  interval  between  any  of  the  exactions  appear  to  beless 
than  a  month,  the  return  will  be  defective  (e)«  It  has  been  said 
that  the  coroner's  name  should  be  shown  to  have  been  subscribed 
to  the  judgment  of  oudawry  (^f);  but  it  has  been  holden  to 
be  sufficient  if  the  names  appear  upon  the  record  (g).  If  the  re- 
turn be  made  by  two  sheriffs  for  the  same  county,  as  in  Middle- 
sex, it  is  correct  to  use  the  pronoun  ^^my"  as  applicable  to  both 
of  them  jointly,  in  respect  of  tficir  office  (A).  But  the  name  and 


m 


»> 


6 T.  R.  575, 579.    4T.  R.53r. 

See  ibnn  Williams  J.  Outlaw- 

,last  roL Lond.  edit.    4T.  R.536» 


(jr)  3  Hale.  303.  3  RoD.  Abr.  803. 
4  Burr.  3560.  3  T.  R.  499.  Latch. 
310. 

(a)  4  Burr.  3560»  1. 

W  4  Bun*.  3535,  3563,  4,  5,  6.  3 
T.  a  50Q.  Hawk,  b.  3.  c.  37.  a.  137. 
Bac.  Ab.  Outlaviriy,  E.  4.  3,  see  the 


proper  fonn,  4  T.  R.  536. 

S4  Burr.  3560. 
)  5  T.  R.  303.  3  Roll.  Abr.  803. 
3  Hale,  303.  Hawk.  b.  3.  c.  37.  a.  137. 
3  Roll.  Abr.  803.  3  Hale,  303. 
')  3  Hale,  304.  3  BolL  Abr.  803. 
_r)  4  T.  R  531,  541,  3.  Cra  J. 
538,  531,  531.    6  T.  R.  STS. 

(A)  4  Burr.  3560.    Hawk.  b.  3.  c. 
37.  a.  137. 
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oflke  of  the  aheriff  must  be  subscribed  at  the  foot  of  each  retain, 
in  order  to  authenticate  the  proceedings  (f)«  The  sheriff  must 
also  in  his  return  to  the  Mrrit  of  exigent,  state  that  the  defendant 
did  not  appear  and  render  himself  (i),  and  if  the  writ  be  against 
tvro,  the  return  should  be,  that  neither  of  them  appeared  (/)• 

In  the  return  to  the  writ  of  prociamati&n^  the  sheriff  must 
specially  show  how  the  prodamations  were  made,  so  as  to  ena- 
Ue  the  court  to  judge  whether  they  were  property  made;  but 
if  a  proclamation  after  judgment  be  unnecessarily  and  superflu- 
ously stated,  then  an  uncertain  'H'retum  to  it  will  not  preju*  [*'359] 
dice  (m)*  But  the  return  to  the  writ  of  proclamation  need  not 
allege  the  default  of  the  defendant  to  appear  as  required  by 
such  writ,  though  we  have  seen  it  is  otherwise  in  the  return  to 
the  exigent  (n)« 

The  record  of  the  judgment  of  oiitiawry^  is  merely  a  sum-  Record  of 
mary  of  the  proceedings  against  the  defendant,  and  contains  the  ^|^|f^' 
minutes  made  by  the  officers  of  the  court,  recording  the  pro- judgmeift 
ceedings  of  that  court  (o).    The  proper  forms  of  such  record  ,j, 
are  to  be  found  in  several  modem  precedents  (/»)•    The  great- 
est accuracy  must  be  observed  in  drawing  up  the  judgment,  for 
as  we  have  seen,  the  most  scrupulous  exactness  is  required  in  all 
proceedings  relative  to  outlawry  (f). 

The  record  of  the  outlawry  begins  with  a  statement  of  the 
caption  of  the  assizes  or  sessions,  and  the  finding  of  the  indict- 
ment against  the  defendant  (r);  and  then  states  the  award  of 
the  capias  and  return  of  non  est  inventus,  the  award  of  the  alias, 
and  pluries  capias,  and  returns  thereto  of  non  est  inventus,  and 
the  award  of  the  exigent  and  writ  of  proclamation,  and  returns 


(0  2  Hale,  201. 

{k)  4  T.  R.  531,  541.  3  Ha!e,  204. 

(0  2  Hale,  204.  5  T.  R  202.  lee 
forms  4  T.  a  536,  7,  530. 

{m\  4  llurr.  2559.  4  T.  R.  537, 
^§.  The  foim  in  Williams  J.  Out- 
lawiy,  appeals  to  be  too  concise.  See 
ibnn  of  return  (o  writ  of  proclama- 
tion, 4  T.  R.  527,  538,  9.  Last  vol. 
Lond.  edit. 

(h)  4  T.  R.  531,  541.  3  Hale,  304. 
Clif.  Ent.  560.    Thes.  Brer.  173. 

M  6  T.  R.  576. 

(^)  If  at  the  asttzes  for  outlawry, 
before  conyiction  for  a  felony,  where 
there  were  two  writs  of  exigent,  and 
two  writs  of  proclamation,  see  4  T. 


R.  521  to  531.  Hand,  436  to  453,  and 
last  vol.  Lond.  edit  See  a  Record  of 
outlawry  at  Quarter  Sessions,  on  in- 
dictment for  a  felony,  where  there 
was  only  one  writ  of  exigent  and  pro- 
clamation, and  a  change  of  sheriifs. 
Hand,  431  to  435.  Co.  Ent.  358.  b. 
See  a  Record  of  outlawry,  on  an  in- 
formation in  K.  B.  after  judgment, 
where  there  was  one  exigent  out  no 
writ  of  proclamation,  wiut  a  change 
ofSherifis.  Hand,  453  to  460.  6T. 
R.  ST^ 

iq)  Ante,  •347^  5  T.  R  204.  4 
Burr.  2545. 

(r)  See  Hands  Piac.  421  to  436^ 
last  vol.  LoikL  edit 
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of  the  five  exactions  or  callings  of  the  defendant,  md  his  non- 
appearance at  the  five  successive  county  courts,  and  die  three 

[*360]  proclamations;  and  if  there  were  an  allocatur  engent  and  *pro- 
clamation,  they  alao  and  the  proceei^ngs  thereon  are  shown,  and 
then  follows  the  statement  of  die  coroner's  jud^ent  of  out- 
lawry (j).  " 

it  is  usual  to  state  that  the  sheriff  by  a  writ  of  capias  was 
commanded  to  take  the  defendant,  so  that  the  sheriff  might 
have  him  in  court  on  the  return  day  (t).  But  it  need  not  be 
stated  in  express  terms  on  the  record,  diat  a  writ  of  capias 
issued  against  the  defendant,-  it  is  sufficient  if  it  appear  that  the 
sheriff  was  commanded  to  take  the  defendant  fu).  In  stating 
the  exigent,  the  time  and  place  of  issuing  it  may  be  expressly 
shown  (w);  but  it  has  been  held  not  to  be  necessary  in  stating  every 
writ,  to  repeat  the  d^  and  year  when  each  issued,  and  that  it 
will  suffice  if  it  appear  by  referring  ta  the  preceding  parts  of 
the  record,  as  if  after  stating  that  the  capias  was  returned  on 
such  a  day,  it  proceeds  thus,  "Whereupon"  the  exigent  was 
awarded:  the  word  "whereupon"  being  considered  as  neces- 
sarily referring  to  the  day  when  the  capias  was  returned  (*■). 

It  is  not  necessary  to  state  on  the  record,  tiiat  the  capias  or 
exigent  were  sealed  by  the  justices  of  oyer  and  tennlner  (t/), 
and  it  suffices  to  show  that  the  exigent  was  retum^le  before 
the  justices  of  the  king,  assigned  by  letters  patent  under  his  seal 
of  Great  Britain,  &c.  without  saying  great  seal  (z).  It  is  ne- 
cessary to  state  and  repeat  the  year  of  the  king's  reign  in  which 
everj'  execution  under  the  exigent  and  other  transaction  hap- 
pened, though  that  is  not  required  in  other  records  (a) ;  and 
therefore,  if  in  the  record  the  day  and  year  of  the  king  be  in- 
serted, in  stating  the  1st,  2d,  3d,  and  5th  exaction,  but  omitted 
in  the  4th,  it  is  erroneous  and  cannot  be  supplied  by  intend- 

[*361]  ment{i).  It  must  also  appear  from  the  record,  that  •each  ex- 
action or  calling  of  the  defendant  was  at  a  county  court  of  the 
sheriff,  held  in  and  for  the  county  (c).     If  die  exigent  was  de- 


(.)  Id.  ibid.  199. 

(()  *T.  H.S21,  2.    6T.  R.  S76.  f  i)  4  T.  H.  533.  n.  ». 

(.1)  6  T.  It  572.  (n)  5  T.  R.  205. 

C™}  See  form  4  T.  R,  525.  lut  vdI.  {*)  2  Hale,  203.    5  T,  R.  202.    2 

Loiiii.  etUt.  RoU.  Ab.  803.  pi.  8. 

(i)  6T.R.  573,  STB.   Hwid,  453.  (e)  Ante,  '357.   4  Burr.  2JSS,  4, 

(■')  4 T.  B.  521,  433.  n.  a.   3  Hale,  5,  6. 


OF  PiiocBSS.  295 

livered  over  by  the  sheriff  who  executed  it  to  his  successors, 
and  the  return  of  the  latter  is  stated  in  the  record,  it  is  not  ne* 
cessary  expressly  to  show  that  the  present  sheriff  was  the  im- 
mediate successor  of  the  firslfit  will  suffice  if  the  return  by  the 
present  sheriff  be  ^^  This  writ,  as  it  is  above  endorsed,  was  de- 
livered to  me  the  undernamed  present  sheriff,  by  the  above 
named  sheriff,  at  the  time  of  his  going  out  of  his  office  (^)." 
And  if  it  appear  on  the  record  that  the  writ  of  proclamation 
was  delivered  to  the  sheriff  three  months  before  the  return  of  it, 
it  is  sufficient  though  it  be  not  so  expressly  alleged  (£)«. 

When  it  is  necessary  to*  state  in  the  record  die  return  to  the 
writ  of  proclamation,  as  in  case  of  an  oudawry  before  conviction, 
each  proclamation  must  be  particularly  stated,  in  order  that  it 
may  appear  that  they  were  property  made,  and  it  will  not  suf- 
fice to  state  generally,  that  the  sheriff  returned  that  he  had 
caused  proclamation  to  be  made  as  commanded  by  the  writ  (/)• 
In  point  of  order,  it  seems  that  even  the  second  and  third  pro* 
clama,tion  may  on  the  record  be  stated  after  the  judgment  of 
outlawry  (f).  The  names  x)f  the  coroners,  though  they  must 
in  general  be  stated  (A),  need  not  b^  set  forth  in  the  record  as 
having  been  subscribed  to  the  judgment  of  oudawry;  it  will  * 
suffice  if  it  appear  that  the  judgment  of  oudawry  was  given  by 
them(f);  and  in  London,  where  the  mayor  for  the  time  being 
is  perpetual  coroner,  and  the  judgment  of  oudawry  is  given  by 
the  recorder,  it  is  said  to  be  sufficient  to  return  generally  ^^ideo 
utlagatus  est''  without  showing  the  name  of  the  mayor  (i). 

"^In  case  o{  felony  and  treason,  the  first  part  of  the  process   r*362] 
before  the  exigent  and  writ  of  proclanuition,  is  different  from  Stages  of 
that  which  we  have  considered  with  regard  to  inferior  offences,  ou^^^^ 
In  consequence  of  the  higher  degree  of  the  crime,  the  proceed- 1",*^**®  ®^ 
ings  are  more  summary  and  expeditious.     The  first  step  here,  treison. 
instead  of  a  venire,  is  a  capias  (/),  by  which  the  sheriff  is  com* 
manded  that  he  omit  not  on  account  of  any  liberty,  &c.  to  take 
the  defendant  and  bring  him  into  court  at  the  return,  to  answer 


{d)  4T.  R.  527.    6  T.R.  575,  579.  (t)  4  T.  R.  ^1,  542.     See  foim, 

(<f)  4  T.  R.  521.  4  T.  R.  530.                                                                           ', 

(/)  4  Burr.  2559.  see  proper  fonn,  (k)  Cro.  Jac.  531.    Com.  Dig.  Ut- 

4  T.  R.  527,  531.    The  form  in  Wil-  lag»ty.    Bw.  Ab.  OutJawTy,  B.  4, 1. 

Uams  J.  Outlawiy,  is  defective,  (/)  3  Mod.  265.  2  Hale»  194.  Hawk. 

is)  4  T.  R.  530, 1.  b.  2.  c.  27.  ».  15. 
ih)  Id.  ibid.    Cro.  J.  S2S. 
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to  the  charge  agsunst  him  (m).  Upon  this  writ,  the  ^riS^  tf  the 
defendanit  does  not  appear,  returns  ^*'non  est  inventus.^'*  When 
this  return  is  made,  in  case  of  treason  and  homicide,  the  writ  of 
exigent  may,  it  is  said,  issue  imtiediately,  widu>ut  an  aUaa  or 
pluries  capias,  which  was  probably  the  case  in  all  fdoniee  at  the 
common  law  (n)«  And,  in  the  time  of  Lord  Hale,  it  was  the 
constant  practice  to  issue  the  exigent  on  the  return  to  the  first 
capias  {p);  but  the  present  practice  seems  to  be  to  issue  an  alias 
and  pluries  capias,  in  order  to  outlaw  a  person  belbre  judg* 
ment(^)« 

There  are,  however,  some  cases  in  which,  from  the  particu* 
lar  circumstances  of  the  case,  more  than  one  writ  of  capias  is 
necessary  before  the  exigent  is  awarded*  Among  the  principal 
of  these  are  accessaries  who,  as  we  have  already  seen  (q)y  cannot 
be  convicted  before  their  principal;  and,  therefore,  cannot  be 
outlawed  before  his  outlawry  (r)»  The  statute  1  West  (3  £d» 
I.  c  14.)  directs,  that  the  exigent  against  the  accessary  shall 
remain  until  the  principal  be  outlawed  («)•  So  diat  where  one 
[#363]  is  '^charged  in  an  indictment  as  principal,  and  another  as  acces-* 
sary,  the  capias  may  issue  against  both,  but  the  exigent  must, 
.  in  the  first  instance,  be  awarded  only  against  the  former;  and 
the  process  continued  against  the  latter  by  capias  infinite  until 
the  principal  be  outlawed,  when  the  accessary  may  be  put  in 
exigent;  as  the  outlawry  of  the  principal  is  equal  to  a  convic- 
tion (t).  And  if  the  accessary  appear  to  tiie  capias,  he  should 
be  admitted  to  bail,  and  have  the  same  day  g^ven  him  till  pro-* 
cess  be  determined  against  the  principal  (u)» 

There  is  also  another  exception  to  this  rule,  created  by  sta- 
tute 25  £dw«  III,  St.  5*  c*  14.  in  £avour  of  defendants  indicted 
for  felony  before  justices  of  the  peace  at  tiieir  sessions.  By 
that  act,  if  tiie  first  capias  be  returned  non  est  inventus,  another 
is  to  issue  returnable  in  tiiree  weeks,  and  which  is  to  direct  the 
sheriiF  to  cause  the  goods  and  chattels  of  the  party  indicted  to 


* 

(m)  See  form,  Bum  J.  Process.         (p)  See  4  T.  R.  523.    Hands  Prac. 
Wiuianu  J.  Outlawry.  Last  voL  Load.      431. 


edit.  '  '  (g)  Ante,  •266.    4  T.  R.  S2X. 

(n)  4B]a.  C.  319.    2HalM94   4         (r)  3  Edw.  L  c.  14.   2  Hide^  200. 
T.  a  538.  but  see  Hawk.  b.  2.  c.  27.      Hawlc  b.  2.  c  2r.  a.  128,  129,  130, 


«.  112.   Bac  Ab.  Outlawiy,  E.  and  it  ante  *266. 
seemaatiU  to  be  tiie  practice  to  tmie         (t)  2lble,200.  2In8tl83.  Hawlc. 

two  and  even  three  Capiaa'a.   4T.R.  b.  2.  c.  27.  a.  129.  4T.  a521,  535^ 
523,  4.  (I)  Id.  ibid.  4T.  B.  531.  9  Co.  119. 

(#)  2Hale»194»5.  4Bls.  C.  319.         (u)  Id.ibid. 
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be  seized,  and  to -keep  them  tiU  the  return  j  when,  if  the  owner 
does  not  appear,  they  will  be  forfeited  and  the  exigent  will  be 
awarded.  But  this  statute  does  not  extend  to  treason,  and, 
therefore,  for  that  crime  one  capias  only  need  be  issued  (v),  nor 
does  it  extend  to  indictments  found  in  any  of  the  superior  courts, 
being  restricted,  by  its  evident  language,  to  the  justices  who 
preside  at  the  quarter  sessions  {w).  The  direction  to  take  the 
goods,  in  the  second  capias  upon  this  statute,  though  perhaps  at 
the  sessions  it  should  be  inserted,  is  not  essential  to  the  validity 
of  the  process,  when  issued  from  the  superior  coiuts  (x). 

The  last  exception  to  this  rule  is  where  the  defendant  is 
named  in  the  indictment  as  resident  in  a  different  coun^  from 
that  hd  which  the  venue  is  laid*  We  have  already  seen,  that  by 
several  statutes  another  capias  is  then  requisite,  as  well  as  the 
space  which  must  intervene  before  an  ^exigent  can  be  award-  [4^364] 
ed  (y).  The  observations  we  have  already  made  relative  to  the 
writs  of  capias,  exigent  and  proclamation,  the  judgment  of  out- 
lawry, returns  and  record  in.  jprosecutions  for  misdemeanours, 
are  equally  applicable  to  the  proceeding  to  outlawry  for  felo- 
nies; and,  therefore, 'it  \s  unnecessary  to  repeat  the  rules  by 
which  they  are  governed* 

All  these  proceedings  ought  to  be  exceedingly  nice  and  cir- 
cumstantial, because  outlawry  is  a  proceeding  so  severe,  some- 
times exceeding  what  would  be  the  punishment  upon  the  con- 
viction itself,  that  the  courts  favour  any  objection  taken  to  the 
process  in  order  to  avoid  it  (2).  Where,  however,  the  party  ap- 
pears and  pleads,  any  immaterial  variance  will  be  cured,  be- 
cause the  end  of  the  process  is  to  bring  him  to  answer,  and  it 
would  be  absurd  to  dismiss,  in  order  more  regularly  to  retake 
him.  Where,  indeed,  there  is  an  actual  discontinuance— a 
chasm  in  the  proceedings — ^whether  on  the  roll  or  on  the  ph)- 
cess,  as  by  not  giving  a  fresh  continuance  instanter,  on  the  de- 
termination of  the  precedent,  or  where  the  second  writ  is  not 
tested  on  the  return  of  the  first;  this  will  not  be  aided  by  an  ap- 
pearance or  pleading  over  (a),     A  mere  miscontinuance  on  the 


(i>)  2  Hale,  194.    4  T.  R.  538.  s.  120  to  s.  127.    2  Hale,  195. 

(w)  4  T.  B.  537,  8.    2  ^ale,  195.  (x)  4  Bla.  Com.  320.    5  T.  R.  204, 

Hawk.  b.  2.  c.  27.  a.  115.  5.    4  Burr.  254^,  2548,  2551. 

(x)  4  T.  B,  538.    Trem.  Ent  280.  (a)  1  Bidat.  143.  Yelv.  204.  1  Salk. 

3  Keb.  185.  51.    Hawk.  b.  2.  c.  27.  a.  102.    WU- 

Of)  Ante,  *S49.   Hawk.  b.  2.  c.  27.  Uams  J.  Process. 
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contrary,  that  is,  a  defect  and  not  an  amission  in  the  process, 
will,  according  to  the  best  topinions,  be  aided  by  appearance, 
even  diough  it  be  manifestly  erroneous  (b) ;  but,  where  the  de- 
fendant has  suffered  any  inconvenience'  by  reason  of  defective 
process,  as  forfeiture  of  goods,  he  will  be  entitled  to  a  restora* 
tion  of  his  rights  on  appearing  (r).  Where  the  justices,  before 
whom  the  cause  is  depending,  do  not  come  on  the  day  to  which 
it  is  continued,  the  consequence  is  a  discontinuance,  or  the 
cause,  as  some  more  accurately  express  it,  is  ^put  ^without 
xiay  {dy^  But  the  proceedings  may  be  revived  (e).  And,  the 
same  process  was,  at  common  law,  requisite  at  the  demise  of 
die  king,  to  revive  all  the  proceedings  subsequent  to  the  indict- 
ment (/);  but  now,  by  particular  legislative  provisions,  that 
event  does  not  alter  the  general  course  of  process  (g)*  . 

This  process  may  at  any  time  be  avoided  by  the  appearance 
of  the  defendant,  and  his  putting  in  bail,  or  being  committed  to 
answer  (A).  But  if  he  does  not  appear,  he  is  at  length  oudawed, 
which  punishment  we  must  briefly  consider. 

Outlawry,  in  capital  offences,  amounts  to  a  conviction  of  the 
crime  of  which  the  defendant  is  indicted,  as  much  as  if  he  had 
been  actually  found  guilty  by  the  verdict  of  a  jury  (i).  And;  if 
he  be  subsequendy  taken^  and  committed  to  prison,  the  justices 
of  gaol  delivery  may  award  execution  against  him  (i)*  And  at- 
tainder, coiTuption  of  blood,  and  forfeiture  of  all  estates  real 
and  personal,  accrue,  at  once,  from  the  judgment  being  pro- 
nounced against  him  (/).  But  he  is  not  subject  to  any  severer 
punishment  thUn  he  would  have  suffered  upon  a  regular  convic- 
tion; and,  therefore,  where  beneifit  of  clergy  would  have  been 
allowed  hhn  on  his  trial,  it  will  also  be  granted  after  outlaw- 
ry (m).     Formerly,  indeed,  it  was  thought  that  his  life  was 


(6)  1  Bulst.  143,  1  Sid.  100,  260. 
10  Bled.  86.  1  Salk.  59.  Hawk.  b.  2. 
c.  27.  8.  102.    Williams  J.  Process. 

(c)  Hawk.  b.  2.  c.  27.  s.  106. 

{fi)  Dyer,  2266.  Keilw.  2.  Cro. 
Eliz.  12.  Hawk.  b.  2.  c.  27.  s.  101. 
Williams  J.  Process. 

(e)  Dyer,  226.  b.  Hawk.  b.  2.  c. 
27.  8.  101. 

(/)  2  Hale,  208. 

(ff)  4  &  5,W.  &  M.  c.  18.  s.  7.  1 
Ann,  St.  1.  c.  8.  s.  3. 

(A)  Dalt  J.  c.   193.    Williams  J. 

(0  4't.  R.  521,  543.  Co.  Lit.  128. 


b.  4  Burr.  2549.  2  Hale,  205,  6. 
Hawk.  b.  2.  c.  48.  s.  22.  4  Bla.  Com. 
314,  19.  Bac.  Abr.  Outlawry.  Com. 
Dig.  Forfeiture,  B.  1.  Williams  J. 
Outlawry.    Burn  J.  Process. 

{k)  4  Burr.  2549.  2  Hale,  35.  WU- 
liams  J.  Outlawry.  Bum  J.  Process. 
Hawk.  b.  2.  c.  48.  s.  22. 

(0  Co.  Lit  128.  b.  Bac.  Abr.  Out- 
lawry. Williams  J.  Outlawry*.  Bum 
J.  Proce^. 

(m)  Hawk.  b.  2.  c.  33.  s.  27.  Bac. 
Abr.  Outlawry,  D.  Bum  J.  Proce^. 
Williams  J.  Outlawr}% 
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placed  entirely  out  of  the  protection  of  the  laws,  so  that  he  was 
considered  as  bearing  about  **<  caput  lupinum,''  and  might  law-  [*366] 
fully  be  killed  by  any  one  who  should  happen  to  meet  him.  But 
this  barbarous  doctrine  has  long  been  rejected,  and  there  is  now 
no  doubt,  that  any  one  who  should  wantonly  put  an  end  to  his 
life,  would  be  guilty  of  murder  («).  Any  person  may,  how- 
ever, arrest  him  in  order  to  bring  him  to  execution  (&)• 

In  misdemeanours  inferior  to  felony,  the  consequences  though 
not  so  penal  are  highly  serious,  and  generally  more  severe  than 
would  be  inflicted  for  the  crime  of  which  the  outlaw  stands  ac- 
cused  or  convicted.  It  does  not,  indeed,  operate  as  a*  convic- 
tion* of  the  offence,  for  the  party  may  be  afterwards  tried  and 
acquitted:  but  it  operated  as  a  conviction  of  the  contempt  in 
not  answering  (^)«  It  subjects  the  party  to  forfeiture  of  goods 
and  chattels,  the  loss  of  the  profits  of  all  real  estate,  and  re- 
straint of  liberty  (^),  Its  consequences  do  not  materially  differ 
from  those  which  ensue  on  civil  process  (r).  Besides  the  for- 
feiture, the  outlaw  is  incapable  of  suing  in  any  action  for  the 
redress  of  any  injury  («),  and  of  sitting  as  a  jury  to  try  any  is- 
sue (t).  But  he  may  be  allowed  to  give  evidence  as  a  witness, 
though  not  to  try  as  a  juror  {u).  And  he  may  make  a  will  and 
appoint  executors  (to),  by  whom  the  outlawry  may  be  reversed 
if  the  proceedings  are  defective  (jc),  and  he  may  sit  in  the 
House  of  Commons,  as  a/  member.  He  cannot,  however,  be- 
come an  auditor  to  *take  accounts  {y);  or  execute  an  office  in  a  [*367] 
corporation  {z);  or  redeem  goods  which  he  pledged  before  his 
outlawry  {a). 

When  the  defendant  is  thus  outlawed,  a  writ  of  capias  utla^  C^>utt  ut- 

lagatum. 


(n)  Co.  Lit.  128.  b.  Bac.  Abt.  Out- 
hwiy.  4  Bla.  Com.  320.  Bam  J. 
Process.    Williams  J.  Outlawry. 

U)  4  Bla.  Com.  320. 

ip)  2  Salk.  494.  Bac.  Abr.  Out- 
lawry,  D.  4  Bla.  Com.  319.  4  Burr. 
2533  2549. 

(7)  Plowd.541.  4BIUT.2549.  Bac. 
Abr.  Outlawiy,  D.  4  Bla.  Com.  319. 
WUfianas  J.  Outlawry.  Bum  J.  Pro- 
cess. 

(r)  4  Bk.  Com.  319.  Bac.  Abr. 
Outlawry.  Bum  J.  Process.  Williams 
J.  Outlawry-.    Tidd.130. 

(•)  Co.  Lit.  128.  Bac.  Abr.  Out- 
lawry, D.  3.  Bum  J.  Process.  Wil- 
luuns  J.  Outlawiy. 


(0  Co.  Lit  6.  b.  2  Hale,  155. 
Hawk.  b.  2.  c.  25.  s.  16.  Hawk.  b.  2. 
c.  43.  s.  25.  Bac.  Abr.  Outlawry,  D. 
4.    Bum  J.  process. 

(tt)  Co.  Lit.  6.  b.  Hawk.  b.  2.  c. 
46.  8. 107. 

(w)  Cro.  Eliz.  S7S.  Bum  J.  Pro- 
cess. 

[x)  1  Leon.  325.  Bum  J.  Process. 

[y)  Co.  Lit.  6.  b.  Bac.  Abr.  Out^ 
lawrv  D.  4. 

(z)  Carth.  199.  I  Show.  288.  Comb. 
145.  Bac.  Abr.  Outlawry,  D.  4.  Burn 
J.  Process. 

(a)  1  Bulst.  29.  Bac.  Abr.  Outlaw- 
jy,  D.  4, 
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gatum  may  be  awarded  to  take  him  into  custody  {h)\  or  a  judge^ 
upon  the  certificate  of  the  clerk  of  the  peace,  will  grant  his  war^ 
rant  to  apprehend  him  (r) ;  or  if  in  court,  he  may  be  commit- 
ted ;  but  this  is  discretionary  in  the  court,  and  it  is  more  usual 
to  leave  the  defendant  to  be  taken  under  the  ordinary  process  [d) ; 
nor  can  the  defendant  be  bailed  upon  application,  before  he  has 
been  taken  under  the  process  (<?).  The  writ  of  capias  udagaturo 
when  issued  from  the  crown  office,  should  be  delivered  to  the 
sheriff,  and,  when  he  returns  it,  be  filed,  together  with  the  return, 
in  the  crown  office,  and  not  as  in  civil  proceedings,  with  the 
clerk  o^  the  exigents  (^ ).  Upon  this  |Mt)ce8S,  any  doors  may 
be  broken,  to  apprehend  the  outlaw,  for  he  who  has  defied  the 
laws  is  no  longer  entided  to  any  peculiar  protection  (j^).  When 
he  is  taken  under  this  writ,  though  the  offence  be  only  a  misde- 
meanour, he  cannot  be  admitted  to  bail  after  conviction,  widi- 
out  the  consent  of  the  prosecutor,  and  in  case  of  information  ex 
officio  of  the  attorney  general  {h). 

In  one  instance,  though  the  outlawry  be  perfectly  regular,  its 
consequences  may  be  avoided;  thus,  it  Is  provided  by  5  and  % 
Edw«  VL  c.  11.  s.  8*  that  if  a  party  has  been  outlawed  for  high 
treason,  within  one  year  yield  himself  to  the  chief  justice,  and 
offer  to  traverse  the  indictment  on  which  he  was  outlawed,  he 
shall  be  admitted  so  to  do,  and  being  acquitted  of  the  indict* 
ment,  shall  be  discharged  of  the  outlawry;  and  though  the 
r*368]  ps^i^  ^  misapprehended,  and  do  not  voluntarily  surrender,  yet  he 
may  apply  under  the  statute  (?)• 

There  are  also  many  cases  in  which,  even  after  the  defendant 
has  been  actually  taken  and  in  custody  on  the  capias  utlagatum, 
the  outlawry  may  be  reversed  upon  plea  or  writ  of  error.  Thus, 
it  may  be  avoided  for  an  extrinsic  error,  by  plea  or  by  writ  of 
identitate  nominis,  when  a  wrong  person  is  taken*  upon  the 
subsequent  process  (i).  But  where  the  objection  is  not  to  the 
identity  of  the  person,  but  to  some  extrinsic  defect,  las  the  mis- 
take of  the  process,  the  mode  of  taking  advantage  of  it  is,  by 


ib)  Seefonn,  Bum  J.  Process,  last         {g)  ^  Hale,  202,  3.    WiUiJuns  J. 

▼o].  Iiond.  edit.  Process. 

(c)  Hand.  Prac.  460,  1.  where  see  (A)  4  Burr.  2545. 

form,  and  last  vol.  Lond.  edit  («')  3  Mod.  47.  n.  a.  2  Stnu  824, 5. 

(rf)  4  Burr.  2531.  Com.  Dig:.  Utlagaty,  C.  1. 

(«}  4  Burr.  2532,  3.  (*•)  2  Hale,  207.  Hawk.  b.  2.  c.  iO. 

(/)  3  T,  R.  578.     Hawk,  b.  2.  c.  s.  10.  Co.  Lit.  259.  Burr,  636.  Star- 

27.  s.  127.  /  kie,348,&c. 
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writ  of  error  (/);  and  any  one,  as  amicus  curiae,  may  inform  the 
court,  and  the  party  shall  have  counsel  assigned  to  him  to  take 
advantage  of  the  error  (m).  The  errors  assigned  are  either  er- 
rors in  fact,  or  technical  objections  to  the  process.  The  former 
are  where  the  defendant  had  a  good  excuse  for  not  appearing, 
as  where  he  was  in  prison,  or  went  beyond  seas  on  his  own 
business  before  the  award  of  the  exigent,  or  even  after  the  exi- 
gent is  awarded  was  sent  thither  in  die  service  of  his  niajesty, 
in  which  cases  the  outlawry  will  be  reversed  (;i).  As  to  the 
last  class  of  errors,  it  would  exceed  the  object  of  this  treatise 
to  attempt  a  minute  statement  of  them ;  it  may  suffice  to  ob- 
serve, that  the  least  defects,  even  those  which  are  cured  by  ap- 
pearance, will  be  fetal  in  this  stage  of  the  proceedings  (0).  And 
the  defendant  may  also  cause  the  outlawry  to  be  set  aside  by 
showing  that  he  procured  a  supersedeas  before  the  fifdi  exac- 
tion (p). 

*But  in  order  to  obtain  the  writ  of  error,  it  is  necessary  in  case  [#369] 
of  treaison  or  felony,  that  the  applicant  should  render  himself 
into  custody,  and  come  in  person  to  the  bar  to  pray  it  to  be 
allowed  him(y).  Though  by  statute  (r),  in  inferior  offences 
he  may  appear  and  obtain  the  writ  by  attorney,  if  the  outlawry 
was  before  coijviction  (s);  but,  if  after  conviction,  the  defendant 
must  be  present  (/).  Nor  can  a  defendant  after  conviction  be 
bailed,  pending  proceedings  to  reverse  outlawr}',  without  the 
consent  of  the  prosecutor  (w).  The  writ  of  error  cannot  be 
issued  without  the  fiat  of  the  attorney  general  (w),  to  obtain 
which,  it  seems  to  be  the  practice  after  the  defendant  has  been 
taken  on  the  capias  utlagatum,  to  state  a  case  and  have  counseFs 
opinion  as  to  the  ground  of  error,  and  to  lay  the  same^  with  the 
proceedings,  before  the  attorney  general;  and,  if  he  signifies  his 


(0  Id.  ibid.  2  Hale,  307.  Fitz. 
Utlagat.  37.  Com.  Dig.  Utility.  See 
fonn  of  writ  of  error.  Hand  4S^  as- 
Mgnmcnt  of  errors,  Hands  Ptac.  477, 
480,  483,  485,  6.  4  Term.  Rep.  531, 
533.  6  T.  R.  575j  plea  to  assignment. 
4  T.  R.  533.  Hand,  486.  Last  vol. 
Lond.  edit 

(m)  Hawk,  b  3.  c.  48.  s.  33. 

in)  3  RoU.  Abr.  804.    2  Hale,  308. 
Hawk.  b.  2.  c.  50.  s.  6.    See  form  of 
Record  of  Reversal.     Hands   Prac. 
483,  last  voL  Lend.  edit.   . 

(0)  Hawk.  b.  2.  c  27.  s.  107.    See 


also  Starkie,  Crim.  L.  375  to  381. 

ip)  Hawk.  b.  3.  c.  40.  s.  1.  Bac. 
Abr.  Outlawry,  P. 

(q)  3  Hale,  309.  4  Burr.  3537. 
Bum  J.  Process.    Hands  Prac.  50,  1. 

(r)  4  &  5  W.  &  M.  c.  18. 

(s)  3  Salk.  496.  Bum  J.  Process. 
Fortes.  37,  Bac.  Ab.  Outlawry,  G. 
Com.  Dig.  Attorney,  B.  6. . 

(«)  See  4  Burr.  3539,  3540,  1.  3 
T.  R.  503.    Hand,  51. 

(tf)  4  Burr.  3539,  3540,  &c. 

(w)  4  Burr.  3550.  Hawk.  b.  2.  c. 
50.  s.  13. 
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consent)  then  a  precipe  is  framed  and  the  attorney  general's  fiat 
obtained,  as  in  case  of  a  i¥rit  of  error  after  judgment  (x-)  [1]. 
When  this  is  granted,  the  record  is  removed,  the  defendant  as- 
signs the  errors,  for  which  purpose  the  record  of  outlawry  may 
be  read  slow  and  taken  down  in  short  hand,  and  time  for  as- 
signing error  obtauned ;  and  a  day  is  then  given  to  the  prosecutor's 
counsel  to  reply  (e/).  If  the  outlawry  be  then  reversed,  he  is  re* 
stored 'to  his  rights;  and  if  it  be  before  plea,  he  is  compellable 
immediately  to  plead  to  the  indictment  or  information;  if  after 
conviction,  he  shall  receive  the  sentence  of  the  law;  for,  all  the 
other  proceedings,  except  only  the  process  of  outlawry  for  his 
[^370]  *non-appearance,  remsun  good  and  effectual  as  before  (z).  If 
tiie  indictment  has  been  removed  by  certiorari  before  conviction^ 
then  a  procedendo  issues  to  send  back  the  proceedings  to  the 
inferior  court  (a);  but  if  after  conviction,  the  court  immediate- 
ly proceed  to  pass  their  sentence  on  the  defendant,  unless  his 
counsel  are  successful  in  an  application,  which  they  are  then  at 
liberty  to  make  in  arrest  of  the  judgment,  for  any  defect  ap* 
pealing  on  the  record  of  conviction  where  the  outlawxy  was  in 
the  King's  Bench,  or  the  court  commit  him  till  a  future  day 
in  the  term,  if  they  wish  for  time  to  consider  of  the  sentence  (b). 


(x)  Hands  Pnc.  50,  48,  487,  in 
note.  4  BiUT.  2534.  See  form  of  Prae- 
cipe «nd  fiat  in  Error,  Hands  Prac. 
4o2,  last  vol.  Lond.  edit 

(y)  2  Hale,  209.  4  Burr.  2527. 
Bum  J.  Process.  Hands  Prac.  50,  1. 
484,  487.  See  Record  of  Reversal, 
Hand,  482,  and  last  vol.  Lond.  edit 


(t)  Law  of  Error,  4.  2  Hale,  309, 
Bac.  Ab.  Outlawry,  H.  4  Bla.  Com. 
320.  1  Salk.  371,  495.  5  Mod.  14L 
Com.  Di^.  Utlagaty.  C.  4.  Burn  J. 
Process.    Williams  J.  Outlawry. 

(a)  See  Hands  Prac.  486,  in  note, 
and  ps^  50, 51,  form  of  procedendo. 

(b)  Hands  Prac.  50, 1. 


[1]  PsinrsTLTAinA. — A  writ  of  error  to  the  Mayor's  Court,  to  renniovc  the 
record  of  a  prosecution  for  felony,  or  for  a  misdemeanour,  which  subjects  the 
offender  to  an  infamous  punishment,  is  not  ^rantable  of  course,  but  must  hare 
the  consent  of  the  attorney  general,  or  of  a  judgpe  of  the  Supreme  Court.  The 
Commonwealth  v.  Profit,  4  Binneyt  Rep.  424. 
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CHAPTER  IX. 


QF  THE.  REMOVAL  OF  IN'DICTMEXTS  BY  CEMTIORMII. 

*IT  is  during  the  various  stages  of  the  process,  that  writs  of  [*3ri] 
certiorari  are  most  commonly  obtained,  to  certify  and  remove 
the  indictment,  and  all  the  proceedings  thereon,  into  the  King's 
Bench,  though  they  may  be  issued  at  any  time  previous  to  the 
trial  (a).  '      ♦ 

The  writ  of  certiorari  is  an  original  writ,  issuing  out  of  The  use  of 
Chancery  or  the  King's  Bench,  directed  in  the  king's  name  to  ^^  ^ 
the  judges  or  officers  of  inferior  courts,  commanding  them  to 
return  the  records  of  a  cause  depending  before  them,  in  order 
that  the  party  may  have  more  sure  and  speedy  justice,  before 
him,  or  such  of  his  justices  as  he  shall  assign,  to  determine 
its  merits  (A).  It  is  frequently  used  in  order  the  better  to  con- 
sider and  determine  the  validity  of  indictments,  and  proceed- 
ings thereon,  and  to  prevent  a  partial  and  insufficient  trial, 
ivhich  it  is  thought  would  take  place  in  the  original  jurisdic- 
tion (c).  *For,  when  the  proceedings  have  been  removed,  the  [*372 J 
trial  will  be  either  at  bar  or  at  nisi  prius,  by  a  jury  of  the  county 
out  of  which  the  indictment  is  brought  (^/);  and  if  a  fair  and 
impartial  trial  cannot  be  had  in  such  county,  the  court  will,  on 
a  suggestion  entered  on  the  record,  order  it  to  be  tried  in  the 
next  adjoining  one  (e).  So  a  special  jury  may  be  obtained  in 
the  superior  court  (f)^  and  more  time  for  the  trial  may  be  thus 
obtained,  or  it  may  be  brought  on  more  expeditiously  than  in 
the  inferior  court  (g).  It  may  also  be  requisite  to  issue  process 
of  outlawry  against  the  defendant  in  those  places  where  the  jus- 
tice's authority  does  not  extend,  biit  where  the  writ  of  the  court 
of  King's  Bench  can  reach  him,  as  we  have  seen  that  court  may 


(a)  4  Bla.  Com.  330.    Hands  Pnic.  (r)  2  Hale,  210.    4  Bk.  Com.  320. 

37.  Dick.  Sess.  381. 

(6)  Ktz.  Nat  Brev.  245,  A.    Bac.  (d)  4  Bla.  C.  320, 1. 

Abr.  Certiorari,  A.    Com.  Dig.  Cer-  (<?)  3  Burr.  1330.    6  T.  R.  195. 

tiorari,  A.  1.  Bum  J.  Certioran.  Wil-  (/)  5  T.  R.  626. 

liams  J.  Certiorari  (O  5  T.  R.  626. 
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issue  process  into  any  part  of  the  kingdom  (//)•  Thus  it  seems 
to  be  absolutely  necessary,  where  the  offender  has  escaped  from 
the  coun^  in  which  he  committed  the  offence,  before  any  pro- 
cess is  issued  against  him ;  for,  though  a  .magistrate's  warrant 
may  be  backed  into  one  other  county,  yet  it  may  be  uncertain 
in  what  count)'  he  may  be;  and  every  difficulty  is  obviated  by 
removing  the  proceeding  into  the  supreme  court  of  criminal 
jurisdiction  (i).  And,  in  case  of  felony,  if  after  the  removal 
and  the  issuing  process,  the  defendant  come  in  upon  the  exigent, 
the  King's  Bench  will  grant  a  procedendp,  by  which  the  record 
may  be  carried  back,  to  the  place  where  the  indictment  was 
taken  (i).  So  that,  by  this  means,  effectual  process  is  obtained, 
and  a  trial,  in  the  most  contl^nieat  place,  secured  to  the  prose^ 
cutor:  so  after  a  special  verdict  on.  an  indictment  at  the  Old 
Bailey,  for  murder,  the  proceeding  may  be  removed  b^  cerdo- 
[*373]  rari,  *in  order  to  obtain  the  opinion  of  the  superior  court  (/}. 
On  the  part  of  the  defendant  too  this  writ  may  frequently  be 
advantageous;  as  for  the  purpose  of  obtaining  the  judgment  of 
the  court  as  to  the  validity  of  the  proceedings,  and  to  have  a 
decision  of  the  superior  court  on  a  demurrer  (m).  So  also  Xjq 
enable  the  defendant  to  plead  his  majesty's  pardon  (n).  It  may 
also  be  desirable  where  he  is  indicted  at  the  assizes  for  a  nui> 
sance,  in  order  to  compel  a  view  of  the  premi3es,  so  as  to  enable 
him  to  shape  his  defence,  which  he  cannot  obtain  from  the 
judges  in  the  country,  without  the  prosecutor's  consent  (o). 
Another  ground  for  desiring  this  writ  on  the  part  of  the  de* 
fendant  may  be,  that  an  inferior  court  cannot,  in  criminal  cases, 
grant  a  new  trial  upon  the  merits,  but  only  fpr  irregularity  in 
the  fonnal  proceedings,  and  this  advantage  may  be  gained  by 
the  removal  {p).  So  if  after  a  verdict  against  the  defendant  at 
the  assizes,  if  the  judge  entertain  doubts  as  to  the  nature  of  the 
offence,  the  defendant  may  be  brought  up  by  habeas  corpus  and 
committed  to  Newgate,  and  the  ipdictment  removed  into  the 
King's  Bench  by  certiorari,  for  the  opinion  of  the  court  (y).  Jf, 
-^— — ^— ^— ^^^  -  -•■ ' ' — — — — -^ — ■ — ■ —  -    -    --  -  ■■   ■ 

(A)  Ante,  •342,  •349.    5  T.  R.  478,  Dick.  Sess.  381. 

503,  505.    2  Hale,  210.    4  Bla.  Com.  (o)  1  Sess.  Cas.  180.    2  Barnard, 

320,    1.     Dick.   Sess.  381.     Hands  214. 

Prac.  46.  (p)  13  £ast«  416.  n.  b.  2  Salk.  650. 

(i)  5  T.  R.  503.  7  Mod.  85,  n.  a,  1  Dourf.  38U.  1  Stra. 

(At)  6  Hen.  VIII.  c,  6.   5  T.  R.  478.  113, 392.    Fost  198.    Sayer,  202. 

(/)  2  Ld.  Raym.  1577,  {q)  Rep.  T.  Hardw.  371.    1  Salk. 

'm)  Hand,  40.    Cowp.  460.  149.    Hawk.  b.  2.  c.  27.  s.  31.   Bunt 

n)  2  Hale,  210.    4  Bla.  Com.  320.  J.  Certiorarii  I. 
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however,  the  defendant  bt  out  on  bail,  and  the  proceedings  be 
removed  at  the  instance  of  the  prosecutor,  it  seems  that  the  ori- 
ginal recognizances  will  be  discharged  (r).  But  he  may  be 
compelled  to  put  in  fresh  bail^  before  the  higher  tribunal,  in  the 
manner  hereafter  noticed  («)« 

We  will  now  proceed  to  examine  from  and  to  what  court 
this  writ  lie»— what  indictments  are  thus  removable,  by  whom, 
and  what  discretion  the  courts  exercise  *the  time  and  mode  of  r*374l 
the  application— the  form  of  the  writ  itself— the  return  made 
to  it,  and  its  general  effects  on  the  proceedings. 

It  is  agreed  that  the  court  of  King's  Bench  having  a  general  Fiomaad 
auperintendency  over  all  courts  o{  inferior  jurisdiction,  may  emits  it 
award  a  certiorari  to  remove  the  proceedings  from  any  of  them  ^^' 
except  some  particular  statute  or  charter  invest  them  with  ab* 
solute  judicature  {t).  And,  therefore,  certiorari  lies  to  justices 
of  oyer  and  terminer  and  gaol  delivery  (k),  not  excepting  the 
Old  Bailey  (;c);  to  justices  of  the  peace,  even  where  they  are 
empowered  by  statute  finally  to  hear  and  determine  (i/) ;  to  the 
college  of  physicians,  having  special  power  to  try  offences  by 
nial-practice(z);  to  the  courts  of  session  in  Wales  and  the 
counties  palatine  {a);  and  it  seems  to  be  the  better  opinion  that 
the  Cinque  Ports,  in  criminal  cases,  are  not  exempted  from  this 
requisition  (i)«  It  lies  also  to  the  assizes  at  Durham  (c) ;  the  town 
of  Berwick  upon  Tweed  (</) ;  the  city  of  London,  notwithstand* 
ing  its  antient  characters  (^) ;  to  a  court  leet  to  remove  a  pre* 
sentment  /or  keeping  a  disorderly  house  {/);  and,  generally,  to 
every  part  of  his  majesty's  dominions  ( j^). 


(r)  2  Leach,  560. 

(s)  Hands  Prac.  43. 

(0  Hawk.  b.  2.  c.  27.  s.  23.  Bac. 
Ab.  Certiorari,  B.  Carth.  494.  12 
Mod.  386.  Com.  Dig.  Certiorari,  A.  1. 

(u)  X  Balk.  144.  Bac.  Ab.  CerUo- 
ran,  B.  Hawk.  b.  2.  c.  27.  s.  23.  Com. 
Dig.  Certiorari,  A.  1. 

(x)  2  Stra.  1049.  2  Ld.  Raym. 
1577. 

(y)  3  Mod.  94,  5.  Com.  Dig.  Cer- 
tiorari,  A.  1.  Hawk.  b.  2.  c.  27. 8. 23. 
Bac.  Ab.  Certiorari,  B. 

(z)  1  Salk.  144,  5.  396.  Hawk, 
b.  2.  c.  27. 8.  23.  Bac.  Ab.  Certiorari, 
B.  Com.  Dig.  Ceniorari*  A.  1.  4 
Burr.  2456. 

(a)  Cro.  Jac.  284.     3  T.  R.  657. 

Vol.  I% 


Cro.  Car.  331,  2.  2  Stra.  704.  Dougl. 
751.  Gilb.  Hep.  160.  Hawk.  b.  2.  c. 
27.  8.  23,  25.  Bac.  Ab.  Certiorari,  B. 
Com.  Dig.  Certiorari,  A.  1. 

(b)  Hawk.  b.  2.  c.  27.  a.  24.  Com. 
Dig.  Certiorari,  A.  1.  Cro.  Car.  252, 
3.  264^  291.    Bac.  Ah.  Certiorari,  B. 

(c)  2  Barnard,  177.  Bac.  Ab.  Cer- 
tiorari, B. 

(d)  2  Burr.  857,  Com.  Dig.  Cer- 
tiorari, A.  1.  Bac.  Ab.  Certiorari,  B. 
Hawk.  b.  2.  c.  27.  s.  25. 

(e)  1  Burr.  386.  Com.  Dig.  Certi- 
orari, A.  1.  Hawk.  b.  2.  c.  $7.  s.  26. 
Bac.  Ab.  Certiorari,  B. 

(/)  Cowp.  458,  9. 
(jf)  2  Burr.  857.    Com.  Dig.  Cer- 
tiorari, A.  1.    Bac.  Ab.  CertiorBri,  B. 

2  Q 
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[*375]  *But  the  court  will  not  in  general,  at  the  instance  of  a  defend* 
ant,  grant  a  certiorari  to  remove  proceedings  from  any  of  the 
higher  jurisdictions,  as  from  the  assizes,  without  strong  grounds 
being  produced  as  a  reason  for  the  application  (A).  Thus  a  cer- 
tiorari will  not  be  granted  to  remove  an  indictment  from  the 
Old  Bailey,  on  the  ground  that  the  defendant  is  a  person  of  for- 
tune and  character,  and  ought  not  to  be  tried  with  common  ma- 
lefactors (i);  or  unless  very  urgent  reasons  be  shown,  because  the 
judges  sit  there,  and  there  can  be  no  fear  of  partiality  or  want  of 
skill  (k).  But  after  the  finding  a  special  verdict,  upon  which  dif- 
ficult points  of  law  arise,  the  record  may  be  removM  to  the 
King^s  Bench  to  be  there  argued  and  decided  (/)•  And  if  the 
prosecutor  have  occasioned  a  vexatious  expense  or  delay,  it  will 
be  granted  on  the  motion  of  the  defendant;  as  if  the  latter  has 
been  twice  compelled  to  pay  costs,  on  account  of  the  neglect  of 
the  former  to  proceed  (m). 

The  writ  of  certiorari  is  generally  to  be  returned  into  the 
court  of  King's  Bench,  in  order  that  the  issue  may  be  tried  at 
bar  or  nisi  prius  (n).     Where  an  indictment  is  found  against  a 
peer,  it  lies  also  to  transmit  and  certify  the  proceedings  into  the 
high  court  of  Parliament,  or  into  that  of  the  Lord  High  Stew* 
ard  of  Great  Britain,  that  the  defendant  may  claim  his  privilege 
of  trial  by  his  peers  (o).    And,  where  particular  courts  have  ex- 
clusive jurisdiction,  the  indictments  must  be  delivered  upon 
challenge  and  claim  of  cognizance  to  those  courts,  to  be  there 
respectively  determined  (/>). 
What  pro-      A  writ  of  ceitiorari  lies  to  remove  all  judicial  proceedings, 
T#3?6]    *^xcep^  where  otherwise  directed  by  the  express  provisions  of 
may  be      some  particul V  statute  (y).     Where  therefore  a  new  jurisdic- 
nndwhen.  **^"  ^^  created,  to  proceed  according  to  the  course  of  the  com- 
mon law,  it  is  always  implied  that  it  shall  be  liable  to  such  a  re- 
moval (r).     But  where  a  new  special  jurisdiction  is  to  decide 


(/i)  1  Salk.  144. 

(»•)  1  Seas.  Cas.  314,  315.  2  Stra. 
716,  7. 

(k)  1  Ses8.  Cas.  321.  R.  T.  H.  369, 
370.  Cas.  K.  B.  38.  2  Barnard,  447. 
Gilb.  Rep.  13.  Com.  Di^.  Certio- 
rari, D. 

(0  2  Ld.  Raym.  1574. 

(w)  2  Stra.  1049.  Hawk.  b.  2.  c. 
27.  8.  28.    Com.  Dig:.  Certiorari,  D. 

(n)  Hawk.  b.  2.  c.  27.  s.  1.  Com. 
Dig.  Certiorari,  A.  1.    Bac.  Ab.  Cer- 


tiorari, A.  4  Bla.  Com.  320.  Bum  J. 
Certiorari.  Williams  J.  Certiorari. 
Hands  Prac.  37. 

(o)  1  Leach,  146.  Fost.  1.  4  Bla. 
Com.  321. 

(p)  4  Bla.  Com.  321. 

(q)  8  T.  R.  543,  4.  1  Ld.  Raym. 
469.  580.  Bac.  Ab.  Certiorari,'  E. 
Burn  J.  Certiorari,  I.  1  Bla.  Rep. 
231,  233. 

(r)  Id.  ibid. 
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according  to  other  rules,  the  implication  will  not  include  it  («)• 
£xcept  in  this  case,  it  requires  the  express  declaration  of  an  act 
of  parliament  to  take  away  the  power  of  the  King^s  Bench ;  be- 
cause the  writ  of  certiorari  is  regarded  as  beneficial  to  the  sub- 
ject (i):  and  a  presentment  at  a  court  leet  for  a  nuisance  (t/),  and 
an  information  at  the  quarter  sessions,  for  exercising  a  trade 
without  having  served  an  apprenticeship  (ji:),  are  removable  by 
this  writ. 

The  power  of  the  superior  court  is,  however,  modified  in 
certain  cases  by  act  of  parliament.  Thus  by  1  and  2  Ph«  &  M. 
c.  13.  no  writ  of  certiorari  can  be  granted  to  remove  any  pri- 
soner, or  recognizance,  unless  signed  with  the  proper  hand  of 
the  chief  justice;  or,  if  he  be  absent,  of  onp  of  the  judges  of 
the  court  from  which  it  is  awarded*  And  by  5  W.  &  M.  c. 
11.  no  certiorari  can  be  granted  in  tenn  time,  to  remove  any  in- 
dictment from  the  sessions  before  trial,  but  upon  motion  and 
rule  in  open  court,  though  it  may  be  issued  by  any  single  judge 
in  vacation.  Acc6rding  to  12  Car.  II.  c.  23.  s.  35.  proceedings 
relating  to  the  excise,  before  justices  of  the  peace,  cannot  be  re- 
moved by  certiorari;  and  the  same  provision  is,  by  other  acts, 
extended  to  the  revenue  (y)«  So  also  no  proceedings  upon  the 
statute  for  the  recovery  of  small  tythes,  before  justices,  can  be 
thus  superseded  unless  the  title  to  the  tithes  come  in  ques- 
tion (z).  The  ^general  highway  act  (a)  directs,  that  no  indict-  ["^377] 
ment  for  oiFences  thereby  created,  shall  be  removed  from  the 
county  where  the  cause  arose,  imtil  after  traverse,  except  where 
the  obligation  to  repair  the  highway  is  disputed,  and  it  is  after- 
wards provided  in  the  same  act,  that  no  certiorari  shall  abate 
any  proceedings  taken  under  it  (^).  And  by  1  Anne,  c.  18.  s. 
S.  no  indictment  for  the  non-repair  of  bridges  can  be  removed 
by  the  defendant  by  certiorari  from  the  county  where  the  decay 
exists,  if  the  proceeding  be  against  the  county  at  large  (c).  So 
by  the  statute  25  Geo.  II.  c.  36.  s«  10.  no  indictment  for  keep- 
ing a  disorderly  house  is  removable  (d)j  and  there  is  a  similar 


(#)  Cowp.  524.  (a)  13  Geo.  III.  c.  78.  s.  24.    5  W. 

(0  8  T.  R.  542.    1  Bla.  Rep.  233.  &  M.  c.  11.  s.  6,    Cowp.  78.    5  T.  R. 

Bac.  Ab.  Certiorari,  E.    Bum  J.  Cer-  626,  7. 

tiorari,  I.  (6)  S.  80. 

(ii)  Cowp.  458.  (c)  6  T.  R.  194.    3  B.  &  P.  354.    2 

(x)  Cowp.  369.  Stra.  900.    5  W.  &  ftL  c.  11.  8.  6. 

Dae.  Ab.  Certiorari,  E.  (rf)    5  T.  R.  626. 


(9) 


7  &  8  W.  in.  c.  6. 
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provision  in  the  statute  30  Geo.  II.  c«  24.  s.  90.  against  obtain- 
ing money  or  goods  by  false  pretences  (e).  But  these  acts  apply 
only  to  writs  of  certiorari  on  the  part  of  the  defendants,  and, 
therefore,  the  crown  and  a  private  prosecutor  may  still  obtain 
them  without  affidavit  or  recognizance,  unless  expressly  pro- 
hibited by  particular  statute  (/);  and  where  a  magistrate's  pre- 
sentment of  an  highway  was  removed  at  the  instance  of  a  third 
person,  but  with  the  concurrence  of  the  magistrate,  the  court  re- 
fused to  quash  the  certiorari  (g-)*  But  the  court  will  not,  in  ge- 
neral, grant  this  writ  when  issue  has  been  joined,  and  a  venire 
awarded  (h)  and  a  fortiori  not  after  the  jury  have  been  sworn  (i). 
And,  without  very  special  cause,  it  will  not  be  issued  after  con- 
viction, because  the  court  before  whom  the  trial  has  taken 
place,  cannot  but  be  regarded  as  most  competent  to  judge  whsU 

[*378]  penalty  should  be  inflicted  (/f).  ♦And  if  it  be  so  removed,  and 
the  King's  Bench  are  ignorant  of  the  facts  of  the  case,  they  will 
remit  it  back  to  the  original  tribunal  (/)•  So,  where  the  pro- 
ceedings are  removed  after  confession,  they  will  issue  a  pro- 
cedendo at  the  instance  of  the  defendants,  though  several  of 
the  justices  are  their  relations  (m). 

To  whom  xhe  writ  of  certiorari  is  demandable,  of  absolute  right^  only 
by  the  king  himself,  and  to  him  the  court  is  bound  to  grant 
it  (n).  And,  therefore,  when  it  is  applied  for  by  the  attorney 
general,  or  other  officer  of  the  crown,  either  as  a  prosecutor,  or 
when  he  takes  up  the  defence  of  the  party  indicted,  on  account 
of  his  being  an  officer  of  the  crown,  or  for  some  other  reason,  it 
must  issue  as  a  matter  of  course,  and  the  court  has  no  discre- 
tion to  exercise  (&)•  But  when  the  king's  name  is  only  used  by 
a  private  prosecutor^  a  material  distinction  arises ;  for  though 
the  writ  is  usually  awarded  as  a  matter  of  course,  even  from 
the  Old  Buley  (j^),  it  is  in  the  power  of  the  judges  to  refuse  it. 


(OCowp.  24.    2  T.  B.  472.    5  T.  rwi,  A.    Burn  J.  Certiorari,  I.    Wil- 
B.  627.                                                   *  Uams  J.  Gertioniri,  II. 

(/)  5  T.  B.  626.    6  T.  B,  194.    3  #(0  2  Stra.  1227.    V^^illiamB  J.  Cer- 

B.  &   P.  354.     2   Stra.  900,   1209.  tioiuri,  0. 

Cowp.  78.  1  East,  305.  15  East,  337.  (m)  2  Burr.  749.    WilHsins  J.  Ceiv 

Bac.  Ab.  Certiorari,  E.  tiorari,  H. 

(g)  2  T.  B.  260.  («)  4  Burr.  2458.  2  T.  B.  89.  Hawk. 

{h)  Hawk.  b.  2.  c.  27.  s.  30.    Bac.  b.  2.  c.  27.  s.  27.    1  East,  303.  n.  d. 

Ab.  Certiorari,  A.    Bum  J.  Certio-  Hands  Prac.  37.    Dick.  Sesa.  382. 

rari,  I.    WiUiains  J.  Certiorari,  H.  (o)  Id.  ibid    4  Burr.  2458.  1  East, 

(0  2  Ld.  Raym.  1515.  303.  n.  d.    Hands  Prac.  37.    Rex  v. 

(k)  8  East,  411.  1  Salk.  149.  Garth.  Thomas,  Hichs.  Term,  1815. 

6.    7  T.  B.  373.    6  Mod.  17.    Hawk.  \p)  Cas.  K.  B.  38. 
b.  2,  c.  27.  8.  31.    Bac.  Abr.  Certio* 
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«>r  qua&h  it,  or  awaid  a  procedendo,  if  cause  be  shown  why  it 
ought  not  to  have  been  issued  ( jr).  And  when  it  is  applied  for 
on  the  part  of  die  defendant^  the  court  will  never  grant  it  unless 
he  show  strong  reason  for  die  removal,  a  practice  which  has 
prevailed  since  the  time  of  Charles  II.  {r)^\\ 

It  is,  therefore,  in  die  case  of  applications,  on  the  part  of  the 
defendant  that  the  court  are  most  frequendy  called  upon  to  ex- 
ercise that  discretion,  with  which,  in  all  cases,  except  where  the 
cTpwn  itself  is  ^concerned,  they  are  invested.     And,  in  the  ex-  [*370J 
ercise  of  this  discretion,  they  seldom  grant  the  writ  of  certiorari 
at  the  request  of  the  defendant,  when  the  offence  charged  against 
him  is  serious,  and  particular^  affecdng  the  public.    Thus  diey 
generally  refuse  to  remove  an  indictment  for  forgery,  or  any 
heinous  misdemeanour,  because  the  delay  tends  to  discourage, 
if  not  wholly  to  defeat  the  prosecution  {s\    So  they  are  still 
more  reluctant  to  grant  diese  applications  without  the  assent  of 
the  prosecutor,  when  they  are  made  to  remove  proceedings  be- 
fore justices  of  assize  or  gaol  delivery,  or  from  the  Old  Bailey, 
or  from  die  Middlesex  sessions,  or  any  odier  court  where  any 
of  the  judges  preside  (O*    Therefore  the  removal  of  an  indict- 
ment for  felony  from'Hick's  Hall,  which  is  before  the  justices, 
as  justices  of  oyer  and  terminer,  was  refused,  without  the  con- 
currence of  die  party  by  whom  it  was  preferred  («).     And  the 
court  of  King's  Bench  have  repeatedly  declined  to  issue  the 
writ  to  judges  at  the  assizes  {vi).  But,  if  it  be  shown  that  there 
18  a  probability  of  partiality  or  unfairness  in  the  trial,  the  cer- 
tiorari will  be  awarded  even  to  these  courts  {x).    Thus,  if  the 
prosecutor's  attorney  be  under  sheriff,  and  attended  the  grand 


(q)  4  Barr.  345&  2  Burr.  752.  1 
East,  298.  Hands  Prac.  37.  Hawk, 
b.  2.  c.  27.  s.  27  Dick.  Sess.  381.  2 
T.  R.  260. 

(r)  2  T.  R.  89.  4  Burr.  2456, 2458. 
Hawk.  b.  2.  c.  27.  s.  27.  Hands  Prac. 
37,  8.  Bum  J.  Certiorari,  I.  ^/(^lliams 
J.  Certiorari,  II.    Ante,  *375. 

(•)  1  Sid.  54.  2  Stra.  717.  Hawk, 
b.  2.  c.  27.  8.  28.  Bac.  Abr.  Certio- 
ran,  A.  Bum  J.  Perjury  and  Subor- 
nation, HI.    Id.  Certiorari,  I. 

(0  1  Salk.  144.    1  Sess.  Cas.  3H 


5.321,323.  Burr.  877, 1202.  R.T. 
Haitlw.  369,  370.  Cas.  K.  B.  38.  1 
Stra.  580.  2  Stra.  717,  1049,  1202. 
2  Barnard,  447.  GUb.  Rep.  13.  Com. 
Dig.  Certiorari,  D.  Hands  Prac.  37. 
Ante,  •375. 

(u)  Cowp.  283.    3  Burr.  1462. 

(w)  2  Stra.  1202.  1  Seas.  Cas.  323. 
Dick.  Seas.  381. 

(x)  2  Stra.  704.  2  Ld  Raym.  1452. 
1  Salk.  150.  Bac.  Abr.  Certiorari,  A. 
Bum  J.  Certiorari,  I.  WiUiams  J. 
Certiorari,  II. 


[1]  Nsw  T«KK.— A  ctfrftorafi  to  remove  an  indictment  for  a  forcible  entry 
and  distrainer  into  the  supreme  court,  is  grantable  of  course.  The  People  vs. 
Bunktl,  6  Johtu.  Rep,  334. 
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juiy  at  the  time  of  finding  the  bill,  the  writ  will  be  granted  (y). 
So,  if  a  defendant,  indicted  at  the  Old  Bailey,  show  that  there 
is  a  partiality  and  prejudice  against  him  in  the  lord  mayor  and 
aldermen  (z),  and  if  the  evidence  of  probable  unfairness  be 
[*380]  strong,  the  court  will  award  a  writ  into  *Wales,  in  order  to  re- 
move the  proceedings  (a).  And  if  the  prosecution  appear  to 
rest  on  slight  foundation,  or  it  be  doubtful  whether  in  point  of 
law,  it  be  sustainable,  and  the  defendant's  general  character  be 
good  (3),  or  if  the  prosecution  seem  to  originate  in  malice  (c), 
or  where  there  has  been  vexatious  delay,  and  by  reason  of  the 
absence  of  the  judges,  a  trial  has  not  been  obtained  (^),  the  court 
will  allow  a  certiorari.  So  even  after  conviction,  if  weighty  ob- 
jections be  taken  to  the  proceedings,  or  a  special  verdict  be 
taken,  they  may  be  removed  for  the  consideration  of  a  superior 
tribimal(p).  Where  the  bill  is  preferred  within  a  private  ju- 
risdiction, it  may  be  thus  transferred  to  the  body  of  the  county 
for  trial  (y*).  And,  in  case  of  a  nuisance,  where  it  is  necessary 
to  the  defence  to  have  a  view  of  the  premises,  the  court  will 
allow  him  a  certiorari  for  the  purpose,  upon  affidavit  that  he 
cannot  otherwise  obtain  it  (^ ).  So,  if  the  prosecutor  put  the 
defendant  to  unnecessary  delay  and  expense,  and  harass  him  by 
continuing  the  proceedings,  without  bringing  the  matter  to  trial, 
the  certiorari  will  be  awarded  (A),  and  there  may  be  other 
grounds  for  inducing  the  court  to  interfere,  which  we  before 
considered  (i). 
9*^tlie  The  proper  time  for  either  party  to  apply  for  a  certiorari,  is 

the  appli.  before  issue  has  been  joined  on  the  indictment  (ii).  For  unless 
^*^^"  b    ^^™^  special, cause  be  shown,  it  will  not  be  granted  after  ver- 
made.        diet,  though  it  be  suggested  that  it  will  appear  from  the  judge's 
[*381]   report,  that  it  was  against  *evidence  and  his  direction  (/).    But 


1  Salk.  151.  Bac. 
Williams  J.  Cer- 


(y)  2  Stnu  1068.  1  Stra.  580.  Bac. 
Abr.  Certiorari,  A.  Williams  J.  Cer- 
tiorari, II. 

(z)  1  SaHc.  150. 

(a)  2  Stra.  r04. 

lb)  1  Stra.  549. 
Ab.  Certiorari,  A. 
tiorari,  II. 

(c)  1  Barnard,  41.  Bac.  Abr.  Cer- 
tiorari, A.     Williams  J.  Certiorari,  11. 

(d)  2  Stra.  1049.  R.  T.  Hardw. 
370.  2  Barnard,  447.  Hawk.  b.  2.  c, 
27.  s.  28. 

(e)  1  Barnard,  415.  Hawk.  b.  2.  c. 
rr.  s.  27.    Bac.  A)ir.  Certiorari,  A.  2 


Ld.  Raym.  1574. 

(/)  2  Barnard,  7. 

(^)  1  Barnard,  214.  1  Sess.  Cas. 
180.    Ante,  •373. 

(h)  2  Stra.  1049. 

(t)  Ante,  •373. 

(k)  Hawk.  b.  2.  c.  27.  s.  30.  4Bla. 
Com.  321.  Bum  J.  Certiorari,  I.  Wil- 
Uams  J.  Certiorari,  II. 

(0  7T.R.  373.  1  Salk.  149.  Carth. 
6.  13  East,  411.  6  Mod.  17.  Hawk, 
b.  2.  c.  27.  8.  31.  Bac.  Ab.  Certio- 
rari, A.  Bum  J.  CertiotBri*  I.  Wil- 
liams J.  Certiorari,  II. 
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where  there  has  been  a  special  verdict  even  at  the  Old  Bailey, 
it  may  be  removed,  in  order  to  be  argued,  and  more  solemnly 
decided  in  the  superior  court  (m) ;  however  though  there  are 
instances  of  the  removal  of  indictments  by  this  method  between 
verdict  and  judgment,  as  in  order  that  the  King's  Bench  may 
give  the  judgment,  for  greater  example,  yet  the  court,  in  general, 
discourage  such  applications,  leaving  the  defendant,  if  he  have 
any  objection  to  the  indictment  itself,  to  bring  a  writ  of  error 
after  judgment  (n),  and  we  have  seen  that  after  the  defendant 
has  confessed  the  indictment,  even  the  prosecutor  cannot  re- 
move same  (o)*  Indeed  the  courts  have  refused  to  grant  it  after 
liie  swearing  of  the  jury  (/r),  but  the  interval  between  the  find- 
ing of  the  verdict,  and  the  judgment  is  regarded  as  particularly 
unfavourable  for  the  purpose,  because  the  court  who  are  called 
upon  to  pronounce  sentence  have  not  heard  the  evidence  by 
which  the  charge  is  supported  (^).  It  is  for  this  reason  that  a 
certiorari  will  not  lie  to  the  sessions,  to  remove  a  conviction  for 
a  misdemeanour  before  judgment  where  the  punishment  is  dis- 
cretionary, but  it  may  be  obtained  where  the  penalty  is  certain, 
and,  therefore,  no  circumstances  disclosed  in  the  trial  can  effect 
the  severity  of  the  sentence  (r).  If  it  should  have  been  neglect- 
ed until  after  judgment  in  the  inferior  court,  the  only  regular 
mode  of  removing  the  proceeding  is  by  writ  of  error,  upon 
ivhich  advantage  can  only  be  taken  of  defects  apparent  on  the 
face  of  the  indictment  or  other  proceedings  (s). 

The  mode  of  applying  for  the  writ  of  certiorari  in  general,  Mode  of 
♦on  the  part  of  the  defendant,  is  regulated  by  several  legisla-  *r $3!^ 
tive  provisions  (t).    It  is,  in  the  first  place,  in  the  case  of  con-  for  certio. 
victions,  orders,  and  summary  proceedings,  necessary  to  give  7^  ^Xamf 
six  day's  notice  of  the  intention  to  apply  for  the  writ  to  the  jus- 
tices before  whom  the  prosecution  was  originally  commenced  (?/); 
but  this  has  been  holden  to  apply  only  to  summary  proceedings, 
and  not  to  extend  to  indictments  (tc;).     In  order  to  remove  an 


(«)  2  Ld.  Baym.  1574.    Hawk.  b.  («)  7  T.  R.  373.    1  East.  302. 

2-c.  27.  8.  31.  (0  21  Jac.  I.  c.  8.  8.  6,  7.    5  W.  & 

(*i)  6  T.  R.  145.  R.  T.  Hardw.  371.  M.  c.  11.    8  &  9  W.  DI.  c.  33.  5  Geo. 

2  Ld.  Rayra.  938.  II.  c.  19.    13  Geo.  II.  c.  18.  a.  5. 

(o)  2  Buir.752.  («)  13  Geo.  II.  c.  18.  s.  5.    Wil- 

'  )  1  Seas.  Cas.  318,  9.  Comb.  391.  liams  J.  Certiorari,  VI.  Cro.  Cir.  Com. 


8 


[g)    2  Stra.  1228.     1    Salk.  149.      299.  8  Ed.    Dick.  Seas.  391. 
Hawk.  b.  2.  c.  27.  8. 31.  (w)  1  East,  298»  304^  5. 

(r)  13  East,  414.  n.    1  Salk.  149. 
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indictment,  the  defendant  must  make  an  affidaoit^  stating  the 
grounds  upon  which  his  apjdication  is  founded  (x),  except  where 
the  attorney  general  applies,  on  the  behdf  of  a  revenue  officer, 
or  other  defendant,  in  which  case  no  affidavit  will  be  requi* 
site  (y).  The  affidavit  should  be  entitled  only  ^  In  the  King's 
Bench,"  and  not  in  the  name  of  the  prosecution  in  the  court 
below  {z).  After  this  has  been  eflFected,  if  the  application  be 
made  in  term  time,  the  defendant  must  move  the  court,  by  his 
counsel,  for  a  rule  to  show  cause  why  a,  writ  of  certiorari  should 
not  issue  (a)«  If  the  court  then  think  sufficient  cause  is  shown, 
they  grant  a  rule  for  the  writ  to  issue  (A).  In  vacation,  on -the 
other  hand,  the  affidavit  is  merely  laid  by  the  scdicitor  for  the 
defendant  before  a  judge  at  chambers,  who,  if  he  think  fit,  may 
grant  his^ot  for  the  certiorari  (c),  to  which  fiat  the  signature  of 
die  judge  is  absolutely  requisite  (</)•  But  in  term  time,  the  lat* 
ter  mode  of  application  will  not  suffice,  and  the  former  must  be 
adopted  {e). 

When  the  rule,  or  fiat,  is  thus  obtained,  the  clerk  in  court 
[#383]  makes  out  the  writ,  and  delivers  it  to  the  solicitor  *with  the 
recognizance  into  which  it  is  requisite  for  the  defendant  to  en- 
ter (/). 

To  prevent  the  undue  removal  of  indictments  and  presents 
ments  for  crimes  under  felonies,  from  the  general  or  quarter 
sessions^  it  was  enacted  by  the  5th  W.  &  M,  c*  1 1«  s.  2.  (g)  that, 
in  term  time,  no  writ  of  certiorari,iit  the  prosecution  of  any  party 
indicted,  shall  be  granted,  to  remove  any  indictment  or  pre- 
sentment of  trespass  or  misdemeanour^  before  trial  had,  from 
before  the  said  justices  in  the  courts  of  general  or  quarter  ses- 
sions of  the  peace,  imless  such  certiorari  shall  be  granted  upon 
motion  of  counsel,  and  by  rule  of  court  made  for  the  granting 
thereof,  before  the  judge  or  judges  of  the  said  court  of  Ktng^s 
Bench,  sitting  in  open  oourt,  and  that  all  the  parties  indicted^ 
prosecuting  such  certiorari,  before  die  allowance  thereof,  shall 
find  two  sufficient  manucaptors,  who  shall  enter  into  a  recogni- 


(x)  1  East,  303.  2T.  B.  89.  Hands         (b)  5  W.  &  M.  c.  11.    Hawk,  h,  2. 
Pnc.  38.    Dick.  Seas.  383.   See  form      c.  ST.  s.  36.    f  lands  Prte.  38. 


Hands  Pnc.  353.    Last  vol.  Lond.  ed.  (c)  Id.  ibid. 

(y)  4  Burr.  3458.    4  T.  &  161.    1  (d)  3  Salk.  80. 

Bast,  303,  4.  n.  d.  (e)  1  Barnard,  96. 

(z)  But  see  2  Stra,  704.  (f)  Hands  Prac.  38. 

(a)  5  W.  &  M.  c.  11.    Hawk.  b.  2.  (^)  Sec  observations  on  this  sta* 

c.  27.  8.  36.    Hands  Prac  38.  tute,  15  Eut,  571, 2* 
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^.ance  (/i)  before  one  or  more  justices  of  the  peace  of  the  county 
or  place,  in  the  sum  of  twenty  pounds,  with  coiKlition  at  the 
return  of  such  writ,  to  appear  and  plead  to  the  said  indictment 
or  presentment,  in  the  said  court  of  King's  Bench,  and  at  his 
or  their  own  costs  and  charges,  to  cause  and  procure  the  issue 
that  shall  be  joined  upon  the  said  indictment  or  presentment,  or 
any  plea  relating  thereunto,  to  be  tried  at  the  next  assizes  to  be 
held  for  the  coimty  wherein  the  said  indictment  or  presentment 
^was  found,  after  such  certiorari  shall  be  returnable,  if  not  in  the 
cities  of  London,  Westminster,  or  county  of  Middlesex;  and,  if 
in  the  said  cities  or  coimty,  then  to  cause  or  procure  it  to  be 
tried  the  next  term  after  wherein  such  certiorari  shall  be  grant- 
ed, or  at  the  sitting  after  the  said  term,  if  the  court  of  King's 
Bench  shall  not  appoint  any  other  time  for  the  trial  thereof;  and 
if  any  other  *time  shall  be  appointed  by  the  court,  then  at  such  [*384] 
other  time,  and  to  give  due  notice  of  such  trial  to  the  prosecu- 
tor, or  his  clerk  in  court;  and  that  the  said  recognizance,  taken 
as  aforesaid,  shall  be  certified  into  the  said  court  of  King's 
Bench,  with  the  said  certiorari  and  indictment,  to  be  there  filed 
and  the  name  of  the  prosecutor,  (if  he  be  the  party  grieved  or 
injured)  or  some  public  ofiicer  to  be  endorsed  on  the  back  of  the 
said  indictment;  and  if  the  person  prosecuting  such  certiorari 
being  the  defendant  shall,  not,  before  allowance  thereof,  procure 
such  manucaptors  to  be  bound  in  a  recognizance  as  aforesaid, 
the  justices  of  the  peace  may  and  shall  proceed  to  trial  of  the 
said  indictment  at  the  said  sessions,  notwithstanding  such  writ 
of  certiorari  so  delivered:  and  by  section  4  it  is  enacted,  that  in 
any  of  the  vacations,  writs  of  certiorari  may  be  granted  by  any 
of  the  justices  of  King's  Bench,  whose  names  shall  be  endorsed 
on  the  said  writ,  and  also  the  name  of  such  person  at  whose  in- 
stance the  same  is  granted,  and  that  the  party,  or  parties,  in- 
dicted, prosecuting  such  certiorari,  shall,  before  the  allowance 
of  such  writ  or  writs  of  certiorari,  find  such  sureties,  in  such 
sum,  and  with  such  conditions,  as  are  before  mentioned;  and  by 
the  8  &  9  W.  III.  c.  33.  s.  2.  it  is  enacted,  that  the  party  pro- 
secuting any  certiorari,  to  remove  any  indictment  or  present- 
ment from  the  quarter  or  general  sessions  of  the  peace,  may 
find  two  sufficient  manucaptors,  who  shall  enter  into  a  recogni- 


ih)  See  form  of  Recognizance,  Wil-      354»  381.    8  T.  IL  409.  n.  a.   3  Buw. 
liams  J.  Certiorari,  VI.    Hands  Proc.      1461. 

Vol.  I.  2  R 
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zance  before  any  one  of  his  majesty's  justices  of  the  court  of 
King's  Bench,  i»  the  same  sum,  and  under  the  same  condition 
as  is  required  by  the  said  act,  whereof  mention  shall  be  made 
on  the  back  of  such  writ,  under  the  hand  of  the  justice,  taking 
the  same,  which  shall  be  as  effectual  and  available  tP  all  intents 
and  purposes,  to  stay  or  supersede  any  further  proceedings  upon 
any  indictment  or  presentment,  for  the  removal  of  which  the 
said  writ  of  certiorari  shall  be  granted,  as  if  the  recognizance 
[*385]  iiad  been  taken  before  any  one  of  the  justices  of  ♦the  peace  of 
the  county  or  place  where  such  indictment  was  found,  or  pre- 
sentment made;  and  also  it  shall  be  added  to  the  condition  of 
every  recognizance,  taken  by  virtue  of  this  and  the  said  act,  that 
the  party  or  parties  prosecuting  such  writ  of  certiorari,  shaU  ap- 
pear from  day  to  day  in  the  said  court  of  King's  Bench,  and  not 
depart  until  he  or  they  shall  be  discharged  by  the  said  court." 
The  like  in  effect  is  enacted  by  the  5th  section  of  5  W.  if,  M.  c, 
11.  concerning  the  removal  of  indictments  by  certiorari,  within 
the  counties  of  Chester,  Lancaster,  and  Durham. 

The  regulations  of  these  statutes  extend  only  to  the  removal 
of  indictments  from  the  sessions,  and  do  not  affect  an  indictment 
at  Hicks's  Hall,  or  before  justices  of  oyer  and  terminer  or  gaol 
delivery  (i),  and  even  at  the  sessions,  as  these  statutes  are  in  die 
afiirmative  as  to  the  taking  of  recognizances,  they  do  not  take 
away  the  power  which  the  justices  of  the  King's  Bench  have  at 
common  law,  of  taking  a  recognizance  upon  their  granting  a 
certiorari ;  and,  therefore,  if  a  judge  granting  a  certiorari  should 
take  a  recognizance  variant  from  that  prescribed  by  the  acts, 
either  as  to  the  sum  or  condition,  such  recognizance  will  be  as 
effectual  as  if  these  statutes  had  not  been  made ;  but,  it  is  said, 
that  in  such  case  the  certiorari,  if  procured  by  the  defendant, 
will  be  no  supersedeas,  because  the  statutes  seem  to  be  express 
that  the  sessions  may  proceed,  notwithstanding  any  certiorari 
prociu'ed  by  a  defendant,  wherepn  such  recognizance  is  not 
given,  as  is  expressly  prescribed  (i).  If  the  bail  be  not  found 
before  the  justices  or  the  judge,  as  thus  prescribed,  the  certio- 
rari ought  not  to  be  allowed  (/)•  If  the  persons  offering  to  be 
sureties  appear  to  be  worth  twenty  pounds,  the  justices  cannot 


(0  3  Burr.  1463.    3  Stra.  1165.    1      liams  J.  Certiorari. 
Burr.  10.  (/)  1  Salk.  149,    Com.  Dig.  Ccr- 

(/?)  Hawk.  b.  2.  c.  27.  s.  53.    Wil-     tiorari,  B. 
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refuse  them  (m),  and  *if  several  persons  be  included  in  the  same  r*386] 
indictment,  and  some  of  them  find  sureties,  and  die  others  not, 
it  is  said  that  the  proceedings  as  to  the  first  will  be  valid  (n),  and 
it  seems  that  a  married  woman  need  not  enter  into  tlie  recogni- 
zance  (o).  After  the  recognizance  has  been  acknowledged,  the 
solicitor  delivers  it  with  the  writ  of  certiorari,  to  the  cleik  of 
the  peace  at  the  sessions,  or  clerk  of  the  arraigns  at  the  Old 
Bailey,  or  clerk  of  assize  at  the  assizes,  who  must  return  it  with* 
out  delay,  or  may  be  proceeded  against  by  attachment  (^).  Un- 
less good  cause  be  shown,  the  defendant  will  not  be  admitted 
to  defend  in  form&  pauperis  (^j)»  If  there  be  an^  indictment  to 
be  removed,  and  the  paity  be  in  custody,  it  is  usual  to  have  an 
habeas  corpus  to  remove  the  prisoner,  and  a  certiorari  to  re- 
move the  record,  for  without  the  latter  the  defendant  must  con- 
tinue in  the  same  custody  (r). 

If  the  prosecutor  desire  to  remove  the  indictment,  these  forms  Mode  of 
are  not  essential,  for  he  is  not  included  in  the  statutes  by  which  JS^iewt 
they  are  required  under  the  words  "the  parties  indicted  (*)."  of  thepro- 
And  though  the  courts  may,  in  their  discretion,  refuse  the  re- 
moval, if  it  should  appear  to  be  oppressive  or  unjust,  it  issues 
of  course  in  ordinary  cases,  and  will  be  made  out  by  the  clerk 
in  court,  on  the  application  of  the  prosecutor's  solicitor,  without 
any  affidavit  or  recognizance,  and  without  any  fiat  or  order  of 
a  judge  (f).     Indeed,  it  may  be  issued  even  before  the  indict- 
ment is  preferred,  ready  to  be  delivered  to  the  clerk  of  the  peace, 
on  the  finding  of  the  grand  jury^  as  it  returns  all  the  matter  be- 
tween its  teste  and  return  («)♦     Where  summary  proceedings 
are  removed  by  the  prosecutor,  *he  is  not  bound,  under  the  13th  [*387] 
Geo.  IL  c.  18.  s,  5.,  to  give  six  days'  notice  of  his  design  to  the 
inferior  magistrates  (.v). 

The  writ  of  certiorari  runs  in  this  form :  George  the  Third,  Of  the  writ 

&c.  to  the  keepers  of  our  peace,  &c.  we  being  willing,  for  cer-  ji  its  form 

and  reqm- 
_  sites.* 

(m)  Hawk.  b.  2.  c.  27.  s.  50.  Com.  (»)  6  Mod.  246.     7  T.  R.  196,  7. 

Dig.  Certiorari,  B.  Bac.  Abr.  Certiorari,  D.    Hands  Prac. 

(n)  Hawk.  b.  2.  c.  27.  s.  51.  41.    Dick.  Sess.  387.     Hawk.  b.  2.  c. 

(o)  2  Hale,  213.  Ante,  •104.  27.  a.  48. 

(p)  Hands  Prac.  30,  39.  (0  Ante,  •378.    7  T.  R.  196, 7.   2 

(q)  1  Bla.  Rep.  230.  Hullock.  228.  Stra.   1209.     4  Burr.  2458.    Hands 

n,  1,  Pluc.  41  2. 

(r)  2  Hale,  210, 1.    Cowp.  283.    1  («)  1  East,  298.    Hands  Prac.  42. 

Salk.  149.  (x)  1  East,  298.    Dick.  Sess.  388. 

•  See  fbTnu  Certiorari,  10  Wentw.  473.    Hands  Prac.  SS9,  354.    6  Wentv.  S4,  4S8.    Cro.  C.C. 
10<^101.  CraCir.  An.S9.    1  East,  309.  n.  a.    1  Saimd.  134.   Latt  vi»L  Loud,  edit- 
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tain  reasons,  that  all  and  singular  indictments,  of  whatsoever 
riots;;  assaults,  and  misdemeanours,  whereof  B,  and  two  others 
are  on  the  prosecution  of  A*  H.  indicted  before  you  as  is  said, 
be  determined  before  us,  and  not  elsewhere,  do  command,  &c« 
that  you,  &c«  send  under  your  seals,  &c.  before  us,  on,  &c.  all  and 
singular  the  said  indictments,  &c«(f/).  This  Mrrit  must  not  mate- 
rially vary  In  its  description  of  the  record  which  it  is  intended 
to  remove  (z).  If,  therefore,  it  profess  to  remove  an  indictment 
only,  it  will  not  be  effectual  to  remove  the  whole  record  after 
conviction  (a).  And  even  more  formal  objections  have  some* 
/  times  been  hoMen  to  be  material.  Thus,  if  it  describe  the  in- 
dictment to  be  taken  before  seven  justices,  when  die  proceeding 
itself  mentions  eight  (b).  So,  if  a  different  justice  is  named  be<^ 
fore  the  words  ^^  others  his  companions^''  than  he  who  appears 
on  the  record  (c);  or  if  the  magistrates  are  denominated  our 
justices^  when  the  indictment  was  taken  in  a  former  reign  (</}, 
the  mistake  will  render  it  ineffectual.  So  where  the  writ  de- 
scribes the  indictment  for  stealing  two  horses,  and  that  certified 
is  for  stealing  one  only  (e);  where  an  order  is  stated  as  concern- 
ing foreign  salt,  and  that  certified  respects  salt  in  general  (^f)  ; 
[#388]  where  #it  mentions  indictments  against  A.  B*  and  C«  and  those 
returned  are  agsdnst  one  or  two  of  them  only  (^),  the  proceed- 
ings will  be  invalid*  A  material  variance  in  the  names  or  addi- 
tions will  also  prejudice,  as  if  the  wrong  surname  be  inserted  (A); 
if  the  writ  say  knight  and  baronet^  and  the  record  be  baronet 
only  (i);  if  the  Christian  name  be  mistaken  {k);  or  if  the  addi- 
tion either  of  the  place  or  the  trade  vary  (/),  the  writ  will  be 
erroneous.  But  if  the  mistake  be  only  in  the  spelling,  and  the 
sound  remains  unaltered,  as  Bird  for  Burd^  Shebury  for  Shel- 
bert/j  it  will  not  be  material  (w).     And  it  should  seem  that  the 


fy)  1  East,  2S/9.  n.  a. 
z)  Hawk.  b.  2.  c.  27.  s.  7S. 

[a)  2  Ld.  Raym.  971.    Hawk.  b.  2. 
c.  27.  8.  75. 

(6)    Cpo.  Jac.   254,   5.    Yelv.  42. 
Hawk.b.  2.C..27.  8.76. 

(c)  1  Sid.  448.     1  Rol.  Ab.  753. 
Hawk.  b.  2.  C.27.  8.  76. 

(d)  1  Rol.  Abr.  754.    2  Dyer,  IQ^. 
b.  Yelv.  212.    Hawk.  b.  2.  c.  27.  s.  76. 

(e)  Haie,  214^  5.    Hawk.  b.  2.  c. 
27  s  77 

(/)  1*  Salk.  145.    Hawk.  b.  2.  c. 
27. 8.  78. 


{^)  2  Ld.  Raym.  1199.  1  Salk.  146, 
151.     Hawk.  b.  2.  c.  27.  8. 80. 

(A)  1  Salk.  2A.  1  Rol.  Abr.  754. 
Hawk.  b.  2.  c.27.  s.Sl. 

(0  Cro.  Jac.  633.  Hawk.  b.  2.  c 
27.  8.  81. 

(k)  Cro.  Jac.  477.  2  Rol.  Abr.  329. 
Hawk.  b.  2.  c.  27.  s.  81. 

(/)  1  Sid.  193.  Dyer,  173.  1  Rol. 
Abr.  753.     Hawk.  b.  2.  c.  27.  s.  81. 

(m)  Cro.  Eliz.  172,  3.  1  Rol.  Abr. 
797.  2  Rol.  Ab.  329.  Hawk.  b.  2.  c. 
27.  8,  81. 
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omission  of  the  additidh-will  not  vitiate  (n)*  But  if  more  de« 
fendants  are  named  than  appear  on  the  record,  the  variance  will 
be  fatal  (0).  And  if  it  be  to  remove  an  indictment  against  two 
persons,  it  will  only  remove  that  in  which  they  are  jointly  in- 
dicted {p);  but  it  seems  to  be  generally  agreed,  that  a  certiorari 
to  remove  all  indictments  against  a  defendant,  will  remove  all 
of  them  as  far  as  they  respect  him,  though  not  any  other  party 
who  may  be  joined  in  the  several  accusations  of  a  distinct  na- 
ture (^)»  Where  it  is  intended  to  remove  the  record  after  ver- 
dict, it  must  be  expressly  framed  for  that  purpose,  or  it  will  be 
invalid  (r).  It  is  not,  however,  necessary  in  case  of  an  indict- 
ment on  a  statute,  to  show  in  the  writ  that  the  offence  was  com- 
mitted contrary  to  the  form  of  the  statute^  in  such  case  made 
and  provided  (s).  The  ^defendant  must  have  a  day  given  him  [*389] 
in  the  superior  court,  when  an  indictment,  after  verdict,  is  re- 
moved by  this  writ  (<)• 

The  ^writ,  thus  framed,  must,  whenever  it  removes  any  re- 
cognizance, or  when  the  defendant  is  in  actual  custody,  be 
mgned  by  the  chief  justice;  or,  in  his  absence,  by  one  of  the 
judges  of  the  court  from  whence  it  is  awarded  (u)«  But,  in  all 
other  4:ases,  it  seems  that  there  is  no  necessity  for  the  judge  to 
sign  the  writ,  but  only  the  iiat  by  which  it  is  ordered  to  is- 
sue (to)*  If  it  be  taken  out  in  vocation,  and  tested,  as  it  may 
be,  of  the  preceding  term,  the  fiat  must  be  signed  some  time  - 
before  the  essoign  day  of  the  subsequent  term,  or'  the  whole 
will  be  irregular  (x)* 

The  writ  ought  regularly  to  Be  directed  to  the  judge  or  ma- 
gistrates of  the  inferior  court,  before  whom  the  proceedings 
were  originally  taken  (y).  But,  in  some  cases,  it  may  be  di- 
rected to  the  proper  officer,  known  to  have  the  actual  custody 
of  the  record,  as  is  most  agreeable  to  the  course  of  the  ancient 


(ft)  Hawk.  b.  2.  c.  07.  s.  81. 

(0)  1  Stra.  116.  Hawk.  b.  2.  c.  27. 
B.  81.  n. 

(p)  ILdRaym.  609. 

(q)  Id.  ibid.  2  Ld.  Rayn.  1203. 
10  Mod.  205.  Hawk.  b.  2.  c.  27.  s. 
80.    2  Hale,  212,  3. 

(r)  2  Ld.  Raym.  938,  971.  13  East, 
417.  note.    Hawk.  b.  2.  c.  27.  s.  75. 

(9)  2  Stra.  845.  Hawk.  b.  2.  c.  27. 
t.  81.  n. 

(0  Ld-  Raym.  971.    Hawk.  b.  2.  c. 


37.  s.  81. 

(11)  1  &  2  Pb.  &  M.  c.  1307. 

(w)  Hawk.  b.  2.  c.  27.  s.  37.  Will. 
J.  Certiorari,  tn.  Holt,  132,  ace.  but 
see  3  Salk.  80.  1  Salk.  150.  aemb. 
contra.    Com.  Dig.  Certiorari,  B. 

(x)  Salk.  150.  Holt,  133.  Hawk, 
b.  2.  c.  27.  8.  37.    1  East,  301,  3u4. 

(y)  3  Keb.  13.  Hawk.  b.  2.  c.  27. 
8. 38.  Bac.  Ahr.  Certiorari,  F.  Wil- 
liams J.  Certiorari,  IV .    4  T.  R  499. 
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precedents,  which  are  ssud  to  furnish  the  best  rules  for  the  di- 
rection (z).  And  if  the  person  who  ought  to  certify  the  record 
as  a  justice  of  the  peace,  or  jtidge  who  has  taken  a  recogni- 
zance, a  judge  of  nisi  prius  who  has  taken  a  verdki^  or  a  coro- 
ner who  has  taken  an  inquest,  happen  to  die  while  it  remains  in 
his  custody,  the  certiorari  may  be  directed  to  his  personal  re« 
presentatives,  who  must  certify  (a).  And  it  may  be  directed  to 
a  justice  of  assize,  to  certify  a  record  of  assize,  taken  before 
[*390]  his  companion  in  his  absence  (A).  When  *the  certiorari  is  in- 
tended to  remove  indictments  or  recognizances  irom  the  ses- 
sions, they  are  directed  either  to  the  justices  generally,  or  to 
some  of  them  in  particular,  and  not  to  the  custos  rotulorum^ 
though  it  seems  that  it  may  be  returned  by  him,  especially  if 
he  style  himself  a  justice  of  the  peace  (c).  And  a  certiorari  to 
remove  an  order  made  by  two  justices,  may  be  directed  to  the 
sessions,  and  by  them  returned  to  the  superior  jurisdiction  (^/). 
If,  by  any  mistake,  it  be  directed  to  the  wrong  person,  it  has 
been  holden  that  no  other  party  can  take  any  advantage  of  the 
error,  if  after  the  proceedings  are  duly  returned  by  the  parties 
to  whom  it  was  directed  {e). 

The  writ  of  certiorari  is  always  endorsed  at  whose  instance 
it  was  issued,  and,  when  in  term  time,  the  words,  **by  rule  of 
court"  are  added  (/)• 

This  writ  should  be  delivered  to  the  chairman  of  the  sessions^ 
in  open  court,  or  other  chief  judge  of  the  court,  though  if  it  ap- 
pear that  it  any  how  came  to  the  knowledge  of  the  justices  or 
judges  it  must  be  obeyed  by  them  {g).  In  practice  it  is  de- 
livered to  the  clerk  of  the  peace,  or  clerk  of  assize* 
How  far  It  is  dearly  setded  that,  after  a  certiorari  is  allowed,  and 
operates  as  served  by  the  court  below,  all  subsequent  proceedings  on  the 

a  superse- 
deas. 


(r)  Dyer,  163.  b.  Hawk.  b.  2.  c. 
27.  s.  38.  Bac.  Ab.  Certiorari,  F. 
Williams  J.  Certiorari,  IV. 

(rt)  2  Keb.  750.  Dver,  163.  b.  2 
RoLAbr.  629.  2  Inst.  424.  Hawk.  b. 
2.  c.  27.  s.  39.  Bro.  Abr.  Certiorari, 
9.  Bac.  Abr.  Certiorari,  K.  Williams 
J.  Certiorari,  IV. 

(6)  Hawk.  b.  2.  c.  27.  s.  39.  Bac. 
Ab.  Certiorari,  F,  WlUiaros  J.  Cer» 
liorari,  IV. 


(r)  Hawk.  b.  2.  r.  27.  s.  40.  Bac. 
Ab.  Certiorari,  F.  Williams  J.  Cer- 
tiorari, IV. 

(rf)  1  Stra,  470.  Bac.  Ab.  Certio- 
rari, F.    M'ilUams  J.  Certiorari,  IV. 

(0  4  1\  R.  499.  Bac.  Ab.  Certio- 
rari,  F. 

(/)  5  &  6  W.  &  M.  c.  11.  s.  2,  4. 
see  forms  Hands  Prac.  354^  359. 

ig)  Hawk.  b.  2.  c.  27.  s.  57.  1  East, 
299,  301,  2. 
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record  are  erroneous  (A)  [1].  And  before  the  81  }ac.  L  c.  8. 
which  requires  that  all  certioraries  upon  indictments  for  forcible 
entry  at  sessions,  shall  be  delivered  in  open  court,  the  delivery 
of  the  writ  to  any  one  justice  of  the  peace  for  the  same  place, 
made. all  subsequent  proceedings  void,  and  even  an  execution 
of  a  prior  award  would  have  been  set  aside  (r).  It  seems  also 
♦that  the^  justice  ought  in  such  case  to  have  awarded  a  super-  [*39l] 
sedeas  to  the  sheriff  to  have  stopped  any  execution  already 
awarded  (i).  And  it  is  said  to  be  the  better  opinion  that  at 
common  law  a  certiorari  being  once  delivered,  makes  ail  sub- 
sequent proceedings  on  the  record  erroneous  by  force  of  the 
words  ^<  we  being  willing  that  the  indictments,  &c.  be  determined 
before  us,  and  not  elsewhere,^'  whether  such  proceedings  are 
had  before  or  after  the  return,  and  even  though  the  party  who 
prosecutes  the  writ,  never  make  any  other  application  to  hay«: 
the  record  certified,  or  exerted  himself  farther  than  to  deliver 
it  to  those  to  whom  it  is  directed  (/)•  At  the  present  day,  how- 
ever, it  is  clear  that  the  certiorari  can  never  operate  as  a  super- 
sedeas xmtil  the  defendant  has  complied  with  the  directions  of 
the  statutes  (m),  by  entering  into  the  proper  recognizances  pre- 
vious to  the  removal  (n),  and  it  operates  gnly  as  a  supersedeas 
from  the  time  of  its  being  actually  served,  and  not  from  the 
time  of  its  being  issued  (o).  And  if  the  writ  be  not  delivered 
before  the  jury  are  sworn  to  try  the  issue,  the  justices  may  pro- 
ceed (p).  And  it  wdll  altogether  lose  its  effect  unless  delivered 
before  the  period  appointed  for  its  return  (^);  and  though  issued 
before  judgment,  yet  if  not  served  until  after  it,  the  certiorari 


(A)  1  Salk.  148.  2  Hale,  315.  Cro. 
Car.  261.  Cro.  Eliz.  915.  2  Ld.  Raym. 
838.  1  East,  302.  Hawk.  b.  2.  c.  27. 
••  57.  Bac.  Ab.  Certiorari,  F.  Bum 
J.  Certiorari,  UI.  Williams  J.  Certio- 
rari, VU. 

(t)  Cro.  Eliz.  91:5.  2  Keb.  306.  1 
Salk.  151.  2  Hale,  213.  Hawk.  b.  2. 
c.  27.  8.  S7.    Bac.  Ab.  Certiorari,  F. 

(A-)    Moore,  677.    Cro.  Eliz.  915. 
Hawk.  b.  2.  c.  27.  s.  57.    Bac.  Ab. 
Certiorari,  F.  . 
.  (0  Yelv.32.  2  Hale,  213,  5.  Hawk. 


b.  2.  c.  27.  8.  59.    Bac.  Abr.  Certio- 
rari, F.    Williams  J.  Certiorari,  VIl. 

(m)  21  Jac.  I.  c.  8.  s.  7,  8.  5  W.  & 
M.c.  11.    8&9  W.  m.  C.33. 

(n)'llawk.  b.  2.  c.  27.  s.  59.  Bac. 
Ab.  Certiorari,  F.  Williams  J.  Cer- 
tiorari, VIl. 

(o)  7  T.  n.  373. 

C/0  1  Salk.  144, 150.    Hawk.  b.  2. 

c.  27.  s.  59.    Williams  J.  Certiorari, 
VU. 

(q)  1  Keb.  944.  Hawk.  b.  2.  c.  27. 
8.  59.    Williams  J.  Certiorari,  VIl. 


[1]  In  New  York,  the  delivery  of  a  certiorari  to  a  justice,  supersedes  hi<! 
powers,  and  renders  all  subsequent  proceedings  coram  non  Judice,  and  void. 
Cap  V.  Shepherd^  2  Johiif.  Rep.  27.    The  law  is  the  same  in  Pennsylvania. 
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will  be  quashed  (r).  It  seems  also  to  be  the  stronger  opinion, 
although  it  was  anciently  holden  otherwise  {s)y  that  a  cerdorari 
for  the  removal  of  a  recognizance  for  good  behaviour,  or  ap- 
pearance at  sessions,  does  not  supersede  their  obligation,  be- 
[*392]  cause  it  might  be  very  prejudicial  to  the  public  interests,  *to 
release  persons  whom  it  was  necessary  thus  to  restrain,  by  the 
mere  prosecution  of  a  writ(^).  If  the  indictment  be^removed 
after  issue  by  certiorari,  and  afterwards  remanded,  the  inferior 
courts  may  proceed  to  trial  upon  it  in  the  same  way  as  if  the 
writ  had  never  been  awarded  («)•  But  if  they  go  on  after  the 
due  delivery  df  the  writ,  where  such  conduct  is  illegal,  they 
may  be  punished  by  attachment  for  contempt  of  the  superior 
jurisdiction  (v);  and,  if  the  clerk  of  assize  refuse  to  obey  a  writ 
of  certiorari  to  remove  an  indictment  for  murder  and  a  special 
verdict  thereon,  imder  pretence  of  a  lie^  for  exorbitant  fees, 
the  court  will  grant  an  attachment  against  him  {w). 
Of  the  re-  The  return  to  the  writ  of  certiorari  is  to  be  made  by  the  party 
writof cer^  '^  tt;Ao»»  it  is  directed;  for  if  it  be  sent  to  the  justices,  and  the 
tiorari.*  clerk  of  the  peace  only  return  it  (x);  if  to  the  constable  or  re- 
corder, and  the  deputy  constable  or  deputy  recorder  make  the 
return  to  it  (y);  or  if  to  the  steward  of  St.  Paul,  dnd  it  be  re- 
turned by  the  steward  of  the  churches  of  St.  Peter  and  St.  Paul, 
the  intended  removal  will  be  frustrated  (z).  But  if  it  be  di- 
rected, "  to  the  justice  of  Chester,^'  it  maybe  returned  by  A.  B. 
chief  justice,  for  it  is  manifest  that  the  same  officer  is  intend- 
[*393]  ed  (a).  And  regularly  a  recognizance  taken  by  a  *justice  of 
the  peace,  whether  it  still  continue  in  his  hands  or  have  been 
sent  by  him  to  the  clerk  of  the  peace,  ought  to  be  certified  on  a 


(r)  7  T.  R.  373. 

(»)  2  Roll.  Abp.  492. 

(0  Cpo.  Jac.  282.  Yelv.  207.  1 
Bulstr.  155.  Iluwk.  b.  2.  c.  27.  a.  60. 
Bac.  Abr.  Certiorari,  F.  Williams  J. 
Certiorari,  VII. 

(tt)  Hawk.  b.  2.  c.  27.  s.  61.  Wil- 
liams J.  Certiorari,  VII. 

(r)  1  Salk.  148.  SirT.  Ravm.  186. 
1  Vent.  66.  Yelv.  32.  Hawk.  b.  2.  c. 
27.  s.  62.  Crompt.  116.  Williams  J. 
Certiorari,  VII. 

(w)  Douj^l.  194.  note  26. 

(a)  2  Salk.  479.  Hawk.  b.  2.  c.  27. 


8.  66.  Com.  Dig.  Certiorari,  C.  Bac. 
Ab.  Certiorari,  H.  BurnJ.Certiomi, 
rV.    Williams  J.  Certiorari,  VIIL 

(y)  1  Roll.  Abr.  752,  4.  2  Reb. 
385.  Hawk.  b.  2.  c  27.  s.  66.  Bac. 
Ab.  Certiorari^  H.  Williams  J.  Cer- 
tiorari, VIU. 

(r)  2  Keb.  385.  Hawk.  b.  2.  c  27. 
s.  66.  Bac.  Abr.  Certiorari,  H.  Wil- 
liams J.  Certiorari,  VIII. 

(a)  1  Sid.  64.  1  Lev.  50.  2  Salk. 
452.  1  Keb.  165,  187.  Hawk.  b.  2.  c. 
27.  8.  66.  Bac.  Abr.  Certiorari,  H. 
Williams  J.  Certiorari,  VlH. 


Dftlt.  J.  e.  73.    Lombard*  b.  S.  e.  a.  107,  8. 


*  For  form  of  return,  see  Hawk.  b.  2.  c.  27.  s.  64. 
Burn  J.  Cetrtiorari.  VI.    Wi!liams  J.  Certionui,  VIII.    Dick.  Sen.  39^  5, 6.    Usuids  Pxac  359, 35d. 
1  Saond.  134.   Dick.  J.  Certiorari,  V.   Last  toL  Loaid.  ediu 
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certiorari  for  the  rcmov^  of  it  by  such  justice  only,  until  it  be 
made  a  record  of  the  sessions,  after  which  it  may  be  certified  in 
the  same  manner  as  is  usual  with  such  records  (b);  and  the  jus- 
tices at  sessions  must  return  the  proceeding,  although  no  recog- 
nizance has  been  given,  and  consequently  the  certiorari  be  no 
supersedeas  (c). 

In  the  return,  the  record  itself,  or  the  tenor^  or  the  tenor  o/'What  is  to 
the  tenor  is  to  be  certtped^  accordmg  as  the  wnt  requires  («)•  ed. 
And,  therefore,  if  on  a  certiorari  to  return  an  order  of  justices, 
the  tenor  only  be  certified,  the  return  will  be  altogether  defec- 
tive (^).     But  a  return  of  the  tenor  of  an  indictment  from  Lon- 
don, is  good  by  the  charter  of  that  city  (y).  And  wherever  the 
purport  of  a  certiorari  is  not  to  proceed  upon  the  record  to  be 
removed,  but  only  to  try  an  issue  of  nul  tiel  record,  it  is  suffi- 
cient to  certify  the  tenor  of  the  record,  whatever  the  words  of 
the  writ  may  require  (5").     It  is  also  clear,  that  when  the  court 
which  grants  the  certiorari  has  no  jurisdiction  to  proceed  on 
die  record  which  it  commands  to  be  removed,  as  where  the 
court  of  common  pleas  awards  a  certiorari  to  remove  an  indict- 
ment on  the  issue  of  nul  tiel  record,  the  court  below  ought  only 
to  certify  the  tiitior  lest  there  should  be  a  failure  in  justice  (A). 
If  *any  thing  is  inserted  in  the  return,  by  way  of  explanation  [*394] 
or  otherwise,  which  was  not  commanded,  it  will  not  vitiate,  but 
be  rejected  as  merely  extraneous  (i). 

The  proper  mode  of  making  the  return^  seems  to  be  to  en-  Fonnal 
dorse  on  the  back  of  the  writ,  "the  execution  of  this  writ  api-^^^^ 
pears  in  a  certain  schedule  hereunto  annexed,"  and  then  to  send  return. 
the  schedule  on  a  distinct  piece  of  parchment,  annex  it  to  the 
record  of  the  indictment,  and  transmit  them  together  to  the  su- 


{&)  Cro.  Jac.  669.  Hawk.  b.  2.  c. 
27.  8.  67.  Bac.  Abr.  Certiorari,  H. 
WiOiams  J.  Certiorari,  Vin. 

x)  Hawk.  b.  2.  c.  27.  a.  47. 


a 


n  Fitz.  N.  B.  245.  3  Keb.  13. 
.Hawk.  b.  2.  c.  27.  s.  71.  Bac.  Abr. 
Certiorari,  H.  WilliaiDs  J.  Certiorari, 
Vm.  Bum  J.  Certiorari,  IV.  Dick. 
8es8.  392. 

(«)  1  Salk.  147.   2  Salk.  492,  3. 

Com.  "Diff,  Certiorari,  C.    Bac.  Ab. 

Certiorari,  H.   Williama  J.  Certiorari, 

vm.    Dick.  8es8.  392. 

(/)  1  Keb.  252.   1  Sid.  155,  230. 

Vol.  L 


Hawk.  b.  2.  c.  25.  s.  97.  Id.  b.  2.  c.  27. 
8.  26,  71.  Bac.  Abr.  Certiorari,  H. 
WiUiams  J.  Certiorari,  Vm.- 

ig)  3  Keb.  13.  1  Keb.  107.  2  Dyer, 
186.  b.  187.  a.  Hawk.  b.  2.  c.  27.  a. 
71.  Bac.  Abr.  Certiorari,  H.  Wimama 
J.  Certiorari,  VIII. 

(Ji)  1  Rol.  Abr.  395.  Hob.  135. 
Hawk.  b.  2.  c.  27.  s.  71.  Bac.  Abr. 
Certiorari,  H.  Williama  J.  Certiorari, 

vni. 

(0  2  Salk.  493.    Bac.  Ab.  Certio- 
nri,  H.   WiUiams  J.  Certiorari,  Yin. 

2  S 
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perior  jurisdiction  (i);  and  the  words  "  humbly  certiijr,  Btc" 
are  unnecessary  and  improper  (/).  The  schedule  must  be  made 
on  parchment,  for  it  will  be  quashed  if  on  paper  (m).  It  is,  in 
general,  advisable,  that  where  a  certiorari  is  directed  to  justices 
of  the  peace  for  the  removal  of  indictments  taken  before  them, 
the  return  should  have  the  clause  ^  to  hear  and  determine  divers 
felonies,  Sic,'*  as  well  in  the  description  of  the  magistrates  who 
make  the  certificate,  as  of  those  before  whom  the  intUctment  is 
said  to  be  taken  in  its  caption  (n).  And  if  the  words,  "  the  ju- 
rors of  our  lord  the  king  upon  their  oath  present,"  be  omitted, 
the  return  will  be  invalid  (o).  It  is  also  said  that  the  return 
must  be  under  the  seal  of  the  inferior  court,  to  whom  it  is  di- 
rected; and,  if  they  have  no  proper  seal,  under  any  otiier  seal 
they  may  think  fit  to  employ  {p);  but  it  seems  that,  at  the  pre- 
sent day,  the  total  absence  of  the  seal  woidd  not  be  material  (^ ). 
[♦395]  It  is,  however,  said  that,  where  only  a  sin^e  justice  returns  •it, 
a  seal  is  requisite  {r).  If  the  return  be  defective,  it  may  never- 
tiielcss  be  Mnended  by  leave  of  the  court  {«). 

If  any  improper  delay  arise,  the  return  may  be  enforced  bjf  a 
aide  bar  rule,  whereby  the  parties  to  whom  the  writ  was  direct- 
ed, are  commanded  to  return  it  alter  six  days'  nol^cc  given  them ; 
but,  if  this  side  bar  rule  he  obtained  without  sufficient  groimd, 
tile  defendant  may  move  to  have  that  rule  discharged  (().  Af- 
ter diis  side  bar  rule  and  notice,  in  genend,  the  inferior  juris- 
diction arc  bound  to  make  return,  even  though  it  should  appear 
tiiat  the  writ  was  improperly  granted  (u).  And  a  cleric  of  the 
peace  cannot  refuse  to  transmit  the  records  in  his  custody,  on 
account  of  fees  due  to  him,  for  he  has  no  lien  upon  them  to  jus- 
tify his  detainer  (w).  If  the  return  be  ^1  withheld,  an  alias, 
then  a  pluries,  or  a  causam  nobis  sig-nijicea  issue,  and  then  an 


(J>)  1  Surnd.  134.    Bum  J.  Certi-  (_p)  Cro.  EUz.  831      1  Leo.  311. 

ani.ri,IV.  WilKunBj. Certiorari, VUI.  Hawk.  b.  2.   c.  27.  a.  65.    Bbc.  Abr. 

Hand.  Frac.  39, 356.  Ceitiorui,  H.   Bum  J.  Ceitionri,  IV. 

(iT)  Carth.  233.  (q)  Cald.  397.   WUliuni  J.  Certio> 

(m)  1  Bunard,  113.    Bum  J.  Cer-  rui,  vni.                                               ■ 

tjorari,  IV.     Williuni  J.  Certiarui,  (r)  WiUiuns  J,  Certionri,  VTII. 

VIII.  (0  4  East,  175.  Id.  note  b.  1  Saund. 

in)  Dalt.  J.  c.  195.    Hawk.  b.  3.  c.  349.  note  I.    See  of  rule  to  amend.  4 

27.  B.  68.    Bac.  Abr.  Certiarari,  H.  But,  175.  and  lut  vol.  Lond.  e<^t. 

Hum  J.  Certiorari,   IV.    Wiiliuns  J.  (()  1  East,  399.    See  form  of  side 

Ccnionri,  Vni.  bar  nde,  last  vol.  Lond.  edit. 

(«)  Carth.  333.    Erc.  Abr.  Certio-  (B)lE»»t,3i>6,    5T.K.543. 

■»".  H-                                           .  (»)  1  Leach,  201. 


OF  THE  CERTIORARI.  32  S 

attachment  (;i^).  But  the  party  to  whom  a  certiorari  is  directed, 
may  make  what  return  to  it  he  pleases,  and  the  court  will  not 
refuse  to  filedt  up(m  affidavits  of  its  falsity,  unless  in  some  par- 
ticular cases  where  the  public  good  requires  such  an  interfer- 
ence,  as  in  the  case  of  the  commissioners  of  the  sewers,  or  for 
some  other  special  reason;  but  the  only  remedy  is  an  action  on 
the  case  at  the  suit  of  the  party  injured,  or  information  for  the 
impediment  to  public  justice  (t/);  and  matter  by  way  of  expla- 
nation, or  otherwise  unnecessarily  introduced  on  the  return,  will 
not  be  regarded  by  the  court  above  (z).  When  the  return  is 
completed,  "^it  is  sent  by  the  clerk  of  the  peace  to  the  crown  [*396] 
office,  and  delivered  to  the  proper  officer(a). 

If  after  the  issuing  of  the  writ  of  certiorari,  it  appear  to  have  Of  quaah- 
been  improperly  granted,  as  after  judgment  in  the  inferior  court,  ^t. 
it  will  be  quashed,  quia  improvide  emanavit^  upon  cause  being 
shown  to  the  jurisdiction  from  whence  it  was  awarded  {b).  But, 
however  improper  the  writ  may  have  been,  it  is  not  for  the 
party  to  whom  it  is  directed  to  urge  that  in  excuse  for  not  obey- 
mg  it;  for  it  rests  entirely  with  the^  King's  Bench  to  recall  its 
own  process  (c).  And  where,  in  consequence  of  an  improper 
removal  after  verdict  the  court  are  doubtful  what  judgment  they 
ought  to  pass,  they  will  award  a  procedendo  to  the  orig^al  ju- 
risdiction (dy  And  when,  in  consequence  of  an  error  in  the  . 
return,  the  record  is  not  removed,  they  will  either  quash  the 
writ,  aitd  order  a  new  one  [e) ;  or  they  will  allow  the  court  below 
to  proceed,  and  take  such  order  for  the  defendant's  appearance 
before  either  tribunal,  as  the  circumstances  of  the  case  may  re- 
quire (y^*  Or,  if  the  court  think  they  issued  the  writ  impro- 
perly, they  may  order  it  to  be  superseded,  and  the  return  taken 
oiFthe  file  {g)*  As  soon  as  the  writ  is  returned  to  the  crown 
office,  the  prosecutor's  derk  in  court  makes  out  a  venire  for  the 
defendant  to  appear;  upon  which  the  solicitor  gets  him  sum- 


{x)  F!tz.N.B.345.  Com.  Digf.  Cer.  (c)  1  East,  306.   5T.  B.  543.    13 

tiorari,  C.    Bum  J.  Certiorari,  IV.    3      East,  416.  in  notes. 


Nolan,  357.   Dick.   Sess.  393.    See  (d)  6  T.  R.  145. 

'  nns  of  alias,  &c.  last  Tol.Lond.ed.  (0)    1   Salk.   147.     2  Stnt.  1338. 

(y)  6  Mod.  90.    1  Stra.  63.   Hawk.      Hawk.  b.  3.  c.  27.  s.  82.    Williains  J. 


b.  3.  G.  37.  8.  69.   Bac.  Abr.  Certio-  Certiorari,  X. 

mi,  H.    WiUiams  J.  Certiorari,  Vm.  (/)  2  Keb.  143.  Hawk.  b.  2.  c.  27. 

(s)  2  Salk.  492,  3.    Hawk.  b.  2.  c.  s.  82.    WilliamB  J.  Certiorari,  X. 

27.8.70.  {g)   1  Burr.  488.     3  Hale,  315. 

(a)  3  Nolan,  359.   Dick.  Sess.  396.  Hawk.  b.  3.  c.  37.  s.  63. 

{b)  7  T.  R.  373. 
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moned  by  Uie  sHerifF,  and  upon  the  return  of  it,  ^  defendant 
usually  appears,  when  he  is  entided  to  an  impariance  to  the  fol- 
lowing term :  but,  if  he  doe«  not  then  appear,  the  prosecutor's 
derk  in  court,  upon  the  production  of  the  sherifTs  return  to 
the  venire,  makes  out  a  diatringaa,  upon  which  40#.  issues  are 
[*397]  levied  on  the  defendant's  effects;  *and  if  there  is  no  ^ipearuicc 
on  the  return  of  that,  on  an  affidavit  of  the  writ's  having  issued, 
and  being  returned  as  above,  the  court  award  an  alias  ^  and, 
after  that,  a.  pluries.  Etc.  enlar^g  the  issues  on  every  writ  untii 
the  defendant  appears,  when  they  will  compel  him  to  pay  the 
costs  of  the  writs  of  distringas  out  of  the  issues  levied.  But  if 
the  sheriff  returns  the  venire,  non  eat  ifncntusy  then,  upon  the 
production  of  such  return,  the  derk  in  court  m^s  out  a  capias 
for  the  sheiifT  to  take  the  defendant  into  custody,  which  he  will 
doi  whereupon  the  defendant,  to  procure  his  enlargement,  must 
enter  an  appearance,  \ypoa  which  he  will  be  discharged  by  su- 
persedeas. If  the  defendmt  be  taken  on  a  warrant,  which  a 
judge  may  grant  on  the  return  of  the  venire,  the  defendant 
must  then  put  in  bail  before  he  is  disdiarged  (A). 
StibM-  When  the  return  to  the  certiorari  has  been  made,  and  the  in- 

ceedinp  dictment  removed  to  the  King's  Bench  at  the  instance  of  Ae 
mioperior  defendant,  if  the  bail  in  the  recognizance  are  ezceptiiHi^ile,  the 
prosecutor's  solicitor  may  compel  the  defendant  to  addsufficient 
bail,  by  taking  out  and  serving  on  the  defendant's  clerk  in  court 
ijtuige's  auTnmofia  for  a  procedendo,  unless  better  bail  be  put 
in  (i).  If  he  do  not  find  sufficient  sureties,  then,  upon  ihc  at- 
tendance of  the  summoiu,  the  judge  will  or^er  die  procedendo 
to  issue,  and  by  which  the  iodicbnent  and  proceedings  will  be 
sent  badt  to  the  court  in  which  the  prosecution  was  begun  (ft); 
and,  if  the  indictment  were  removed  after  issue  joined,  the  in- 
ferior court  is  to  proceed  to  trial  as  if  no  certiorari  had  been  is- 
sued (/).  The  prosecutor's  solicitor  may  compd  the  defend- 
ant to  proceed  to  trial,  according  to  the  terms  of  his  recogni- 
zance, by  taking  out  and  serving  on  his  clerk  in  court  a  side 
[*398]  bar  rule,  *to  estreat  the  recognizance,  unless  he  appears  and 
pleads  within  the  term  and  proceeds  to  trial  at  the  sitting  of 
nisi  piius  after  the  term,  if  in  town,  and  in  the  country  at  the 


(I)  H«wlc.b.3.c.2r.».61. 
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next  assizes  (m);  and^  unkss  the  prosecutor  by  obtaining  and 
serving  the  usual  rules  compels  the  defendant  to  proceed  to 
trial,  the  recogiuzance  will  not  be  considered  as  forfeited  (n)* 
and  if  the  cause  be  not  tried  on  account  of  a  defect,  of  jurors, 
and  the  prosecutor  wiB  not  pray  a  tales,  the  defendant  is  not  li- 
able to  costs  (o).  But  when  the  recognizance  has  been  forfeited, 
the  court  will  not  hear  any  motion  ta  quash  the  indictment  or 
certiorari  (^)*  All  the  subsequent  process  is  exacdy  the  same 
as  if  the  cause  had  originally  been  commenced  in  the  court  to 
which  the  certiorari  has  removed  it  (f  )•  If  the  proceedings  be 
removed  from  the  assizes,  the  place  of  trial  will  be  the  same ; 
only  on  the  civil,  instead  of  the  criminal  side  of  the  hall,  where 
they  are  holden  (r)* 

It  is  laid  down,  that  whether  the  defendant  or  prosecutor  re- 
moves the  indictment,  the  proceedings  from  the  trial  to  the  de- 
feadant^s  coming  up  for  judgment  are  the  same  as.  upon  kifor- 
mations>  for  misdemeanours  («),  except  that  the  notice  of  the 
motfon  for  the  judgment  of  the  court  is  given  to  the  bsul  as 
well  as  to  the  defendant,  and  if  the  defendant  is  convicted  where 
he  removes  the  indictment  from  the  sessions,  and  the  prosecu- 
tor  be  the  party  injured,  or  is  a  civil  officer  and  prosecutes  'on 
account  of  any  thing  that  concerns  him  as  such,  and  that  appears 
either  by  an  indictment  or  an  affidavit  of  the  circumstances  (^),  he 
is  entided  to  his  costs;  and,  if  they  are  not  paid  within  ten  days 
after  they  are  taxed  and  demanded,  he  may  have  an  attachment 
for  the  recovery  of  them,  and  the  recovery  *of  them  and  the  [#399] 
recognizance,  cannot  be  discharged  till  the  costs  are  paid  (ti). 

The  court  above  cannot  alter,  or  in  any  way  aitiend  the  in-  of  amend- 
dictment  certified  to  them,  because  they  have  not  the  concur-  ^^^^' 
fence  of  the  jurors  by  .whom  it  was  presented  (t^);  and,  there- 
fere,  however  long  it  may  appear,  they  cannot  strike  out  a  count 
from  the  record  (x).  But  they  may  make  an  alteration  in  the 
caption,  for  that  is  a  mere  history  of  the  prior  stages  of  the 
cause,  and  is  therefore  liable  to  be  corrected  (y). 

(m)  Hands  Prac.  40.  (r)  5  T.  R  628. 

(n)  Hawk.  b.  2.  c.  2T.  8.  54.  («)  Hands  Prac  45,  4. 

(o)  Stra.  937.  (0  1  Burr.  54. 

(p)  Hawk.  b.  2.  c.  27.  s.  55.  (u)  5  8t  6  W.  &  M.  c.  11. 

(?)   Hands  Pnc.  40,  43,  9.    Hawk.  Ow)  Ante,  *297. 

b.  2.  c.  27.  8.  83.    Williams  J.  Certip-  (x)    2    Stnt.    1026.      Com.    Di|^. 

rari,  X.   As  to  the  rules  to  plead,  see  Amendmeift,  2.  c.  1. 

6  East,  583,  586.  Id.  note  c.  587,  and  (y)  4  East,  175.  Id.  note  b.  1  Saund. 

id.  note  b.  aad  post.  249.  note  1.    Ante,  *335. 


i)u>pn)- 
ceedinr.' 


i 
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The  5  and  6  W.  &  M.  c.  11.  enacts  that,  if  the  defendant 
prosecuting  a  certiorari  from  the  sessions  be  convicted,  the 
'  King's  Bench  shidl  give  reasonable  casta  to  the  prosecutor,  if 
he  be  the  par^  grieved  or  injured,  or  a  justice  of  peace  or  other 
civil  officer  who  prosecutes  by  virtue  of  his  office,  to  be  taxed 
according  to  the  usual  practice  of  the  court,  and  if  they  are  not 
pud  after  ten  days  subsequent  to  demand,  an  attachment  shall 
issue  and  the  recognizance  shall  not  be  discharged  until  the 
costs  are  satisfied.  In  the  consfeiiction  of  this  statute  it  has 
been  holden  that  the  term  **  convicted,"  means  convicted  by 
judgment,  and ,  that  consequeoily,  though  after  die  removal  the 
defendant  be  found  guilty  by  a  jury,  yet  if  the  J  udgment  be  after- 
wards arrested  no  costs  can  be  taxed  for  the  prosecutor  (%).  It 
has  also  been  held  that  the  master  of  the  crown  office  ought 
<Mily  to  include  the  costs  subsequent  to  the  issuing  of  the  writ 
in  his  taxation  (a).  And  the  prosecutor  in  accepting  the  costs 
so  taxed  is  not  restrained  from  moving  to  increase  the  fine,  be- 
[*400]  cause  he  has  a  right  to  them  hy  the  express  words  of  *the  sta- 
tute ;  but  in  cases  to  which  the  act  does  not  ^|^y,  he  cannot 
do  so  after  payment  of  costs,  because  having  no  right  to  demand 
them,  if-  he  takes  them  it  will  be  regarded  that  they  are  given 
in  satisfaction  of  the  injury,  after  which  it  is  unreasonaUe  to 
harass  the  defendant  (i).  To  entitle  the  prosecutor  to  costs  un- 
der this  act  of  parliament,  he  must  be  either  a  civil  officer  act- 
ing in  the  discharge  of  his  peculiar  duty,  or  the  party  actually 
injured;  and,  if  he  fall  under  neither  of  these  descriptions,  he 
cannot  demand  them  though  he  was  bound  over  by  a  magis- 
trate (c).  And  it  is  not  sufficient,  that  the  party  who  conducts 
the  prosecution  be  an  officer,  unless  it  be  for  some  offimce  which 
it  is  peculiarly  his  duty  to  prevent  {d).  Thus,  if  a  justice  of  the 
peace  indict  for  an  escape,  against  which  it  is  not  particularly 
his  office  thus  to  proceed,  he  will  not  come  within  the  statute  (?), 


(:■}  15  East,  S70.  (e)  1  Wik  139.  1  Burr.  431.  Hswk. 

(a)  I  Silk.  55.    H»wk.  b.  2.  c.  7T.  b.  2.  c.  27.  s.  S3.  B»e.  Ab.  CertJonui. 

.4.52.    Brc.  Ab.  Ceitjomri,  D.   Bum  D.    Bum  J.  Ceitiorui,  11.    WiDunu 

J.  CcTtionri,  U.    WUIimit  J.  Certio-  J.  Certionui,  VIII.    Dick.  Sen.  399. 

ran,  VI.  (-0  2  T.  R.  «-.    S  T.  B.  33.   Bum 

{b)  1  Salk.  55.    3  Ld.  Rajm.  654.  J.  Certianri,  II.    Williams  J.  Certio. 

a  Stra.  1165.   Hawk.  b.  2.  c.  27.  *.  53.  ran,  Vin.  Dick.  Scm.  399.   Uullock, 

Bac.  Ab.  Certiorari,  D.    WiUiams  J.  242,  3. 

Certiorari,  VI.  (e)  2  T.  R.  47. 

-SaHnlltek,  ldEi.9»,Iii!.    llJ5att,S7i>,i,i. 
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but  if  he  prosecute,  whether  by  indictment  or  presentment,  on 
the  ground  of  a  road  being  out  of  repair,  which  it  is  his  duty  to 
present,  he  will  be  entided  fo  costs  from  the  defendant  (/).  And 
the  prosecutor  of  ^n  indictment  for  stopping  up  a  public  footway, 
which  he  has  been  accustomed  to  use,  is  a  party  injured  within 
die  statute  (^);  and  so  are  persons  who  prosecuted  a  party  for 
keeping  a  steam  engine  emitdng  noxious  vapours  near  their 
houses  (A);  but  a  person  who  indicts  merely  for  an  attempt  to 
commit  a  crime,  is  not  a  party  injured  within  the  act  (f).  If  •. 
the  party  fall  within  the  descriptions  of  the  statute,  the  circum- 
stance of  his  name  not  being  endorsed  *on  the  indictment  will  [*401] 
not  prejudice  the  rights  with  which  he  is  invested  (i). 

If  die  court,  on  the  certificate  of  the  king's  coroner,  have 
given  to  the  prosecutor  one  third  of  the  ^ne^  they  will  order 
that  sum  to  be  deducted  from  the  amount  of  the  taxation  (/)• 
But  the  payment  of  the  fine  does  not  discharge  the  recognizance 
for  the  costs  (ni).  And  if  die  defendant  forfeit  his  recogni- 
zance under  the  statute,  by  not  going  to  trial  at  the  time  speci- 
fied, it  will  not  be  discharged  on  the  application  of  the  bail, 
until  the  costs  of  not  proceeding  to  trial  have  been  paid,  not- 
withstanding the  defendant  was  afterwards  acquitted  and  taken 
in  execution  for  the  amount  of  the  taxation  (n).  And  if  the 
amount  of  the  costs  exceed  the  sum  named  in  the  recognizance, 
the  obligation  of  the  latter  will  not  be  discharged  by  payment 
of  the  sum  therein  mentioned ;  but  it  will  stand  in  force  until 
the  whole  amount  is  satisfied  to  the  prosecutor  (0).  The  sum 
when  duly  ascertained  by  the  master,  becomes  a  vested  debt ; 
smd,  if  the  prosecutor  die  before  they  are  paid,  his  personal  re- 
presentatives may  proceed  to  recover  them  {p)»  Whilst,  on  the 
other  hand,  if  the  defendant  die,  after  convicdon,  his  bail  will 
remain  liable,  and  the  recognizance  may  still  be  estreated  (^). 


(/)  5  T.  B.  33. 

Or)  7  T.  R.  32.  Barn  J.  Certiorari, 
n.    WilKams  J.  Certiorari,  VI. 

(A)  16  East,  194. 

(t)  1  Wila.  139. 

(k)  I  Burr.  54.  Hawk.  b.  2.  c.  27. 
>.  53.  Bac.  Ab.  Certiorari,  D.  Burn 
J.  Certiorari,  IT.  Williams  J.  Certio- 
nri,  VI.  HuUock,  546 

(0  4  Burr.  2125. '  1  Salk.  55.  Bac. 
Ab.  Certiorari,  D.  Com.  Dig.  Certio- 
nari,B.    Williams  J.  Certiorari,  VI. 


(m)  Bac.  Ab.  Certiorari,  D.  Wil- 
liama  J.  Certiorari,  VI.  Hawk.  b.  2. 
c.  27.  8.  S3. 

(n)  3  Burr.  1461.  15  E^t,  572. 
Bac.  Ab.  Certiorari,  D.  Williams  J. 
Certiorari,  VI. 

(0)  13  East,  4.  15  East,  572.  3 
Burr.  1461. 

(p)  1  T.  R.  104.  15  East,  S73. 
Bac.  Ab.  Certiorari,  D.  Williams  J. 
Certiorari. 

(9)  8  T.  R.  409.    15  East,  573. 
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But  as  the  costs  are  given  only  by  the  statute  which  relates 
only  to  removal  of  indictment  from  the  sessions,  the  recogni- 
zance must  be  such  as  the  act  requires,  or  it  will  not  be  allowed 
[*402]  to  stand  as  a  security  for  the  costs,  Rafter  its  condition  has  been 
fulfilled  (r).  And,  therefore,  a  recognizance  to  remove  an  in* 
dictment  from  the  court  of  oyer  and  ^rminer  in  a  larger  sum 
than  ag20  is  a  recognizance  at  common  law,  and  will  be  dis- 
charged when  complied  with,  though  the  costs  remain  im> 
paid  (^9). 


CHAPTER  X. 

OF  OBTAmmO  A  COPT  OF  TBE  I^miCTMELyT'^SSIGJ^Um 
COUJ^SEL—DEFE/irDlN'G  LN"  FORMA  PAUPEJUS^-^AJ^D  OF 
AMMAIGJ^MEJVT  AJ^B  ITS  IJ^CIDBJrTS, 


i  [*403]       *IT  is  a  remarkable  circumstance,  that  the  English  law 

!  Of  obtain*  should  allow  so  much  nicety  to  prevail  with  respect  to  formal 

I  insr  copy 

of  indicts  defects  in  the  indictment,  and  yet  afford  the  defendant  so  little 

,  TDRvX,        opportunity  of  discovering  them.  At  common  law,  he  is  never, 

in  case  of  treason  or  felony,  entitled  to  a  copy  of  the  indict* 
'  ment  (a) ;  though,  if  any  legal  exception  be  taken  to  its  form, 

^  the  court  will,  as  a  favour,  allow  a  copy  to  be  taken  of  the  part 

^  which  it  is  material  to  examine  {b).     And  he  is,  in  all  cases,  al- 

f  lowed  to  have  the  record  read  over  to  him  with  sufficient  dis- 

I  tinctness,  or  even  twice  in  English  (c) ;  as  is  the  case  at  the  pre- 

[*404]  sent  day  where  the  prisoner  *desires  to  plead  autrefois  acquit 
to  an  indictment  for  felony  (d).  And  in  a  case  where  the  de- 
fendant's object  was  to  reverse  an  outlawry  before  conviction 
for  murder,  the  record  of  outlawry  was  read  so  slow,  as  to  afford 
an  opportunity  of  taking  it  down  in  short  hand  {e).     In  offences 


(r)   1  Burr.  11.   2  Stn.  1165.    3  Com.  353.    3  Woodes.  SS6,    1  East. 

Burr.  1463.    Bac.  Ab.  Certiorari,  D.  P.  C.  112. 

Williams  J.  Certiorari,  VI.    Hawk.  b.  (b)  1  Lev.  68.    1  Sid.  85.    Hawk. 

2.  c.  27,  8.  ^,  b.  2.  c.  39.  s.  13. 

(«)  Id.  ibid.    3  Burr.  1461.  (c)  1  Lev.  68.   1  Sid.  85.  Fo8t.40. 

(a)  1  Lev.  68.    Moor,  666.  1  Show.  2  Hale,  236.    Hawk.  b.  2.  c.  39.  s.  13. 

131.    1  Sid.  85.    2  Hale,  236.  4T.R.  Hand,  487,  note*. 

692,3.    3  Burr.  1811.    H.wk.  b.  2.  ^'i'  JL.i:h,  71t. 

c.  39.  s.  13.    FosL  40,  228.    4  Bla.  (c)  lliuids  ^r^iC.  ^7.  note. 
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inferior  to  fiekmy  on  the  other  hand,  it  seems  that  the  right  of 
having  a  copy  of  the  indictment  has  at  all  times  been  admit- 
ted if). 

As  far  as  respects  Aifh  treaton^  this  ancient  rule  against  al- 
lowing a  copy  of  the  indictment  has  been  gready  relaxed  by  the 
provisions  of  the  legislature  [!]•  The  7  W«  III,  c.  3.  enacted^ 
that  all  persons  indicted  for  high  treason,  except  for  counter- 
feiting the  coin,  sign  manual  or  signet,  should  have  a  true  copy 
of  the  whole  indictment,  but  not  the  names  of  the  witnesses, 
five  days  at  least  before  the  trial,  upon  the  application  of  his  at- 
torney or  agent,  and  the  payment  of  reasonable  fees  to  the  offi- 
cer, not  exceeding  five  shillings  for  the  copy  required  [2]«  And,^ 
by  the  seventh  section  of  the  same  act,  every  defendant  is  enti- 
ded  to  a  copy  of  the  panel  of  the  jurors  who  are  to  try  him,  duly 
returned  by  the  sheriiF,  and  delivered  to  him  two  days  at  least 
previous  to  die  trial  [3].  These  privileges  were  further  extend- 
ed by  7  Ann,  c.  21.  s.  11.  which  enacts,  that  after  the  decease  of 
the  pretender,  when  any  person  is  indicted  for  high  treason  or 
misprision  of  treason,  a  list  of  the  witnesses  who  shall  be  pro- 
duced on  the  trial  in  support  of  the  charge,  and  of  the  jury, 
mentioning  their  names,  professions,  and  places  of  abode,  shall 
also  be  given  at  the  same  time  that  a  copy  of  the  indictment 
is  delivered  to  the  party  indicted.  And  these  copies  and  lists 
are  to  be  delivered,  at  least  ten  days  before  the  trial,  in  the 
presence  of  two  credible  witnesses.  But  this  last  act  of  par- 
liament has  since  been  repealed,  as  far  as  it  affects  treasons 
relating  to  the  coin,  which  were  expressly  excepted  from  the 

(/)  Cpo.  Car.  483. 


It)  PsvHBnTAVXAd— A  pcnon  accused  of  high  treason  shall  have  a  copy  of 
the  indictment,  a  reasonable  time,  not  less  than  one  day,  before  the  tria£  and 
abo  within  the  same  time,  a  copy  of  the  panel  of  the  jury.   1  JkUL  Rep,  33. 

[2]  The  act  of  CongKss  passed  April  30, 1790,  sect.  29,  directs  « that  any 
person  who  sl^  be  accosea  and  indicted  for  treason,  shall  hare  a  copy  of  the 
mdictment  ano  a  fist  of  the  jury  and  witnesses,  to  be  produced  on  the  trial  for 
provin^p  llie  said  indictment,  mentioninr  the  names  and  places  of  abode  of 
such  witnesses  and  jurors,  delivered  to  hha  at  least  three  entire  days  before 
he  shall  be  tried  for  the  same.'*  See  notes  preceding  the  forms  of  indictments 
for  treason  in  vol.  3d\ 

[3]  Tu  VwrwB  S'^Tis.— The  prisoner,  indicted  for  treason*  muA  aooofdi- 
ing  to  the  act  of  Cong^ss,  be  furnished  with  the  lists  of  furors  and  witnesses, 
and  the  townships  in  w^ch  they  reside  should  be  specified*  but  it  is  not  re* 
quired  to  spedfy  their  occupations.    3  JktU,  Rep,  342. 

Vol.  I.  2  T 
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[*405]  statute  of  William;   ^and  are  now,  therefore,  to  be  tried  in 
the  same  way  with  common  (eiotdes^g-). 

Although  these  acts  mention  only  *'the  whole  indictment," 
the  prisoner  ought  to  have  a  copy  of  the  caption  also  delivered 
to  him,  for  this  is  as  necessary  to  enable  him  to  conduct  him  - 
self  in  pleading  as  the  other;  and  such  is  now  the  constant  prac- 
tice (A)  [1].     But  if  he  plead  without  having  clamed  these  ad- 
vantages, or  when  they  have  been  imperfectly  granted,  he  can- 
not afterwards  take  advantage  of  the  defect,  for  his  pleading  has 
cured  the  objection  (i). 
Time  «nd       By  necessary  construction,  the  ten  days  mentioned  in  the  sta- 
™tiw    *"^^  rAnn,  C.21.S.11.  must  be  reclioned  after  the  bill  is  found, 
>L  and  before  the  an  lignment  of  the  prisoner;  for,  until  the  find- 

ing of  the  bill,  i'<ere  is  no  inthctment,  and,  upon  the  arraign- 
ment, the  prisoner  must  plead  instanter  (i).  The  ten  days  must, 
in  the  instance  of  the  copy  of  the  indictment,  be  reckoned 
exclusive  of  the  days  of  delivery  and  arraignment,  and  with 
regard  to  the  copy  of  the  panel,  exclusive  of  the  days  of  de- 
livery and  of  trial  (/).  By  general  practice  too  the  time,  at  least 
with  respect  to  the  copy  of  the  indictment,  is  reckoned  exclusive 
of  Sunday,  as  that  b  a  day  on  which  it  will  not  be  presumed 
that  the  prisoner  is  preparing  for  his  defence,  though  this  indul' 
gence  is  not  given  by  the  statute  (m).  When  the  indictment  is 
to  be  read  to  him,  in  cases  to  which  the  act  does  not  apply,  in 
[*406]  order  to  enable  the  defendant  to  plead  autrefois  acquit,  *the 
proper  time  b  to  grant  oyer,  before  he  is  called  upon  to  plead  (n). 
Althou^  the  statute  of  William  requires  that  the  defendant 
shall  have  a  copy  of  the  panel  "  duly  returned  by  the  sheriff," 
if  the  copy  be  delivered  before  the  return  of  the  precept,  it  will 
be  suSicient  within  the  words  and  intent  of  the  act,  because  he 

:.  53.  (m)  FosL  2,  230.   1  E«st,  P.  C.  113. 

Lord  Enkine's  speech,  on  the  trial  of 

(i)  4  Hu^.  St.  Tr.  ^46,  7.    Fott  Hadfield,  thil  >  defendant  has  15  diyi 

230.    2  Silk.  634.    Comb.  5.  between  amu^ment  »nd  triaJ.     Er- 

(*■)  Toil  230.  1  Burr.  643.  Hawk,  ikine'i  Speeches,  5,  v,  7.' 

b.  2.  c.  39.  s.  15.    1  East,  P.  C.  112.  (")  H»wlc.  b.  2.  c.  39.  a.   13.    2 

(1)  F<Mt.  230.    1  Burr.  643.  Hawk.  Leach,  711. 

b.  3.  c.  39.  a.  15.     1  EaM,  P.  C.  112. 


son,  under  the  proTuioni  of  the  tt 
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wiD  have  the  advantage  of  it,  in  the  interval  allowed  to  in- 
quire into  the  character  of  the  jurors,  and  to  prepare  his  chal- 
lenges (a).  The  mode  in  which  the  prosecutor  is  enabled  to 
comply  with  the  requisitions  of  the  statute,  is  by  moving  for  a 
rule  upon  the  sheriff,  to  deliver  to  him  a  list  of  the  jurors  whom 
it  is  intended  to  return  on  the  panel,  in  order  to  deliver  them  to 
the  prisoner  (^)*  If  so  many  of  the  jurors  are  challenged,  that 
a  sufficient  number  are  not  left  in  the  panel,  the  court  will  in 
case  of  a  special  commission  award  a  new  panel  ore  terms,,  and 
in  other  cases  will  award  a  decem  tales,  and  adjourn  to  another 
day,  to  give  the  defendant  time  to  examine  the  new  lists  accord- 
ing to  the  statutes  (q).  Trivial  objections  to  the  mode  of  stating 
the  jurors  returned,  will  not  be  material,  as  where  the  name  is 
mispelled,  but  the  sound  is  not  altered,  and  where,  in  the  addi- 
tion, the  name  of  the  street  in  which  the  defendant  resides,  is 
stated  mrithout  any  circumstance  to  distinguish  it  from  other 
streets,  the  names  of  which  are  similar  (r).  But  if  previous  to 
the  trial,  the  lists  are  discovered  to  be  materially  incorrect,  a 
motion  may  be  made  on  the  part  of  the  crown,  to  allow  the 
sheriff  to  amend  the  panel,  and  then  the  corrected  lists  must  be 
delivered  to  the  parties  indicted  (v). 


♦It  seems  to  be  universally  agreed,  that  at  common  law,  a   r*407] 
prisoner  was  not  entitled  to  defend  by  counsely  upon  the  gene-  fwassign- 
ral  issue  not  guilty,  on  any  indictment  for  treason  or  felony  (^).  counsel. 
This  rule  may  appear  somewhat  strict  and  severe,  as  the  crown 
has  always  the  benefit  of  counsel  to  marshal  its  evidence,  and 
state  the  case  to  the  jury;  but  is,*  in  some  degree,  attempted  to 
be  explained  by  the  maxim,  that  the  judge  is  to  be  counsel  for 
the  prisoner  (m).     It  is  his  duty  to  see  that  all  the  proceedings 
are  regular;  to  examine  witnesses  for  the  defendant;  to  advise 


(o)    4  St.   Tr.   666.     Fort.   230.  (0  3  Inst.  29,  137.    2  Bulrt.  147. 

Hawk.  b.  2.  c.  41.  s.23.  1  East,  P.  C.      Cro.  Car.  147.    Post.  228,  231.  Rep. 


113.  T.  Haidw.  250, 1.    Hawk.  b.  2.  c.  39. 

9. 1.   4  Bla.  Com.  355,  6.  1  East,  P.  C. 
112.    Dick.  Sess.  193.   Doc.  &  St. 


(p)  2  Dougl.  590.  1  Eart,  P.  C. 
Ill  see  fonn  of  nile,  Dougl.  591. 
Last  vol.  Lond.  edit.  259  to  262. 

(q)  Post  63,4,    1  East,  P.  C.  113.  (m)  Sec  4  Bla.  Com.  354^  5,  6,  and 


(r)  6  T.  R  531.    1  E 
(•)  lEj6t,P.C.ll3, 


Eart,  P.  C.  114.      the  note  4.    Doc.  &  St.  259. 
114. 
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him  for  his  benefit;  to  hear  his  defence  with  patience;  and,  in 
general,  to  take  care  that  he  is  neither  irregularly  nor* unjustly 
convicted  (w).  Whereas  when  counsel  are  allowed  a  prisoner, 
it  is  their  business  to  see  that  he  lose  no  advantage,  and  it  is 
then  only  the  duty  of  the  judge  to  be  equal  and  indifferent  be- 
tween the  king  and  the  prisoner  (at);  and  in  prosecutions  in 
which  counsel  may  be  allowed,  the  court  will  not  be  of  counsel 
with  him  (^)*  The  rule  by  which  counsel  are  refused  to  the 
defendant,  applies  only  to  matters  of  fact;  for  whenever  a  point 
of  law  arises  proper  to  be  debated,  he  will  have  counsel  to  dis- 
cuss it(z);  as  whether  the  facts  proved  constitute  any  offence, 
or  the  offence  charged;  whether  the  witnesses  offered  are  com- 
petent; whether  the  jury  are  sufficient,  and  whether  the  indict- 
ment is  properly  framed  (a).  In  these  cases,  it  is  said,  the  prison- 
er must  propose  the  point,  and  the  court  will  assign  him  coun- 
sel if  they  think  it  will  bear  discussion  (b).  But  if  any  doubt 
[*408]  arises  on  *the  trial  of  a  nobleman  by  his  peers,  it  is  said,  they 
will  not  allow  counsel,  but  decide  the  matter  ammig  them- 
selves (c). 

The  refusal  of  counsel  also  applies  only  to  the  general  issue, 
•  and  has  never  been  extended  to  any  coiiateral  issue;  for  upon 
these,  the  prisoner  is  entided  to  their  full  assistance  (d).  Thus 
he  may  have  counsel  to  plead  a  pardon  (^),  to  assign  error  to  re- 
verse outlawry  (/);  but  the  court  cannot  assign  the  defendant 
counsel  on  an  outlawry  for  treason  till  he  has  pleaded  to  the  out- 
lAvrry^  and  then  he  may  have  counsel  on  the  collateral  matter  (g)^ 
or  to  plead  a  formal  acquittal ;  even  though  by  rudeness  and  con- 
tumacy he  should  forfeit  all  claim  to  a  mere  discretionary  in- 
dulgence (A).  And  it  is  said,  that  in  such  cases,  any  one  may 
be  counsel  for  him  without  asugunent  (i),  though  it  is  certaiidy 


(w)  3  Inst.  29.  2  Bulst.  147.  4BUl 
Com.  355,  6.  Dalt  J.  c.  185.  Dick. 
194. 

[x)  4  Haig,  St.  Tr.  705. 

hf)  Ibid. 

(zS  Cro.  Car.  147.  3  Inst.  29, 137. 
2HaJe,  236.  Post  131,  2.  HawlT  b. 
2.  c.  39.  s.  4.'  4  Bla.  Com.  356. 


g 


(a)  Hawk.  b.  2.  c.  39.  s.  4. 
(6)  Hawk.  b.  2.  c.  39.  s.  4. 


Cro. 


C.  C.  147. 

[c)  Hawk.  b.  2.  c.  39.  s.  6. 

[d)  Post.  4^46,  56,  332.    3  Inst. 


i; 


137.  Cro.  Car.  365.  1  Buir.  638.  2 
8tra.825,  6.  2  Hale,  241.  Hawk.  b. 
2.  c.  39.  8.  5.    4  Bku  Com.  356.  n.  9. 

(e)  3  Inst  29,  137.  Hawk.  b.  2.  c. 
39.  8.  5. 

(/)  Post.  46.  2  Stra,  825, 6.  Hawk, 
b.  2.  c.  39. 8.  5.  Burr.  638.  Cro.  Car. 
365. 

(S)  1  Burr.  638. 

(A)  2  Hale,  241. 

(0  Sir.  Tho.  Jones,  180.   Hawk.b. 

w.  C.  *Jtf*  8.  5* 
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better  that  both  the  counsel  and  solicitor -should  be  assigned  hj 
the  court  on  the  nomination  of  the  defendant  (i).  However,  it 
is  certain,  that  any  one  may,  as  amictia  curice^  inform  the  court 
of  any  error  in  the  proceedings,  of  which  they  are  bound  to  take 
cognizance  (/}• 

Even,  up<»i  the  general  issue,  the  strict  rule  of  law  against 
defending  by  counsel,  has  been  considerably  modified  by  mo-< 
dern  practice.  For,  at  the  present  day,  a  prisoner  is  allowed 
counsel  to  instruct  him  what  questions  to  ask,  or  even  to  ask 
questions  for  him  with  respect  to  matters  of  fkct,  and  to  cross 
esuunine  the  witnesses  for  the  crown,  and  to  examine  those  pro- 
duced tn  the  part  of  the  defendant,  though  not  to  address  the  , 
jury  f m).  And  in  *case  of  mere  mis/lemeanours,  or  any  of-  [^409] 
fences  less  than  felony,  it  does  not  appear  that  the  right  of  the 
party  indicted  to  a  full  defence  by  advocates,  has  ever  been  dis- 
puted {n). 

The  rule  by  which  counsel  were  denied  upon  the  general  is- 
sue, on  charges  of  felony  and  treason,  has  been  entirety  abolish- 
ed, as  it  respects  the  latter,  though  it  still  remains  in  force  with 
reference  to  the  former*  In  prosecutions  for  treason,  it  was 
feared,  that  the  very  weight  of  the  charge  would  .tend  to  depress 
the  prisoner,  while  from  its  political  nature,  it  was  too  likely  to 
be  imputed,  in  bad  times,  to  the  innocent  whp  might  be  ob- 
noxious. It  was,  therefore,  enacted  by  the  7  W.  III.  c;  3.  s. 
1.  which,  we  have  seen,  gives  a  copy  of  the  indictment  and  ju- 
rors, that  all  persons  accused  of  any  such  treason,  as  works  cor- 
ruption <^  the  blood,  shaU  be  admitted  to  make  their  full  de- 
fence by  counsel;  and,  upon  their  request,  the  court  before 
whom  they  are  to  be  tried,  are  authorized  and  required  to  as- 
sign them  such  counsel,  not  exceeding  two,  as  they  shall  them- 
selves desire,  and  the  counsel  so  assigned,  shall  at  all  reason- 
able times  have  free  access  to  the  prisoner.  And  by  the  third 
section  of  the  same  act,  its  provisions  are  extended  to  persons 
outlawed  for  treason,  who  may  afterwards,  by  any  other  law, 
put  themselves  upon  their  trial.  But,  by  particular  provisions 
of  this  act  (0),  it  does  not  affect  parliamentary  impeachments,  or 


(k)  Hawk.  b.  2.  c.  39.  s.  7.  Seas.  194. 

(0 


, ,  3  Inst.  29, 13r.    Hawk.  b.  2.  c.         (n)  Gro.  Car.  482,  3.    4  Bla.  Com. 
39.  a.  7.   Dalt.  J.  c.  165.  355,  n.  8. 

(m)  4  Bla.  Com.  354,  5,  6.    ]>iek.         (•}  S.  12, 13. 
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persons  indicted  for  treasons  relating  to  the  coin,  signet,  or  sign 
manual.  By  a  modem  statute  (^),  however,  the  same  indul- 
gence is  allowed  to  persons  impeached  by  the  high  court  of  par- 
liament, though  the  latter  description  of  treasons  are  still  left 
as  at  common  law,  and  no  counsel  can  be  allowed  to  defend 
them  (^).  The  indulgences  thus  granted,  have,  on  several  oc- 
[♦410]  casions,  been  exercised,  and  found  ♦highly  beneficial  to  the  li- 
berties of  the  subject  (r).  And  under  these  acts,  every  prisoner 
is  separately  entided  to  two  counsel,  though  jointly  indicted 
with  others  for  the  same  offence  («)•  But  other  felonies  have 
not,  by  any  statute,  been  made  subject  to  the  same  regulations; 
but,  on  any  appeal,  full  counsel  have  always  been  admitted; 
because,  although  the  object  of  the  prosecution  is  the  death  of 
the  defendant,  it  is  in  form,  in  the  nature  of  a  civil  proceed- 
ing (0. 
Time  and  It  seems,  that  upon  the  true  construction  of  the  statute  of 
aaaigmng  William,  the  prisoners  are  entitled  to  have  counsel  assigned 
counsel,  ten  days  before  amdgnment,  exclusive  of  Sundays,  in  order 
that  they  may  have  full  opportunity  of  preparing  for  their  de-> 
fence  by  professional  assistance  (t/).  The  application  need  not 
be  made  by  the  prisoners  themselves,  but  may  be  by  one  of 
their  intended  counsel,  or  their  agents  and  attomies  {w).  And 
the  latest  practice  seems  to  be  (at),  upon  the  finding  of  the  in- 
dictment by  the  grand  jury,  for  one  of  the  judges  in  court  to 
give  notice,  that  on  application  by  the  agent  or  attorney  for  the 
prisoner  to  the  courts  of  oyer  and  terminer  or  Old  Bailey,  or 
either  of  the  judges,  counsel  will  be  assigned  them,  in  order  to 
prevent  harassing  them  by  bringing  them  up  merely  to  be  re- 
manded. Though  formerly  it  seems  to  have  been  the  mode  to 
bring  them  up,  to  hear  the'  indictment  read,  and  before  reading 
it,  to  assign  them  counsel,  then  to  call  upon  them  to  plead,  and 
remand  for  a  convenient  interval  (t/).  But  when  a  prisoner  is 
allowed  coimsel  upon  a  collateral  fact,  he  is  not  entitled  to  have 


(p)  20  Geo.  n.  c.  30.  Burr.  643. 

(g)  2  Stpa.  825,  6.  («)  1  East,  P.  C.  114. 

(r)  Post.  42,  46,  7.  228.     1  Burp.  (w)  Dourf.  591.    Hawk.  b.  2.  c. 

643.    Dougl.  592.  2  Stra.  825.  4Bla.  39.  s.  10.    1  East,  P.  C.  114.    Post. 

Com.  356.  230,  n. 


• 


(»)  1  East,  P.  C.  111.  (x)  Upon  Hardy's  trial,  1  East,  P. 

(0  3  Dyer,  296,  a.    Hawk.  b.  2.  c.      C.  114. 
39.  s.  3.    See  fonn  of  Assi^ment,  1         (tf)  1  Buxr.  643.    1  Bla.  Rep.  4. 
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them  until  after  he  has  pleaded,  to  defend  him  in  court,  though 
'  they  may  advise  *him  in  private  (z).  And  the  court  will  not  [*411] 
grant  a  rule  for  this  purpose,  when  they  understand  the  secre- 
taries of  state  have  admitted  the  coimsel  to  visit  him  in  pri- 
son (a).  After  cotmsel  are  once  assigned,  the  court  will  not  dis- 
charge them,  though  they  desire  it,  but  will  sometimes  add 
others  to  them  (^)*  But  if  the  prisoner  desire  either  a  ser-  > 
geant  or  king's  counsel,  he  must  pray  it  in  a  distinct  petition, 
when  it  will  probably  be  granted  (c). 


Although  we  have  seen  that  no  one  can  be  convicted  of  a  fe-  Of  appear- 
lony  in  his  absence,  and  at  the  assizes  and  sessions,  the  defend-  defending 
ant  must  appear  in  person,  before  plea,  it  is  otherwise  in  the  ^y  ^^^^^ 
King's  Bench  in  the  case  of  misdemeanours;  for  the  defendant 
may  in  that  court,  when  the  crime  is  inferior  to  felony,  appear 
by  attorney  (d).  And  in  case  of  mayhem,  even  though  it  is 
stated  to  be  done  fehnioualy  in  the  indictment,  the  defendant 
need  not  personally  attend,  but  may  cause  his  plea  to  be  de- 
livered in  the  office  (e).  So,  where  infants  are  prosecuted  for 
misdemeanours,  it  is  the  constant  practice  for  them  to  appear  by 
attorney  in  the  crown  office,  though  in  civil  cases  they  must  de- 
fend by  guardian  (/)•  And  it  is  usual  at  the  sessions  for  the 
party  to  appear,  traverse,  or  deny  the  indictment,  and  enter  into 
a  recognizance  with  sureties  to  appear  and  try  ^t  a  subsequent 
sessions  {g).  So  also  a  clerk  in  court  may  confess  an  indict- 
ment for  his  client  in  his  absence  (A).  And  we  have  seen,  that 
in  order  to  reverse  an  outlawry  before  conviction  on  an  indict- 
ment for  a  misdemeanour,  the  defendant  may  appear  *by  at-  [^412] 
tomey,  though  he  cannot  do  so  on  a  prosecution,  for  a  felo- 
ny (i),  or  when  he  is  taken  for  a  ccmtempt,  or  on  a  cepi  corpus 
upon  an  exigent  (i). 


(x)  7  W.  m.  c.  3.«.  1.  1  East,  P. 
C.  111.  1  Burr.  638.  Dougl.  591, 
note  2.  1  Bla.  a  3.  Post.  41,  228, 
229. 

Ca)  1  Bla.  Rep.  3.    Post.  41,  229. 

(6)  Hawk.  b.  2.  c.  39.  s.  8. 

(c)  See  forms  Hands  Prac.  246»  417. 
Last  vol.  Lond.  edit. 

{d)  Ante,  •337,  ♦8.  1  Lev.  146. 
Kclw.  165.  Dyer,  346.  b.  IRol.  Ab. 
289.  1.  10.    2  Hale,  216.    Cro.  Jac. 


362.  Com.  Dig.  Attorney,  B.  5.  Bac. 
Abr.  Attorney,  B. 

(e)  2  Stra.  1101,  816. 

(/)  2  I.d.  Rajin.  1284.    Tidd.  92. 

ig)  Dick.  Sess.  151,  2. 

Ih)  6  Mod.  16.  Bac.  Abr.  Attor- 
ney,  B. 

(•)  Ante,  •369.  Com.  Diff.  Attor- 
ney, B.  6.  Bac.  Abr.  Attorney,  B. 
4  &  5  W.  &  M.  c.  18. 

{k)  Id.  ibid. 
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Analogous  to  the  practice  of  the  plaii^tiflP's  entering  an  ^*- 
pearance  for  the  defendant  in  a  civil  action  (/),  it  was  enacted 
by  the  48  Geo*  III*  c.  58.  s.  1*  that  if  a  person  in  custody  under 
a  warrant  or  writ  of  capias,  founded  on  an  indictment  in  the 
court  of  King^s  Bench,  (which  we  may  recollect  can  only  be  for 
a  misdemeanour)  shall  not  cause  an  appearance,  and  plea  or  de- 
n^urrer  to  be  entered  for  himself,  within  eig^t  days  after  copjr 
p{  the  indictment  delivered  with  notice  to  plead  in  eight  days, 
it  shall  be  lawful  for  the  prosecutor  to  cause  an  appearance^  and' 
plea  of  not  guilty  to  be  entered  for  him,  and  to  proceed  to  trial 
as  if  he  were  actually  present.  And  there  is  a  similar  provi- 
sion with  respect  to  prosecutions  for  obstructing  revenue  offi- 
cers (m). 


Of  defends  Although  a  defendant  in  a  civil  action  is  never  entidedto 
^  piuipe^  defend  in  formft  pauperis,  diis  rule  does  not  apply  to  criminal 
ris.  {Hx>ceedings;  for  the  reasons  why,  in  the  former  case,  this  in- 

dulgence is  not  allowed,  are  that  the  statute  11  Hen.  VIL  c  12. 
contains  no  provisicm  relative  to  defendants^  and  that  the  court, 
if  they  had  this  discretionary  power,  would  be  enabled  to  dis- 
pense with  the  statutes  relative  to  costs  to  the  prejudice  of  the 
party  suing  (n).  But,  as  in  criminal  cases,  the  prosecutor  re- 
ceives no  costs,  unless  the  indictment  be  removed  by  certiorari, 
and,  therefore,  he  cannot  be  pi^judiced  by  such  an  admission; 
[^413]  the  courts  have  a  discretionary  power  *at  common  law,  of  al« 
lowing  the  party  indicted  to  defend  as  a  paiq>er  (o).  And,  m 
the  exercise  of  this  discreti(m,  they  wiO  admit  a  defendant  to 
plead  a  pardon  in  fortni  pauperis  (/),  and  even  to  defend  an  in- 
dictment for  conspiracy  (^).  By  the  2  Geo.  III.  c.  28.  s.  8.  a 
person  arrested  on  a  capias  or  information,  relating  to  the  cus- 
tonw  upon  making  affidavit,  that  he  is  not  worth  £5^  exclusive 
of  his  wearing  apparel,  may,  at  the  discretion  of  such  judge,  be 
admitted  to  defend  as  a  pauper,  with  the  sane  privileges  as 


(0  Seel3GeaLc.39.   5  Geo.  a  1041»  1314.    SBoir.  IdOSt    6  Mod. 

c  27.    Tidd's  Pnc.  341.  88.   Com.  1%.  Fonni  Paupeiu^  A. 

(»)  36  Geo.  m.  c.  77.  s.  la    35  HuDock,  23a 

Geo.  m.  c  96.    6 T.  &400.  (p)  2  StT».  1214.    Com.  IXr.  For- 

'      3  Keb.  378.    Hullock,  238, 9.  m&  Paupexis»  A.    HuDock,  329,  n.  t. 

R. T. Hard.  211, a; 253.  2Stim.  (9)  Via.  Abr. Pwpem.  A. 
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those  who  may  sue  in  this  manner  for  the  recovery  of  civil 
rights.  , 

The  mode  for  the  party  defending  to  obtain  this  benefit,  is  by 
making  an  affidavit  before  the  judge  or  a  commissioner  of  the 
court,  under  the  last  mentioned  act,  that  he  is  not  worth  jg5, 
and  then  to  petition  to  have  a  particular  counsel  and  clerk  as- 
signed him  (r).  In  civil  cases,  where  the  plcantiff  applies,  he 
must,  at  the  foot  of  his  petition,  add  a  certificate  under  the 
hands  of  two  counsel,  that  they  believe  him  to  have  good 
grounds  of  action;  but  it  does  not  seem  essential  for  a  defend^ 
ant  to  procure  such  an  attestation,  that  he  has  probable  grounds 
of  defence  («)•  When  he  has  prepared  the  affidavit  and  peti- 
tion, he  presents  them,  and  in  civil  cases,  if  the  court  see  $t, 
they  will  issue  an  order  according  to  the  prayer  of  the  plain- 
tiir(^).  But,  where  the  defendant  applies,  he  must  move  the 
court,  and  then  the  order  will  issue  (w). 
^  The  effect  of  this  admission,  when  granted,  is  to  prevent  the 
officers  of  the  court  froni  taking  fees,  as  well  as  those  who  are 
assigned  to  conduct  the  cause  on  the  motion  of  the  defend- 
ant (w).  Under  the  statute  of  *11  Hen.  VIL  the  court  ad-  [*414] 
mitdng  the  plaintiff  to  prosecute  as  a  pauper,  might  punish  him 
if  nonsiuted  {x)\  but  in  criminal  cases,  there  is  no  instance,  at 
least  in  modem  practice,  of  a  prisoner  so  indulged,  having  on 
conviction,  received  an  aggravated  punishment. 


We  have  seen  that  although  a  defendant  accused  only  of  a  Of  arraiga- 
misdemeanour,  may  be  foxmd  guilty  in  his  absence,  this  can  |!^*UJi^*^ 
never  be  done  in  capital  felonies,  but  it  is  necessary  that  he  dents, 
should  personally  attend,  and  it  should  so  appear  on  the  re- 
cord (y).     When,  therefore,  he  either  voluntarily  appears  to  the 
indictment,  or  was  before  in  custody,  or  is  brought  in  upon  pro- 
cess to  answer  it,  he  is  immediately  to  be  arraigned  thereon, 


Paupers,  B.  {vi)  Hullock,  328,  n.  1. 

Paupers,  B.  \x)  Vin.  Abr.  Paupers^  C.    Com. 

Dig.formaPauperiSjA.  Hullock,  223. 
(tt)    Comb.  77.    ViJi.  Abr.    Pau-         (v)  Ante,  p .  •358.    2  Hale,  ^Vb, 
ipers,  B.  1  Show.  131. 
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which  is  the  next  stage  of  criminal  prosecution  (z).  Different 
derivations  have  been  assigned  to  the  term  arraignment  (a) ;  it 
signifies  the  calling  of  the  defet^jiant  to  the  bar  of  the  court, 
to  answer  the  accusation  contained  in  the  indictment  {b)*  It 
consists  of  three  parts ;  Ist,  calling  the  prisoner  to  the  bar  by 
his  name,  and  commanding  him  to  hold  up  his  hand;  2dly^ 
reading  the  indictment  to  him  distinctly  in  English,  that  he 
may  understand  the  charge;  and,  3dly,  demanding  of  him  whe- 
ther he  is  guilty  or  not  guilty,  and  asking  lum  how  he  will  be 
tried  {c). 

The  first  of  these  ceremonies  is  intended  the  more  completely 
to  identify  the  prisoner  as  the  person  named  in  the  indictment, 
[*415]  because  by  holding  up  his  hand  when  *his  name  is  called,  he 
acknowledges  himself  to  be  properly  described  under  that  ap- 
pellation (d).  But  this  ceremony  is  not  absolutely  necessary, 
for  if  the  prisoner  obstinately  refuse  to  hold  up  his  hand,  the 
same  purpose  is  answered  by  any  admission  that  he  is  the  per- 
son intended  (e)*  And  it  seems  not  to  be  usual  at  all  to  require 
it  of  a  peer  (^ ). 

The  intention  of  reading  the  indictment  to  the  prisoner,  is  ^ 
that  he  may  fully  understand  the  charge  to  be  produced  agsdnst 
him  {g).  This  is  to  be  done  in  English  by  a  very  ancient  sta- 
tute, long  before  the  proceedings  in  general  were  in  our  own 
Janguage,  and  when  all  the  written  part»  of  the  accusation  were 
scrupulously  framed  in  Latin  (A),  And  it  seems  that  the  in- 
dictment is  to  be  read,  although  the  defendant  has  had  a  copy 
delivered  to  him  {t).  The  mode  in  which  it  is  read  is,  after 
saying  "  A.  B.  hold  up  your  huid,^'  to  proceed,  "you  stand  in- 
dicted by  the  name  of  A,  B,,  late  of,  &c.  for  that  you,  on,  &c." 


(z)  2  Hale,  216.  4  Bk.  Com.  322. 
Bum  J.  Arraignment.  Williams  J.  Ar- 
raignment 

(a)  Johnson's  Dick.  Arraignment 
Jac.  Die.  Arraignment.  Dalt  c.  185. 
2  Hale,  216^  7.    4  Bla.  Com.  322. 

(6)  2  Hale,  216.  4  Bla.  Com.  322. 
Bum  J.  Arraignment  Williams  J. 
Arraignment.  4  Uarg.  St.  Tr.  777, 8. 

(c)  2  Hale,  219.  Williams  J.  Ar- 
nignment  Dick.  Sess.  160.  See 
forms  Harg.  St.  Tr.  4  vol.  777,  661. 
2  Hale,  219.  Dick.  Sess.  158, 160,  and 
last  vol.  Lond.  edit 

id)  2  Hale,  219.  Dalt  c.  185. 
Hawk.  b.  2.  c.  28.  s.  2.   4  Bla.  Com. 


323.    Bum  J.  Arrai^ment.  Williams 
J.  Arraignment.    Dick.  Sess.  158. 

(tf)  Sir  T.  Raym.  408.  1  Bla.  Rep. 
3.  2  Hale,  219.  Hawk.  b.  2.  c.  28.  s. 
2.  4Bla.  Com.  323.  Bum  J.  Arraign- 
ment WiUiains J.  Arraignment  Dick. 

(f)  2  Hale.  219.  n.  a.  Hawk.  b.2. 
c.  28.  6.  2.  n.  3. 

{ff)  2  Hale,  219.  Dalt  c.  185.  4 
Bla.  Com.  323.  Williams  J.  Amugn- 
ment    Dick.  Sess.  160. 

(A)  37  Ed.  III.  c.  15.  Hawk.  b.  2. 
c.  28.  s.  3.    4  Bla.  ( 


Com.  323. 


(0  1  Buir.  643. 
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and  then  to  go  through  the  whole  of  the  mdictment  (k).  If  the 
defendant  wish  to  plead  autrefois  acquit,  the  indictment  is  to  be 
so  slowly  read,  that  the  defendant  may  take  it  down,  so  as  to 
state  it  correctly  in  his  plea  (/)• 

After  this  is  concluded,  tlie  clerk  of  the  arraigns  proceeds  to 
the  third  part  of  this  branch  of  the  proceedings,  by  adding, 
"how  say  you  A.  B.,  are  you  guilty  or  not  guilty  (m)  ?"  Upon 
this,  if  the  prisoner  confesses  the  ^charge,  the  confession  is  re-  [#416] 
corded,  and  nothing  is  done  till  judgment  (/t).  But  if  he  denies 
it,  he  answers  ^^not  guilty ^^^  which  was  abbreviated  upon  the 
minutes  "non  cul,"  or  ^nient  cuU^  for  non  culfiabiiis  or  nient 
culpable;  upon  which  the  clerk  of  assize,  or  clerk  of  arraigns, 
on  behalf  of  the  crown,  replies  that  the  prisoner  is  guilty,  and 
that  he  i^  ready  to  prove  the  accusation  (&)•  This  is  done,  in 
the  same  abbreviated  method  by  two  monosyllables  cuL  prit: 
cul*  which  means  culpalnlis  or  culpable^  and  signifies  that  the 
prisoner  is  guilty;  and/rtf,  which  is  put  for  presto  sum  or  pa- 
ratus  vertficare^  and  imports  that  he  is  ready  to  prove  his  as- 
sertions (/)•  This  is,  therefore,  a  vivfi  voce  replication  on  the 
part  of  the  crown,  and  not,  as  some  from  the  corruption  of  lan- 
guage have  been  led  to  suppose,  an  epithet  of  reproach  Applied 
to  the  defendant.  Dalton  indeed  supposes  it  to  mean  "  guilty 
already  (y),"  but  there  does  not  seem  to  be  any  meaning  in  the 
addition  of  the  latter  word,  and  this  interpretation  does  not  ap- 
pear to  be  supported  by  any  other  authorities;  but  in  capital 
cases,  the  omission  of  the  statement  of  this  replication  or  simi- 
liter on  the  record,  or  a  mistake  therein  is  immatenal  (r).  After 
issue  is  thus  joined,  the  clerk  proceeds  to  ask  the  prisoner  '^how 
will  you  be  triedT^  which  anciently  referred  to  the  alternative 
of  trial  by  battle  or  by  jury  («).  But,  at  the  present  day,  as 
since  the  abolition  of  ordeal,  there  can  be  no  niode  of  trial  but 


(Jb)  Dak.  J.  c.  185.  Bum  J.  Sea- 
110118.  Cro.C.  C.7.  pick.  Seas.  160. 
as  to  the  fonn  of  reading  indictment, 
see  Dick.  Sess.  160,  and  ust  voL  Ix>nd. 
edit. 

7)  Ante,  •403,  •*. 

[m)  2  Hale,  119.  Dah.  J.  c.  185. 
1  Burr.  643.  Williams  J.  ArraigTiraent. 
Bum  J.  Sessions.  Cro.  C.  C.  7.  Dick. 
Sess.  160. 

(«)  4  Haig.  St.  Tr.  779.  Dalt  J. 
c.  185.  Bum  J.  Sessions.  Dick.  Sess. 
160. 

(o)  Dalt.  J.  c.  185.     4  Bbu  Com. 


fi 


339.  See  form  of  Entry.  4  Bla.  Com. 
App.  and  last  vol.  Lond.  edit. 

(/>)  4  Bla.  Com.  339.  2  Hale,  219. 
Dalt.  J.  c.  185.  See  form  4  Hai-g.  St, 
Tr.  778.    Last  vol.  Lond.  edit. 

(g)  Dalt.  J.  c.  185. 

(r)  5  T.  U.  513, 4.  519.  2  Stra.  77S, 
4  Burr.  2804, 5.  6  Mod.  '281.  Leach, 
276,  7.  But  see  4  Bla.  C.  339,  &  id. 
Appendix,  s.  1. 

(«)  4  Bla.  Com.  340.  Dick.  Sess. 
166.  See  form  4  Harg.  St.  Tr.  778. 
Last  vol  L.ond.  edit. 
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by  the  country,  the  prisoner  replies,  *'  by  God  and  my  coun- 
[*417]  try;*'  to  which  the  clerk,  in  the  humane  presumption  *of  the 
party's  innocence,  rejoins  "God  send  you  a  good  deliver- 
ance (^)."  This  being  done,  he  writes  on  the  indictment  "po. 
se,"  for  ponit  se,  meanuig  that  the  defendant  puts  himself  upon 
the  country,  and  thus  the  form  of  the  arraignment  concludes  (u). 
In  prosecutions  for  treason,  as  the  defendant  cannot  be  tried 
immediately  after  arraignment,  he  is  remanded  by  rule  to  be 
brought  up  again  at  some  fixed  period  to  take"  his  trial  (w)» 

It  has  been  laid  down,  that  the  prisoner  ought  to  stand  at  the 
bar,  during  his  arraignment,  without  irons,  shackles,  or  any* 
other  restraint,  unless  there  is  danger  of  an  escape  (x)  [1].  But  a 
distinction  has  been  taken  between  the  time  of  arraignment  and 
trial,  and  it  seems  to  be  the  better  opinion,  that  he  is  not  enti- 
tled to  have  his  ifetters  taken  off  imtil  after  he  has  pleaded  {y). 
When  the  party  indicted  is  deaf  and  dumb,  he  may,  if  he  un- 
.  derstand  the  use  of  signs,  be  arraigned,  and  the  meaning  of  the 
clerk  who  addresses  him,  conveyed  to  him  by  signs,  and  his 
signs  in  reply  explained  to  the  court,  so  as  to  justify  his  trial 
and  the  infliction  of  legal  penalties  (z).  In  addition  to  the  usual 
forms  of  arraignment,  it  seems  to  be  the  practice  for  a  peeress, 
•  when  about  to  be  tried  by  her  peers,  to  be  arraigned  kneeling, 
and  to  rise  after  the  joining  of  the  issue  (a). 

In  the  case  of  murder  at  common  law,  it  was  usual  to  post- 
pone the  arraignment  of  the  prisoner  on  the  indictment,  until  a 
year  and  a  day  had  elapsed,  unless  the  evidence  were  very  clear 
against  him,  and  no  appeal  depending  (^).  But  now,  by  3  Hen. 
[*418]  VII.  c.  1.,  the  justices  *shall  proceed  to  try  him  upon  an  indict- 
ment for  murder  or  manslaughter,  though  within  the  year,  and, 
if  acquitted,  he  may,  at  their  discretion,  be  detained  to  answer 
an  appeal;  for  autrefois  acquit,  upon  an  indictment,  is  no  bar  to 

(0  2  Hale,  219.    4  Bla.  Cora.  341.  119.    Hawk.  b.  2.  c.  2a.  s.  1.  Kel.  10. 

Cro.  C.  C.  7.    Burn  J.  Sessions.  Wil-  (y)  6  St.  Tr.  230.    1  Leach,  36. 

liams  J.  Arraignment.    Dick.  Sess.  2  Hale,  219.  n.  b.    4  iJla.  Com.  322. 

160.    4Harg.  St.  Tr.  778.  n.  2.    Hawk.  b.  2.  c.  28.  s.  1.  n.  2. 

(m)   2  Hale,  119.    Cro.  C.  C.  7.  Cro.  C.  C.  8,9.    Williams  J.  Arraign- 

BiimJ.  Sessions.  Williams  J.  Arraign-  ment.    4  Hare-.  St.  Tr.  697. 

ment    Dick.  Sess.  160.  (2)  1  Leacn,  102. 

(w)  4  Harg-.  St.  Tr.  778.  '     (a)  1  Leach,  146. 

(x)  2  Inst.  315.  3  Inst.  34.  2  Hale,  (A)  2  Hale,220.  Hawk. b. 2. c. 28. 8.1. 

[11  Pexnstlvaxia. — By  the  act  of  Assembly,  passed  28th  March,  1808, 
Ford.  Ab.  new  edit.  274,  it  is  enacted  "  that  no  person  arraigned  on  any  in- 
dictment, who  .«?hall  be  bound  by  recognizance  to  abide  the  judgment  of  the 
court,  shall  be  put  within  the  prisoner's  bar  to  plead  to  the  same,  or  be  con- 
fined therein  during  his  or  her  trial,  but  shall  have  an  opportunity  of  a  full  and 
free  communication  with  his  or  her  counsel." 
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that  vindictive  proceeding.  Other  offences,  however,  remain 
as  at  common  law,  though  it  is  the  constant  practice  not  to  wait 
until  the  termination  of  the  year,  without  regard  to  the  appeal. 
And  as  by  the  21  Hen.  VIII.  c.  11.  the  prosecutor  may  have 
restitution  of  his  goods  in  the  ordinary  mode  of  criminal  pro- 
ceedings, the  appeal  of  robbery  has  fallen  into  disuse  (c).  If 
there  be  an  inquisition  before  the  coroner  for  murder,  and  also 
an  indictment  for  murder  found  by  the  grand  inquest,  the  prac- 
tice is  to  arraign  and  try  the  prisoner  at  the  same  time  upop 
both  of  them,  and  to  endorse  the  acquittal  or  attsunder  upon  both 
presentments  {d)»  But  if  he  be  arraigned  upon  the  latter  only, 
there  ought  to  be  an  entry  of  cesset  processus  upon  the  former, 
as  to  the  prisoner,  or  otherwise  he  may  be  prosecuted  to  out- 
lawry (e).  It  seems  that  if,  after  arraignment,  the  prisoner  by 
consent  withdraw  his  plea  of  the  general  issue,  and  plead  to  the 
jurisdiction,  he  may  afterwards  be  again  arraigned  upon  the  . 
same  indictment,  and  the  former  arraignment  is  no  answer  {/). 
Where  several  defendants  are  to  be  charged  upon  the  same  in- 
dictment, they  should  be  all  arraigned  together  on  the  first  <iay 
before  any  of  them  are  brought  to  trial,  and,  on  the  next  day, 
proceed  to  trial  with  one  or  more  of  them  together,  as  shaU  be 
'  found  most  convenient  for  the  purposes  of  justice  (^). 

It  seems  to  be  agreed,  that  the  total  want  or  omission  of  the 

krraignment  would  be  sufficient  ground  for  reversing  judgment 

^.,  -^  tor  attainder,  after  they  have  been  pronounced  against  the  de- 

\,  ..  cndant,  even  on  his  own  confession  (A).     *But  it  is  doubtful,   [*4l9j 

Aether  it  is  absolutely  necessary,  in  case  of  an  appeal  at  least, 

0      estate  it  on  the  record  (?).     And  it  is  said,  that  if  it  be  stated 

*  f    the  record,  that  the  defendant  had  oyer  of  the  indictment, 

I  •    hall  be  intended  that  he  was  arraigned  formally  upon  it  (i). 

r       Tie  proper  mode  of  stating  the  arraignment  on  the  record  is 

*V  ^ .  *iis   form,  "  and  being  brought  to  the  bar  here  in  his  own 

^ir  person,  he  is  committed  to  the  marshal,  &c."     And 

« 

\^  asked  how  he  will  acquit  himself  of  the  premises,  (in  case 

ny,  and  *'  of  the  high  treasons,"  in  case  of  treason,)  above 

.  ,M  to  his  charge,  saith,  &c.  (/).     If  this  statement  be  omitted, 

*•  r 


\ 


i: 


c)  2  Hale,  221,  2. 

[d)  2  Hale,  221.    1  East,  P.  C.  371. 

f)  2  Hale,  221. 
(/)  Post  16, 23.  1  Wils.  157.  Cro. 

(^)  Kel.  8. 

(A)  2  Hale,  218.   S  Mod*  265.    1 


Show.  131.  Hawk.  b.  2.  c.  28.  a.  6. 
Com.  Dig*.  Indictment,  M. 

(«)  Hawk.  b.  2.  c.  28.  s.  6. 

(h)  1  Show.  132.  Com.  Dig.  In- 
dictment, M. 

(0  Hawk.  b.  2.  c.  28.  s.  6.  4  Bbu 
Com.  Appx.  in.   Last  vol.  Lond.  ed. 
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it  seems  the  record  will  be  erroneous  (m).  This  does  not  ap- 
pear to  have  been  thought  so  necessary  in  an  appeal,  though 
why  the  distinction  should  arise  appears  uncertain  (n). 
Ofihfi  ar-  At  common  law,  the  accessary  could  never  be  arraigned  be- 
of  princi-  fore  the  actual  attainder  of  the  principal;  and,  therefore,  where 
^■^•■^^  the  attainder  of  the  former  was  prevented  by  his  death,  stand- 
riei.  ing  obstinately  mute,  challenging  peremptorily  above  the  num- 

ber allowed  by  law,  being  pardoned,  or  admitted  to  the  benefit 
of  clergy,  the  latter  altogether  escaped  from  justice  (o).  And 
it  was  necessary  that  the  attsunder  of  the  principal  should  be 
upon  the  very  same  charge,  in  which  the  accessary  was  in- 
cluded {f>).  But  it  was  no  objection  to  the  arraignment  of  the 
accessary,  that  the  attainder  of  the  principal  was  erroneous,  as 
none  can  take  advantage  of  that  circumstance  but  tiie  individual 
[*420]  against  whom  it  was  pronounced  (y);  *though,  if  both  are  at- 
.  .  tainted,  the  renewal  of  the  attainder  of  the  latter  reverses  also 
that  of  the  former  (r).  And  it  was  considered,  that  if  the  prin- 
cipal were  once  attainted,  whether  after  conviction  by  verdict 
or  outiawry,  his  subsequent  death  or  pardon  would  not  in  the 
least  prevent  the  arraignment  of  the  accessary  (*). 

Notwithstanding  these  exceptions,  which,  in  some  degree, 
modified  the  rule  requiring  the  attainder  of  its  accessary,  its 
consequences  became  so  injurious  to  public  justice,  that  it  was 
found  necessary  for  the  legislature  to  remedy  the  mischiefs  it 
produced.  And,  therefore,  the  1  Ann,  sess.  2.  c.  9.  s.  1.  enact- 
ed, that  if  any  principal  offender  were  convicted  of  felony,  stood 
mute,  challenged  peremptorily  more  than  the  proper  number  of 
jurors,  was  pardoned,  received  the  benefit  of  clergy,  or  was 
otherwise  delivered  between  conviction  and  attsunder,  the  ac- 
cessary shall  be  arraigned,  tried,  and  punished,  as  if  the  princi- 
pal had  been  actually  attainted.  By  the  second  section  of  tiie 
same  statute,  receivers  of  stolen  goods  may  be  punished  as  for 
a  misdemeanour,  though  the  actual  thief  be  not  convicted,  and 
by  the  5  Ann,  c.  31.  s.  6«  the  same  proceedings  .may  be  had  in 
this  case,  though  the  principal  be  not  even  taken.    The  same 


(ffi)   3  Mod.   365.    1   Show.   132.  b.  2.  c.  29.  s.  39. 

Hawk.  b.  2.  c.  28.  s.  6.  (g)  9  Co.  Rep.  119.    2  Inst.  184. 

(n)  Hawk.  b.  2.  c.  28.  s.  6.  Hawk.  b.  2.  c.  29.  s.  40. 

(o)  2  Inst  183,  4.    Cro,  Eliz.  541.  (r)  1  Rol.  Abr.  777.    9  Co.  Rep. 

2  Hale,  222.    Post  362,  3.    Hawk.  b.  119.    Hawk.  b.  2.  c.  29.  s.  40. 

2.  c.  29.  s.  41.    4  Bh.  C.  323.  («)  Cro.  Eliz.  541.    2  Dyer,  120. 

iff)  2  Inst  184.  Plowd.  98, 9.  Hawk.  Hawk.  b.  2.  c.  29.  s.  42. 
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jnrovisioAs  were  also  by  two  recent  acts  {t)  extended  to  other 
things,  not  supposed  to  be  included  in  the  descriptions  of  former 
statutes.  Still  if  the  supposed  principal  be  so  acquitted  that  he 
may  effectually  plead  autrefois  acquit,  in  bar  to  any  subsequent 
prosecution  for  the  same  charge,  it  is  clear  that  the  accessary 
cannot  be  arraigned;  for  the  maxim  is  ubi  factum  nullum  ibi 
fortia  nulla,  and  there  can  be  no  derivative  guilt  where  there  is 
nothing  from  whence  it  could  have  its  origin  (u). 

♦Formerly,  it  seems,  that  the  accessary  could  never  be  ar-  [*421] 
raigned  before  the  appearance  of  the  principal;  but  now  it  is 
the  better  opinion  that  he  may  be  called  upon  to  answer  and 
plead,  though  the  trial  cannot  proceed  further,  except  in  those 
cases  which  we  have  already  noticed  (xc;)*  But  where  there  are 
several  principals,  and  the  defendant  is  indicted  as  accessary  to 
one  only,  the  non-appearance  of  the  rest  will  be  no  bar  to  his 
conviction,  if  his  own  principal  have  appeared  to  the  charge  (x)* 
It  has,  however,  been  doubted  whether,  if  he  be  indicted  as  ac- 
cessary to  several,  and  on&  of  them  only  has  appeared,  whether 
he  can  be  tried  before  the  rest  are  convicted ;  but  it  now  seems 
agreed  that  he  may  be  so  arraigned,  and  that  he  shall  be  con- 
sidered as  accessary  to  him  who  has  been  convicted;  though 
the  evidence  prove  him  to  have  stood  in  that  relation  of  guilt 
to  several  (y). 

When  the  principal  and  accessary  appear  together,  they  may 
both  be  arraigned  together,  plead  together,  and,  if  both  rely 
upon  the  general  issue,  be  tried  by  the  same  jurors  (z).  In  this 
case,  the  jjmy  will  be  charged  to  inquire  first  respecting  the  guilt 
of  the  principal,  and  afterwards  that  of  the  accessary;  and  that 
if  they  think  the  former  innocent,  the  latter  must,  of  course,  be 
acquitted  (a).  If,  however,  the  principal  plead  in  abatement  or 
bar,  instead  of  answering  to  the  felony,  the  arraignment  of  the 
accessary  will  be  delayed,  until  after  the  determination  of  the 
collateral  objection  (6).    And,  upon  the  trial,  the  accessary  is 


(t)  22  Geo.  m.  c.  58.    29  Geo.  II.  (z)  2  Inst  184.  iHale,  624.  2  Hale, 

o.  30.  223, 4.  Hawk.  b.  2.  c.  29.  a.  47.  4  Bla. 

(v)  4  Co.  Rep.  43.    Hawk.  b.  2.  e.  Com.  323. 

29.  s.  36.  (a)  2  Inst  184.    9  Co.  Rep.  119. 

(w)  2  Hale,  223.    Hawk.  b.  2.  e.  1  Hale,  624,  5.  2  Hale,  222, 3.  Hawk. 

29.  8.  45.  b.  2.  c.  29.  s.  47.    Fost.  360. 

(x)  Hawk.  b.  2.  c.  29.  s.  46.  (b)  2  Inst.  184.    Hawk.  b.  2.  c.  29. 

(y)  9  Co.  Rep.  119.    1  Hale,  624^  s.  47. 
Fost.  36K  Hawk.  b.  2.  c.  29.  s.  46. 
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fully  at  liberty  to  dispute  the  guilt  of  the  principal,  even  though 
r*422]  he  has  been  ^previously  convicted,  and  by  establishing  his  in- 
nocence, proves  his  own  (c).     Where,  upon  the  same  trial,  the 
principal  and  accessary    are    severally    convicted,  judgment 
should  be  first  pronounced  on  the  former,  and  afterwards  on 
the  latter  (d). 
Ofamign-      If  there  be  two  indictments  against  the  same  person  for  the 
geveral  in-  same  offence,  as  for  murder  and  manslaughter,  in  respect  of  the 
^tments.  same  death,  or  an  inquisition  of  the  coroner,  and  an  indictment 
found  by  the  grand  jury ;  the  proper  course  is  to  arraign  him 
upon  both  at  the  same  time,  and  to  endorse  this  acquittal  or  at- 
tainder on  them,  that  he  may  not  again  be  disturbed  by  another 
proceeding  (^).     For  if  he  be  arraigned  upon  one  only  and  ac- 
quitted, he  must  be  tried  upon  the  other,  and  plead  his  former 
acquittal  {/)•    But  if  the  prisoner  be  arraigned  upon  the  indict- 
ment only,  there  ought  to  be  an  entry  of  cesset  processus  on  the 
coroner's  inquest,  for  otherwise  the  prisoner  might  be  oudawed 
upon  it  (jr).    If^  however,  the  same  man  be  indicted  for  various 
robberies,  committed  upon  several  persons,  he  may  be  severally 
arraigned  and  tried  upon  each  indictment,  in  order  that  the  par- 
ties injured  may  obtain  the  restitution  of  their  goods  they  are 
entitled  to  under  the  statute  (h). 
Of  theinci-      Such  is  the  most  usual  course  of  proceeding  upon  the  arraign- 
nienm^  ment  of  the  prisoner.     But  there  are  several  incidents  which 
sometimes  arise  in  this  stage,  which  give  a  different  direction 
to  the  prosecution,  and  which  we  must  here  consider.     Instead 
of  pleading  not  guilty,  and  putting  himself  upon  his  country  as 
he  usually  does,  he  may  deny  that  he  is  the  person  intended — 
plead  in  abatement — stand  mute— or  confess  that  he  is  guiltj^ 
r#'423l        *When  the  prisoner  denies  that  he  is  the  same  person,  being 
Denial  of  brought  in  upon  a  former  attainder  or  otherwise,  he  must  state 
that  objection  ore  tenus  to  the  court,  to  which  the  attorney  ge- 
neral will  reply,  verbally,  that  he  is  Ifeady  to  prove  him  so,  and 
a  venire  will  be  ordered  to  try  that  issue  returnable  instcm- 


(c)  Fost.  365, 121.    1  Leach,  288.  M.    Ante,  •164. 

Hawk.  b.  2.  c.  29.  a.  47.  n.  4.    4  Bla.  (/)    1  Salk.  382.    Com.  Dig^.  In-    ' 

C.  324.  dictment,'M. 

(d)  1  Hale,  625,  (^)  2  Hale,  221. 

le)  1  East,  P.  C.  SM.   1  Salk.  382.  (h)  21  Hen.  VIH.  c,  11.   Hawk.  U 

2  Htde,  221.    Com.  n'lg.  Indictment,  2.  c.  28.  a.  T. 

« 
•  See  farmof  entry  of  (rial,  4  Bla.  Coot.  AppSiY.  Last  vol.  Load.  edit. 
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ttr  (i).  Where  this  plea  is  expected,  the  sheriff  ought  to  have 
a  jury  ready  in  order  to  try  the  issue  (i).  And  the  court  will 
not  put  off  the  trial  of  this  point,  on  the  application  of  the  de- 
fendant, unless  it  be  uncertain  what  he  ought  to  plead,  or  very 
strong  ground  be  sho^vn  them  (/)•  Nor  is  it  proper,  in  this 
case,  for  the  crier  to  make  proclamation  (m).  It  seems,  that  if 
a  defendant  be  brought  in,  upon  an  allegation  that  he  has  been 
attainted,  and  stands  mute,  this  trial  of  identity  shall  be  taken, 
unless  he  has  been  either  actually,  or  by  bail,  in  the  custody  of 
the  court  from  die  time  of  his  former  arraignment,  and  he  will 
not  be  concluded  by  the  return  of  the  sheriff  upon  a  cepi  cor- 
pus (n).  Where  he  is  arraigned  for  the  original  offence,  and 
pleads  thus,  if  the  issue  be  found  against  him  he  must  answer 
over  to  the  felony;  but  if  he  has  been  formerly, attainted,  then 
nothing  remams  but  tQ  award  execution  against  him  (o). 

When  the  defendant  has  any  matter  to  plead  in  abatement.  Pleading 
as  misnomer,  autrefois  acquit,  a  pardon,  &c.  this  is  the  proper  ,Qeiit. 
time  for  him  to  introduce  it  before  he  pleads  to  the  felony  (/>). 
But  there  are  instances  of  his  being  permitted,  as  a  matter  of 
iavour,  after  the  plea  of  not  guilty  has  been  recorded,  to  with* 
draw  it  and  plead  to  the  jurisdiction  (jj).   The  nature  and  mode 
•f  this  description  ^of  pleading  will  be  considered  hereafter,    r*424] 
when  we  take  a  general  view  of  the  pleadings  upon  the  indict- 
•  ment  (r). 

When  the  prisoner  upon  his  arraignment  totally  refuses  to  Of  standi 
answer,  insists  upon  mere  frivolous  pretences,  or  refuses  to  put 
himself  upon  the  countzy  after  pleading  not  guilty,  he  is  said  to 
stand  fnute{s)  [1].  But  if  he  demurs,  or  challenges  peremptorily 
more  than  the  number  of  jurors  allowed  by  law,  he  will  not  be 
regarded  as  having  stood  mute  by  reason  of  his  obstinacy  in 
the  one  case,  or  his  subsequent  silence  in  die  other  (^).     If  he 

(0  Post.  41.  IBla.  Rep.  4.  2  Burr.  liams  J.  ArrsugnmeDt.  Dick.  Sesg.  161. 

181(5.    1  Burr.  638,  9.  iq)  1  Wils.  157. 

(k)  1  Bunk  638,  9.  (r)  See  chapter,  post. 

(/)  3  Burr.  1811.    1  Bla.  Rep.  4.  (t)  2  Dyer,  241.  b.    Keilw.  7a.    2 

Post  41.  Inst.  178.  2  Hale,  316,  7.  4  Bla.  Com. 

(m)  3  Burr.  1811.  324.    Hawk.  b.  2.  c.  38.  s.  1.  Bom  J. 

in)  2  Hale,  402.  Mute.    Williams  J.  Mute. 

(»)  FoBt.  43.  (0  Hawk.  b.  2.  c.  30.  «.  2,  3.    3 

ip)  2  Hale,  219.  Cro.G.C.9.  Wil-  Inst.  327.    WUIiamt  J.  Mute. 

—  ■       ■    ■  .  ■  '  ■  !■ 

[1]  In  the  case  of  the  United  StsXdB  v.  Hare,  et  al.  Cir.  Court  Maryland 
District,  May  Sessions,  1818,  the  court  decided  that  if  a  prisoner  charged  whh 
a  felony  aguinst  the  laws  of  the  United  States,  stands  mute,  tJie  trial  will  proit 
oeed  by  jury  as  if  tike  prisoner  had  pleaded  not  guilty. 
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18  wholly  silent,  an  inquest  must  be  impanelled  to  inquire  whe-* 
ther  he  is  obstinately  mute,  or  dumb,  ex  visiiatione  Dei^  which 
may  be  by  the  oath  of  any  twelve  persons  who  may  happen  to 
be  present  (u).  But  after  an  issue  has  been  joined,  if  the  pri- 
soner stand  mute,  while  the  jury  are  in  court,  the  investigatioa 
may  be  taken  before  them,  if  circumstances  render  it  requi* 
site  {w).  If  they  return  that  he  is  dumb,  ex  visitatione  Dei  (x\ 
the  court  will  use  every  means  to  convey  to  him  information  of 
the  nature  of  the  arraignment,  and,  if  he  be  incapable,  in  any 
way,  of  expressing  his  desires,  the  clerk  of  arraigns  wttl  enter 
for  him  a  ple^  of  not  guilty^  and  the  trial  will  proceed  as  if  he 
had  pleaded  (e/).  In  this  case,  it  is  the  duty  of  the  court  to  ex- 
amine all  the  proceedings  with  a  critical  eye,  to  take  every  fair 
advantage  on  behalf  of  the  prisoner,  and  to  render  him  every 
possible  service  consistent  with  the  rules  of  the  law  (2).  It  has 
[#4S5]  been  said,  *that  a  doubt  exists  whether  supposing  him,  under 
these  circumstances,  to  be  found  guilty  of  a  capital  offence, 
judgment  of  death  can  be  pronounced  against  him  (a);  but,  it  is 
clear,  that  sentence  of  inferior  penalties,  as  transportation,  may 
be  passed  and  carried  into  execution  (&),  and  it  would  be  absurd 
to  require  the  formalities  of  a  trial,  and  to  demand  the  utmost 
cauUon  in  the  proceedings^  if  the  whole  were  a  mere  idle  ce- 
remony, by  which  no  end  was. to  be  effected. 

If  the  prisoner  answer,  but  merely  foreign  to  the  purpose, 
and  refuse  regularly  to  plead  so  as  to  warrant  his  trial,  it  is  evi- 
dent there  can  be  no  occasion. for  any  inquest  of  office,  for  his 
obstinacy  and  his  ability  to  speak  are  sufficiently  apparent  (c). 
And  where  a  man  is  found  to  have  cut  out  his  own  tongue  to  pre- 
vent his  answering,  he  will  be  regarded  as  obstinately  silent  (^). 
When  the  defendant  is  found  to  be  obstinately  mute  in  case  of 
high  treason,  he  will  be  regarded  as  convicted,  and  receive  the 
same  judgment  as  if  he  had  confessed  the  accusation  (e).  And 
this  has  also  always  been  the  case  in  petit  larceny,  and  all  other 


(tt)  1  Leach,  452.  2  Hale,  217.  2 
Inst.  177, 8.  Rast.  Ent  385.  Hawk, 
b.  2.  c.  30.  8.  5.  Williains  J.  Mute. 
Sec  form  of  swearing  the  Jurv,  4B]a. 
C.  328, 329.  1  Leach,  183,  451,  2, 3. 
Cro.  C.  C.  484.  Williams  J.  Mute. 
Last  vol.  Lond.  edit. 

(xo)  Hawk.  b.  2.  c.  30.  s.  5. 

(x)  See  form  of  finding.  1  Leach, 
184,  452,  3.    Last  vol.  Lond.  edit. 

(y)  1  Leach,  452. 

ix)  1  I^ach,  453.    2  Inst.  177,  8. 


Hawk.  b.  2.  e.  30.  s.  7.    4  Bla.  Com. 
324.    Williams  J.  Mute. 

(a)  2  Hale,  317.  4  Bk.  Com.  324, 
5.    1  Leach,  153.  n.  a.  Wme  J.  Mute. 

(b)  1  Leach,  451,  2. 

(c)  Hawk.  b.  2.  c.  30.  s.  6. 

id)  2  Inst.  178.  4  Bla.  Com.  325. 
Williams  J.  Mute. 

(e)  Dyep,  205.  a.  Skin,  14^  5.  Sav. 
56,  Kel.  Sr,  3  Inst  14.  2  Inst  177. 
2  Hale,  317.  Hawk.  b.  2.  c.  30.  s.  9. 
4  Bla.  Com.  325.   WUliasu  J.  Mute. 
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offences  bdow  die  degree  of  capital  (/)•  So  that  in  the  high* 
est  and  lowest  description  of  crimes,  the  rule  has  always  been 
similar;  and  in  both,  an  obsdnate  silence  has  always  been  re- 
garded as  a  conviction.  And  the  same  principle  was  by  statute 
applied  to  murder  imd  other  bloodshed,  within  die  verge  of  his 
majesty^s  palaces  (^). 

In  all  other  felonies,  however,  the  punishment  of  peine  forte 
et  durt  was,  until  lately,  denounced  as  the  consequence  '^('of  an  r4>426] 
obstinate  silence  [!]•  The  greatest  caution  and  deliberation  were 
indeed  to  be  exercised  before  it  was  resorted  to;  and  the  pri- 
soner was  not  only  to  have  ^^trina  admonitio^^  but  a  respite  of  a 
few  hours,  and  the  sentence  was  to  be  distincdy  read  to  him,  that 
he  might  be  fuUy  aware  of  die  pen^ity  he  was  incurring  (A).  And 
if  the  felony  were  one  for  which  die  benefit  of  clergy  might  be 
allowed  him  on  his  prayer,  the  court  would  allow  it  though  it 
were  not  prayed,  and  that  after  as  well  as  before  judgment  (t). 
And  it  is  even  said,  that  the  court  ought  to  examine  witnesses 
to  show  a  probability  of  his  guilt,  before  they  proceed  to  this 
extremity  (i) :  though  this  does  not  appear  to  be  of  absolute 
necessity,  and  no  entry  of  the  investigation  need  appear  on  the 
record  (/)•  If,  on  such  an  inquiry,  the  evidence  agaihst  him 
appeared  very  slight,  it  seems  that  he  could  only  be  fined  and 
imprisoned  for  a  contempt  c^the  process  of  justice  (m). 

The  sentence  of  penance  which  was  pronounced  against  those 
who  thus  added  contumacy  to'  guilt,  was  indeed  exceedingly 
dreadful*  The  were  to  be  remanded  to  prison,  and  there  placed 
in  some  low  and  dark  room,  laid  on  the  back  with  scarcely  any 
covering,  and  iron  weights  more  heavy  than  they  could  bear 
placed  upon  them.  In  this  situation,  they  were  to  receive  no  sus- 
tenance the  first  day  but  three  morsels  of  the  worst  bread,  and 
on  the  second  day,  three  draughts  of  standing  water  which 
should  be  nearest  to  the  prison  door,  and  thus  remain  till  they 
die;  or,  as  the  ancient  judgments  ran,  till  they  answered  (n). 

{/)  2  Inrt.  177.   Hawk.  b.  2.  c.  30.  (k)  2  Inst.  177.  2  Hale,  321.  Hawk. 

8.  10.   4  Bla.  Com.  325.    Willumis  J.  b.  2.  c.  30.  s.  14. 

Mute.  (/}  Hawk.  b.  2.  c.  30.  s.  14. 

if)  33  Hen.  VHI.  c.  12.    2  Hale,  (m)  Hawk.  b.  2.  c.  30.  s.  15. 

318.    Hawk.  b.  2.  c.  30.  9. 11.  (n)  2  Inst.  178.    Keilw.  70.    Bast. 

(A)  2  Hale,  320»  1.    4  Bla.  Com.  Ent.  385.   2  Hale*  319.    Hawk.  b.  2. 

325.  c.  30.  8.  16.    4  Bla.  Com.  327.   Bum 

(0  2  Hale,  321.  J.  Mute.    WilUams  J.  Mute. 

[1}  UiriTED  STATS8.-^In  the  case  of  the  United  States  v.  Hare  and  others* 
Cir.  Court,  Maryland  District,  liay  Sess.  1818,  it  was  held  by  the  court,  that 
the  peine  forte  et  dure  is  unknown  to  the  laws  of  the  United  States. 
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There  are  slight  variations  in  some  of  the  precedents,  but  they 
r#42r]   agre^in  all  the  impoEtant  ^particulars  of  this  infliction,  vhich 
was  intended  that  the  criminal  should  die  by  famine,  cold,  and 
pressure  (o).     It  seems  to  be  matter  of  dispute  in  what  manner, 
and  at  what  period  it  was  first  introduced,  and  whether  it  exists 
ed  at  common  law,  or  was  created  by  legislative  provisions  (p)* 
The  statute  of  Westminster  the  first  (q)  directs  notorious  felons, 
who  will  not  put  themselves  upon  the  inquest,  ^^  shall  have 
strong- and  hard  con^nementy^  they  which  refuse  to  stand  to 
the  common  law  of  the  land;^'  but  these  wor§s  seem  very  im- 
perfectly to  express  the  sentence  which  is  set  forth  with  so  hor- 
rible a  minuteness.    Lord  Coke  and  Hale  therefore  contend, 
with  great  force,  tha^the  punishment  must  have  existed  befoi^ 
that  act  was  passed,  and  that  it  merely  directed  the  persons  who 
were  to  become  the  objects  of  its  severi^  (r)»     But  Blackstone, 
on  the  contrary,  regards  it  as  altogether  of  statutsdde  origin,  and 
thinks  that  it  was  gradually  introduced  between  die  reign  of 
Edward  the  II !•  and  that  of  Hen.  IV.  when  the  last  instance 
occurs  of  its  infliction  (s).     How  a  cruelty  so  elaborate  could 
have  been  introduced,  without  any  express  statute  to  sanction  it, 
seems  exceedingly  obscure,  and  will  perhaps  warrant  us  in  dif- 
fering from  the  learned  commentator,  and  assigning  it  to  the 
earlier  and  darker  periods  of  our  history.    The  only  cause 
which  delayed  its  abolition  until  a  recent  date,  seems  to  be  that 
by  the  refusal  to  plead,  the  criminal  escaped  conviction,  and 
consequently,  his  blood  was  not  corrupted,  nor  his  lands  forfeit- 
ed by  attainder  (t).    This  penalty  was,  therefore,  preserved  in 
order  to  compel  the  defendant  to  plead,  that  the  lord  might  not 
lose  his  forfeiture;  and  instances  have  occurred,  in  which  the 
desire  of  preserving  the  estate  to  the  family,  has  overcome  the 
f*428]  *fear  of  torture,  and  induced  him  to  remain  obdurate.     At 
length,  however,  by  the  12  Geo.  III.  c.  20.  this  punishment 
was  entirely  abrogated,  and  the  inconveniences  arising  from  the 
refusal  to  answer  avoided ;  for,  by  that  act  it  is  enacted,  that  if 
.  any  person  being  arraigned  on  any  indictment,  or  appeal  of  fe- 
lony, or  on  any  indictment  for  piracy,  shall  stand  mute,  or  will 


(«)  2  Inst.  178.  («)  4  Bla.  Com.  327,  8. 

(t)  2  Inat.  178,  9.   2  Hale,  321,  2.  ,  {t)  2  Hale,  319.   Bro.  Abr,  Foifei- 

4  Bla.  Com.  327,  8.  ture,  6i.  Id  Appeal,  64.  Hawk.  b.  2. 

(q)  3  Edw.  I.  c  12.  c.  30.  s.  19. 
(r)  2  Inst.  178, 9.    2  Hale,  321, 2, 
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net  answer  directly  to  the  felony  or  piracy,  he  shall  be  convicted 
of  the  offence,  and  the  court  shall  thereupon  award  judgment 
and  execution,  as  if  such  person  had  been  convicted  by  verdict 
or  confession,  and  the  judgment  shall  have  the  same  conse- 
quences«  So  diat  by  these  provisions,  in  the  case  of  felony  and 
piracy,  an  obstinate  silence  amounts  to  a  conviction,  and  all  the 
same  consequences  arise,  sCs  if :  the  defendant  had  regularly 
pleaded*  Since  this  act  two  instances  have  arisen  in  which  the 
prisoner  has  remained  obstinately  silent,  and  has  received  sen- 
tence and  executi A^  as  if  the  jury  had  foimd  him  guHty*(u).  It 
has  been  observed,  that  it  might  have  been  a  greater  improve- 
ment of  the  law,  if  the  prisoner-s  silence  had  been  considered  as 
equivalent  to  a  plea  of  not  guilty,  rather  than  as  a  confession, 
and  as  if  a  trial  had  taken  place  (t&),  and  we  have  seen,  that  the 
legislature  have  in  prosecutions  for  misdemeanours  in  the  King's 
Bench  authorized  the  prosecutor  to  plead  for  the  defendant,  and 
proceed  to  trial  where  the  defendant  neglects  to- plead  {x)» 

The  last  incident  of  the  arraignment  is  conf6ssi<HU  This  may  Of  confas- 
be  eitiier  express  or  implied*  An  express  confession  of  the  in- 
dictment, is  where  the  party  pleads  guilty^  and  thus  directly  in 
the  face  of  the  court,  confesses  the  accusation  [y).  This  is  the 
highest  kind  of  conviction  *of  which  the  case  admits  (z).  It  may  [4429] 
be  received  after  the  plea  of  not  guilty  is  recorded,  even  in  case 
of  high  treason,,  and  the  entry  will  be  imade  ^^relictit  verifica" 
tione  cognovit  indictamentum  (a),''  and  when  this  is  done,  noth- 
ing remains  for  die  court  but  to  pronounce  judgment  (&)•  But 
in  the  King's  Bench,  the  court  do  not  on  a  confession  in  a  capi- 
tal case  give  judgment  immediately,  and  four  days  are  allowed 
in  term,  if  there  be  so  many,  for  a  motion  in  arrest  of  judg- 
ment (c)*  And  the  courts  are  very  reluctant  to  receive  and  re- 
cord such  confessions,  especiklly  where  the  punishment  is  capi- 
tal, and  will  frequently,  out  of  tenderness  to  the  life  of  the  sub- 


(tt)  4  BUl  Com.  328.  n.  4»  1  Leach, 
185.  Id.  note  a.  45.3,  note  a. 

(w)  4  Bla.  C.  329.  15  Edit.  n.  4. 
and  see  Hawk.  b.  2.  c.  30.  s.  9^  10, 11, 
12,  13,  14. 

(x)  Ante,  *412.    48  Geo.  HI.  c.  58. 

9.  1. 

(^)  Hawk.  b.  2.  c.  31.  s.  1.  Bum 
J.  Confession.  Williams^  J.  Confes- 
sion. 

(2)  2  Hale.  225.    Hawk.  b.  2.  c.  31. 


8. 1.  .Bum  J.  Confession.  Williami 
J.  Confession. 

(a)  4  Harg^..St.  Tr.  778,  9.  Hawk. 
b.  2.  c.  31.  9.  1. 

(A)  Comb.  3d4.  Com.  Dig.  Indict- 
mcnt,  K.  4  Bla.  Com.  329.  Cro.  C. 
C,  7.  Form  of  Confession.  4  Har^. 
St.  Tp.  778,  9.    Last.  vol.  Lond.  edit. 

(c)  4  Harg.  St.  Tr.  779.  See  form 
of  proceeding  to  judgment.  4  Harg. 
St.  Tr.  779.    Last  vol.  Lond.  edit 
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ject,  advise  the  pris<Mier  to  retract  it,  and  plead  not  guilty  (</}• 
And  where  he  freely  in  court  discloses  the  facts  of  his  case,  and 
demands  the  opinion  of  the  judges  whether  they  amount  to  felo- 
ny, upon  which  they  reply  in  the  aiErmative,  they  will  refuse  to 
record  the  disclosure,  and  admit  him  to  the  full  advantage  of  a 
trial  upon  the  evidence  of  the  witnesses  (e)«  In  a  smaller  of- 
fence, however,  as  a  case  of  assault,  it  may  be  advisaUe  to  con- 
fess the  indictment,  as  the  defendant  may  afterwards  produce 
affidavits  to  show  that  the  prosecutor  made  the  first  assault,  wluch 
he  cannot  do  after  conviction  (/)• ,  And  it  ii(usual  for  the  party 
indicted  to  give  notice  (^)  to  the  prosecutor,  that  he  intends  to 
plead  guilty  to  the  indictment,  upon  which  the  latter  attends  the 
court  witb  his  witnesses  and  gives  evidence  of  the  nature  of  the 
["^430]  oflFence,  and  the  "^latter  will  also  be  allowed  to  produce  his  affi- 
davit in  mitigation  of  the  punishment;  which  affidavit  is  to  be 
stamped  in  the  court  of  King's  Bench,  but  not  at  the  sessions; 
and  if  the  prosecutor  does  not  appear,  the  court  will  set  a  small 
fine  on  the  defendant  and  discharge  him  (A).  And  in  case  of  a 
trifling  misdemeanour,  the  defendant  may  confess  by  the  clerk 
in  court  who  will  submit  in  his  absence  to  a  fine,  but  where  cor- 
poral ptmishment  is  to  be  inflicted,  he  must  be  present  at  the  time 
the  judgment  is  given  (?)•  Sometimes  in  case  of  mere  personal 
and  trifling  injuries,  the  prosecutor  and  defendant  agree  in  pri- 
vate, the  latter  comes  into  court  and  pleads  guilty  to  the  indict- 
ment, and  upon  proving  a  general  release. given  by  the  former, 
submits  to  a  small  fine  for  the  breach  of  the  peace  which  his 
conduct  has  occasioned  (i).  Thus  also  the  defendant  mar,  after 
traversing  the  indictment,  come  in  and  withdraw  his  plea  of  not 
guilty,  and  confess  without  entering  his  traverse,  eidier  on  an 
agreement  with  the  prosecutor,  or  on  giving  him  proper  notice 
of  his  intention  (/)•  And  in  cases  of  common  assault  where  the 
pardes  agree  before  the  indictment  is  tried,  it  is  said  to  be  the 
usual  course  at  the  Middlesex  sessions  for  the  prosecutor  to 


(d)  2  Hale,  225.  Hawk.  b.  2.  c.  31.  Toone,  393.    Last  vol.  Lond.  edit. 
s.  2.   4  Bla.  Com.  329.    Burn  J,  Con-  (A)  Cro.  C.  C.  22. 

fession.    Williams  J.  Confession.  (t)  1  Salk.  55,  400.    6  Mod.  16. 

(e)  2  Hale,  225.   Hawk.  b.  2.  c.  31.  Com.  Dip.  Indictment,  K. 

s.  2.    Com.  Dig.  Indictment,  K.  (fc)  Dick.  Scss.  156.    Cro.  C.  C. 

(/)  1  Salk,  55,  6.    Com.  Dig-.  In-  21.    1  Uach,  111. 

dictment,  K.  (/)  1  t^ach,  111,  2. 

(g)  1  LQSxh,  111,  2.    See  form. 
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g^ve  a  written  acknoivledgmait  that  he  is  satisfied;  and  upon 
the  affidavit  of  any  person  who  saw  him  sign  such  acknowledg- 
ment^ the  court  will,  on  motion  of  the  defendant,  discharge  his 
recognizance  (m).  And  on  an  indictment  for  neglecting  to  re- 
pair a  highway,  the  defendant  may  confess;  and  upon  affidavit 
that  the  way  is  repaired,  may  submit  to  a  small  fine  (;i) ;  but  a 
party  indicted  for  Jot  repairing  a  road  which  he  was  bound  to 
repair  ratione  tenuras  cannot  do  this  without  papng  costs,  though 
a  parish  %ieed  not2)ay  them  (0).  In  the  higher  description  of  [*431] 
offences  when  the  ^fendant  pleads  guilty,  the  clerk  writes  on 
the  indictment  the  word  ^^conjesses^^^  and  he  is  set  aside  until 
the  time  of  passing  the  sentence  (p). 

An  implied  confession  is  where,  in  a  case  not  capital,  a  de- 
fendant does  not  directly  own  himself  to  be  guilty,  but  tacitly 
admits  it  by  throwing  himself  on  the  king's  mercy,  and  desiring 
to  submit  to  a  small  fine,  which  the  court  may  either  accept  or 
decline  as  they  think  proper  (7).  If  diey  grant  the  request,  an 
entry  is  made  to  this  effect,  that  the  defendant  *^  non  vult  con- 
tendere cum  domina  ^egina  et  posuit  se  in  gratiam  curiae,'^ 
without  compelling  him  to  a  more  direct  confession  (r)*  The 
difference  in  effect  between  an  implied,  and  an  express  confes- 
sion is,  that  after  the  latter,  not  guilty  cannot  be  pleaded  to  an 
action  of  trespass  for  the  same  injury  (^J;  whereas  it  may  at 
any  time  be  done  after  the  former  (t)*  But  no  confession,  how- 
ever large  and  explicit,  wilLprevent  the  defendant  ft-om  taking 
exceptions  in  arrest  of  judgment  to  faults  apparent  in  the  re- 
cord; for  the  judges  nmst,  ex 'officio,  take  notice  of  them,  and 
any  one,  as  amicus  curise,  may  point  out  the  exceptions  (u). 


(m)  Cro.  C.  C.  31. 

fn)  C.  7.  R.  619,  635,  637.  3  Salk. 
393.  1  Bla.  R.  602.  Dick.  Sess. 
1410,1, 

(0)  1  Bla.  Rep.  291,  602.  3  Salk. 
393.   6  T.  R  619. 

(p)  Cro.  C.  c.  r. 

iq)  Hawk.  b.  2.  c.  31.  s.  3.  Com. 
Big'.  Indictment,  K.  Bum  J.  Confes- 
son.    Williams  J.  Confession. 

(r)  Hawk.  b.  2.  c.  31.  s.  3.   Comb. 


19.  1  Salk.  S5.  WiUiama  J.  Confes- 
aon.  Fonn  of  Confession,  posuit, 
&c.    1  Salk.  55.   Last  vol.  I^ond.  cd. 

(t)  1  Salk.  55.  Hawk.  b.  2.  c.  31. 
a.  1.  Com.  Dig.  Indictment,  K.  Wil' 
Hams  J.  Confession. 

(/)  1  Salk.  55.  Hawk.  b.  2.  c.  31. 
s.  3.   Com.  Dig.  Indictment,  Kl 

(tt)  Hawk.  b.  2.  c.  31.  s.  4.  Wil- 
liams  J.  Confession. 
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CHAPTER  IX. 

OF  TBE  MULES  TO  PLEAD  AJ^JO  PlAdI^TQS  UPOJ^ 

JJ\rJDJCTMK\'TS. 

[*432]        "^AS  in  capital  cases  the  prisoner  is  como^led  to  answer  im- 

^^^^       mediately,  there  is  no  rule  given  cither  to  mead  or  join  in  de- 
mies to  /*  ,.  .         r  -J  •       i_ 
plead.*      murrer  (a).     But  m  prosecutions  tor  misdemeanours  m  the 

King's  Bench,  eitlier  originally  commenced  there,  or  removed 
into  that  court  by  certiorari,  two  four  day  rules  to  plead  are 
given,  and  then  a  peremptory  rule  is  applied  for,  after  which  if 
there  be  a  demurrer,  one  four  day  rule  is  gi\'en  to  join  in  the 
demurrer,  and  then  a  peremptory  rule  is  granted  (^),  And  upon 
a  respondeas  ouster  the  defendant  usually  has  four  days'  time 
to  plead,  though  this  is  in  the  discretion  #f  the  court  (c).  And 
it  is  the  practice  of  the  Crown  Office,  aefter  the  two  four  day 
rules  have  expired,  to  move  for  a  peremptory  rule,  giving,  in 
^.#433]  town  causes,  till  *the  next  day,  and  in  the  country  ten  days  to 
plead.  In  subsequent  stages  of  pleading  only  one  four  day  rule 
is  given,  after  which  the  peremptor>^  rule  is  moved  for,  which, 
in  general,  allows  four  days  in  addition  (cQ.  If  this  motion  be 
not  made  by  the  prosecutor  in  term  time,  the  defendant  will 
not  be  compellable  to  plead  before  the  term  ensuing  {e).  But 
it  is  said  that,  in  vacation,  the  peremptory  rule  is  not  requi- 
site (y).  When  the  motion  must  be  made  it  is  merely  a  mat- 
ter of  course,  and  the  rule  is  drawn  up  and  senxd  by  the  pro- 
secutor's clerk  in  court  upon  the  defendant's,  who  gives  notice 
thereof  to  the  solicitor  by  whom  the  defence  is  conducted  (,§•). 
During  this  interval,  the  defendant's  clerk  in  court  usually  en- 
ters the  plea,  as  on  its  expiration;  if  none  be  put  in,  the  prose- 


(a)  6  Haiy.  St  Tr.  238,  241.    6  (c)  Comb.  19.    Tidd,  5  Ed.  64r. 
But,  587.  id)  6  East,  586,  n.  c. 

(b)  6  East,  587.   6  T.  R.  595.  n.  b.  (e)  6  T.  R.  594. 
Comb.  19.    Skin.  217.    See  form  of  (/)  6  Eaat,  586,  n.  c. 
peremptory  rule  to  join  in  demurrer.  l^)  Hands  Piac.  9. 
o£ast»588.    Last  rol.  JLond.  edit. 

•  See  ffana,  iBit  f«l.  Load.  edit. 
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cutor  is  entitled  to  sign  judgment  by  default,  which  the  defend- 
ant is  sometimes  inclined  to  suffer  in  order  to  save  the  expense 
ef  a  trial,  and  mitigate  the  punishment  (h).  If  a  judgment  by 
default  has  been  regularly  signed,  the  court  have  refused  to  set 
it  aside,  at  the  instance  of  the  defendant  even  upon  payment  of 
costs,  pleading  the  general  issue,  and  taking  short  notice  of  trial 
as  is  often  done  in  civil  suits  (i).  It  is  said  that  where  a  great 
number  are  jointly  indicted  as  for  a  riot,  that  in  order  to  save 
the  expense  of  all  the  defendants  pleading,  the  prosecutor  may 
in  the  King's  BaKh  be  required  by  rule,  to  fix  upon  two  or 
three  of  the  defendants  and  to  proceed  to  trial  against  them,  the 
others  entering  into  a  rule,  that  if  the  defendants  who  plead  are 
found  guilty,  they  will  also  plead  guilty  (^). 

We  come  now  to  consider  the  various  modes  by  which  a  de-  Modes  of 

Dle&duif • 
fendant  may  place  on  the  record  his  objection,  or  answer  to  the 

charge  alleged  against  him.  The  following  *is  a  general  outline  [*434] 

of  these  matters  in  the  order  in  which  they  naturally  arise  (/)• 

1  Pleas  to  die  jurisdiction, 

2  Demurrers. 

3  Dilatory  pleas* 

1  Declinatory  of  trial, 

2  In  abatement,  • 

4  Pleas  in  bar  of  the  indictment, 
1st  Mixed  of  record  and  fact. 

1  Autrefois  acquit. 

2  Autrefois  attaint. 

3  Autrefois  convict. 

4  Convict  of  another  felony,  and  had  his  clergy. 

5  Matter  of  record,  pardons,  &c. 

5  Pleas  to  the  matter  of  the  indictment, 

1  Not  gtulty. 

2  Special  pleas. 

Before  we  proceed  to  consider  each  of  these  descriptions  of  G««??* 
answers,  or  objections  to  the  indictment,  with  the  proceedings  md  requi- 
subsequent  to  them,  it  will  be  proper  to  notice  some  of  those  J^^^^"" 
general  qualities  which  apply  to  criminal  pleading;  such  as  the  pleading^. 


(A)  Hands  Pnic.  9.  (/)  4  Bla.   C.  332.    2  Hale,  236. 

(»)  1  Wils.  163.    Com.  Dig.  Indict-  Hawk.  b»  2.  .c.  32.   Burn  J.  Indict- 

xnent,  N.  ment,  XI. 
(,h)  6  Mod.  212. 

VSL.  I.  2  Y 
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Bomber  of  pkas  admitted^  the  time  of  putting  them  in,  the 
amendments  allowed,  of  the  withdrawing  one  plea  in  order  to 
pat  in  another,  aftd  of  the  entries  to  be  made  on  the  record. 
Of  the  At  common  law,  there  was  but  one  rule  which  applied  alike 

pleas,^and  to  civil  and  criminal  proceedings ;  that  the  defendant  must  rely 
pleading  Upon  one  ground  of  defence,  and  that  pleading  double  was  never 
pleas.  to  be  admitted  (m).  This  strictness  having  been  found  very  in- 
convenient, was  relaxed,  as  far  as  it  relates  to  civil  actions,  by 
4f  Ana,  c.  16«  s.  4,  5,  which  enables  the  defendant,  by  leave  erf 
the  court,  to  plead  as  many  matters  as  he  may  think  fit,  but 
[*435]  *which  contains  a  proviso  (n),  that  nothing  contained  therein 
shall  extend  to  any  indictment  or  presentment  of  treason,  felo- 
ny, or  murder,  or  any  other  matter,  or  to  any  action  upon  a 
penal  statute;  criminal  proceedings,  theref<^e,  remain  under 
the  same  restriction  which  existed  as  to  all  matters  at  common 
law,  and  no  more  than  one  plea  can  be  put  in,  to  answer  any  in- 
dictment or  criminal  information.  In  case  of  felony,  however, 
if  the  prisoner  plead  in  bar  or  abatement,  and  it  foe  adjudged 
against  him,  he  will  have  liberty  at  the  same  time,  or  even  af- 
terwards, to  plead  over  to  the  matter  of  the  indictment,  as  if  he 
had  never  relied  upon  any  other  ground  of  defence ;  for  though 
a  man  may  lose  his  property  by  mispleading,  he  cannot  forfeit 
his  life  by  any  technical  nicety  or  legal  error  (&)*  And  diis  ex- 
ception to  the  general  maxim  extends  to  cases  where,  though 
the  judgment  is  capital,  the  delinquent  is  'admitt^  to  his  cler- 
gy (/>)•  But  it  does  not  include  misdemeanours  of  any  descrip- 
tion as  a  matter  of  right;  and,  therefore,  in  these  eases,  if  a  de- 
fendant plead  in  abatement  or  bar,  and  an  issue  in  fact  thereon 
be  determined  against  him,  he  will  have  totally  lost  the  benefit 
of  a  trial  on  the  offence  itself,  and  sentence  may  he  pronounce49 
as  though  he  had  been  regularly  convicted  (f ).  It  seems,  how- 
ever, to  be  in  the  discretion  of  the  court,  to  allow  him  still  to 
plead  not  guilty,  and'  this  they  will  probably  exercise,  when  the 
penalty  incurred  on  conviction  is  very  severe  (r). 


(m)  2  Eunonous,  141.    Tidd,  669.  6.    See  form,  2  Hale,  237.    2  Leach, 

1  Chitty  on  Plead.  230.  ri2,  3. 

(n)  S.  7.  (/,)  8  Eaist,  110. 

(o)  8  East,  110,  237,  8>  9.    2  Hale,  (g)  8  East,  110,  111,  112.    2  Lord 

255,  6.    Fost.  21.    4  Bla.  Com.  338.  lUym.  922.    Cro.  Eliz.  495.    Hawt 

Cro.  Eliz.  495.     2  I  A.  Ravm.  922.  b.  2.  c.  31.  s.  7. 

Hawk.  b.  2.  c.  23.  s.  128,  and  c  31.  •.  (r)  6  East,  110.    6  East,  602, 
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We  have  already  seen,  that  when  the  defendant  has  any  spe-  Time  of 
cial  matter  to  plead  in  abatement  or  bar  as  misnomer,  a  former  ^        ^' 
acquittal  or  conviction,  a  pardon,  &c.  he  should  plead  it  at  the 
time  of  arraignment  before  the  plea  of  not  guilty  (s). 

*In  prosecution  for  felonies^  the  plea  will  be  insuficient  if  [*436] 
pleaded  by  attorney  (0*  ^^^  ^^  ^^^e  seen  that  a  defendant,  pj^J^^^^ 
charged  with  a  mere  misdemeanour,  may  in  the  King's  Bench, 
plead  by  attorney,  and  is  not  obliged  to  be  personally  before 
the  court  (i^).  In  this  case,  also,  where  he  has  a  pardon  to 
plead,  he  is  not  compelled  to  claim  advantage  of  it  kneeling,  aa 
when  accused  of  higher  offences  (k;)^  If  the  defendant  pleads 
a  (Glatory  plea,  as  misnomer  of  the  place  where  he  resides,  he 
must  annex  an  affidavit  that  it  is  true,  or  the  court  will  set  it 
aside  (x\  as  wanting  the  sanction  which  is  reqmred  by  the  sta- 
tute {y). 

Though  indictments  and  appeals  are  excepted  from  the  sta-  Amend- 
tutes  of  amendments  (z),  yet  it  seems  that  pleas  to  them  are 
amendable  at  common  law,  before  they  are  filed  upon  the  re* 
cord  (a).  The  reason  of  this  distinction  is,  that  the  pleading  is 
not  perfected  while  it  is  only  on  paper,  and  during  the  time  in 
which  the  proceedings  are  only  in  agitation,  the  court  have  a 
power  over  them;  but  when  once  they  are  entered  on  the  roll, 
they  can  only  be  altered  by  virtue  of  some  legislative  provi- 
sion (b). 

When  once  the  defendant  has  pleaded,  he  is  bound  to  abi<ie  Of  with- 
by  the  defence  which  he  has  chosen,  and  cannot,  as  a  matter  o{^\^^^ 
right,  withdraw  it  in  order  to  rely  on  another  (c).    But  a  plea  of  P^^^^S 
not  guilty  may  be  withdrawn  in  order  to  confess  the  indict- 
ment, and  as  we  have  seen  already,  the  entry  will  be  relicti  ve- 
rificatione  indictamentum  cognovit  (d).      And  the  court  may 
allow  the  defendant,  as  a  matter  of  favour,  with  the  consent  of 
the  attorney  general,  to  withdraw  a  plea  of  the  general  issue, 
*and  object  to  the  jurisdiction  before  which  the  trial  is  to  pro-  [*437] 


(t)  Ante,  p.  '422,  •S.   2  Hale,  219. 
Cro.  C.  C.  9. 

(0  Carth.  55,  6. 

(w)  Ante,  p.  'Sar,  •411.    10  East, 
83. 

(w)  2  Stra.  816. 

(x)  3  BuPT.  1617.  2  Stra.  1161. 
Com.  Dig.  Indictment,  L.  Hawk,  b.- 
2.  c.  34.  s.  5.  &  6.    Rut  see  S.  7.  of  4 


&  5  Ann,  c.  16. 

{y)  4  &  5  Ann,  c.  16.  s.  11. 

(z)  Ante,  •297. 

(a)  1  Salk.  47.  Com.  Dig.  AmeiKl> 
ment,  2.  c.  1. 

(6)  Salk.  47.    2  Burr.  1099. 

(c)  1  Seas.  Caa,  382. 

(J)  Ante,  ^429.  Kel.  11.  Com,  Di|r. 
Indictment,  K. 
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ceed  (e).  In  this  case,  if  the  jury  be  sworn,  a  juror  will  be 
withdrawn  before  evidence  given,  the  inquest  discharged,  and 
an  entry  made  upon  the  record,  of  the  permission  to  alter  the 
plea,  and  the  formal  proceedings  by  which  it  wa&  effected  (y^).  So 
leave  will,  in  some  cases,  be  granted  to  the  defendant  to  with- 
draw a  plea,  and  enter  a  demurrer  in  its  room  (^);  and  by  leave 
a  demurrer  may  be  withdrawn  (A)« 
Of  enteN  When  the  defendant  is  in  custody  upon  an  indictment  or  in-- 
pll^  ^  formation  in  the  King's  Bench,  for  any  offence  not  amounting 
to  ti:eason  or  felony,  either  by  virtue  of  a  capias  or  bench  war- 
rant, the  prosecutor  may,  by  48  Geo.  IIL  c.  58.  s.  1.  when 
eight  days  have  elapsed  after  due  notice,  and  a  copy  of  the  in- 
dictment or  information  have  been  delivered  to  the  defendant, 
enter  an  appearance  for  him,  and  a  plea  of  not  guilty,  and  pro- 
ceed to  trial  as  if  he  were  actually  present*  In  order  to  pre- 
vent oppression  by  reason  of  exorbitant  fees,  the  2  Hen.  IV,  c. 
10.  provides,  that  the  clerk  shall  take  no  more  than  two  shil« 
lings  for  entering  the  plea  and  the  venire  facias,  though  any  num- 
ber of  defendants  be  jointly  indicted. 

I.  Of  pleas      In  considering  the  nature  of  the  several  pleas  on  which  die 
to  the  ju-  ,^..,-  -  g.  .,  ,., 

risdiction  defendant  is  able  to  rety,  we  come  nrst  to  examine  those  which 

ceedTiT*'  ^  ™*y  ^^^  '^  the  jurisdiction  of  the  court  before  which  the 
thereon.*  indictment  is  preferred,  because  these  are  preliminary  to  any 
objection  to  the  proceedings  themselves,  and  aim  at  invalida- 
ting the  whole,  and  at  showing  that  there  is  no  necessity  for  any 
defence  on  the  part  of  the  persons  indicted.  They  may  be  suc- 
cessfully relied  on,  when  the  court  has  no  cognizance  of  the 
crime  alleged  on  the  record,  as  where  a  party  was  accused  of  a 
f *438]  rape  at  the  sheriff's  toum,  or  of  *treason  at  the  quarter  ses- 
sions (i).  In  general,  any  objection  to  the  jurisdiction  must  be 
pleaded,  and  cannot  be  taken  advantage  of  under  the  general 
issue  (k).  But  where  a  statute  directs  that  particular  matter 
shall  be  determined  only  within  a  certain  boundary,  or  by  cer- 
tain magistrates,  this  may  be  shown  under  the  plea  of  not 
guilty  (/)•    So  also  where  the  objection  proves  that  no  court  in 


(e)  1  Wils.  157.    Fost.  16,  31.  (A)  Cm.  K.  B.  31. 

(/)  Fost.  17.     See  form  of  entry,  (»)  4  Bla.  Com.  333.    2  Hale,  256. 

Fost.  17.  Last  vol.  Ix>nd.  edit.  (k)  Fost.  16.    Hawk.  b.  2-  c.  38. 

(^)  2  Smith,  620.  Hands  Prac.  40.  a.  5. 

Cro.  Eliz.  196.  (I)  1  East,  352. 

,    ^  AstotlutpleftiagCBeial,  Me4Bla.C0Bn»33S. 
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England  can  try  the  indictment,  it  may  be  g^ven  in  evidence, 
widiout  being  specially  pleaded  (m).  And  it  has  been  holden, ' 
that '  objections  to  the  jurisdiction  apparent  on  the  face  of  the 
indictment  by  the  caption,  when  returned  on  a  certiorari  or 
otherwise,  may  be  well  taken  on. demurrer  (n) ;  but  if  a  party 
be  indicted  before  justices  at  sessions,  it  should  seem  that  he 
may  plead  specially,  that  the  offence  did  not  arise  within  their 
jurisdiction,  though  the  matter  might  be  g^ven  in  evidence  im- 
der  the  general  issue  (o).  From  the  nature  of  this  {dea,  it  must 
evid^ndy  be  pleaded  before  the  general  issue,  because  by  plead- 
ing  not  guilty,  the  defendant  admits  the  po^er  of  the  court  to 
try  him,  and  refers  his  cause  to  their  decision  (/»)•  But  we  have 
seen  that,  by  permission,  the  latter  may  be  withdrawn,  and  the 
former  substituted  in  its  place  (^ )• 

This  plea  must- not  only  object  that  the  court  before  which  Fonn  of 
the  pr'oceedings  are  taken  has  no  jurisdiction  over  them,  but      ^ 
must  show  what  court  has  authority  to  proceed  to  try  them  (r); 
for,  if  there  be  no  other  mode  of  trial,  that  circumstance  wiB, 
of  itself,  give  the  King's  Court  "^^jurisdiction.    It  is  not  neces-  [#439] 
sary  that  it  should  conclude  by  answering  over  to  the  felony,  or 
put  in  issue  the  facts  of  guilt  or  innocence,  though  it  may  do 
so  («)•    As  this  is  a  dilatory  plea,  it  seems  necessary  to  add  an 
affidavit  of  its  trudi,  according  to  the  principle  we  have  already 
stated  (t). 

To  this  plea  the  crown  may  demur  or  reply  instanter  (n).  And 
if  the  court  determine  against  the  plea,  the  defendant  will  have 
judgment  to  answer  over  to  the  felony  {w)»  But  in  case  of  mis- 
demeanours, no  judgment  of  respondeas  ouster  is  of  right  dc-^ 
raandable,  when  an  issue  in  fact  is  found  against  the  defend- 
ant (at),  for  the  decision  operates  a&  a  conviction,  though  as  a  mat- 


m)  6  East,  583. 

n)  1  T,  R.  316.     1  Leach,  425. 

0)  Trem.  P.  C.  271.  1  Cbitty  oft 
Pleading;  429.  n.  p.  ace.  Tpem.P.  C. 
271.  note»  and  Starkie,  29:^  semb. 
contra. 

(p)  Fost  16.  Hawk.  b.  2.  c.  34. 
8.  4. 

(9)  Ante,  •437.  1  Wils.  157.  Post. 
16,  ^1. 

(r)  6  East,  583.  See  form  of  tltis 
pica,  Fost.  18.  1  Went.  10,  18.  6 
Ewt,  584.  Trem.  P.  C.  298,  199.  1 
Cbitty  on  Pleading,  429:  n.  p.    Last 


vol.  Lend.  edit. 

(*)  2  Hale,  236. 

(0  Ante,  p.  •436.  3  Burr.  1617, 
Hawk.  b.  2.  c.  34.  s.  5,  6,  7.  Burn  J. 
Indictment,  XI. 

(u)  Post.  17.  See  fbnn  of  demur- 
rer and  joinder,  Fost.  1  'J.  Trem.  P.  C. 
189.  post  last  vol.  Of  replicatioii,  4 
Wentw.  69.  Last  vol.  Lond.  edition. 
Of  rejoinder  and  issue,  4  Wentw.  70. 
Last  vol.  Lond.  edit.   1  Went.  24. 

(w)  Trem.  P.  C.  302. 

(x)  8  East,  110,  1. 
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ter  of  favour,  the  defendant  may  still  be  admitted  to  plead  not 
guilty  (y). 

II.  Of  de-  The  next  nK>de  by  which  the  defendant  may  object  to  the  in- 
dictment, is  by  demurrer^  a  term  derived  from  demorare  or  ^sfe- 
mcurer,  and  signifies  that  the  party  will  go  no  further,  because 
the  indictment  or  proceeding  is  defective  in  substance,  or  in  for*- 
mal  statement  (z).  Thus  if  a  man  be  indicted  for  feloniously  steal- 
ing a  greyhound,  which  is  an  animal  in  respect  whereof  no  theft 
can  be  committed,  the  defendant  may  demur;  for  while  he  ad- 
mits the  taking,  he  may  deny  the  felony  (a).  But  it  seems  to  be 
imsetded,  whether  he  can  demur  on  account  of  the  omiasioQ. 
or  bad  statement  of  the  defendant's  name  or  addition,  or  must 

£#440j  piead  it  in  abatement  (b).  The  demurrer  *puts  the  legality  of  the 
whole  proceedings  in  issue,  and  compels  the  court  to  examine 
the  validity  of  the  whole  record;  and,  therefore,  in  an  indict- 
ment removed  from  an  inferior  court,  if  it  ^pear  from  the  cap- 
tion that  the  court  before  which  it  was  taken  had  no  jurisdiction 
over  it,  it  will  be  adjudged  to  be  invalid  (c)«  When  eDce  a  de- 
murrer is  filed,  the  defendant  cannot  withdraw  it  without  the 
consent  of  the  parties  on  whose  prosecution  he  is  indicted,  or  at 
least  without  the  permission  of  the  court  (</)•  But  it  is  certain, 
that  he  may  deniur  at  any  time  before  trial  in  cases  of  misde- 
meanours, even  after  pleading,  on  his  solicitor's  obtaining  a 
«  common  side  bar  rule,  from  the  'clerk  of  the  rules,  for  leave  to 
)  enter  a  retraxit  (e).  On  the  trial  of  a  cajHtal  oiFence  as  treason, 
though  in  strictness,  if  the  defendant  has  on  his  arraignment 
pleaded  not  guilty,  he  ought  not  to  object  to  the  indictment  tili 
after  his  trial,  yet  it  is  not  unusual  to  hear  his  exceptions  before 
the  witnesses  are  called  (f) ;  and  where  the  parts  of  an  indict- 
ment are  severable,  as  the  overt  acts  of  treason,  if  one  or  more 
be  imperfectly  stated,  evidence  under  the  statement  may  be  re- 
sisted (^). 


(y)  6  East,  602.  •204.  post.  •447. 

{z)  Co.  Lit  71.  b.    4  Bla.   Com.  (r)    1  T.  R,  316.     1  Leach,  425, 

o33,  4.    Jac.  Die.  Demurrer.    Bam  Andr.  ISr,  8. 

J.  Demurrer.  Williams  J.  Demurrer.  (rf)  Cas.  K.  B.  31.    Ante,  •437. 

Burn  J.  Indictment,  IX.  (e)  Cro.  Eliz.  196.  Hands  l*rac.  40. 

(a)  4  Bla.  Com.  334.    Waiiams  J.  (/)  4  Harg.  St.  Tr.  697,  8,  717  to 

Uemurrcr.  723. 

(6)  Andrew.  148,  150.    2  Sess.  c.  (^)  4  Harg.  St.  Tr.  723. 
ol5,  148,  15 J.    2  Hale,   175.    Ante,_ 

*  At  to  demurrers  in  general,  see  Hawk.  b.  2.  e.  31«  i«  5.  4  Bla.  Coou  S33, 4.    Barti  J.  Demurer. 

WilUaiBB  J.  Demornrr.    BumJ.  IndictiMnt,  XL  * 
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As  to  the  form  of  the  demurer  (A),  it  seems  that,  in  capital  Form  of 
cases,  it  may  be  ore  tenus  on  which  ever  side  the  objection       ""*^' 
arises  (f).  It  seems  that  the  defendant  when  indicted  for  felony, 
may  either  demur  and,  at  the  same  time,  plead  over  to  the  fe*    ^ 
lony,  or  that  he  may  take  the  latter  course  after  the  demurrer 
is  found  against  him  (^).     If  he  resolves  to  demur,  his  solicitor    ' 
procures  and  engrosses  the  demurrer,  and  the  clerk  in  court  *in  [*441] 
the  King's  Bench  files  and  gives  a  four  day  rule  for  the  prose- 
cutor to  join  in  demurrer  (/).     If  he  does  not  join  at  die  expi- 
lotion  of  the  time  thus  allowed  him.  the  defendant  is  entided 
to  have  judgment  entered  up  for  want  of  joinder  (m)«     But,  in 
general,  the  prosecutes*  joins  in  demurrer  immediately,  and  ore 
tenus  if  the  case  be  important  (n)«     Upon  this  die  demurrer 
book  is  made  up,  and  in  case  of  misdemeanours,  the  issue  of  law 
13  set  down, for.  argument.     The  defendant,  we  have  seen,  is  en- 
tided  to  the  benefit  of  counsel  to  argue  the  demurrer  ((?)•     And 
any  oouxisel  or  sergeant  may,  as  amicus  curiae,  state  his  opinion 
to  the  court  upon  the  insufficiency  of  the  indictment  (j^).     It 
seems,  however,  that  where  a  felony  is  in  question,  the  proceeds 
ings  are  more  expeditious,  and  the  court  proceed  immediately 
to  hear  the  arguments  and  examine  die  objections  (^) ;  unless 
there  be  difficulty  in  the  case  when  time  for  argument  may  be     v 
given  (r). 

It  seems  to  have  been  formerly  doubted  whether,  if  the  de-  Judgment 
.  fendant  demur  generally  in  case  of  felony,  and  the  indictment  ^cr. 
be  held  to  be  valid,  final  judgment  shall  not  foe  immediately 
^ven,  smd  execution  awarded  against  him  («)•  But  this  doubt 
^  existed  c^y  in  the  case  of  a  g«eral  demurrer  concluding  in  bar; 
for  it  is  clear,  diat  if  the  demurrer  prayed  judgment  of  the  in- 
dictment, and  that  it  might  be  quashed,  the  prisoner  could  never 
be  concluded  from  pleading  over  to  the  felony^  either  at  the  same 


[h)  See  form  and  joinder,  Hands 
Prac.  382.  10  Wcntw.  475.  Last  vol. 
Lend,  edh,    Starkie,  706,  707. 

(0  Fost.  105,  see  4  Hare.  St  Tr. 
W,8.    6  Id.  237,8. 

(A?)  8  East,  112.  2  Hale,  257.  4 
*U.  C.  334. 

(0  Hands  Pvac.  40.    6  East,  583. 

(m)  Hands  Prac.  40,  41. 

{h)  Post.  105.  See  form  of  Join- 
der, Post  20.  Hands  Pnic.  383,  476. 
^t  vol.  Ix)nd.  edit.   Of  the  Demnr- 


rer  Book.  3  Lofd  Raym.  39.  and  last 
vol.  Lond.  edit. 

(o)  Ante,  *407.     2  Hale,  236. 

(p)  Dalt  J.  c.  165.  Stanf.  141.  b. 
4  Co.  39. 

(q)  Post.  20,  105.  6  Harj^.  S*-  Tr. 
241. 

(r)  6  Harg.  St.  Tr.  241,  2. 

(»)  2  Hale,  315,  257.  2  Inst  178. 
ace.  Hawk.  b.  2.  fc.21.  »•  5.  2  Hale, 
225,  257.  4  Bla.  Com.  334.  cont.  ami 
see  StaTkie,  297.    2  I^ach,  603. 
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time,  or  after  the  detennination  of  the  legal  exceptions  (t).  And, 
at  the  present  day,  it  seems  that  the  defendant  shall  have  judg* 

[*442]  nient  of  respondeas  ouster,  in  *every  case  of  felony  where  his 
demurrer  is  adjudged  against  him;  for  we  have  already  seen, 
that  where  he  unwarily  discloses  to  the  court  Ae  facts  of  his 
case,  and  demands  their  advice  whether  they  amount  to  felony, 
they  will  not  record  or  notiee  Ae  confession  (w);  and  a  demur- 
rer seems  to  rest  upon  the  same  analogy  (w).  So  if  the  attor- 
ney general  demur  to  the  defendant's  plea,  and  it  be  adjudged 
against  him,  he  shall  not  be  concluded  from  a  trial,  but  be  or- 
dered to  plead  over  to  the  felony  (at).  But  in  mere  misdemean- 
ours, if  the  defendant  demur  to  the  indictment,  whether  in 
abatement  or  otherwise,  and  fail  on  the  argument,  he  shall  not 
have  judgment  to  answer  over,  but  the  decision  will  operate  as 
a  conviction  (if).  The  reason  of  this  distinction  seems  to  be, 
that  there  can  be  no  demurrer  in  abatement  in  cases  not  capital, 
except  to  a  plea  in  abatement  of  the  same  description;  and, 
therefore,  every  objection  to  the  indictment  itself  is  in  bar  of 
the  accusation  (z).  In  case  however  of  judgment  against  the 
de£endant  on  a  demurrer,  to  a  plea  in  abatement,  or  to  a  repli- 
cation to  such  plea,  the  judgment  is  respondeat  ouster  (a). 

These  doubts  relative  to  the  final  judgment  upon  an  unsuccess- 
ful demurrer  to  an  indictment,  have  caused  this  mode  of  ex- 
ception to  be  seldom  resorted  to  in  practice,  in  case  of  indict- 
ment for  felony  (b).  Besides,  the  prisoner  will  have  all  the  ad- 
vantage he  could  possibly  obtain  in  this  way,  by  motion  in  ar- 
rest of  judgment,  after  taking  the  chance  of  a  complete  acquit- 

[.*443]  tal  (c).  And  if  the  defendant  succeed  *in  his  demurrer  on  any 
mere  formal  exception,  he  only  obtains  a  litde  delay,  for  the 
judgment  is,  that  the  indictment  be  quashed,  and  the  defendant 
will  be  detained  in  custody  until  another  accusation  has  been 


(0  1  Salk.  59.  Cro.  Eliz.  196. 
Dyer,  38, 39.    Hawk.  b.  2.  c.  31.  s.  6. 

(m)  Ante,  p,  •429.  2  Hale,  225, 
257.    4  Bla.  Com.  334. 

(w)  Post.  21.  4  Bla.  Com.  334.  8 
Cast,  112.  2  Leach,  603.  2  Hale, 
325,  257.  1  M.  &  S.  184.  Bum  J. 
Demurrer.  Williams  J.  Demurrer; 
but  see  Starkie,  297,  8. 

(x)  2  Hale,  257.  Bum  J.  Indict- 
ment^ XI. 

(y)  8  EMt,  112.   Hawk.  b.  2.  c.  31. 


8.  7.    Williams  J.  Demurrer,  ace.    4 
T.  R.  459.  semb.  contra. 

(z)  1  Salk.  218,  220.  Hawk.  b.  2. 
c.  31.  s.  7. 

(a)  Post  "451.  Trem.  P.  C.  189, 
190.     6  East,  602. 

(6)  2  Leach,  603.  4  Bla.  Com.  334. 
Bum  J.  Indictment^  XL  Williams  J. 
Demurrer. 

(c)  4  Bla.  Com.  324.  Bum  J.  In- 
dictment»  XI.  Williams  J.  Demur-^ 
rer. 
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preferred  ftgamat  him  ((/)•  But  where  the  legal  exception  goes 
to  show  that  the  £ftct8  stated  on  the  record  do  not  amount  to  a 
fidony,  ^e  defendant  will  be  altogether  discharged  out  of  cus- 
tody (e);  and  in  prosecutions  for  supposed  misdemeanours,  es- 
pecially when  it  is  clear  that  no  offence  has  been  committed,  and 
the  indictment  discloses  the  objection,  it  is  then,  with  a  view  to 
get  rid  of  the  prosecution  in  the  earlier  stage  and  to  save  the 
trouble  and  expense  of  a  trial,  more  usual  to  demur  than  in  case  . 
of  indictments  for  felonies  (/ )• 

If  the  indictment  contain  two  distinct  and  independent  charges 
for  two  separate  offences,  and  the  defendant  demurs  generally, 
though  one  of  the  offences  be  not  indictable  or  be  insufficiently 
alleged,  there  will  be  judgment  for  the  crown  upon  the  count 
which  is  valid,  for  the  indictment  may  be  good  in  part,  though 
in  other  places  defective  (^).  And  upon  demurrer  to  an  infor- 
mation, the  record  may  be  amended  if  found  to  6e  defective, 
and  this  may  be  done  even  on  an  application  at  a  judge^s  cham- 
bers (A) ;  but  we  have  seen  that  an  indictment  itself  cannot  be 
amended,  though  the  caption  may  (i).  If  an  objection  be  taken 
in  a  late  stage  of  the  proceedings,  when  it  appears  that  a  fatal 
defect  occurred  in  the  earlier  part  of  them,  the  court  will  revert 
back  to  the  first  error  and  give  judgment  against  the  party  by 
whom  it  was  committed  (>()•  And  therefore,  if  a  replication  to  a 
plea  of  autrefois  acquit  be  demurred  to,  and  it  appear  that  the 
plea  is  insufficient,  judgment  will  be  given  against  the'  ^'defend-  [#444] 
ant  notwithstanding  the  insufficiency  of  the  replication  (/)• 

AU  the  pleas  which  were  formerly  used  as  declinatory  ofm.OfdUa. 
trial,  have  either  been  altogether  abolished  or  have  fallen  into  pi^^de!* 
disuse.  Of  this  description  was  the  old  plea  of  sanctuary,  which  clinatoiy 

V  .  J  ,  J      ,    11     1^  '    ^  trial.» 

seems  to  have  arisen  and  been  supported  wholly  by  a  supersti-  Sanctuazy 
tious  veneration  for  places  regarded  as  sacred  (m).  All  chiuxhes,  "^  **y"" 
church  yards,  and  places  consecrated  by  the  pope's  bull,  seem 
to  have  been  able  to  afford  this  protection  for  the  fugitive  (n). 


(d)  Andr.  147.  (h)   1  M.  &  S.  190.    1  Chitty  on 

>)  3  Leach,  €00.  Pleading,  647. 


9. 


insr  04/. 
•)  Andr.  137.    1 T.  R.  316.  4  T.  (/)  Id.'  ibid! 

R.  778.  (m)  4  Bla.  Com.  323. 

>)  2  Sess.  Cas.  32.  (n)  Keilw.  188,  9.    Hswk.  b.  2.  c. 

A)  4  T.  R.  458.  32.  s.  3. 

>•)  Ante,  •297,  ♦335. 

•  A*tDamplMst&gMei»l,ieeH«%^»iS.«.a9i9tt«rtaB.  4Bla.e«b^a.   XiUmlia.^ 
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'  These  places  for  forty  days  after  the  commissioil  of  the  oflEence, 
afforded  a  refuge  for  the  criminal,  unless  accused  of  treason  or 
sacrilege  ((?)•  The  mode  of  cUdming  this  privilege  was  by  fly- 
ing  to  the  consecrated  precincts,  and  within  for^  days  going  in 
sackcloth  and  confessing  himself  to  the  coroner  as  guilty,  with 
all  the  particulars  of  his  crime,  attd  taking  an  oath  by  which  he 
abjured  the  realm,  and  swore  to  depart  immediately  at  the  port 
assigned  him,  and  never  to  return  without  leave  of  his  majes^. 
By  these  means  he  insured  his  personal  safety,  if  he  went  with 
a  crucifix  in  his  hand  immediately  to  the  place  of  embarka- 
tion (/^),  but  his  blood  was  corrupted  and  all  his  goods  and 
chattels  forfeited  to  the  crown  (^).  The  plea  of  sanctuary  arose 
therefore,  when,  during  the  intervjj  of  forty  days,  the  offender 
was  taken  and  arraigned  for  the  felony.  This  absurd  immunitjr 
was  greatly  narrowed  by  27  Hen.  VIII.  c.  19.  and  32  Hen. 
VIII.  c.  12.  And  by  the  21  Jac.  I.  c.  28.  was  altogether  de- 
stroyed, so  that  it  would  at  the  present  day,  be  merely  superflu- 
ous to  enter  into  any  further  discussion  relative  to  its  nature 
and  requisites. 
[*445]  *The  other  species  of  declinatory  plea^— Ae  benefit  of  clergy— 
ckrev^  ^^  ^^^  fallen  into  disuse.  For  as  the  defendant  is  equally  entitled 
to  receive  it  after  conviction,  it  is  preferable  to  wait  till  that 
time,  and  so  take  the  chance  of  an  acquittal  (r).  It  is  now 
always  prayed  immediately  before  sentence;  and,  therefore,  we 
shall  postpone  the  consideration  it  demands,  until  we  examine 
that  stage  of  the  proceedings. 
2.  (^pleas  Pleas  in  abatement  are  founded  either  on  some  defect  appa- 
menL*  rent  on  the  face  of  the  indictment,  without  reference  to  any  ex- 
trinsic fact,  or  are  founded  upon  some  matter  of  fact  extrinsic 
of  the  record  which  renders  the  indictment  insuiBicient.. 
What  may  Any  defect  apparent  on  tiie  face  of  the  indictment  may  be 
pleaded,  i^^de  the  ground  of  a  plea  in  abatement,  and  if  found  for  the 
defendant,  will  abate  the  indictment  (^).  Thus,  if  the  indictnient 
do  not  describe  the  defendant  by  any  addition  of  place  or  de- 
gree, it  is  defective  on  the  face  of  it,  and  the  defendant  may 


(o)  Keilw.  191.   Hawk.  b.  2.  c.  32.  (j)  4Bla.  Com.  333.    3  P.  W.  3S. 

8.  4.    4  Bla.  Com.  332.  note  B. 

(p)  4  Bla.  Com.  332,  3.    3  P.  W.  (r)  2  Hale,  236.    4  Bla,  Com.  33S. 

38.  note  B.  (<)  2  Hale,  236,  238. 

•  Aitotliettplaiimeeiia«l,ieesl!ate»SSatoSM.  Hftvk.bi.S.e.S4.   Com,  Dir.  AkattifeeBt. 
Bae.AbbAlNMeiBieiit.   Ante,*ao8io*8li, Mtelkett«teaBartofttonMMaii4a#rtitkau 
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pkad  in  abatement  {t).  So  if  the  defendant  be  misnamed  or  his 
addition  of  degree  be  misstated,  which  is  an  extrinsic  objection 
not  apparent  on  the  face  of  the  indictment,  the  defendant  may 
plead  this  also  in  abatement  (v),  but  for  objections  apparent  on 
the  face  of  the  indictment  itself,  without  reference  to  any  ex- 
trinsic fact,  it  is  more  usual  to  move  to  quash  it  (w)  or  to  de- 
mur (x). 

At  common  law  it  seems  to  have  been  considered,  that  no  ad- 
vantage could  be  taken  of  any  error  in  the  indictment,  as  to  the 
name  or  additicm  of  the  defendant  in  case  of  felony;  for  it  was 
considered  that  the  accusation  was  directed  against  the  prisoner 
at  the~  bar,  by  whatever  *name  he  might  be  distinguished,  [*^446] 
though  this  rule  could  not  apply  in  minor  offences  where  the  de-  ^ 

fendant  might  appear  by  attorney  (y)«  But  by  1  Hen,  V.  c. 
5«  it  is  necessary  to  iftate  correctly,  the  names,  estates,  degrees, 
mysteries  and  places  of  residence  of  the  defendants  in  all  crimi- 
nal proceedings.  Since  this  statute,  therefore,  a  misnomer  has, 
in  all  cases,  been  thus  pleadable  (z)«  Formerly,  there  was  a 
distinction  taken  between  the  christian  and  the  surname,  that 
the  former  might  but  the  latter  could  not  be  pleaded  in  abate- 
ment (a);  but  this  is  now  setded  to  be  groundless,  and  an  error 
in  the  latter  is  equally  fatal  with  a  mistake  in  the  former  (b).  A 
mistake  in  the  addition  too,  may  be  thus  objected  to  on  the  part 
of  the  defendant,  where  quality  or  profession  is  mistaken  (c). 
So  the  total  want  of  addition  will  be  a  sufficient  ground,  upon 
this  plea,  to  vitiate  the  proceedings  (d)*  And  if  a  peer  be  in- 
dicted of  a  crime  for  which  process  of  outlawry  lies  against  him, 
without  stating  his  title,  he  may  plead  the  omission  in  abate- 
ment (e)*  We  have  already  considered  the  various  instances 
which  have  aris^  under  these  general  rules,  when  we  examined 
the  degree  of  accuracy  with  which  the  name  and  addition    ' 


Ct)  Andr.  145,  &c.  (a)  2  Hale,  175.    Bac.  Abr.  Indict- 

(«)  Hawk.  b.  3.  c.  25.  s.  70. .  ment,  G.  2.    Hawk.  b.  2.  c.  25.  a.  68. 

(»)  Ante  •299.  (b)  Ante  •202.   10  East,  83.  R.  T. 

S)  Ante  ^439.  Hardw.  303.    Bum  J.  Indictment,  Xf. 

)  1  Sid.  40.    Cro.  Car.  104.  Bac.  (c)  Ante  •203,  *4.  2  Hale,  175,  6. 

Abr.  Abatement,  D.    Bac.  Abr.  In-  Hawk.  b.  2.  c.  23.  s.  102  to  128.  c.  25. 

dictment,  G.  2.  a.  68.  to  71. 

(s)   1  Leach,  476.    2  Hale,  176,  (J)  Andr.  146.    2  Sess.  Cas.  315. 

238.    Hawk.  b.  2.  c.  34.  §.  2.    4  BUu  2  Leon.  248,  9.    Hawk.  b.  2.  c.  25. 

Com.  334.    Bac.  Abr.  Indictment,  G.  a.  69. 

2.  Burn  J.  Indictment,  XL  (e)  6  Co.  Bep.  53.    2  Hale,  240. 
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should  be  stated  (/),  that  it  will  be  unnecessary  here  to  repeat 
them* 

It  has  been  holden  t6  be  po  good  plea  in  abatement  of  an  in* 
dictment,  diat  anodier  prosecution  for  the  same  offence  is  de- 
[#44/]  pending^  though  it  will  be  a  ground  for  the  ^court  to  quash  one 
of  them  on  motion,  if  it  should  appear  to  be  defective  (g).  But 
all  mistakes  in  the  name  or  addition  must  be  thus  pleaded  if  any 
advantage  is  to  be  taken  of  them,  for  they  will  not  form  any 
ground  of  error  or  in  arrest  of  judgment  (A).  And  it  is  ex- 
pressly provided  by  /  W«  III.  c.  3«  that  mere  formal  or  techni* 
cal  exceptions  to  indictments  for  hifjti  treason  must  be  taken  be- 
fore any  evidence  is  given  in  support  of  the  charge,  and  will  be 
of  no  avail  in  any  subsequent  stage  of  the  proceedings. 

This  plea,  like  tha  other  proceedings  in  misdemeanour,  may 
in  the  King's  Bench  be  put  in  by  attorney,  as  well  as  if  the  party 
indicted  had  appeared  in  person  (t)  i  for  if  he  be  not  the  person 
intended,  the  attorney  general  may  reject  it  and  sign  judgment 
against  the  real  defendant  on  default  of  an  answer.     But  if  he 
accepts  the  plea,  he  thereby  admits  the  party  by  whom  it  is 
made  to  be  the  person  intended,  and  cannot  afterwards  object 
that  it  is  made  by  a  stranger  (i).    It  is  always  necessary  to 
plead  it  before  any  plea  in  bar,  as  the  defendant  will  be  estopped 
by  an  issue  (/)•     And  the  proper  time  to  take  advantage  of  it, 
is  upon  the  arraignment  when  die  prisoner  is  called  upon  to  an- 
swer (m).  In  prosecutions  for  treason,  the  plea  is  in  writing  sign- 
ed by  counsel,  and  if  demurred  to,  the  defendant  must  ioime^ 
idiately  join  in  demur  (n). 
[#448]       In  cases  of  felony  or  treason,  a  plea  in  abatement  may  *b&  ad- 
raq^dtes  ™i^<^  ^^^  tenus,  and  the  issue  may  be  joined  without  delay  (o). 
of  pleas  in  But  the  regular  practice  is  to  engross  it  upon  parchment,  pro- 
ment/       cure  it  to  be  signed  by  counsel,  and  for  the  defendant  to  de- 


Manner 

and  time 
of  plead- 
ing. 


s^, 


;/)  Ante,  p.  •203  to  ♦217. 
j)  Cro.  Car.  147.  Ld.  Haym.922. 
7o8t.  104,  5,  6.    Dougl.  240.   Hawk, 
b.  2.  c.  34.  8. 1.    Com.  Dig.  Indict- 
ment, L. 

(A)  Ante  •202,  ^139.    2  Bla.  Rep. 
1120.    Bac.  Abr.  Abatement,  D. 

(0  Ante  •411.   10  East,  83.  Hawk, 
b.  2.  0.  34.  8. 3. 

(*•)  Hawk,  b.^  2.  c.  34,  8.  3.    Wil- 


liams J.  Misnomer  &  Addition,  U, 

(Z)  2  Hale,  175.  Fost.  16.  Bac. 
Abr.  Indictment,  G.  2.  HAwk.  b.  2.  c. 
34. 8. 4.  Williams  J.  Misnomer  8c  Ad- 
dition, If. 

(m)  2  Hale,  175.  WilUams  J.  Mis- 
nomer &  Addition,  H. 

(n)  6  Harg.  St.  Tr.  237,  8.  241,  2. 

(o)  1  Leach,  476.    Fost.  105. 


•  Sfefbnnt,10Eait,83.    0 Hanr. SL TV. S37.   3Bvr.l«17.    lWeilt.36.    CIaC.C.4^5S3.    a 
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liver  it  in  open  court,  upon  being  charged  with  the  indict- 
ment (^).  It  is  always  necessary  to  disclose  the  real  name,  and 
by  that  statement  the  defendant  is  concluded  (y).  And  where 
a  peer  {deads  his  right  to  be  tried  before  the  house  of  lords,  he 
must  set  forth  the  writ  by  which  his  title  is  recognized,  because 
the  i^ea  is  to  be  determined  by  the  record  (r}«  In  all  cases  of 
felony,  the  defend^it  should  answer  over  to  the  matter  of  the 
charge,  and  if  diis  be  omitted,  the  court  will  ordei:  it  to  be 
done  and  insert  it  at  the  bottom  of  the  parchment  (^);  but  if 
this  be  omitted  the  plea  will  not  be  demurrable  on  that  account, 
because  he  might  plead  over  to  die  felony  after  the  plea  has  been 
determined  against  him  (^)«  But  in  prosecutions  for  misdemean- 
our, the  defendant,  as  we  have  seen,  cannot  plead  over  to  the 
offence,  together  with  a  plea  in  abatement  (u).  The  plea  ought 
to  have  a  proper  conclusion,  ^^  praying  judgment  of  (or  ^^on") 
die  indictment,  and  that  it  may  be  quashed,"  for  the  court  will 
not  give  such  judgment  as  appears  proper  on  the  whole  record, 
as  they  will  on  a  plea  in  bar,  unless  it  be  regularly  demanded  (w). 
To  diis  plea,  it  is  by  the  4  and  5  Ann,  c«  16,  s.  11.  necessary,  at 
least  when  filed  in  the  crown  office,  to' add  an  affidavit  entitled 
in  die  prosecution,  averring  that  it  is  true  (x)*  But  this  seems 
not  to  be  necessary  on  a  trial  at  bar  of  an  indictment  for  high 
treason  (i/);  diough  it  does  not  appear  'N'upon  what  reason  this  [*449] 
distinction  is  founded*  The  entry  of  the  plea  of  misnomer 
upon  the  roll  must  be  special,  ^^that  A.  B.  who  is  indicted  by 
the  name  of  C.  D.  comes  and  says,  that  whereas,  in  the  indict- 
ment it  is  supposed  that  one  C.  D.  with  force  and  arms,  &c« 
his  name  is  A.  B.  and  not  C«  D. ;''  for  if  he  should  style  him- 
self the  scad  C.  D.  he  concludes  himself  and  cannot  plead  a 
misnomer  (z)« 


^i 


0  Cro.  C.  C.  21.    6  St/  Tr.  237. 

;^)  2  Hale,  238.    4  Bla.  Com.  335. 

(r)  6  Co.  Rep.  53.  b.    2^Hale,  240. 

(«)  1  Leach,  478.  2  Leach,  712. 
n.  a.  2  Hale,  238.  Dyer,  88.  3  Salk. 
171.  Carth.  56.  Burn  J.  Indictment, 
XI. 

(0  Carth.  S5,  6. 

(u)  Ante  •485.  8  East,  107.  Cro. 
EHz.  495. 

[w)  10  East,  83. 

[x)  3  Burr.  1617.  2  8tr».  1161. 
Hawk.  b.  2.  c.  34.  s.  5,  6.    Com.  Dig. 


!; 


Indictment,  L.  sed  quaere.  See  4  Ann. 
c.  16. 8.  4. 

(ji)  Post.  16.  3  Burr.  1617.  Hawk, 
b.  2.  c.  34.  B.  7. 

(t)  2  Hale,  175.  Williams  J.  I^fia. 
noraer  &  Addition.  See  5  T.  R.  487. 
8T.  R.  515.  3Wils.  413.  See  form 
of  entry  of  plea  and  in  felony  and  re- 
plication, known  as  well  by  one  name 
as  the  other.  1  Hale,  174,  5.  2  Ha]e« 
237.  3  Williams  J.  462.  Trtin.P.C. 
189. 
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Demur.         If  this  plea  be  insufficient  in  point  of  form  or  bad  in  point  of 
catim^and  substance,  the  prosecutor  may  demur  (a);  and  in  indictments  Cm* 


issue. 


treason  or  felony,  the  defendant  must  join  in  demurrer  imme- 
diately (bi).  And  if  the  replication  of  the  prosecutor  be  iosuffi* 
cient,  the  defendant  may  resort  to  the  same  means,  and  if  he 
establish  the  insufficiency  will  obtun  judgment.  Thus  if  a  pri- 
soner plead  in  abatement  that  he  is  a  peer,  and  the  attorney 
general  r^ply,  that  he  formerly  petitioned  the  lords  to  be  tried 
by  them  and  was  refused,  the  defendant  will  have  judgment 
on  demurrer,  because  the  decision  of  the  house  of  lords  is.  no 
judgment,  and,  therefore,  the  replication  is  invalid  (c). 

If  a  plea  of  misnomer  be  put  in,  it  is  the  best  course  to  allow  it, 
as  the  defendant  is  concluded  by  the  name  he  discloses  in  his 
plea,  and  he  may  be  immediately  re*indicted  (^).  The  prosecu* 
tor  may,  however,  if  he  thinks  fit,  deny  the  {dea,  or  reply  that 
the  defendant  is  known  as  well  by  one  christian  name  or  sur- 
name as  another,  and,  if  he  succeeds,  judgment  will  be  given  - 
for  the  crown  (^),  or  the  prosecutor  may  demur  to  the  plea, 
[*450]  *and  in  cases  of  felony,  the  demurrer  and  joinder  may  be  ore 
tenus  (y*)*  When  the  is^e  is  joined  upon  a  plea  in  abatement 
or  replication  thereto,  the  venire  may  be  returned,  and  the  trial 
of  the  point  by  ^  jury  of  the  same  county  proceed  instanter  {g)^ 
But^  at  the  sessions,  where  a  misdemeanour  only  is  in  question, 
it  is  the  usual  practice,  after  plea  for  the  defendant,  to  enter  into 
a  recognizance  to  prosecute  the  same  with  e£Fect  at  the  ensuing 
sessions,  and  then  he  must  give  four  days'  notice  of  his  inten- 
tion to  try  to  the  prosecutor,  and  that  if  he  does  not  reply,  judg- 
ment will  be  entered  for  the  defendant  (h).  When  a  plea  is  put 
in  that  the  defendant  is  a  peer,  the  issue  is  to  be  tried  not  by 
the  country  but  by  the  record;  but  whether  a  woman  be  a  peer- 
ess by  marriage,  is  a  fact  for  the  decision  of  a  jury  (i). 


I 

n 


(a)  8  East,  83.  See  form  of  de- 
murrep  and  joinder.  1  Wentw.  24. 
Last  Tol.  Lond.  edit  6  Har?.  St.  Tr. 
238 

(b)  6  Harg.  St.  Tr.  241,  2. 

(c)  2  Salk.  509.    Holt,  530. 

U)  2  Hale,  176,  238.  Bum,  In- 
dictmcnt,  IX.  WilUams  J.  Misnomer, 
and  Addition,  H.    Dick.  Scss.  167. 

(e)  2  Leach,  476.    2  Hale,  237,  8. 


Cro.  C.  C.  21.  See  fonn,  2  Hale,  237. 
Last  vol.  Lond.  edit. 

(/)  Post.  105.    1  Leach,  476. 

(s)  2  Leach,  478.  2  Hale,  238. 
22  Hen.  VHI.  c.  14.  28  Hen.  Vm.  c 
1.32  Hen.  Vm.  c.  3.  3  Inst  27. 
Starkie,  ^6. 

(/«)  Cro.  C.  C.  31. 

(0  6  Co.  Rep.  53.  a.  ^  Hale,  240. 
Bum  J.  Indictment,  XI, 
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When  a  plea  in  abatement  is  found  in  favour  of  the  defend-  Jud^^ent 
ant,  the  judgment,  in  case  of  misdemeanour,  is  that  he  be  not  abateme^ 
compeilled  to  answer  the  indictment,  but  depart  the  court  with^-  auid  coiue- 
out  day  (i).   But,  on  an  accusation  for  a  capital  crime,  after  the 
indictment  has  been  abated  for  misnomer,  the  court  will  not 
dismiss  the  prisoner,  but  cause  him  to  be  indicted  de  novo,  by 
the  name  disclosed  in  his  plea,  to  which,  we  have  seen,  he  can 
make  no  second  objection  (/)•     And  if  the  grand  jury  be  not 
discharged,  another  bill  may  be  immediately  preferred,  what- 
ever may  be  the  description  otthe  offence  (m).    If  it  be  pleaded 
by  one  of  several  defendants  and  allowed,  it  will  only  quash 
the  indictment  as  to  him,  ^i^thout  affecting  it  as  to  those  who  [^451] 
are  correctly  indicted  (n). 

If  a  plea  in  abatement  be  found  against  the  defendant  in  case 
of  felony,  he  shall  have  judgment  of  respondeas  ouster  (o).  But, 
on  such  a  finding  by  a  jury,  in  case  of  misdemeanours,  the  judg- 
ment will  be  final  against  the  defendant  (/»)•  If,  however, 
judgment  bie  given  against  the  defendant,  either  on  demur- 
rer to  his  plea  in  abatement  or  on  demurrer  to  the  prosecutor^s 
replication  to  such  plea,  the  judgment  is  respondeas  ouster  and 
not  final  (jf).  This  distinction  between  the  result  of  a  verdict 
agadnst  the  defendant  on  his  plea. In  abatement  and  a  judgment 
against  him  on  a  demurrer  thereon,  is  founded  on  this  principle, 
that  wherever  a  man  pleads  a  fact  which  he  knows  to  be  false, 
and  a  verdict  be  against  him,  the  judgment  ought  to  be  final, 
for  every  man  must  be  presumed  to  know  whether  his  plea  be 
true  or  false  in  matter  of  fact;  but  upon  demurrer  to  a  plea  in 
abatement,  there  shall  be  a  respondeas  ouster,  because  every 
num  shall  not  be  presumed  to  know  the  matter  of  law  which  he 
leaves  to  the  judgment  of  the  court  (r). 


(k)  2  Hale»  238.  10  East,  88,  whet« 
see  form. 

(0  *  Cro.  Car.  371.  2  Hale,  176, 
238.  Hawk.  b.  2.  c.  34.  t.  2.  WU- 
iiams  J.  Misnomer,  and  Addition,  II. 

(m)  2  Hale,  176,  238.  Cro.  C.  C. 
31.  Hawk.  b.  2.  c.  34.  s.  2.  Dick. 
Seas.  167. 

(n)  R.  T.  Hardw.  303.  2  Hale,  177. 
Bac.  Ab.  Indictment,  G.  2.  Williams 
J.  Mishomer,  and  Addition,  n. 

(0  8  East,  110.    1  Letch,  478.    2 


Hsle,  239,  255, 6.  Post.  21.  2  Lord 
Raym.  922.  Hawk.  b.  2.  c.  31.  s.  6. 
4  Bla.  Com.  338. 

{p)  8  East,  107.  Hawk.  b.  2.  c.  31. 
8.  7.    Cro.  C.  C.  22.    2  Wils.  367. 

(y)  Trem.  P.  C.  189,  190.  6  East, 
583,  602.  Tliis  accords  with  the  judg-. 
ment  in  civil  actions.  1  East,  542.  2 
Wils.  368.  Sec  form  of  judgment  of 
resp.  ouster,  Trem.  P.  C.  189. 

(r)  2  Wils.  368,   1  East,  542. 
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Pkas  in        We  come  now  to  the  consideration  of  special  pleas  in  bar. 

indict-       which  without  entering  into  the  facts  of  the  offence  show  that 

ment        the  defendant  ought  not  at  all  to  be  called  upon  to  answer  the  in* 
dictment.     The  principal  of  these  are  a  previous  acquittal,  c(m* 
[*4>52]  viction,  attainder,  ^mA  pardon,  which  we  shall  now  proceed  to 
examine. 

I.  Autre-        Th^  f\t^  of  autrefois  acquit^  is  founded  upon  the  principle 

^^  that  no  man  shall  be  placed  in  peril  of  legal  penalties  more  than 
once  upon  the  same  accusation  («)•  It  has,  therefore,  been  ge- 
nerally agreed  that  where  a  man  has  once  been  pronounced 
*^not  guilty"  on  a  valid  indictment  or  appeal,  he  cannot  after- 
wards be  indicted  again  upon  a  charge  of  having  committed  the 
same  supposed  offence  {t).  To  this  mle  indeed  the  proceedings 
in  case  of  appeal  of  death  form  a  solitary  exception;  for  diough^ 
acquittal  on  an  appeal  is  a  bar  to  an  indictment,  an  acquittal  on 
an  indictment  is  no  bar  to  an  appeal  (u)*  At  common  law,  in- 
deed, there  was  no  such  distinction,  and  as  the  appeal  was 
strangely  favoured  in  the  early  periods  of  our  histoay,  a  practice 
was  introduced  of  not  trying  the  criminal,  until  a  year  and  a 
day  had  elapsed,  to  which  period  the  appeal  was  limited,  in 
order  that  the  partfes  injured  might  not,  by  operation  of  law,  be 
deprived  of  their  revenge  {w).  To  prevent  this  delay,  and  at 
the  same  time  to  protect  the  appellors,  the  statute  3  Hen.  VII. 
,  c.  1.  enacted  that  the  defendant,  though  acquitted  for  the  pablk 

injury,  should  still  be  liable  to  an  appeal  for  the  satisfaction  of 
private  individuals.  This,  however,  extends  only  to  appeals  of 
death^  and  has  been  very  seldom  practised,  and  rarely,  if  ever, 
successful. 

When  this  In  order,  however,  to  entitle  the  defendant  to  this  plea,  it  is 
fe^ple^-  necessary,  that  the  crime  charged  be  precisely  the  same,  and 
^^^  that  the  former  indictment  as  well  as  the  ^acquittal  was  suffi- 

^         •'    cient  {x).    As  to  the  first  of  these  requisites,  the  identity  of  the 
offence,  if  the  crimes  charged  in  the  former  and  present  prose- 


(«)  4  Co.  Rep.  40.  4BIa.  Com.  335.  c.  35.  s.  14. 
Hawk.  b.  2.  c.  35.  s.  1.  (to)  Hawk.  b.  2.  c.  35.  s.  14. 

(/)  Hawk.  b.  2.  c.  35.  s.  1.    4  Bla.  (ar)  2  Leach,  7\7.    1  JBast,  P.  C. 

Com.  335.  522.   9  East,  437. 

(tt)  3  Hen.  VH.  c.  1.    Hawk.  b.  2. 

*  Astothnpleamgenenil,  teeSHRle,340toa50,   Hawk*  1>.  8.  c  35,  per  tod   Com.  ]>i(.  tftdict- 
neat,  L.   4Bn.  Com.  33f,  ft.   Bum  J.  Iiulictmieat,  XI.   4  Co.  4S. 
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cution  are  so  distinct,  that  evidence  of  the  one  will  not  support 
the  other,  it  is  inconsistent  with  reason,  as  it  is  repugnant  to  the 
rules  <^  law  to  say,  that  the  oflFences  are  so  far  the  same,  that  an 
acquittal  of  the  one  will  be  a  bar  to  the  prosecution  for  the 
other  (tf).     But  cm  the  other  hand  it  is  clear,  that  if  the  charge 
be  in  truth  the  same,'  though  die  indictments  diflfer  in  immaterial 
circumstances,  the  defendant  may  plead  his  previous  acquittal 
with  proper  averments;  for  it  would  be  absurd  to  suppose  that 
by  varying  the  day,  parish,  or  any  other  allegation,  the  precise 
accuracy  of  which  is  not  material,  the  prosecutor  could  change 
the  rights  of  the  defendant,  and  subject  him  to  a  second  trial  (z). 
Thus,  as  to  the  point  of  time,  if  he  be  indicted  for  a  murder  as 
conunitted  on  a  certain  day  and  acquitted,  and  afterwards  be 
charged  with  killing  die  same  person,  on  a  di£Ferent  day,  he 
may  plead  the  former  acquittal  in  bar  notwithstanding  this  dif- 
ference, for  the  day  is  not  material ;  and  this  is  a  fact  which 
could  not  be  twice  committed  (a)*    And  the  same  rule  applies 
to  accusations  of  other  felonies,  for  though  it  is  possible  for  se- 
veral ac^ts  of  the  same  kindto  be  committed  at  different  times  by 
the  same  person,  it  lies  in  averment,  and  the  party  indicted  may 
show  that  same  charge  is  intended  (&)•  And  if  he  be  indicted  for 
the  murder  or  assault  of  a<certMn  person  unknown,  and  after- 
wards charged  on  an  indictment  for  the  same  offence,  he  may 
rely  upon  the  previous  acquittal  (c\    So  if  the  person  killed  be 
differendy,  though  sufficiendy  described  in  two  distinct  indict- 
ments, *die  defendant  may  show  that  die  same  individual  is  in-  [*454] 
tended  (d).    But  then  it  is  necessary  to  aver,  diat  the  party 
slain  was  known  by  both  names,  so  as  to  maintain  die  sufficien- 
cy of  the  first  proceedings,  for  if  they  were  merely  nugatory 
diey  win  form  no  ground  of  defence  to  any  subsequent  prosecu- 
tion (e).  And  hence  we  may  observe  that  the  great  general  rule 
upon  diis  part  of  the  subject  is,  that  the  previous  indictment 
must  have  been  one  upon  which  the  defendant  could  legally 
have  been  convicted— upon  which  his  life  or  liberty  was  not 


8 


0  2  Leach,  717.  (b)  2  Hale,  179,  244.    Bum  J.  In- 

[z)  KeSkw.  58.    1  Leach,  448.  9      dictment,  XI. 

But,  437.    2  Hale,  2243>  6.  247.  2         (c)  Dyer,  385.  a.  Keihir.  25.  Hawk, 

hut  318.    Hawk.  b.  2.  c  35.  a.  3.      b.  2.  c.  35.  a.  3. 

Bum  J.  Indictment,  XI.  (d)  2  Hale,  244. 

(a)  2  Hale,  179,  244.    Hawk.  b.  2.  («)  2  Hale,  244^  5.    Hawk.  b.  ?.  c. 

c»31a.3.    Ante  •234.  35.  a.  3. 
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merdy  in  imaginary,  but  in  actual  danger,  and  con8c<tuently^ 
in  which  there  was  no  material  error  (/*)•  So  that  all  variadona 
not  inconsistent  with  the  validity  of  both  proceedings,  such  as 
differences  in  the  day,  the  vill,  or  the  quantity,  may  be  shown  to 
be  merdy  technical.     But  if  the  variances  are  in  those  things 
which  are  material,  autrefois  acquit  must  not  be  pleaded;  for 
either  the  first  incUctment  was  ineffectual,  and,  therefore,  the  ac- 
quittal is  of  no  avail,  or  the  second  will  prove  not  applicable  to 
the  evidence,  and,  therefore,  the  objecdon  is  needless.    Thus, 
if  a  person  be  indicted  of  a  crime  laid  to  be  done  at  a  ceitam 
parish  in  a  particular  comity,  and  fomid  not  guilty,  and  after- 
wards accused  of  the  same  fact  at  another  place  withm  die  same 
county,  he  may  plead  his  former  acquittid,  for  the  vill  is  alto- 
gether inmiaterial,  and  either  indictment  might  be  support- 
ed (g');  but  if  the  difference  be  in  the  county  he  cannot  do  diis^ 
because  one.  indictment  must  be  bad,  since  the  offence  will  be 
proved  to  be  beyond  the  jurisdiction  of  the  grand  jury  (A)« 
And  where  the  reason  fails,  the  rule  fuls  vriAi  it,  for  an  indict- 
ment removed  from  the  proper  county,  thou^  tried  in  anodier^ 
[#455]   is  thus  pleadable,  because  *die  same  offence  may  stfll  be  intend- 
ed (f)«    Upon  the  same  principle,  where  die  defendant  was  ac- 
quitted merely  on  some  error  of  the  indictment,  or  variance  in 
die  recitals,  he  may  be  indicted  again  upon  die  same  charge,  fot 
die  first  proceedings  were  merely  nugatory  (i).    Thus,  if  an  in- 
dictment for  larceny  lay  the  property  in  die  goods  in  the  wrong 
person,  the  party  may  be  acquitted,  and  afterward?  tried  on  m- 
other,  stating  it  to  be  the  property  of  the  legal  owner  (/)[!]• 
But  where,  in  the  first  indictment,  the  prosecutor  misstated  a 
mere  superfluous  averment,  he  cannot  afterwards  rectify  that 
error  in  a  second  to  pbce  the  life  and  liberty  of  the  defendant 
agun  in  jeopardy  (m)«    And,  in  such  cases,  the  point  in  dis- 
cussion always  is  whether,  in  fact,  the  defendant  could  have 

(/)   4  Co.  Rep.  39,  40.    1  Leach,  (t)  2  Hale,  245. 

448.    2  Hale,  248.    Hawk.  b.  2.  c.  (k)  Ante  *304.    2  Leach,  708.    ^2 

35. 8.  8.  East,  P.  C.  519. 

(S)  2  Hale,  245.    Ante  ^200.  (0  1  Leach,  464. 

(A)  3  Hale,  245.  Com.  Dig.  Indict-  (m)  9  East,  437. 

ment,  L.    Ante  *177. 


[1]  Nxw  York. — AvtrefaU  acquit  is  not  a  good  plea,  if  the  fonner  indict* 
ment  was  so  far  defective,  that  no  good  judgment  could  bare  heen  giTcn  upon 
it.     The  People  v.  JBarrttt  &  WarS,  1  fofmt.  Rep,  66. 
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taken  a  £atal  exception  to  the  fbrmer  indictment;  for,  if  he    ' 
could,  no  acquittal  will  avail  him,  but  if  he  could  not,  it  is  al- 
ways ccHnpetent  for  him  to  show  the  oifences  to  be  really  the 
aame,  though  they  are  variously  stated  in  the  proceedings. 

It  is  not,,  in  all  cases,  necessary  that  the  two  charges  should 
be  precisely  the  same  in  point  of  degree,  for  it  is  sufficient  if  an 
acquittal  of  the  one  will  show  that  the  defendant  could  not  have 
been  guilty  of  ^e  other.    Thus  a  general  acquittal  of  murder 
is  a  discharge  upon  an  indictment  of  manslaughter  upon  the 
san&e  person,  because  the  latter  charge  was  included  in  the 
former,  and,  if  it  had  so  appeared  on  the  trial,  the  defendant 
might  have  been  convicted  of  the  inferior  offence ;  and,  on  the 
other  hami,  an  acquittal  of  manslaughter  will  preclude  a  future 
prosecution  for  murder,  for  if  he  were  innocent  of  the  modified 
crime,  he  could  not  be  guilty  of  the  same  fact  with  the  addition 
of  malice  and  design  (n).    So  an  acquittal  of  petit  treascm  will 
bar  an  indictment  for  the  ^murder  of  the  same  person,  and  an  [*456] 
acquittal  of  murder  an  indictment  for  petit  treason  {p\     But  if 
the  former  chai^  were  such  a  one  as  the  defendant  coqld  not 
have  been  c<»ivicted  of  the  latter  upon  it,  the  acquittal  cannot 
be  pleaded.   Thus,  if  the  first,  charge  were  for  a  felony  or  steal- 
ing, and  the  second  for  a  mere  misdemeanour,  the  previous  ac- 
quittal will  be  no  bar,  for  a  felony  or  larc^iy  cannot  be  modified 
on  the  trial  into  a  trespass  or  misdemeanour  (/)•     And  it  often 
happens,  that  after  an  acquittal  of  the  felony,  the  defendant  is 
indicted  and  tried  for  the  misdemeanour  upon  the  same  evi- 
dence, and  it.  would  be  no  objection,  though  the  judge  might 
still  think  that  there  was  evidence  of  the  felony  to  have  gone  to 
the  jury  (f  )•    Thus  also  if  a  defendant  be  indicted  for  a  burg- 
larious entry  and  a  stealing,  and  acquitted,  he  may  still  be  tried 
for  a  biarglarious  entry  with  intent  to  steal,  for  although  the 
burglary  be  the  same,  it  is  evident  the  prisoner  could  not  have 
been  found  guilty  on  the  first,  upon  proof  of  a  mere  intention, 
and,  therefore,  may  well  be  indicted  for  that  otfence  in  the  se- 
cond (r).     It  is,  indeed,  generally  laid  down,  that  an  acquittal 
of  burglary  will  not  prejudice  an  indictment  for  larceny,  or  vice 


(n)  4  Co.  Rep.  45,  46.  2  Hale,  246.  App.  121.  1  Leach,  12.  12  East,  415. 

Foat.  329.  Ante  •251. 

^  {fy  Foat.  325,  328,  329.    Hawk.  b.  iq)  12  Eaat,  415. 

2.  c.  35.  a.  5.  (r)  2  Leach,  716.    Hawk.  b.  2.  c. 

Kp)  Hawk.  b.  2.  c.  35.  8.  5.    Bro.  %$.  a.  5. 
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vereft  («),  but  this  must  be  understood  of  those  cases,  in  whi<^ 
like  that  we  have  just  stated,  the  fonner  charge  did  not  neces" 
sarily  include  the  latter.    On  the  same  ground,  if  a  robbeiy  be 
committed  in  one  county,  and  the  goods  be  carried  into  another, 
so  as  to  make  it  larceny  there,  an  acquittal  of  the  larceny  in  the 
last  county  will  not  prejudice  an  indictment  for  robbery  in  the 
first,  because  the  verdict  of  not  gwlty  tan  proceed  on  the 
ground  only,  that  the  goods  were  not  brought  within  the  juris- 
f*457]  diction  of  the  grand  jury,  and  will  not  *aiFect  the  original  taking 
into  which  diey  had  no  authority  to  inquire  (t).    And  thus  also 
it  is  clear,  that  if  a  man  be  indicted  as  accessary  after  the  fact, 
and  acquitted,  he  may  aftterwards  be  tried  as  a  principal,  for 
proof  of  one  will  not  at  all  support  the  other  (u).    But  it  wa» 
formerly  holden,  that  the  oiFences  of  principal  and  accessary  be- 
fore the  fact,  were  in  substance  the  same,  and,  therefore,  that 
after  an  acquittal  as  to  the  former,  no  one  could  be  indicted  av 
to  the  latter,  though  it  was  admitted  that  an  acquittal  as  pro- 
curer would  not  hinder  him  fix>m  being  indicted  as  a  princi^ 
pal  (v).    But  as  it  seems  now  to  be  the  better  opinion,  that  the 
charges,  however  nearly  allied  in  moral  guilt,'are  specifically 
different  in  their  legal  aspect,  and  that  evidence  of  procuring 
will  not  suffice  to  show  an  actual  commission,  it  fdlows  that  a 
previous  verdict  in  his  favour  when  charged  with  being  princi- 
pal, cannot  be  pleaded  on  a  subsequent  prosecution,  for  inciting 
others  to  the  felony  (w).    And  if  two  offences  are  supposed  to 
have  been  committed  at  the  same  time,  as  if  a  horse  and  a  sad- 
die  are  stolen  together,  an  acquittal  of  one  will  be  no  bar  to  an 
^  indictment  for  the  other,  for  the  crimes  are  essentially  differ- 
ent (x).    So  if  a  road  be  out  of  repair,  the  parties  bound  to 
amend  it  may  be  indicted,  though  they  have,  at  a  former  period, 
been  acquitted  on  a  similar  proceeding  (y). 

As  to  the  sufficiency  of  the  (tischarge,  which  may  be  thus 
pleaded,  it  must  be  a  legal  acquittal  by  judgment  upon  trial, 
either  by  verdict  of  a  petty  jury  or  by  batde  (z).  And,  therefore. 


(<)  2  Hale,  245,  6.    Hawk.  b.  2.  c.      Hawk.  b.  2.  c.  35.  9. 11. 
8.5.  (w)  Fost.  361,  2.    2 

U)  2  Hale,  245,  ace. ;  but  see  Hawk.      Hawk.  b.  %  c.  35.  s.  11.   2  Hale,  244. 


35.  8.  5.  (v>)  Fost.  361,  2.    2  St.  Tr.  798. 

(<)  2  Hale,  245,  ace.;  but  see  Hawk.      Hawk.  b. 
b.  2.  c.  35.  8.  4  cont.  (x)  2  Hale,  246. 


(tt)  1  Hale,  625,  6. '  2  Hale,  244.  (tf)  6  East,  316. 

Kel.  25,  6.    Hawk.  b.  2.  c.  35.  s.  11.  (x)  2  Hale,  243,  246.    Hawk.  b.  2. 

Staundf.  105.  c.  35.  8,  6,    Bum  J.  ladictmeat,  XI. 

(v)    1  Hale,  625.     2  Hale,  244. 
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if  a  man  be  comnutted  for  a  crime,  and  no  bill  be  preferred 
against  him,  or,  if  it  be  ^thrown  out  by  the  grand  jury,  so  that  [#458} 
he  is  discharged  by  proclamadon,  he  is  still  liable  to  be  indict- 
ed (a).  So  if  the  facts  be  found  specially  by  the  coroner's  in* 
quest  or  grand  jury,  and  he  be  thereupon  discharged,  he  cannot 
plead  it  in  bar  to  any  subsequent  prosecutiom;  but  if  the  special 
vetdict  be  found  by  the  petit  jury,  ana  judgment  be  given  by 
the  court  ^^  that  he  go  thereof  without  day,"  this  will  amount  to  - 
a  sufficient  acquittal  (If)* 

Although  it  was  formerly  thought,  that  no  acqmttal  in  any 
other  court  could  be  effectually  pleaded  in  bar  to  a  prosecution 
in  the  court  of  King's  Bench,  it  is  now  settled  that  a  legal  ac- 
quittal in  any  court  whatsoever,  having  competent  jurisdiction 
to  try  the  charge,  will  be  sufficient  to  preclude  ai^y  subsequent 
proceedings  before  every  other  tribunal  (c).     And  even  an  er- 
roneous acquittal  is  conclusive  until  the  judgment  be  reversed, 
so  that  if  a  judge  direct  a  jury  to  acquit  the  prisoner  on  any 
ground,  however  fallacious,  he  isendtled  to  the  benefit  of  the 
verdict  (d).    But,  in  this  cafllpllle  indictment  itself  must  not  be 
materially  defective,  for,  if  iPtMb,  the  former  prosecution  is 
no  bar,  because  the  life  of  the  defendant  was  never  legally  in 
jeopardy  (e).     And  it  should  seem  that  a  substantial  defect  in 
the  fortner  indictment  would  prevent  an  acquittal  thereon  frbm 
being  effectually  pleaded,  although  the  jury  found  a  special 
verdict,  and  the  judgment  of  acquittal  was  founded  on  facts  not 
amounting  to  a  crime  (/);  and,  if  a  judgment  *in  fi&vour  of  a  [*459] 
prisoner  be  reversed,  he  may  be  arraigned  and  tried  de  novo  (g). 
A  mere  error  in  the  former  process,  however,  will  not  render 
that  prosecution  nugatory,  because  tiie  reason  which  relates  to 
errors  in  tiie  indictment  will  not  apply,  and  the  defendant  might 
legally  have  been  convicted  (h\ 


(o)  3  Hale,  243,  246.  Bom  J.  In- 
dictment, XI. 

(6)  2  Hale,  246.  Bum  J.  Indict- 
ment, XI. 

M  1  Leach,  135.  n.  a.  1  Leo.  118. 
1  Sid.  179.  Hawk.  b.  2.  c.  35.  a.  10. 
Bui.  N.  F.  245. 

[d)  2  Inat  318,  9.    2  Hale,  247. 

[e)  2  Hale,  393,  4^  5.  4  Co.  Rep. 
H  5.  3  Inat  314.  See  the  two  in- 
^ctmenta  for  the  aame  offence  against 
AaUett, 2 Leach, 954^  958.  In2Ha]e, 
^^  5i  a  distinction  is  taken  as  to  the 


f; 


effect  of  a  judgment  on  a  fonner  in- 
dictment, quod  eat  sine  die,  and  quod 
eat  inde  quietus;  and  in  the  latter 
case  it  is  aaid,  there  can  be  no  further 
indictment,  notwithstanding  the  in- 
sufficiency of  the  fonner  indictment. 

(/)  3  Inst  314.  4  Co.  44,  5.  2 
Hale,  248,  395.  Starkie,  302.  Sed 
quaere. 

(^)  2  Hale,  247, 

(A)  2  Hale,  248.  Hawk.  b.  2.  c.  35. 

I*  O.  y 
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Of  the  The  plea  of  autrefois  acquit  is  of  a  mixed  nature,  and  omsists 

veoui^eB  P^^X  ^f  matter  of  record,  and  pardy  of  matter  of  fact.     The 
of  the  plea  matter  of  record  is  the  former  indictment  and  acquittal,  the 
ibis  ac- '    matter  of  fact  is  the  averment  of  die  identic  of  the  offence,  and 
^^^'*        of  the  person  as  formeriy  indicted  (i).     As  to  the  matter  of  re- 
cord, it  is  now  setded  to  be  absolutely  requisite  to  set  forth  in 
the  plea,  the  record  of  the  former  acquittal  (/);  but  it  is  not  ne- 
cessary to  produce  the  record  immediately,  because  it  is  plead- 
ed in  bar,  and  he  who  pleads  it  hath  neither  the  custody  nor 
property  in  the  record  {m).    In  order  to  enable  the  defendant  to 
do  this,  if  the  indictment  be  before  justices  or  at  the  assizes,  he 
may  remove  the  tenor  of  the  record  into  chancery,  and  have  it 
sent  to  the  court  where  it  is  to  be  tried  by  mittimus  sub  pede 
sigilli  (n).     Or  if  he  be  arraigned  in  the  King's  Bench,  and  the 
former  trial  were  before  justices  of  the  peace  or  of  oyer  and  ter- 
miner, the  court  will  give  him  a  writ  of  certiorari  to  remove  the 
proceedings,  and  respite  the  plea  until  he  has,  by  the  return, 
been  enabled  to  frame  it(0)«   I^  the  second  indictment  be  in  the 
same  court  with  the  first,  the  £MMI^r  '^  i^ot  entided  to  a  copy 
of  the  record  of  acquittal,  bvt  m^y  have  it  read  over  to  him 
[*460]  very  slowly  *and  distincdy,  in  order  to  shape  his  plea^g(^). 
And  the  defendant  is  bound  to  produce  and  vouch,  or  refer  to 
the  record  on  which  he  relies ;  because,  although  in  civil  ac« 
tions,  it  is  not  brought  forward  until  after  a  replication  of  nul 
tiel  record,  it  is  otherwise  in  criminal  proceedings,  where  the 
danger  of  delay  is  greater,  and  the  temptation  to  temporize 
more  powerful  {q).    The  plea  concludes  with  a  verification  and 
prayer  that  the  defendant  may  be  dismissed  the  court  without 
further  day  (r). 

After  the  record  of  acquittal  is  accurately  set  forth  the  matter 
of  fact  of  the  plea  must  be  stated,  viz*  that  the  charges  and  per- 
sons are  the  same  which  were  included  in  the  former  prosecu- 


(k)  2  Hale,  241,  255.    Hawk.  b.  2.  (n)  2  Hale,  242,  255.    Bum  J.  lii- 

c.  35.  8.  3.    Burn  J.  Indictment,  XI.  dictment,  XI. 

(/)  1  M.  &  S.  188.    9  East,  438.  2  (o)  2  Hale,  242, 255.    Hawk.  b.  2. 

Leach»  712.    4  Co.  Rep.  44.    2  Hale,  c.  35. 8.  2. 

241,  243,  255.    Bum  J.  Indictment,  {p)  Ante*403,*4.  2  Leach,  711, 2. 

XI.     Hawk.  b.  2.  c.  35.  s.  2.  {q)  2  Hale,  241,  2,  3.  255. 

(m)  Hawk.  b.  2.  c.  37.  8.  65.  (r)  2  Hale,  392.    2  Leach,  715. 

*  S«e(bmis,  2LeDch,  718.  0  East,  438.  1M.&8.183.    SKale,  391,8.    Bum  J.  IndirtB^Dt,  XI. 
Last  vol.  Lood.  edit. 
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tion  («)•  We  have  already  seen  that  where  the  variance  be- 
tween the  incUctments  is  not  material,  the  identity  may  be 
maintained  by  averments;  and  the  same  observation  applies  to 
an  immaterial  difference  in  the  addition  of  the  party  indicted  (t). 
It  is  certainly  proper,  and  seems  absolutely  necessary  to  plead 
over  to  the  felony  **not  guilty  (u) ;"  Aough  the  jury  cannot  be 
charged  at  the  same  time  with  both  issues,  but  must  first  deter- 
mine the  plea  of  previous  acquittal  (xv).  The  defendant  is  enti- 
tled to  have  counsel  assigned  him  to  frame  his  plea  properly,  it 
being  special  (x)* 

To  this  plea  of  autrefois  acquit,  the  attorney  general  on  the  Of  the 
part  of  the  crown  may  either  reply  taking  issue  upon  the  aver-  ^  subfe- 
ments  of  identity  or  nul  tiel  record  (y),  if  he  intends  to  dispute  <p«n*  ^ 
the  fact  of  an  acqidttal,  or  may  demur,  if  he  relies  upon  its  in- 
sufficiency in  point  of  law  *to  bar  the  proceedings  (z).    Where  .[*461] 
the  plea  has  been  taken  ore  tenus^  the  replication  of  the  crown 
may  be  immediately  put  in  in  the  same  way,  and  issue  will  be 
joined,  and  an  immediate  venire  awarded  (a).     But  if  tiie  plea 
be  put  in  writing,  the  replication  cannot  be  ore  tenus,  but  must 
be  on  parchment;  for  otheHvise  the  parties  would  not  have 
equal  justice,  as  by  its  being  pleaded  ore  tenus,  the  prisoner 
would  be  deprived  of  the  opportumty  of  taking  advantage  of 
any  defect  tiiere  might  happen  to  be  in  the  form  of  the  replica- 
tion (3). 

In  case  of  felony,  if  the  plea  be  held  bad  on  tiie  trial,  the  judg- 
ment is  respondeat  ouster;  or  rather,  as  the  defendant  generally 
pleads  over  to  the  felony,  the  jury  are  charged  again,  and  that 
at  the  same  time  with  the  issue  on  the  plea  of  autrefois  ac- 
qmt  (c),  to  inquire  of  the  second  issue,  and  the  trial  proceeds  as 
if  no  plea  in  bar  had  been  pleaded  (</)•  But,  in  case  of  misde- 
meanours, as  the  defendant  cannot  also  plead  over,  the  judg-  - 
ment  upon  a  plea  of  autrefois  acquit,  as  upon  pleas  in  abatement 


,  («)  1  Hale»  255,  392.    Bum  J.  In-  (x)  See  form  Demurrer,  3  Leach, 

^ctment,  XI.  715.    Last  vol.  Lond.  edit.:  and  join- 

0)  KeOw.  58.    Hawk.  b.  2.  c  35.  der,  2  Leach,  716. 

•'  3.    2  Hale,  242.  (a)  2  Hale,  255.    1  Leach,  448.   4 

u)  2  Leadi,  712.  n.  a.  2  Hale,  255.  £d.  2  Leach,  504.  3  Ed.  where  this 

v)  1  Leach,  135.  point  is  differently  stated. 

lor)  2  Hale,  241.    Ante  '408.  (b)  2  Leach,  715.  note  (a). 

[y)  ^  Hale,  255.    See  form  Repli.  (c)  1  Leach,  134. 

edition,  1  M.  &  S.  184.  Last  vol.  Lond.  (d)  1  M.  &  S.  184.    1  Leach,  448. 

««JIt.  2  Leach,  721. 
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is  final,  and  sentence  will  be  pronounced  against  the  defend- 
ant (e^).  When,  on  the  other  hand,  the  plea  is  allowed,  the 
judgment  is,  that  ^^he  shall  go  without  day,"  and  he  is  alto- 
gether discharged  from  the  prosecution  (f). 


[*462]       *The  plea  of  autrefois  convict  depends,  like  that  we  have  just 
Oftheplea  considered,  on  the  principle  that  no  man  shall  be  more  than 
fois  con-    once  in  peril  for  the  same  offence  (^g).    In  order  to  plead  this 
vict*        pigg^  ^j^  effect,  the  crime  must  be  the  same  for  which  the  dc- 
When       fendant  was  before  convicted,  and  the  conviction  must  have 
pleadable,  y^^^  lawful,  on  a  sufficient  indictment  (A);  for  a  conviction  of 
one  felony  is  no  bar  to  a  trial  of  another  (t).     And  if  he  has 
^  neither  received' sentence  nor  prayed  the  benefit  of  clergy,  this 
plea  is  said  not  to  be  pleadable  if  the .  former  indictment  were 
invalid  (^);  so  the  plea  of  a  former  arraignment  is  of  no  avail  (/)• 
But  if  he  has  prayed  the  benefit  of  clergy,  but  not  actually  re* 
ceived  it,  from  any  doubt  whether  it  ought  not  to  be  allowed 
him,  or  any  delay  on  the  part  of  the  coukt,  he  is  still  to  be  ad- 
mitted to  plead  his  former  conviction  (m).     It  seems  that,  at 
common  law,  a  conviction  of  one  crime  and  the  admission  of 
the  defendant  to  clergy,  was  a  bar  to  a  prosecution  for  any  pre* 
ceding  felony,  however  atrocious  {n).    By  8  Eliz.  c  4.  this  evil 
was,  in  some  degree,  lessened  by  a  provision  that  the  admission 
to  clergy  should  only  excuse  him  froia  answering  such  chai^g^ 
upon  which  he  might,  if  originally  indicted,  have  received  this 
benefit.     But  it  seems  that  as  to  clergyable  felonies  no  altera- 
tion has  been  made,  and,  therefore,  they  are  altogether  remitted 
by  conviction  and  the  allowance  of  clergy  (o).  In  cases  of  mur- 
der, a  conviction  of  an  inferior  offence,  as  manslaughter  and  the 


(e)  Ante  *451.    3  Ld.  Raym.  932.  (0  Foat.  104^  5. 

Sed  quaere.  (m)  1  Salk.  63.    Kel.  103,  4.     S 

(/)  2  Hale,  391, 2,  where  see  fonn.  Hale,  351.    4  Co.  46.  a.    3  Inst  131. 

ig)  4  Co.  Rep.  40.    Hawk.  b.  2.  c.  Hawk.  b.  3.  c.  36. 8. 13, 14. 

36.  s.  1.    4  Bla.  Com.  336.  (n)  3  Dyer,  314^  315.    3  Inst.  131. 

[h)  9  East,  441.  3  Hale,  353.  Kel.  93, 103.    Hawk.  b. 


fi 


>')  2  Hale,  353.   Hawk.  b.  3.  c.  36.  3.  c.  36.  s.  11. 
s.  10.    Burn  J.  Indictment,  XI.  (o)  2  Hale,  254.   Hawk.  b.  3.  c.  36. 

(k\   Ld.  Raym.  922.    4  Co.  45.  a.  a.  11. 
2  Hale,  251.    4  Co.  40.  a. 

_  *  Attot]iifpleftmeenen1,ieeSHak;,3atotf5.  Hawk.  b.  9L  c  M.  ••  10  to  17.  4Bliu  Cos. 
3S4w   BanJ.IadktmcatiXI. 
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allowance  of  clergy,  is,  in  one  respect,  more  beneficial  than  a 
total  'N'acquittal,  because  it  is  a  bar  to  any  subsequent  appeal  (^)w  [^463] 
The  reason  of  this  apparent  anomaly  is,  that  the  statute  3  Hen* 
VII*  c.  1*  Y^ch  enacts,  that  a  former  acquittal  or  attainder 
shall  be  no  bar  to  an  appeal  of  homicide,  does  not  take  any 
notice  of  conviction,  and  that  as  the  act  is  derogatory  to  the 
maxim  of  common  law  in  favour  of  life,  that  it  shall  not  twice 
be  placed  in  danger,  it  caimot  be  extended  beyond  its  literal 
construction. 

This  plea  must  always  be  pleaded.after  a  conviction,  and  can-  At  what 
not  be  taken  advantage  of  as  a  plea  in  abatement,  that  there  is  ^'. 
another  indictment  for  the  same  cause  depending  (^).  Its  form, 
requisites  amd  consequences  are  very  ^nearly  the  same  as  in  a 
plea  of  former  acquittal.  Thus  like  diat  {dea  it  will  be  of  no 
avail  when  the  first  indictment  was  invalid,  and  when,  on  that 
account,  no  judgment  could  be  given,  because  the  life  of  the 
drfendant  was  never  before  in  jeopardy  (r).  So  also,  like 
that  plea,  it  must  set  forth  the  former  record,  and  plead  over 
to  the  felony  («).  As  in  that  the  identity  must  be  shown  by 
averments  both  of  the  offence  and  the  person,  so  the  same  forms 
are  here  requisite  (t).  The  replication  is  also  in  the  same  way, 
taking  issue  upon  the  material  averments  (u),  and  th^  judgment, 
if  in  favour  of  the  prisoner  is,  **that  he  go  thereof  without  day."  . 
And  if  the  issue  be  found  against  the  defendant,  the  consequence 
is,  as  in  the  former  pleas^  that  he  answers  over  in  case  of  felony, 
and  that  he  receives  judgment  for  all  inferior  offences. 


*The  plea  of  autrefois  attaint  is  founded  upon  principles  en-  r#464] 
tirely  different  from  those  which  we  have  just  considered.  The  OJFtheplea 
reason  for  allowing  it  to  prevail  at  all  is,  that  when  once  a  felon  foj,  ^t- 
is  attainted  he  is  dead  in  law,  his  whole  possessions  are  forfeited  ^^"^^* 


(p)  2  Leon.  160,  1.  3  Inst.  131.  («)  2  Hale,  255.  2  Hale,  392.  Burn 
1  And.  68.  4  Co.  45,  6.  Hawk.  b.  2.  J.  Indictment,  XI.  See  fonn,  Cro.  C. 
c.  36.  s.  ir.  See  form  of  plea,  last  C.  388.  Last  vol.  Load,  edit 
vol.  Lond.  edit.  (r)  2  Hale,  255.  Burn  J.  Indict- 
ee) 2  LordRaym.  920.  Dougl.  240.  ment,  XI. 
Cro.  Car.  147,  («)  2  Hale,  255,  391,  2.  See  form 
(r)  4  Co.  Rep.  ^5.  Hawk.  b.  2.  c.  of  replication  and  judgment,  2  Hale, 
36.  s.  15.  392. 

*aaa]«btfi,8.3.  Hawk.b.S««.90.s,i.tDiQ.  4  Bit.  Con.  33^,7. 

Vol,  I.  3  B 


'  S7S         PLEAS  IN  BAR  OF  INDICTMENT; 

his  blood  is  corrupted,  and  nothing  remains  but  to  put  in  execu- 
tion the  sentence  of  death  under  which  he  continues,  so  that  any 
second  attainder  would  be  superfluous  (w).  It  may,  therefore, 
be  pleaded  as  well  when  the  attainder  arose  from  a  different 
charge  as  from  the  same  offence  of  which  he  is  indicted  (x). 
And  it  may,  in  general,  be  pleaded  by  whatever  means  it  was 
obtained,  whether  by  verdict,  abjurati<xi,  or  outlawry  (y).  And 
even  though  the  indictment  on  which  it  was  founded  was  erro* 
neous,  it  is  still  pleadable  as  long  as  the  party  remains  actually 
attainted  (z).  But  this  ]dea  is  never  admissible  except  where 
a  second  trial  would  be  wholly  superfluous  (a).  Where,  diere- 
fore,  any  advantage  either  to  public  justice  or  private  indivi- 
duals would  arise  from  » second  pros^ution,.the  plea  will  not 
prevent  it;  as  where  the  criminal  is  indicted  for  treason  after  an 
attainder  of  felony,  in  which  case  the  punishment  will  be  more, 
severe  and  the  forfeiture  more  extensive  (A)*  So  where  the 
party  attainted  is  concerned  in  another  felony  as  principal,  he 
may  be  indicted  for  it  in  order  to  prevent  his  accessaries  from 
escaping  (c).  Thus  also  he  may  be  again  indicted  for  former 
robberies,  in  order  that  the  parties  injured  may  procure  the  res- 
titution of  their  goods  under  the  statute  (</),  though  they  might 
[*465]  have  an  inquest  *of  office  to  answer  tlie  same  purpose  without 
again  arraigning  tlie  prisoner  (^)«  And  when  an  attainder  is 
reversed,  so  that  it  no  longer  endangers  the  life  of  the  party, 
he  may  be  prosecuted  for  any  other  felony  as  though  he  had 
never  been  attainted  (J'),  If  the  attainder  be  consequent. upon 
outlawry,  and  it  is  reversed  for  technical  error,  the  prisoner  may 
be  compelled  to  answer  the  crime  for  which  he  was  attainted, 
but  if  it  be  avoided  on  the  ground  of  a  former  acquittal,  it  will 
operate  as  a  plea,  and  he  cannot  be  further  prosecuted  for  the 
same  felony  (^).  And  though  a  pardon  is  a  bar  to  any  other 
prosecution  for  the  same  offence,  it  will  be  of  no  avail  upon  aa 


(w)  Co.  lit  390.  b.  n.  2.    Hawk.  (6)  3  Inst.  213.  Poph.  lOT.  2  Hale, 

b.  2.  c.  36.  s.  1.    4  Bla.  Com.  336.    2  252.    Hawk.  b.  2.  c.  36.  a.  4. 

Hale,  250,  1,  2,  3.  (c)  Poph.  107.    4  Bla.  Com.  337. 

(x)  Hawk.  b.  2.  c.  36.  s.  1.    4  Bla.  Hawk.  b.  2.  c.  36.  s.  6. 

Com.  336.  (rf)  21  Hen.  VUI.  c.  11.    2  Hale, 

(y)  Hawk.  b.  2.  c.  36.  8. 1.  2  Hale,  252. 

252,  3.  (c)  2  Hale,  252. 

[z)  4  Co.  45.  a.    2  Hale,  251.  (/)  Hawk.  b.  2.  c.  36.  s.  2.  4  Bli^. 


i: 


[a)  Co.  lit.  390.  b.  n.  2.    4  Bla.      Com.  336,  7, 
Com.  336.  (^)  2  Hale,  252,  3. 
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indietmeiit  of  any  subsequeiit  f^Ioi^  (A).  So  if  he  commit  a  se? 
cond  crime  after  an  attainder  for  the  first,  and  be  pardoned  for 
the  fint,  he  becomes  liable  to  be  indicted  for  the  second  (i).  In 
this  case,  if  autrefois  attaint  be  pleaded,  the  pardon  may  be 
replied  as  restoring  to  the  prisoner  the  legal  capacity  of  defend* 
ingii). 

The  forms  of  pleading,  replication  and  judgment  are  so  simi* 
lar  in  case  of  this  plea  to  those  which  belong  to  the  pleas  of  a 
former  conviction  and  acquittal,  that  it  will  not  be  necessary  here 
to  discuss  them  (/).     It  will,  therefore,  be  only  proper  here  to 
observe,  that  besides  these  pleas  of  a  former  trial  of  the  indivi-     '-^-^ 
dual  Aimaeify  when  his  guilt  depends  upon  thjb  proof  of  that  of      j 
another,  he  may  plead  and  give  in  evidence  that  party's  acquit- 
tal; thus  if  a  gaoler  suffers  a  prisoner  to  escape,  and  he  is  after- 
wards retaken,  tried,  and  acquitted,  he  may  plead  the  acquitted 
of  the  party  committed  to  hi&  charge,  because  if  that  party  be 
innocent  he  cannot  be  guilty  (m).  And  the  party  escaping  mig^t 
give  the  first  discharge  in  evidence  to  bar  an  indictment  for 
the  subsequent  felony  (n).     ^It  is  also  a  general  rule  that  an  ac«  [#466] 
eessary  may  plead  in  bar  that  his  principal  has  been  acquitted  (o). 


When  the  prisoner  has  either  personally  obtained  a  pardon  or  pleas  of 
for  himself,  or  is  included  in  a  general  act  of  grace,  he,  must  P*'^^'"'* 
plead  that  privilege  specially,  as  otherwise  the  court  will  not  be 
bound  to  allow  it,  and  indeed  has  no  discretionary  power  to, 
notice  it  (^).     But  there  seems  to  be  an  exception  to  this  rule, 
where  a  general  act  of  parliament  pardons  all  persons  without 
any  kind  of  proviso  of  the  particular  offence  for  which  the  de- 
fendant is  indicted;  for  then  the  court  are  required  to  attend  to 
it  ex  officio,  as  they  are  to  every  other  public  statute  (^)«     A    - 
pardon  may  always  be  pleaded,  when  the  offender  is  evidently 


% 


(h)  2  Hale,  253.  ace.    3  Inst.  213.  (p)  Cro.  Car.  32, 449.    3  Inst.  233, 

cont.  4.    Cro.  EKz.  768.    Moor,  770,  619. 

(»)  2  Hale,  253.  Sir  Tho.  Haym.  23.    Post.  67.    Cro. 

(k)  2  Hale,  253.  EUz.  4, 153.    Hawk.  b.  2.  c.  37.  a.  60, 

(Q  2  Hale,  255,  392.  64.    Bac.  Ab.  Pardon,  6.  2. 

(m)  2  Hale,  254.  1  Hale,  511,  2.  (g)  3  Inst  234.     1  Dyer,  28.  b. 

(n)  2  Hale,  254.  Plowd.  83.    Hawk.  b.  2.  c.  37.  s.  61. 
(o)  2  Hale,  254. 

*  Alto tlih^Mi is feBoral,  Me  Hawk. V.S. 0.97. 1.00  to  b.  4Bla.CnuUr,390to^os:   Bte. 
Abr.  Pirdoa,0. 
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included  within  its  intention;  as  where  all  feloiues  and  low^: 
offences  committed  before  a  certain  day  are  remitted,  a  mur<' 
derer  is  pardoned  who  has  given  the  fatal  stroke  befm«  the 
time  specified^  though  the  death,  which  completes  the  crime,  does 
not  happen  till  a  subsequent  period  (r).  But  if  murders  be  ex- 
pressly excepted,  or  the  act  extends  only  to  misdemeanours,  he 
will  4iot  be  entitled  to  the  benefit  of  the  act,  because,  though  at 
the  time  it  was  passed  his  crime  was  <»ily  a  misdemeanour,  it 
subsequently  became  a  higher  crime  than  those  included  in  the 
pardon  («)• 
At  what  If  a  party  has  a  right  to  plead  a  pardon,  it  is  certainly  better 
should  be  to  plead  it  in  bar  in  this  sts^  of  the  proceedings,  for  diough  he 
^r*4!fi7l  °^5^  **^^  advantage  of  it  at  any  time  even  ^after  conviction  (/), 
)^  if  once  judgment  be  pronounced,  though  the  life  of  the 
party  may  be  saved  by  reversal  of  judgment,  the  production  of 
u  pardon  will  not  reverse  the  attainder,  so  that  the  blood  will 
be  corrupted  (!/)•  It  must  be  pleaded  before  the  general  issue, 
if  at  all  previous  to  verdict,  unless  its  date  be  subsequent  to  the 
pleadings,  because  the  former  estops  the  latter  (rv). 
How  it  A  pardon  whether  general  or  particular  must  be  ftpeciaUy 

be  plead-  Pleaded  and  cannot  be  given  in  evidence  under  the  general  is- 
^  sue  (at),  unless  where  the  statute  pardoning  enables  (as  is  now 

usual)  the  party  to  plead  the  general  issue  (^).  In  pleading 
a  general  act  of  pardon,  if  the  act  contain  exceptions  of  particu- 
lar persons  by  name  or  of  a  general  description  of  individuals, 
it  is,  in  general,  necessary  for  the  defendant  to  show  specidly 
that  he  is  not  one  of  the  parties  named  in  the  statute,  as  without 
its  benefit  in  the  first  case,  or  included  in  the  proscribed  .des- 
cription in  the  second  (2).  But  where  the  pudon  is  in  its  body 
general  as  to  all,  and  some  are  afterwards  excepted  in  a  distinct 
proviso,  it  seems  that  such  averments  are  not  absolutely  requi- 


(r)  Plowd.  401.     1  Hale,  426.    1  ST.    Bac.  Ab.  Pardon,  G.  2. 

Dyer,  99.    Hawk.  b.  2.  c.  37.  s.  21.  (x)  Hawk.  b.  2.  c.  37.  s.  59.  Fortes. 

Bac.  Ab.  Pardon,  D.  43,  67. 

(t)  Post.  64.    Bac.  Ab.  Pardon,  D.  (y)  Fortes.  67, 

(0  4  Bk.  Com.  337.    Trcm.  P.  C.  (z)  Cro.  EUz.  125.    Cro.  Car.  449. 

271,  273.    6  Co.  14.     Hawk.  b.  2.  c.  Plowd.  103.  Bro.  Abr.  Pleadings,  124. 

37.  a.  59.  Id.  Charter  de  Pardonne,  66.  1  Dyer, 

'u)  4  Bla.  Com.  337.  27.  b..    Hawk.  b.  2.  c.  37.  a.  60.   Bac. 

w)  Foat.  43.    Hawk.  b.  2.  c.  37. 8.  Ab.  Pardon,  G.  1.    3  East,  87,  88,  9. 
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site,  and  that  if  the^lefendant  be  thus  excepted,  it  must  be  shown  ; 

by  the  crown  in  its  reply  (<i).  And  where  a  particular  offence 
only  is  excepted,  he  will  not  be  compelled  to  negative  its  com*' 
missicm,  for  the  court  will  judiciaUy  take  notice  of  the  colour  of 
the  charge  against  him,  and  compare  it  with  that  excepted  in 
the  pardon  (&)•  So  where  a  single  individual  is  excluded  "^from  [*468] 
the  operation  of  the  royal  clemency,  it  has  been  holden  not  to  ^ 

be  necessary  to  aver  that  the  defendant  is  not  the  person  refer- 
red to,  for  Aat  is  a  circumstance  of  which  the  judges  are  bound 
to  take  cognizance  (e).    . 

A  particular  pardon  cannot  be  pleaded  unless  it  be  under  the 
great  seal;  and,  liierefore,  a  mere  promise,  articles  of  surrender, 
or  the  sign  manual,  will  not  avail  unless  confirmed  by  this  sane* 
tion  (</)..  And,  when  it  is  thus  authenticated,  it  must  not  only 
be  specially  pleaded  but  brought  into  court  sub  pede  sigiili^  be« 
cause  it  is  supposed  to  be  in  the  defendant's  possession,  and  in 
whose  favour  it  has  been  granted  who  is  so  beneficially  interest- 
ed in  its  purport  (e)«  But  if  he  pleads  the  pardon,  and  is  unable 
immediately  to  produce  it,  the  court  will,  in  their  discretion^ 
indulge  him  with  further  time  in  order  to  procure  it  (/).  If  a 
party  having  the  king's  pardon  for  manslaughter,  be  indicted  for 
murder,  it  is  sud  that  he  ought  not  to  plead  not  guilty  to  the 
whole,  for  he  would  thereby  waive  his  pardon,  but  he  should 
confess  die  indictment  as  to  the  manslaughter  and  plead  the  king's 
pardon  th^eto ;  and  as  to  the  killing  with  malice  prepense,  he 
should  plead  not  guilty  (^ )• 

if  there  be  any  variance  between  the  denomination  of  the 
party  in  the  indictment  and  in  the  pardon,  or  in  his  addition,  he 
may  show  by  proper  averments  of  identity  that  the  same  person 
is  intended  (A).  And,  therefore,  if  a  man  be  indicted  as  ^yeo* 
man"  and  pardoned  as'  ^  gentleman,"  or  the  addition  of  place  is 
diiFerent,  he  may  show  his  identity  by  averment  (?).  So  also  if  in 
an  indictment  *for  homicide  the  time  of  the  death  is  stated  dif-  [*469] 


(«)  1  Lev.  26.    Hawk.  b.  2.  c.  37.  (e)  Hawk.  b.  2.  c.  37.  8.  65.    Bac. 

a.  60.    Bac.  Ab.  Pardon,  G.  1.    •  Ab.  Pardon,  G.  2.    Trem.  P.  C.  312. 

(*)  Noy,  99.  Cro.  Car.  449.  Moor,  (/)  Hawk.  b.  2.  c.  37.  s.  65. 

€20.    Hawk.  b.  2.  c.  37.  b.  62.    Bac.  {^  2  Hale,  258. 

Ab.  Pardon,  G.  1.  (A)    1  Dyer,  34,  a.     Keilw.   58. 

(c)  Cro.  Eliz.  125.    Hawk.  b.  2.  c.  Hawk.  b.  2.  c.  37.  a.  66.    Bac.  Ab. 

37.  s.  63..  Bac,  Ab.  Pardon,  G.  1.  Panlon,  G.  2. 

{d)  1  St  Tr.  578.  1  Bla.  Rep.  479,  (i)   Keilw.  58.    1  Rol.  Rop.  368. 

480.    Post  62.    Hawk.  b.  2.  c.  37.  H%wk.  b.  2.  c.  37.  s,  66.    Bac.  Ab. 

'•  63.  Pardon,  G.  2. 
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ferently,  the  variance  maybe  thus  explained  ted  rendered  harm- 
less (i).  And  if  these  explanatory  averments  be  omited,  die 
court  will,  in  their  discretion,  defer  the  proceedings  in  order  to 
give  time  for  the  defendant  to  perfect  his  plea  or  to  obtain  a 
more  effectual  pardon  (/).^ 

The  court  will  always  allow  the  defendant  counsel  to  plead  a 
pardon  (m) ;  and  if  sufficient  cause  be  shown,  he  may  be  admit- 
ted to  plead  it  in  formft  pauperis  (;i).  Unlike  the  other  pleas 
in  bar  which  we  have  noticed,  this  plea  does  not  conclude  over 
to  the  felony,  because  that  would  be  inconsistent  with  its  sub- 
stance (o).  It  concludes  by  praying  that  the  defendant  may  be 
dismissed  of  the  premises  by  the  court  (Z?).  In  case  of  felony, 
it  is  generally  pleaded  kneeling  (^),  though  this  formality  is 
clearly  unnecessary  when  the  party  is  indicted  for  any  offence  of 
inferior  degree,  for  then  he  may  plead  it  by  attorney  (r).  There 
is  also  an  ancient  custom  of  giving  gloves  to  the  judges  and  At 
officers,  which  is  compounded/or  by  a  fee  of  four  guineas  to  each 
of  the  judges,  and  upon  which  it  seems  they  may  insist  before 
they  allow  a  pardon  («).  When  these  forms  have  been  complied 
with,  the  judgment  is  entered  ^^that  the  prisoner  be  discharged 
of  the  premises  and  go  without  day,"  upon  which  he  is  to  be  set 
at  liberty  (t).  But  the  judges  are  empowered  by  statute  to  com-* 
pel  the  defendant  to  enter  into  a  recognizance,  with  two  sufficient 
r^4roi  sureties,  for  his  ^good  behaviour  for  any  time  not  exceeding 
seven  years,  and  if  he  refuse  they  may  remand  him  until  he 
comply  (i/).  But  this  practice,  if  it  has  ever  yet  been  exercised, 
is  very  unusual ;  and  if  the  party  be  of  good  fame,  it  is  always 
the  course  to  discharge  him  (w).  On  the  other  hand,  if  the  plea 
be  found  against  him,  in  case  of  felony,  he  will  have  judgment 
of  ^respondeas  ouster;"  and  in  case  of  misdemeanours,  the 
court  may  proceed  to  pass  sentence  as  upon  a  conviction  (J^)« 


(k)  Bro.  Ab.  Charter  de  Pardonne, 
15.  Hawk.  b.  2.  c.  37.  s.  66.  Bac. 
Ab.  Pardon,  G.  2. 

(Z)  3  Inst.  240.  1  Sid.  41.  SirTlio. 
Raym.  13.  Hawk.  b.  2.  c.  37.  s.  66. 
Bac.  Ab.  Pardon,  G.  2. 

(w)  3  Inst.  29, 137.  Hawk.  b.  2.  c. 
39.  s.  5.  •  Ante  •408. 

(n)  2  Stra.  1214. 

(o)  Post.  42,  3.  Hawk.  b.  2.  c.  37. 
8.  59,  67.  Bac.  Ab.  Pardon,  G.  2.  2 
Hale,  256. 

ip)  2  Hale,  391 . 


(g)  Gilb.  Rep.  48.    2  Stra.  1208. 

(r)  2  Stra.  816. 

(a)  Gilb.  Rep.  48.  SirTho.  Jone^ 
56.  1  Sid.  452.  Kel.  25.  Pulton  de 
pac.  .Reg.  88.  Hawk.  b.  2.  c.  37.  s.  71. 
Bac.  Ab.  Pardon,  G.  2. 

(0  2  Hale,  391. 

(u)  Sk6  Will.  &  M. c.  13.  Hawk, 
b.  2.  c.  37.  s.  70.  Bac.  Ab.  Pardon, 
G.  2. 

(',v)  2  Stra.  1203.  Bac.  Ab.  Par- 
don, G.  2. 

(:r)  2  Hale,  25^. 
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If  a  pardon  be  granted  to  a  defendant  in  prison,  it  is  said  that 
the  proper  mode  of  obtaining  its  benefit  upon  the  circuits  and 
at  the  Old  Bailey,  is^  to  procure  the  sign  manual  or  privy  seal, 
signifying  his  majesty's  intention  to  pardon  the  offender,  and 
directing  the  justices  of  gaol  delivery  to  bail  him  on  his  enter- 
ing into  a  recognizance  to  appear  and  plead  the  next  general 
pardon  (y).  This  mandate  is  obeyed  by  the  justices,  who,  if 
the  pardon  is  conditional,  take  security  also  for  the  perform- 
ance of  the  stipulations  upon  which  it  is  granted,  and  then  issue 
"their  warrant  to  the  gaoler  for  the  prisoner's  discharge  (z). 


Pleas- to  the  matter  of  the  indictment  are  either  the  general\.v\taaiQ 
issue y  or  apecicd  pleas  to  ih&  merits  of  the  transaction.   The  first  jUdic^^  ^ 
of  these,  is  the  only  plea  on  which  the  defendant  can  receive  sen-  "^^"^ 

'  T  The  fifC" 

tence  of  death  (<2),  for  we  have  seen  that  he  may  resort  to  it  on  neral  is- 
aU  capital  charges,  when  *other  modes  of  defence  have  failed  ^#^y ^  ^ 
him  {b)m  Upon  all  capital  accusations  the  plea  of  not  guilty 
puts  in  issue  the  whole  of  the  charge,  not  merely  whether  the 
defendant  actually  did  the  fact  stated  on  the  record,  but  the  cri- 
minal intention  with  which  it  is  alleged  he  Vas  actuated,  and 
t}>e  legal  quality  of  the  guilt  to  be  fleduced  from  the  whole  (c). 
In  this  respect  diere  is  a  very  important  distinction  between  civil 
and  criminal  proceedings;  in  the  former,  if  the  facts  are  admit-^ 
ted,  and  the  defence  is,  that  they  were  rendered  legal  by  cir- 
cumstances, a  special  justificaticm  must  be  pleaded;  but,  in  the 
latter,  no  justification  can  be  admitted,  to  limit  the  defendant's 
means  of  defence :  nor  is  it  at  all  necessary,  for  if  it  appeafk-  that 
the  facts,  though  true,  were  legal,  the  defendant  will,  of  course, 
be  acquitted  (</)•  Thus  on  an  indictment  for  murder,  a  man 
cannot  plead  that  he  killed  the  deceased  in  the  fury  of  passion, 
and  therefore  it  is  only  manslaughter;  nor  that  he  slew  him  in 


(y)  1  Bla.  Rep.  479.    2  Bla.  Rep.  c.  37.  s.  72.    Bac.  Ab.  Pardon,  G.  2. 

797.    15  East,  463.    Hawk.  b.  2.  c.  (a)  4  Bla.  Com.  338. 

37.  8. 72.  Bac.  Ab.  Pardon,  G.  3.  See  {b)  Ante  •485.    2  Hale,  257,  8. 

foim  of  auch  a  mandate,  15  East,  463.  \c)  4  Bla.  Com.  338.    1  Erskine's 

Post  HI.  last  vol.  Lond.  edit  and  post  Speeches,  278. 

as  to  Pardon.  {d)  2  Hale,  258.  4  Bla.  Com.  338, 9. 

(s)  1  Bla.  Rep.  479.    Hawk.  b.  2.  1  Ersk.  Spee.  278. 

*  As  to  this  plea,  Me  Hawk.  b.  2.  e.  38.   4  Bla.  Com.  338-^341.  Ante  p.  *41',^  432,  433.  as  to  the 
nVMcat*  of  amigmaeiit  and  the  autliori]ies  tkero  cited. 
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self  defence,  and  so  is  altogether  guiltless;  but  he  must  plead 
generally  "not  guilty,"  and  give  the  special  matter  in  evi- 
dence (e).  So  also  in  indictments  for  felony  and  treason,  if  the 
facts  stated  amount  to  neither  of  them,  the  prisoners  will  be  dis- 
charged under  the-  general  issue;  for  the  terms  "feloniously'^ 
and  "traitorously,":  by  which  those  crimes  are  designated,  ar« 
the  gist  of  the  charge ;  and  imless  they  are  shown  to  be  property 
applied,  the  indictment  cannot  be  supported  {f)^  On  pleading 
this  plea,  the  prisoner,  if  in  irons,  is  entitled  to  have  them  re- 
moved, in  order  that  he  may  suffer  no  unnecessary  pain  or  re- 
[*472]  straint  on  his  trial  [g).  The  mode  *of  pleading  this  plea  in 
capital  cases,  on  the  ai-raignment,.  the  replication,  the  circum- 
stances, and  the  issue,  have  been  already  considered  as  incidents 
to  the  arraignment,  and,  therefore,  need  not  be  repeated  (A).  In 
prosecutions  for  misdemeanours,  the  defendants,  (or  if  a  parish 
be  indicted,-  two  of  the  inhabitants,)  plead,  by  attorney,  the 
general  issue,  not  guilty  (?),  to  which  a  replication  called  tlie 
similiter,  is  added  (y),  and  the  issue  delivered,  as  we  shall  here- 
after consider. 


11.  Special      In  cases  of  indictments  or  informations  for  mtsdemeahoursy 

a 

^ieasui  ^^  ^^^  ^,g  hsivt  just  considered  does  not  apply  with  the  same 
degree  of  strictness,  for  there  are  some  cases  where  a  special  j^ea 
is  not  only  allowable,  but  even  requisite.  Thus,  if  the  defend- 
ant fall  within  any  exception  or  proviso,  which  is  not  contained 
in  the  pur\dew  of  the  statute  creating  the  offence,  he  may,  by 
pleading,  show  that  he  is  entided  to  the  benefit  of  that  exception, 
or  proviso,  and  there  are  many  pleas  of  this  description,  in  the 
ancient  entries  (/()•  Son  assault  demesne  cannot,  it  is  said,  be 
pleaded  to  an  indictment  for  an  assault,  but  must  be  given  in 
evidence  under  the  general  issue ;  to  which  a  special  plea  would 
amount  (/).     And  where  a  special  plea  to  the  merits  is  put  in. 


(e)  2  Hale,  258,  304.    Bro.  Abr.  (A)  Ante  •416. 

Appeal,  122.  4  BR  Com.  338.  6  Mod.  (s)   See  forms  of  pleas,  last  vol. 

172.    Trem.  P.  C.  270.    Bac.  Ab.  As-  LoncL  edit, 

satilt  and  Battery,  C.  {j)  See  forms  of  Bepfic.  last  vol. 

(/)  4  Bla.  Com.  338,  9.  Lond.  edit 

Ig)  1  Leach,  36.  3  Inst  34.  2  Inst.  (h)  2  Leach,  606.    Rex  v.  Baxter. 

315.    Kel.  10.    2  Hale,  219.    Hawk.  Trem.  P.  C. 

b.  2.  c.  28.  8.  1.    4  Bla.  Com.  322.  (/)  6  Mod.  172.    Trem.  P.  C.  270. 

Ante  *417.  Bac.  Ab.  Assault  &Battery,C.  9ed  qwtre. 
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the  general  issue  cannot  be  pleaded  with  it,  because  duplicity  is 
not  allowed  in  pleadings,  or  even  in  actions  upon  a  penal  sta- 
tute (m).  But  he  may  plead  the  former  as  to  part  and  the  lat- 
ter as  to  the  residue  (n).  And  thus,  where  a  man  has  obtained 
the  king's  pardon  for  manslaughter,  and  is  afterwards  indicted 
for  murder,  he  may  plead  "not  *guilty"  as  to  the  malice  afore-  [*4r3] 
thought,  and  a  pardon  to  the  felonious  homicide  (o).  So  the  de- 
fendant may  confess  the  indictment  in  part,  and  plead  not  guilty 
to  the  residue. 

Formerly  it  was  the  practice  to  plead  particular  exemptions 
specially  to  any  indictment  for  misdemeanours,  as  for  not  going 
to  church,  or  exercising  a  trade  (/»),  but  now  it  is  the  usual 
practice  to  plead  only  the  general  issue,  and  give  the  special 
matter  of  exemption  in  evidence  under  it  {j)»  The  principal^ 
and  indeed  almost  the  only  cases,  in  which  special  pleas  to  the 
merits  are  necessary,  are  in  the  case  of  indictments  for  neglect- 
ing to  repair  highways  and  bridges*  With  respect  to  these,  it 
is  a  general  rule,  that  where  the  defendants  are  charged  with 
the  repair  of  the  road  or  bridge  in  question  of  common  right, 
and  are  prim&  facie  liable  to  amend  it,  as  in  an  indictment 
against  a  parish  for  not  repairing  an  highway,  they  must,  in  or- 
der to  show  that  the  burden  is  thrown  upon  some  other  quarter, 
set  forth  that  ground  of  discharge  in  a  special  plea  (r).  So  the 
inhabitants  of  a  county,  if  indicted  for  the  non-repair  of  a  bridge, 
or  of  the  highway  within  300  feet  of  the  extremitj^  of  the  bridge, 
must,  to  exonerate  themselves,  plead  specially  that  some  other 
is  bound,  by  prescription  or  tenure,  to  repair  the  same  (sy  But 
this  does  not  seem  to  apply  where  the  obligation  is  altered  by  a 
public  act  of  parliament,  of  which  all  are  supposed  to  take  cog- 
nisance (/)•  And,  under  a  plea  of  not  guilty,  the  inhabitants  of  a 
parish  or  county  may  dispute  the  fact  of  the  highway  or  bridge 
being  public,  and  may  give  in  evidence,  that  private  individuals 


<m)  9  Ann,  c.  14.    4  T.  R.  701.  2          (y)  1  Saund.  310.  n.  8.  Douj^l.  531. 

StBL  1044.    4  BUu  Com,  338.  n.  1.  8          (r)  1  Mod.  112.    1  Vent.  256.    12 

East,  107.    Hawk.  b.  2.  c.  26.  a.  62.  East,  192.    13  East,  95.    Hawk.  b.  1. 

2  Hale,  255,  6.  c.  76.  a.  9.    2  Saund.  159.  n.  10.    1 

(n)  Hawk.  b.  2.  c.  26.  a.  62.  Ld-  Baym.  725.    2  T.  R.  111. 

(o)  2  Hale,  258.  (•)  7  East,  588.    13  East,  192. 

(p)   See  foims,  Treip.'  P.  C.  1          (0  3  Campb.  222. 
Stuud.  309.  a. 

Vol.  I.  3  C 
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have  been  accustomed  to  repair,  or  any  odier  facts,  in  order  to 
[#474]  show  that  the  *way  or  bridge  was  not  public  (w).  On  the  other 
hand,  it  is  settled  that  where  defendants  are  not  priiEi&  facie,  or 
of  common  right  liable  to  repair,  as  a  particular  division  of  a 
parish,  or  an  individual,  are  charged  by  prescription,  or  ratione 
tenurae,  they  may  exonerate  themselves,  and  throw  the  burden 
upon,  others^  either  the  parish  at  large,  or  an  individual,  imder 
the  general  issue  (w)*  In  general,  all  parishes  come  under  the 
first  of  these  rules^  and  must  plead  specially  that  others  are 
bound  to  repair  the  roads  and  bridges  within  their  bou^aries(x). 
But  when  an  act  of  parliament  has  authorized  a  public  company 
to  make  alterations,  and  they  cut  or  widen  trenches  across  the 
roads,  and  then  build  bridges  over  them,  or  otherv^^ise  first 
create  the  necessity  and  then  remedy  it  by  building  bridges,  they 
will  be  always  liable  to  keep  them  in  repair  when  necessaiy  (t/)m 
And,  as  where  a  particular  body  or  individual  is  bound,  by  some 
charter  or  other  means,  to  repair,  that  fact  may  be  ^ecially 
pleaded  by  a  parish  or  county;  so  if  the  parties  on  whom  the 
duty  lies  have  been  convicted  for  the  same  ofience,  the  defend- 
ants may  plead  the  conviction,  settii^  out  the  record  and  aver- 
ring the  identity  of  the  plftce  in  question  (z). 

It  is  a  good  general  rule,  that  whatever  the  prosecutor  is 
bound  to  prove  upon  the  general  issue,  the  defendant  may  con- 
tradict under  the  same  plea,  without  specially  setting  forth  the 
ground  of  his  defence  upon  the  record  (a).  And  this  is  the 
reason  why  a  man  is  not  bound  to  plead  that  he  is  not  by  tenure 
or  prescription  compelled  to  repair,  for  the  affirmative  of  those 
points  must  be  shown  by  the  prosecutor,  or  they  can  make  out 
[*47'5]  no  ground  of  conviction  (b).  *  And,  therefore,  a  parish  may, 
under  the  plea  of  not  guilty,  show  that  the  place  in  questi(Mi 
is  in  sufficient  repair,  or  that  it  is  not  a  public  way,  or  that  it 
does  not  lie  within  the  district,  for  all  these  must  be  alleged  in 
the  indictment  and  g^ven  in  evidencis  on  the  trial  (c). 


(«)  2  M.  &  S.  262.    1  Stra.  180,  P.  C.  206. 

183,  4.  (a)    1  Stra.  181,  2,  3.    2  Saund. 

(w)  1  Stra.  180,  183,  4.    3  Salk.  158.  b.  n.  3.    Id.  159.  b.  n.  10.    2  M. 

183.  2  Saund.  159.  n.  10.  Comb.  396.  &  S.  265.    3  Campb.  223. 

(x)  1  Vent  189.    2  T.  K.  111.    1  (h)  2  Saund.  159.  b.  n.  10. 

Ld.  Kaym.  725.    2  Saund.  159.  n.  10.  (c)  2  Saund.  158.  b.  n.  3.    1  Stra. 

(y)  14  East,  317.  181,  2,  3. 
.    (0  Sir  Tho.  Baym.  385.    Trem, 
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Where  different  townships  or  divisionis  of  a  parish  have,  from  Forms  and 
time  hnmemorial,  repaired  the  roads  respectively  belonging  to  ^^[^*^' 
each  of  them,  and  the  parish  at  large  is  indicted,  this  prescrip-  special 
tion  must  be  properly  pleaded  to  the  indictment,  for  if  judgment  plications, 
be  given  generally  agsdnst  the  parish,  that  will  afterwards  afford  ^^'* 
evidence  that  the  whole  parish  is  liable  to  repair  (d).  But  if  the 
districts  can  show  that  they  had  no  notice  of  the  indictment,  or 
that  the  defence  was  wholly  conducted  by  the  district  in  which 
the  nuisance  was  permitted,  the  court  will  give  such  other  dis- 
tricts leave  to  plead  the  prescription  to  any  subsequent  indict- 
ment, on  the  ground  of  a  similar  negligence  (e)^   The  mode  of 
pleading  such  a  prescription  seems  to  be,  for  each  district  claim- 
ing an  exemption  from  liability  to  state  in  a  separate  plea  ^that 
the  parish  has  immemorially  been  divided  into  a  certain  number 
'of  districts  or  townships,  called  A.  B.  C.  &c.  and  that  the  in- 
habitants of  the  several  districts  of  A.  &  C.  (in  which  the  high- 
way lies)  have  immemorially,  been  used  and  accustomed  to  re- 
pair and  amend  the  several  and  respective  highways  situate  and 
lying  in  their  said  respective  districts,  independent  of  each  other, 
and  that  the  said  part  of  the  said  highway  in  the  ssdd  indictment 
mentioned,  lies  in  that  part  of  the  said  parish  called  the  ^district  [*476] 
of  C,  and  by  reason  of  the  premises  the  inhabitants  of  the  said 
district  ought  to  have  repaired  the  same,  independent  of  the  in- 
habitants of  the  said  district  of  A.  in  the  said  parish  (/)•"    But 
if,  in  such  case,  there  are  two  townships  thus  liable  to  repair, 
and  the  highway  indicted  lies  partly  in  one  and  partly  in  the 
other,  the  plea  by  the  parish  must  show  how  much  lies  in  each 
of  them,  or  the  ple^  will  be  deemed  invalid  (^g-). 
•  Every  special  pka  to  an  indictment  for  an  offence  respecting 
the  highways,  must  not  only  show  that  the  defendant  is  not 
bound  to  repair,  but'mu^  show  specially  who  ought  to  do  so, 
and  from  whence  their  duty  arises  (A).     And  even  where  a  spe- 
cial plea  is  unnecessary,  and  the  whole  matter  might  be  given 
in  evidence  under  the  general  issue,  if  it  is  pleaded  at  all,  the 


id)   Peake,  Rep.  219.    2  Saund.  (/)  2  Saund.  159.  b.  n.  10. 

159.  a.  n.  10.  (ff)  11  East,  304. 

(e)  Dou£^.  421.    2  Saund.  259.  a.  (h)  1  Sid.  140.  Caith.213.  2  Saund. 

n- 10.  159.  n.  10. 


*  See  fomu,  last  Tol.  Load.  edit.  14  Eait,  318,  513.  llEast,30A.alMulform.  13Ea<t,0f,S«>,]. 
lSEait,i02.  aSaaiid.im.  Cro. C. A. 40S, 401.  5BmT.S594,  Weit,  1«B,  See pleatD a pileient- 
ncnt,  ^Stnnrti  1J9. and > pka coTing oyer,  iSauiuL309»a» 
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defendant  must  show  in  whom  the  duty  exists,  and  traverse  hi» 
own  liability  (i).  When  the  plea  charges  an  individual  wHh  the 
liability  of  repair^  ratione  tenurse,  it  has  been  considered  ne- 
cessary to  add  the  word  sua  {k)y  but  it  has  been  holden  to  be 
unnecessary;  for  ratione  tenurse  alone  will  be  construed  to  imply 
such  a  tenure  as  makes  him  chargeable  (/).     And  where  the  ob- 
ligadon  arises  from  tenure,  it  is  not  necessary  to  state  that  the 
party  on  whom  it  is  thrown  ought  to  repair,  ^^as  he  and  all 
those  who  held  the  said  lands  for  the  time  being,  from  time 
whereof  the  memory  of  man  is  not  to  the  contraiy,  have  been 
used  to  do,"  though  many  precedents  contsun  them,  because  a 
prescription  is  implied  in  the  estate  of  inheritance  which  he 
possesses  (w).     But  where  the  duty  proceeds  merely  from' in- 
habitancy, the  custom,  prescription,  and  reason  on  which  it  is 
f  *477]   founded,  ought  to  be  clearly  set  *forth  in  the  procee^ngs  («). 
An  individual,  however,  cannot  be  bound  by  a  prescription  with- 
out  either  tenure  or  profit,  as  the  right  of  toU,  in  respect  of 
which  he  must  take  care  that  the  road  is  duly  amended,  though 
it  is  otherwise  in  the  case  of  a  corploration  (o)*     And,  in  confor- 
mity to  these  principles,  it  has  been  resolved  that  if  a  parish  lies 
pardy  in  one  county  and  pardy  in  another,  and  a  highway  lying 
in  one  part  is  ruinous,  an  averment  that  the  inhabitants  of  that 
part  only  are  bound  to  repair  is  bad,  for  the  prescription  must 
embrace  the  whole  parish  (/»).  If  the  person  or  township  indict- 
ed unnecessarily  plead  specially,  and  show  in  their  pleas  who 
are  bound  to  repair,  it  is  necessary  to  traverse  the  statement 
of  their  own  liability  (^) ;  but  if  a  parish  be  indicted  for  the 
dangerous  state  of  a  highway,  or  a  county  for  the  dilapidation 
of  a  bridge,  and  they  throw  the  charge  upon  another,  the  plea 
ought  not  to  conclude  with  a  traverse  of  the  defendant's  liability, 
because  that  is  a  traverse  of  matter  of  law  which  cannot  be  re- 
ferred to  a  jury  (r).     It  being  an  intendment  of  law  that  the 
parish  in  the  one  case,  and  the  county  in  the  other,  is  liable  to 


(0  2  Saund  159.  a.  n.  10.  (o)  13  Co.  R^p.  S3.    Hawk.  b.  I. 

(k)  Hawk.  b.  1.  c.  76.  a.  90.  c.  76.  s.  8. 

(/)  1  Vent.  331.    1  Stra.  187.    2  (p)  5  T.  R.  498. 

Saund.  158.  n.  9.  (g)  Ante,  '476.  n.  (i).    2  Saund. 

(m)  Keilw.  52.  pi.  4.  Co.  Ent  358.  159.  a.  not&  10. 

a.    Styles,  400.    Hawk.  b.  2.  c.-76.  (r)  2  Lev.  112.    1  Saund.  23.  n.  5. 

».  8.    2  Saund.  158.  n.  9.  2  Saund.  159.  a.  n.  10.  161.  n.  11.    2 

(n)   2  Tr.  111.    5  Burr.  2700.    3  Hen.  Bla.  182. 
Kcb.  301.                                          • 
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repair,  and  thererore  the  matter  of  fact  to  be  put  in  issue  and 
referred  to  a  jury,  is  merely  the  liability  of  the  particular  dis- 
trict or  individual)  mrhich,  if  established  in  evidence,  will  nega- 
tive the  presumption  of  law  against  the  parish  or  county.  Many 
of  the  precedents  in  fhe  books,  however,  improperly  negative 
the  liability  of  the  parish  or  county  («)• 

With  respect  to  the  replications,  a  variety  will  be  found 
aniong  the  forms  relative  to  this  chapter,  but  which  do  not  aiFord 
matter  for  any  particular  consideration.  If  the  plea  of  the  coun- 
ty or  parish  improperly  conclude  with  a  traverse  of  their  liability 
the  replication  ^should  not  take  issue  on  the  traverse  (^),  though  [#478] 
that  is  not  unusual  (u);  but  should  take  issue  on  the  liability  of 
the  particular  individual*  If  the  plea  of  the  defendant  in  any 
case  conclude  to  the  coimtry,  the  simiRter  may  be  added,  thus 
^and  A*  B.  who  prosecutes  for  the  king,  doth  the  like,"  and  at 
the  sessions  the  clerk  of  the  peace  is  to  join  issue  for  the  king, 
and  the  entry  of  the  similiter  in  his  name,  without  stating  his 
office  and  authority,  is  sufficient,  it  being  intended  that  he  was 
known  to  the  court  to  be  the  proper  ol&ceT(rv);  and,  at  the  as-. 
sizes,  the  similiter  is  added  in  the  name  of  die  derk  of  assize  (j^), 
and  if  by  mistake  the  similiter  is.omitted  in  a  prosecution  for  a 
misdemeanour,  the  court  will  order  it  to  be  interlined  {y);  but  « 
we  have  seen  that,  in  felonies,  no  similiter  is  necessary  («)•  If 
the  plea  of  the  defendant  be  insufficient  the  prosecutor  may  de- 
mur j  upon  which  there  may  be  a  joinder  in  demurrer  (a). 


During  these  various  stages  of  ^e  proceeding,  a  nolle  prosequi  of  a  nolle 
may  be  eiitered  by  the  attorney  general  (*).  The  usual  occasion  prosequi. 
of  granting  this  stay  of  the  prosecution  is,  either  when,  in  c^se 
of  misdemeanours,  a  civil  action  is  depending  for  the  same 
cause  (r),  or  any  improper  and  vexatious  attempts  are  made  to 


(«)  13  East,  96,  222.  (z)  Ante,  •US,  •472. 

(0  Ante,  •477.  n.  r.    2  Hen.  Bla.  (a)  1  Saund.  273,  4.    Form  of  De- 

182.  murrer  by  Coroner,  to  plea  to  an  in- 

(ii)  13  East,  22.    2  ML  &  S.  614.  formation  and  joinder.   1  Saund.  273. 

(w)  Cro,  Car.  315.    Hawk.  b.  2.  c.  See  forms,  last  vol.  Lond.  edit. 

38.  8.  2.  (6)  See  form,  last  vol.  Lond.  edit. 

(x)  Cro.  Jac.  502.  (c)  2  Burr.  720.  Cro.  C.  C.  22.  but 

(y)  Id.  ibid.  see  1  B09.  &  Pul.  191. 
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oppress  and  mjure  the  defendant,  as  by  repeate'dly  preferring^ 
defective  indictments  for  the  same  supposed  offence  (d) ;  or  if  it 
[*479]  be  clear  that  the  indictment  for  a  misdemeanour  is  not  *bus- 
tamable  against  the  defendant,  as  if  a  surgeon  be  indicted  for 
refusing  to  be  a  constable  (^)«  In  the  forlner  case,  it  compels 
the  party  indicting,  to  make  his  election  in  which  mode  he  wiD 
seek  his  remedy  (/*)•  In  order  to  obtain  it,  the  defendant  must 
obtain  a  certificate  from  the  clerk  of  the  peace,  of  the  whole  sub- 
stance of  the  indictment,  and  of  the  time  when  it  was  preferred, 
and  an  affidavit  must  be  added  to  it  by  the  applicant  that  he  saw 
the  clerk  of  the  peace  sign  the  certificate,  and  that  he  has  been 
served  with  process  and  received  notice  of  declaration  from  the 
prosecutor  for  die  same  identical  injury,  in  respect  of  which  he 
is  indicted  (ff).  On  these  requisites  being  complied  with,  die 
attorney  general  will,  if  he  think  the  double  proceeding  is  vexa- 
tious, grant  a  summons  directed  to  the  prosecutor  to  attend  him 
on  a  certain  day,  and  show  cause  why  ti  nolle  prosequi  shotdd 
not  issue;  if  he  attend  he  must  make  his  election  and  drop  the 
civil  or  the  criminal  proceedings;  but  if  he  be  idisent  a  second 
and  third  summons  issue  to  give  him  an  opportunity  of  appear- 
ing; and,  on  his  default,  the  attorney  general  will  grant  his 
warrant  directing  die  clerk  of  the  peace  to  enter  a  casaot  proces- 
sus (A).  If  the  cause  of  the  application  be  the  vexatious  con- 
duct of  the  prosecutor,  the  attorney  general  may  direct  the  re- 
\  moval  of  the  proceedings  by  certiorari  into  the  King's  Bench, 
and  desire  to  hear  counsel  on  the  grounds  of  the  motion,  on 
which,  if  he  think  fit,  it  will  be  granted  (t)«  But,  even  though 
the  prosecutor  desire  it,  it  cannot  be  entered  by  the  clerk  of  the 
crown  without  the  concurrence  of  the  attorney  general  (i)  [1]. 
A  ndle  prosequi  may  also  be  entered  as  to  one  of  seve^  de- 

(<0  1  Bla.  Rep.  545.  C.  22.    See  fiwni,  id.  ibid.    Last  vol. 

(e)  1  CoiQ.  Rep.  312.    1  Bla.  Rep.  Lond.  edit 
545.  (h)  Cro.  C.  C.  22. 

(/)  2  Burr.  720.  (i)  1  Bla.  Rep.  545. 

(g)  WilliamB  J.  Sessions.    Cro.  C.  (A?)  1  Ld.  Raym.  721. 


[1]  MABSACErrsETTs.— The  court  will  never  direct  a  nolle  pro9egui.  It  must 
be  entered  at  the  instance  of  the  counsel  for  the  government  2  AfoBt.  T.  i?. 
414. 

V£RWoirT.-.-The  power  of  the  attorney  general  to  enter  a  no&  fir^aegm  to 
an  indictment,  is  suspended  while  the  person  chai^d  ison  trial.  He  cannot 
then  enter  it,  without  leave  of  the  couit,  who  will  not  grant  it  if  the  defence 
appears  to  be  ample.    1  J^Ier^s  Mep,  178. 
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«  

fendants  at  any  time  beCore  the  trial  (/)•    The  eilect  ^f  a  nolle  [*480] 
prosequi  when  obtained,  is  to  put  the  defendant  ^^  without  day," 
but  it  does  not  at  all  operate  as  an  acquittal;  for  he  may  be 
afterwards  re»indicted,  and  even  upon  the  same  indictment  fresh 
process  may  be  awarded  (m)  [!]• 


CHAPTER  XII. 

OT  PR0CEEDIJ<r08  BEFORE  TRIAL,  JLATD  RELATLYG  TO  IT: 
VIZ.  'tBB  ISSUE^BBCORn^TiME  OF  TRUiL^^JSTOTICE  OF 
TRIAl^FUTTmO  OFF  TRIAL-'PLACE  OF  TRIAL^TRIAL 
AT  BMi—REMAJ^ETS-^COMPROMISES^-AJ^D  WITHDRAW^ 
IJSTG  THE  RECORD, 

"i^WE  come  now  to  consider  some  formal  proceedings  which  [*481] 
arise  preparatory  to  the  trial,  with  its  time,  and  the  notices  by  Of  the  u- 
which  It  is  preceded.    The  first  of  these  particulars  which  calls 
for  our  attention,  is  the  Is^ue* 

In  capital  cases  the  issue  is  altogether  imviaterial;  and,  though 
the  plea  of  not  guilty  and  the  similiter  are  ultimately  stated  on 
the  record,  it  is  not  usual,  in  practice,  to  make  up  any  formal 
issue  preparatory  to  the  trial,  for  the  plea  and  simiKter  are  ore 
tenua,  and  the  trial  itself  is  in  the  nature  of  an  inquisition,  in 
which  ^  jury  are  charged  to  inquire  of  the  truth  of  the  charge 
against  the  prisoner  (a).  A  mistake,  therefore,  in  the  joinder 
*of  issue,  will  not  be  material,  though  the  court  have  in  some  [*482] 
cases  reprehended  the  clerk  for  his  neg^gence  (3).  And  even 
the  total  omission  of  the  similiter,  will  not  be  sufficient  to  vitiate 
the  proceedings  (c).     In  misdemeanours,  on  the  other  hand,       ' 

(0  11  EMt,  307.  5  T.  R.  313,  4, 9.    6  Mod.  381.  Ante, 

?m)6 ■      - 


Mod.  261.   1  Salk.  59.  Com.      *416.    Com.  Dig.  Indictment,  L. 
w.  indictment,  K.  (b)  1  Leach,  276 

(a)  4  Burr.  2084,  5.    2  Stnu  775.  (c)  4  Burr.  2084. 


^  *  See  fbmif  of  Imik,  4  Wentw.  198.   Bands  Prae.  30L    6  Wentw.  i,  44a    Last  yoL  LowL  edit. 
4Bk.C«ii.App.i.l. 


PI  Harsackusstts.-— A  noUe  prwequi  neither  amounts  to  an  acquittal,  or  to 
^  pardon,  but  is  simply  a  dischau|pe  of  the  particular  indictment,  upon  which 
It  IS  entered,  and  is  no  bar  to  a  tuture  indictment  for  the  same  offence.  2 
•^«w«.  T,  R.  172. 
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the  issue  should  be  made  up,  and  an  analogy  prevaHs  to  civil 
proceedings  {d)  i  if,  however,  the  sim^iter  be  omitted,  the  court 
will  order  it  to  be  interlined  (e),  la  these  cases,  the  clerk  of 
the  peace'  or  clerk  of  assize,  joins  issue  on  behalf  of  the  prose- 
cution, but  it  is  not  necessary  that  his  official  character  should 
appear  upon  the  record  (^f).  -When  the  defendant  appears  at 
die  sessions,  and  engages  by  a  recognizance  to  enter  and  try  his 
traverse  at  a  subsequent  period,  the  proceedings  and  issue  are 
entered  in  a  form  called  the  issue  or- traverse  book^  the  costs  of 
which  he  is  bound  to  defray  {g).  And  if  the  original  indictment 
.  were  right,  and  the  cleric  enters  it  wrong  on  the  plea  roll,  it 
may  be  amended;  though  we  have  seen  that  the  original  indict- 
ment itself  is  not  amendable  (A).  In  t]|e  King's  Bexfch,  when 
the  prosecution  has  been  commenced  there,  or  removed  into 
that  court  by  certiorari,  there  is  no  delivery  of  an  issue,  but  the 
pleadings  are  entered  in  a  book  in  the  office,  and  each  party's 
clerk  in  court  makes  a  copy(i).  If  the  indictment  has  been 
removed4>y  certiorari  on  the  part  of  the  defendant,  he  having 
entered  into  a  recognizance  to  appear  and  plead,  &c,  his  clerk 
in  court  makes  up  the  record,  and.g^ves  notice  of  trial. 
Eecord  of  When  an  indictmeni  has  been  originally  instituted  in  the 
nui  pnus.  j^j^g^g  Bench,  or  removed  there  by  certiorari,  there  is,  besides 

the  issue,  a  record  of  nisi  prius  (i). 
r*483]       #It  is  usual  at  thb  stage  of  the  prosecution  for  a  misdemean- 

*uf  a^^^  ^^^1  d^pci^di^S  ^^  ^®  King's  Bench,  that  a  view  is  applied  for. 
In  case  of  indictments  for  nuisances,  it  may  be  necessary, 
either  on  behalf  of  the  prosecutor,  or  of  the  defendant,  for  the 
jury  to  have  a  view  of  the  premises  indicted.  This,  it  seems, 
catmot  be  granted  by  the  judges  at  the  assizes  (/) ;  but,  if  ne- 
cessary, may  be  the  ground  of  removal  by  certiorari  into  the 
King's  Bench  (m).  The  power  of  granting  a  view,  in  civil 
cases,  is  regulated  by  several  statutes,  none  of  which  seem  to 
make  any  mention  of  criminal  proceedings  (;»)•     The  court  will 


[d)  6  Mod  281.  (Jt)  4  East,  X7S,    8  East,  269.    4 

[e)  Cro.  J.  502.    1  Leach,  276,  7.  Burr.  2085.     11  East,  509,  510.    See 
J/)  Cro.  Cap.  315.    Cro.  Jac.  502.  forms,  last  vol.  Lond.  edit. 

Com  Dig.  Indictment,  L.  (/)  1  Sess.  Cas.  180.    2  Barnard, 

(S)  1  Leach,  111.    See  form,  last  214.    Ante,  •378. 

vol.  Lond.  edit    4  East,  175.  8  East,  (m)  1  Sess.  Cas.  180.    Ante,  •378. 

209.    4  Burr.  2085.  (»)  13  Edw.  1.  c.  28.    4  &  5  Anne, 

(A)  6  Mod.  281.    Cro.  Car.  144.  c.  16.    3  Geo.  U.  c.  25.  s.  14. 

(0  But  see  Hand,  9,  43. 
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grant  it  on  an  indictmen^fbr  not  repairing  a  highway,  or  for  a 
nuisance  (o),  but  not  on  a  prosecution  for  perjury  (p)*   When 
it  is  allowed,  the  same  rules  will,  in  general,  prevail,  as  are  ob- 
^servable  in  civil,  proceedings  (f). 


With  respect  to  the  time  oftrial^  there  is  a  material  distinc-  Of  die  time 
tion  between  prosecutions  for  felony,  and  for  inferior  offences.  ^  ^ 
When  the  defendant  is  indicted  for  a  crime  of  the  higher,  des- 
cription, it  is  always  the  practice  to  try  him  at  the  same  assizes, 
and  generally  on  the  same  day  when  the.  bill  is  found  against 
him,  and  at- which  he  is  arraigned  upon  the  indictment  (r).  In 
order  to  this  immediate  trial,  the  sheriff,  by  virtue  of  a  writ 
previoxLsly  directed  to  him,  returns  a  panel  of  forty  eight  jurors 
to  try  all  felons  that  may,  at  that  session,  be  called  upon  to 
♦answer  («).  And  this  seems  to  be  the  case  wherever  the  de-  [*484] 
fendant  is  in  actual  custody,  whether  his  crime  be  capital,  or  of 
'an  inferior  degree'(^).  ^ut  then  it  is  usual  to  try  the  felonies 
first,  and  afterwards  to  proceed  to  the  examination  of  the  n^inor 
accusations  («)•  In  case  .of  high  treason,  however,  it  is  said 
that  fifteen  days  must  elapse  between  the  arraignment  and  the 
trial,  though  the  audiority  for  this  delay  seems  to  be  uncer* 
tain  {xv)* 

At  the  quarter  sessions,  however,  in  prosecutions  for  misde-  ; 
meanour,  when  the  defendant  is  not  in  actual  custody,  the  jus*  ' 
tices  have  no  power  to  compel  him  to  take  his  trial  at  the  same 
court  at  which  he  pleaded,  or  traversed  the  indictment,  though 
if  he  coasent,  th^  trial  may  be  had(x*);  and  though  it  should 
seem  to  have  been  considered  that  justices  of  gaol  delivery  and 
oyer  and  terminer,  may  proceed  to  trial  immediately  after  the 


(o)  1  Se8S.  Gas.  180.  1  Barnard, 
144  3  Barnard,  214.  ace.  lSess.Cas. 

(p)  K.  B.  A.  D.  1815. 

(9)  See  Bac.  Ab.  Juries,  H.  Tidd. 
801  to  804,  847. 

(r)  Cro.  Car.  315,  340,  583.    FosL 

^    1  Sid.  235.    2  Inst.  568.    4  Inst. 

164b    2  Hale,  28,  9.    Com.  Dig.  Jus- 

ticeii  of  the  Peace,  D.  14.    Bac  Ab. 

Trial,  I.    4  Bla.  Com.  351.  IMck.  Sesi. 
152. 

Vol-  L 


(«)  4  Bla.  Com.  351. 


(0  2  Hale,  28,  9.  4  Bla.  Com.  351. 
Cro.  Car.  315,  340,  448. 

(m)  Cro.  C.  C.  9. 

(w)  5  Eriik.  Sp.  r. 

(x)  2  Kol.  Ab.  96.  Cro.  Car.  438, 
9,  448.  1  Sid.  99,  334.  2  Hale,  28, 
48.  Com.  Dig.  Justices,  D.  13.  4  Bla. 
Com.  351.  Cro.  C.  C.  9.  Dick.  Sess. 
104.  and  see  recital  of  the  law  in  39  & 
40  Geo.UL  c.  87.  s.  22.  ace.  Cro.  Car. 
340.    Cro-  J. 404.  con/rtf. 

3D  ' 
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finding  of  th^  bill  for  a  misdemeanoiu*,  yet  it  is  not  the  practiee 
to  do  so  without  the  defendant's  consent,  but  the  defendant  tra- 
verses over  to  the  next  assizes  (y);  and  when  the  defendant  is 
not  in  custody,  he  cannot  compel  the  prosecutor  to  try  till  the 
next  assizes ;  though  by  his  consent,  and  giving  notice  of  it  to 
the  clerk  of  assize,  the  trial  may  be  had  at  the  same  assizes  (z); 
and,  where  two  defendants  are  in  custody  for  a  misdemeanour, 
and  upon  their  arraignment  one  of  them  chooses  to  take  his 
trial  at  the  time,  and  the  otheir  to  put  it  off  until  the  ensuing  as* 
sizes,  the  court  will  put  off  the  trial  till  that  time  (a)«  And  on 
the  midland  circuit,  it  was  held,  that  when  an  indictment  has 
been  found  agaunst  a  defendant  at  one  assizes,  and  he  gives  no- 
[*485]  tice  that  he  will  plead  and  try  at  *the  next,  the  prosecutor  is 
nevertheless  not  bound  to  try  at  the  such  next  assizes,  but  it  will 
suffice  if  he  tries  at  the  third  assizes;  for  it  may  not  be  certain 
that  the  defendant  will  plead  according  to  his  notice,  in  which 
case  the  prosecutor  would  incur  a  useless  e3q>ense  in  witness- 
es, &c.  (a). 

The  reason  of  this  distinction  between  felonies  and  misde- 
meanours as  to  the  time  of  trial,  is  said  to  be,  that  the  parties 
to  be  tried  at  die  assizes  before  justices  of  gaol  delivery,  for 
felony,  are  well  aware  of  the  time  when  their  trials  will  proceed 
from  the  time  they  are  committed,  and  their  commitment  ap* 
prizes  them  of  the  nature  of  the  charge;  and,  therefore,  they 
have  full  opportunity  to  prepare  for  their  defence  (^);  and,  also, 
that  it  is  a  mere  question  of  fact  which  is  to  b^  determined  in 
case  of  felony,  whereas  in  many  inferior  misdemeanours,  as  for 
not  repairing,  intricate  questions  of  civil  right,  and  ancient  Ua* 
bility,  may  come  before  the  court  for  their  decbion  (c).  Hiere 
is,  however,  an  exception  to  this  general  rule  as  to  the  .time  of 
trial  of  misdemeanours,  in  case  of  indictments  for  obtaining 
goods,  &c.  by  false  pretences,  and  sending  threatening  letters 
with  intent  to  extort  money,  &c.  and  other  misdemeanours  pun- 
ishable under  the  30  Geo.  II.  c.  24.  which  enacts  (^),  tiiat  every 


Of)  Id.  ibid.    2  Hale»  28,  9.    Dick.  Mr.  KichoHs. 

Sess.  104.    1  Leach,  111.  and  see  reo  (6)  Cro.Car.448.    Post  3.  Init  tee 

cital  of  law  in  39  &  40  Geo.  III.  c.  ST.  2  Uale,  28.    1  Bla  B.  5l5. 

s-22.  Cc)  Id.  ibid.  Dick.  Seas.  153  fltlOi 

(z)  Cro.  C.  C.  9.  (d)  Sect  ir.    On  a  proaeculion  for 

(a)  Cro.  C.  C.  9.  a  misdemeanour  in  receivinf^  stolen 

{^)  Midland  circuit  summer,  A.  D.  goods,  the  defendant  is  entitled  to  tn^* 

1815.  before  Mr.  Justice  Heatb,  ez  rel.  Terse  unleti  he  be  in  euttody. 
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such  offender  bound  over  to  the  general  quarter  sessions  of  the 
peace,  obsessions  of  oyer  and  terminer,  and  gaol  delivery  of  the 
county  where  the  offence  was  committed,  shall  be  tried  at  such 
general  quarter  sessions  of  the  peace,  or  sessions  of  oyer  and 
terminer,  and  gaol  delivery,  which  shall  be  held  next  after  his 
apprehension,  unless  the  pourt  shall  think  fit  to  put  off  the  trial 
m%  just  cause  made  out  to  them.  So  also  by  the  39  and  40  Geo. 
III.  c«  87.  s.  23.^person8  "^indicted  for  a  misdemeanour  in  re-  [4^486] 
ceiving  stolen  goods,  under  the  2  Geo,  III.  c*  28.  are  to  be 
tried  immediately  widiout  being  allowed  the  delay  of  a  tra- 
verse (e). 

It  is  said  that  die  technical  term  traverse^  from  traverto,  to  Of'tn- 
tuTn  over,  is  applied  to  an  issue  taken  upon  an  indictment  for  a  ^"^*' 
misdemeanour,  and  means  nothing  more  than  turning  over  or 
putting  off  the  trial  to  a  following  sessions  or  assize  (y*);  and 
that  thus  it  is  that  the  officer  of  the  court  asks  the  party  whe- 
ther he  is  ready  to  trythen  or  will  traverse  to  the  nesct  sessions; 
though  some  have  referred  its  meaning  originally  to  the  deny- 
ing or  taking  issue  upon  an  indictment  without  reference  to  the 
delay  of  trials  and  which  seems  more  correct  ( j^).   The  mode  of 
traversing  is,  for  the  defendant  to  come  into  court  and  bring  with 
him  two  sufficient  sureties,  and  then  to  deliver  them  with,  their 
proper  additions  to  the  clerk  of  the  peace,  who  reads  the  indict- 
ment to  which  the  defendant  pleads  not  guilty.     The  clerk  of 
the  peace  or  clerk  of  assize  on  the  circuit,  then  calls  upon  the 
party  indicted  by  name,  to  enter  into  a  recognizance  before  the 
court  to  appear,  enter  and  try  his  traverse  at  the  next  sessions, 
and  not  depart  without  leave  on  that  occasiiHi  (h).  The  principal 
and  his  bail  then  signify  ^^that  they  are  content  (t)."     After  the 
defendant  has  thus  traversed  the  indictment  and  entered  into  a 
recognizance  to  appear  enter  and  try,  he  cannot  by  rendering 
himself  to  prison  in  discharge  of  his  bail,  procure  himself  to  be 
tried  at  the  next  assizes,  under  the  commission  of  gaol  delivery, 
in  order  to  save  the  fees  which  otherwise  he  would  be  liable  to 
pay,  because  the  condition  of  his  recognizance  is  not  fulfilled 


t 


[e)  3  East,  P.C.  754.  Tcrse.    See  form.  Bum  J.  TraTerte. 

[/)  Dick.  Seta.  151.    Burn  J.  Tm-         (h)  4  BU.  Ck)iD.  351.    Dick.  Seas. 

▼ertc.  152. 

(^)  LMDb,  540.  4  Bla.  Com.  351.  (i)  Dick.  Sesa.  153.  See  fonn,  Wil- 
lie. Die.  Tnverte.    WillUms  J.  Tm-  liams  J.  SeMiooi.    Laat  vol. Looked. 
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[♦487]  without  entering  his  traverse  (it).  But  he  might  *have  beoi 
tried  at  the  sessions  of  gaol  delivery,  if  he  had  given  ten  days' 
notice  to  the  prosecutor  before  he  pleaded,  of  his  intention  so  to 
try  (/)•  In  capital  cases,  the  court  will  not  appoint  the  time  of 
trial,  unless  the  defendant  be  brought  to  the  bar  and  be  person- 
ally in  court  when  the  rule  is  made  fo(  the  purpose  (m). 
Time  of  If  the  proceedings  have  been  removed  by  certiorari  into  the 
proceed-  court  of  King's  Bench,  there  is  time  allowed  between  the  ar- 
ing^are  in  raigmnent  or  appearance  and  the  trial,  for  a  juiy  to  be  impanel- 
led  by  the  sheriff  upon  a  writ  of  venire  facias,  having  fifteen 
days  between  the  teste  and  return,  as  in  civil  proceedings  (n). 
When  the  case  is  very  important  the  defendant  may  be  tried  at 
bar;  but  otherwise  the  judges  will  by  writ  of  nisi  prius,  trans- 
mit the  record  into  the  county  where  the  offence  is  charged  to 
have  been  committed  (p)'.  If  they  pursue  the  latter  course,  the 
justices  of  assize  have  full  power  to  tr)",  and  may  proceed  to 
sentence  and  execution  (/r).  But,  if  the  defendant  be  thus  con- 
victed of  a  misdemeanour,  he  is  brought  up  to  the  bar  of  the 
King's  Bench  to  receive  judgment  (y). 

Where  an  information  is  to  be  tried  in  this  court,  the  notice 
of  trial  is  the  same  as  on  a  prosecution  by  indictment  (r)«  And 
if  the  prosecutor  give  notice  of  trial  in  this  court,  after  a  re- 
moval by  certiorari,  and  be  afterwards  desirous  of  avoiding  it, 
he  must  coimtermand  it,  in  order  to  prevent  the  expense  of  with- 
drawing the  record ;  for  if  this  notice  be  not  given  in  time,  he 
must  pay  the  costs  to  the  defendant  («)•  But  there  appears  to  be 
no  mode  of  compelling  a  trial  on  the  part  of  a  defendant,  when 
the  proceedings  are  by  the  attorney  general  in  the  King's 
I  *488]  Bench;  for  there  can  be  no  trial,  by  ^proviso  in  that  case,  and 
when  the  king  is  the  prosecutor  the  attorney  general's  warrant 
is  necessary  for  a  trial  at  nisi  prius  (/)•  If  an  indictment  be 
found  in  a  county  wherein  the  court  of  King's  Bench  sits,  a  ve- 


(k)  I  Leach»  111.  4  Bla.  Com.  309.  n.  S. 

(0  1  Leach,  112.  (q)  4  Bla.  Com,  309.  n.  3. 

(m)  2  Stra.  826.  (r)  Po»t  488. '  See  Fortes.  357. 

(n)  9  Co.  118.  b.    4  Bla.  Com.  350.  («)  8  East,  269.    1  Slra.  33   2  Stra. 

Cro.  Car.  448.    Cro.  C.  C.  9.   Bac.  Ab.  937,  946.    1  SiOk.  193.    Comb.  225. 

Trial,  I.  Tidd.  772. 

(o)  4  Bla.  Com.  309.  n.  3/    Td.  350.  (0  2  East,  202,  207.  note  a.    2lA> 

(P)  2  Hale,  41.    6  Ren.  VIU.  c.  6.  Baym.  1082.  Post. 


OP  THE  NOTICE  OF  TRIAL.  397 

1         nire  facias,  returnable  immediately,  may  be  awarded  for  the 
trial  of  the  indictment  (u). 


\ 


When  the  defendant  has  in  this  manner  traversed  the  indict-  Notice  of 
ment,  he  must^  if  desirous  to  proceed  to  trial  or  get  rid  of  the  ' 
prosecution,  give  due  notice  to  the  prosecutor  of  his  intention 
to  proceed  to  trial.  The  time  required  at  the  assizes  is  eiffht 
days  exclusive;  at  the  sessions  at  least  twoy  and  generally  four 
days  reckoned  exclusively;  and  at  all  the  Middlesex  sessions 
four  days  exclusive,  before  the  commencement  of  the  session 
at  which  the  trial  is  intended  to  proceed  (tv).  'Where  the  tra- 
verse is  sent  down  from  the  crown  office,  the  same  notice  is  in 
general  requisite  as  in  civil  proceedings  (x*),  that  is,  at  the  sit- 
tings in  London  and  Middlesex,  eight  days  if  defendant  resides 
within  forty  miles  of  London;  and  fourteen  days  if  he  reside 
beyond  that  distance,  and  at  the  assizes  ten  days  (tf).  The  jus- 
tices at  the  sessions  may  fix,  as  a  general  rule,  what  notice  they 
will  consider  as  sufficient  (z).  The  notice  of  trial,  when  the  de- 
fendant is  indicted  before  the  justices  of  oyer  and  terminer, 
should  specify  the  nature  of  the  offence  for  which  he  is  to  be 
tried  before  them  (a).  And  it  has  been  held,  at  the  sessions,  that 
such  notice  should  be  signed  by  the  defendant  himself,  and  not 
by  his  solicitor  (^). 

It  is  necessary  that  the  notice  thus  framed  should  be  served 
personally  on  the  prosecutor  to  whom  it  is  directed  (c).  *Upon  [#489] 
this  being  effected,  die  party  who  served  it  should  make  an  af- 
fidavit of  the  fact  (c),  which  the  defendant  should  be  ready  to 
produce  at  die  time  appointed  for  the  trial  (d).  For  if,  after 
due  service,  die  party  indicting  does  not  appear,  upon  being 
three  times  called  in  open  court,  die  defendant  will  be  entided 


(uy  9  Co.  118.  b.    Bae.  Ab.  Trial,  I.  (a)  Cro.  C.  C.  21. 

(w)  4  Bta.  Com.  351.  n.  5.    Cro.C.  (b)  At  the  sessions  Middlesex,  ex 

C.  9, 3Q»  31.    Dick.  Sees.  153, 2.  Bum  rdat.  Mr.  Nicholls. 

J.  TntTene.    1  Leacb^  111.  (c)  Cro.  C.  C.  31. 

(x)  Cro.  C.  C.  9.  (c)  Cro.  C.  C.  31.    See  forms,  Cro. 

)  Tidd.  768.  C.  C.  398.    Last  toI.  Loud.  edit. 


n 


4  Bla.  Com.  351.  n.  5.  {d)  Cro.  C.  C.  21. 


,  *  Scefbrmi,  3  WiOiaiBa  /•  ScNkOi.   IKdr.  SsH.  lA   Tontb,  SM.   Cio.  C C  SOS.  lMtf6i 
Uad.€dlt, 
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to  an  acquittal  (e).  If  the  prosecutor  caimot  be  found,  on  the 
attempt  to  serve  the  notice  of  trial  upon  him,  the  person  who 
made  such  attempt  must  make  an  affidavit  that  he  has  ineffec- 
tually endeavoured  to.serve  the  prosecutor  fy).  Upon  this  the 
defendant,  by  his  counsel,  may  move  the  court  at  sessions  that 
service  of  notice  at  die  office  of  the  derk  of  the  peace,  may  be 
deemed  good  service;  and  when  an  order  has  been  obtained,  the 
defendant  sticks  up  a  copy  of  it,  and  of  notice  of  trial,  in  die  of- 
fice of  the  clerk  of  the  peace.  The  court  may  also  be  moved  to 
respite  the  recognizance,  and  for  a  rule  or  order  that  service 
of  a^  new  notice  at  the  prosecutor^s  last  or  usual  place  of  abode 
shall  be  deemed  good  for  the  sessions  ensuing  (j").  Upon  this 
motion,  the  couft  will  make  an  order  in  which  such  second  no- 
tice will  be  declared  to  be  valid.  When  this  is  obtained,  the  de- 
fendant should  serve  a  copy  of  the  order  together  with  another 
notice  at  the  place  of  residence  which  it  mentions;  he  should 
also  take  out  a  venire,  enter  his  traverse,  and  be  prepared  with 
a  second  affidavit  stating  the  order,  the  notice,  and  the  service^ 
to  produce  at  the  ensuing  sessions,  when,  if  the  prosecutor 
still  neglects  to  appear,  the  court  will  direct  him  to  be  acquit- 
ted (A). 

Besides  the  respiting  of  die  recognizance,  which  is  in  this 
case  allowed  after  the  attempt  to  serve  the  first  notice,  the  same 
indulgence  will  frequendy  be  granted  on  motion,  upon  indict- 
r'i*490]  ments  for  nuisances  or  suflTering  highways  *tp ,  continue  in  bad 
repair,  in  order  to  give  the  defendants  an  opportunity  of  re- 
moving the  causes  for  which  they  are  indicted;  and  to  obtain 
the  certificate  of  magistrates  to  that  effect,  upon  which  the  de- 
fendant will  in  general,  merely  be  subject  to  a  nominal  fine  (i). 
ITie  reason  for  this  practice  is,  that  such  prosecutions  are  car- 
ried on.rather  for  the  suppression  of  public  grievances  than  for 
the  punishment  and  example  of  oflFenders;  and  all  the  ends  of 
justice  are  sufficiendy  answered  by  a  removal  of  the  ground  of 
the  proceedings. 

But  to  return  to  the  usual  course  of  proceeding  after  a  tra- 
verse, when  the  prosecutor  receives  the  nodce,  and  his  appear- 


(e)  Id.  ibid.    Williaros  J.  Sessions.  (v)  See  form,  last  vol.  Umd.  edit. 

See  form  oft  callin|^,  Dick.  Sess.  154,  (A)  Cro.O.C.  21. 

3  Will.  J.  1033.  (t)    IKck.  Sess.  140 ;  ta  to  the  c^- 

(/)  Cro.  C.  C.  21.    See  fbrmi  last  tificate,  ante^  *430. 
vol.  UHid.  edk. 
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ance  on  the  trial  is  expected.  At  the  assizes,  the  defendant 
intending  to  try,  must  go  before  the  clerk  of  assize  and  take  out 
a  copy  of  the  proceedings  drawn  out  of  record,  for  which  he  is 
to  pay  after  the  rate  established  by  custom.  At  the  same  time, 
he  must  also  sue  out  a  venire  for  the  sheriff  to  return  a  jury 
which  the  clerk  is  empowered  to  award.  He  may  also  obtain 
his  subpoenas  for  witnesses  from  the  same  officer.  After  the 
venire  is  procured,  it  must  be  delivered  to  the  under  sheriff  who 
will  return  a  jury  (i)»  When  all  these  requisites  have  been  ob» 
tained,  the  traverse  must  be  duly  entered  with  the  judge's  mar* 
shal;  fojr  unless  this  form  has  been  complied  ¥rith,  the  defend- 
ant has  no  right  to  insist  on  his  trial  (/)•  The  proceedings  at  the 
sessions  are  similar,  excq;yt  that  the  descriptions  of  the  officers 
differ;  the  clerk  of  the  peace  being  substituted  for  the  clerk  of 
assize;  and  formerly  the  subpoenas  of  the  latter  running  only  in 
the  same  county,  if  the  witnesses  resided  beyond  it,  application 
must  have  been  made  to  the  crown  office  (m);  but  this  has  been 
altered  by  a  late  statute  (n). 


There  are  several  cases  in  which,  upon  a  proper  application,  Of  putting 
*the  court  will  put  off  the  trial.     And  it  has  been  laid  down  ^J^^ 
that  no  crime  is  so  great,  and  no  proceedings  so  instantaneous,   [^491] 
but  the  trial  may  be  put  off,  if  sufficient  reasons  are  adduced  to 
support  the  i^licadon  (n);  and  it  should  seem  that  the  trial  of 
a  collateral  issue,  as  the  idehti^  of  the  prisoner,  may  be  put  off 
on  a  positive  affidavit  but  not  otherwise;  because  as  the  prison- 
er's life  is  not  in  jeopardy  on  that  issue,  there  is  no  occasion  to 
allow  indulgence,  unless  the  defendant  will  swear  to  the  fact 
himself  (0).  In  general  the  trial  may  be  postponed  on  the  ground 
of  the  publication  of  a  libel,  tending  to  influence  the  minds  of 
the  jurors  on  forming  their  decision  (/»)•  And  the  illness  of  the 
defendant's  attorney  has  been  allowed  to  operate  in  a  similar 


(h)  Cro.  C.  C.  9.  ciril  cases,  which  seem  analogous,  see 

(0  1  Leach,  lU.    Cro.  C.-C.  9.  Tidd's  Prac.  782, 3,  4. 

(m)  Cro.  C.  C.  21.          «  (0)  1  Hla.  E.  4, 5»  6.  bat  see  Lord 

(n)  45  Geo.  IIL  c.  92.  s.  3, 4.  Kenyon's  observations  on  this  case, 

(n)  Per  Lord  Mansfield^  1  Bla.  Bep.  Feake*8  R.^p.  97,  8. 

514.    3  Burr.  1514.    Foster,  2.  As  ta  (/»)  4  T.  R.  285.    X  Burr.  510, 511. 

the  groQnds  for  putting  oif  a  trial,  m  Bac.  Ab.  Trials  H. 
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occasion  (jj).     And  where  an  accomplice  fully  and  fairly  dis- 
closes the  joint  guilt  of  himself  and  his  companions,  and  is  ad^ 
mitted  by  justices  of  the  peace  to  bear  testimony  against  his  fel- 
lows, by  which  he  acquires  an  equitable  claim,  thou^  no  abso- 
lute right,  to  the  mercy  of  the  crown,  the  court  will  put  off  the 
trial,  in  order  to  enable  him  to  apply  for  a  pardon  (r)*     And 
where  a  material  witness,  upon  being  examined,  appears  to  have 
no  sense  of  the  obligation  of  an  oath,  en*  of  a  future  state  of 
retribution,  so  that  he  cannot  legally  be  swom^  the  cotut  may 
put  QJf  the  trial,  even  in  a  capital  case,  and  order  him  to  be,  in 
the  mean  time,  instructed  by  a  clergjrman  in  the  prinoples  of 
moral  obligation  {s).    But  the  most  usual  ground  for  the  dela^ 
is  the  absence  of  a  material  witness,  which  if  property  verified 
will  be  sufficient  on  an  indictment  for  treason,  felony,  or  misde- 
meanour, at  the  instance  of  a  defendant,  though  the  prosecution 
[*492]  is  carried  on  at  the  public  expense  (f).  *If,  however,  a  witness 
was  not  absent  at  the  time  notice  of  trial  was  given,  it  seems  the 
court  will  not  grant  the  application  on  accoxmt  of  any  subse- 
quent absence  {u).     And  where  the  witnesses  are  in  a  fweign 
coimtry  and  not  likely  shortiy  to  come  hither,  the  court  have 
refused  to  allow  it(v);  though  as  the  witnesses  might  be  exa*- 
mined  on  interrogatories  sent  out  abroad,  it  should  seem  that 
when  the  evidence  is  very  material,  the  trial  might  be  delayed 
till  such  examination  has  been  obtained  (w)  [1].    And  in  prose- 
cutions for  a  misdemeanour  committed  in  the  East  or  West  In- 
dies in  a  public  capacity,  the  defendant  under  the^  31  Geo.  III. 
c.  63.  and  42  Geo.  III.  c.  85.  is,  on  a  special  affidavit  of  liie  ab- 
sence of  material  evidence,  entitied  in  the  discretion  of  the 
court  of  King's  Bench,  to  put  off  the  trial,  and  obtain  a  manda- 
mus for  the  examination  of  the  witness  abroad,  and  the  prose- 
cutor may  obtain  such  mandamus  and  delay  as  a  matter  of 
course  (x).  Bift  when  the  defendant  has  been  guilty  of  laches  or 

• 

(9)  S»y.Rep.63.  Bac.  Ab.  Trial,  H.  (v)  3  Burr.  ISH  5.    1  BU.  Bep. 

?r)  Gowp.  339,  340.    1  Leacb,  125.  510.    8  Ea8t,.37. 

9)  lLeacb,430.n.  a.  (w)  Post  and  2  M.  &  S.  602.   IBla. 

0  Bac.  Ab.  Trial,  H.    Foster,  2.  Bep.  512. 

{u)  Barnes,  442.  Bac.  Ab.  Trial,  H.  (x)  8  East,  31. 


[1]  Massachubktts.— In  a' criminal  case  the  court  wiU  not  put  off  the  trial, 
on  account  of  Uie  absence  of  a  material  witness,  if  such  witness  resides  out  of 
the  jurisdiction  of  the  court.    1  Ma»9»  T.  R  6.. 

The  rule  19  different  in  Pennsylvania.—BDirox. 
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delay,  the  court  will  refuse  to  put  off  the  trial  (y)^  or  at  least 
will  impose  terms  upon  him,  as  that  he  shall  consent  to  exa- 
mine upon  interrogatories  a  material  witness  for  the  crown  (2). 
And  it  is  the  constant  practice  of  the  Old  Bailey,  not  to  put  off 
trials  on  ac(k>unt  of  the  absence  of  witnesses  to  character,  le.st 
there  should  be  a  failure  in  that  prompt  execution  of  justice,  so 
necessary  to  the  intimidation  of  offenders  (a). 

Before  any  application  can  be  made  to  postpone  the  trial, 
notice  nmst  be  given  to  the  opposite  party,  in  order  that  he  may 
attend  and  oppose  it;  and  in  the  King's  Bench,  a  rule  nisi^must 
be  obtained  {b).    Upon  tlus  an  affidavit  must  be  made,  stating 
the  names  and  places  of  abode  of  the  absent  witnesses,  and  that 
they  are  material  to  the  prosecution  or  defence  (c).     It  is,  in 
general,  necessary  *in  the  affidavit  of  the  absence  of  a  material  [*493] 
witness,  to  state  at  what'time  his  return  may  be  expected  (^);    '- 
but  this  may  be  in  some  cases,  dispensed  with;  as  if  he  is  on 
board  a  ship  in  his  majesty's  service,  in  which  case  the  party 
nftaking  the  affidavit  cannot  swear  this,  because  he  is  ignorant 
of  the  instructions  given  to  the  commander  (e).    It  is  also  said 
to  be  necessary  for  the  oath  to  be  positive,  that  the  witness  ab- 
sent is  material,  and  not  merely  that  the  deponent  believes  him 
to  be  so;  for  nothing  is  more  easy  than  generally  to  swear  to  a   ' 
belief  of  this  description  (y).    When  there  is  no  cause  for  sus- 
picion of  mere  desire  .to  delay,  it  will  be  sufficient  generally  to 
swear  that  the  absent  party  is  a  material  witness,  widiout  whose 
evidence  the  party  cannot  safely  proceed  to  trial;  that  he  has 
endeavoured  without  effect  to  serve  him  with  a  subpoena;  and 
that  there  is  a  reasonable  ground  to  expect  his  future  attend- 
ance (^).    And  the  affidavit  should  also  state  the  notice  to  the 
opposite  party  and  the  service  of  it  upon  him,-   But  if  there  is 
any  cause  of  suspicion,  the  court  will  require  the  circumstances 
to  be  specifically  stated,  on  which  the  application  is  grounded ; 
that  the  party  absent  is  a  material  witness;  that  the  applicant  has 


ttm 


{y)  1 BU.  Rep.  514.  (<f)    1  Bla.  Rep.  514     Bac.  Ab. 

Cz)  2  M.  &  S.  602.  Trial,  H. 

(a)  S  East,  34.  (e}  1  Barnard, 39.  Bac.  Ab.Trial,  H. 

(b)  Cro.  C.C.  22.   See  (brm  Cro.  C.  (/)  IBla  Re^.514.  Bac.  Ab.Trial, 
C.  299.    Tidd.  App.  312.    Last  vol.  H.  but  see  Peake's  Rep.  97,  8. 
Lond.edit,  C?)  3  Burr.  1513.   8  East,  37.  8ac. 

(c)  See  forni,  last  toL  Lond  edit.  Ab.  Trial,  H.    Tidd,  783. 
«  Bast,  35,  6,  33.    Fost?. 

Voi.  L  3  E 
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used  aU  his  exertions  to  procure  his  attencktnpe ;  and  iiaX  there 
is  a  reasonable  eispectation  of  his  being  able  to  attend  at  the 
time  to  which  the  trial  is  proposed  to  be  deferred  (A),  It  must^ 
in  general,  be  made  by  the  party  applying  (i),  though  in  some 
pases,  his  attorney  (i),  or  a  third  person,  have  been  allowed  to 
do  it  in  his  stead,  as  if  he  be  abroad  or  unable  to  appear  (i)*  It 
should  regularly  be  made  two  days  at  least  before  the  intended 
r*494]  trial  (m),  but  when  the  necessity  of  the  witness  *was  not  known 
until  afterwards,  it  may  be  applied  for  at  a  nearer  period  (»)• 
When  the  motion  is  granted,  it  is  seldom  for  more  than  the 
ne3ct  term  or  the  ensuing  assizes  (o).  But,  upon  the  )>artacular 
circumstances  of  the  case,  the  court  will  make  a  rule  for  put- 
ting off  the  trial  of  an  issue  to  a  more  distant  time  of  decision(^). 
When  the  application  is  thus  delayed  till  the  trial  is  called  on, 
a  motion  must  be  made  by  counsel,  and  die  .prosecutor  will 
be  entided  to  the  costs  of  the  day  upon  the  delay  being  coib* 
ceded<y)[l]. 

Where  a  party  bound  to  appear  is  so  31  that  his  life  would 
be  endangered  by  his  removal,  an  affidavit  should  be  made,  by 
his  medical  attendant,  to  prevent  his  recognizance  from  being 
estreated  (r). 


Place  of  We  have  already  sufficiendy  considered  the  county  in  which 
^*^*  the  defendant  is  to  be  tried,  in  our  observations  on  the  venue  («)% 
When  an  indictment  or  presentment  has  been  removed  into  the 
King's  Bench  or  was  instituted  there,  that  court  has  a  general 
jurisdiction  to  direct  the  trial  to  take  place  in  a  county  different 
from  that  where  the  offence  was  committed,  when  it  .shall  be 
made  appear  to  them  that  an  impartial  trial  cannot  be  had  in 

ih)  1  BU.  Rep.  436,  514.    8  East,  (o)  Barnes,  452.    Peake,  N.  P.  97. 

31, 37.    S  BaiT.  1514.   Bac  Ab.  Trial,  1  Esp.  Rep.  125.    Bac.  Ab.  IVial,  H. 
H.    Ttdd,  783,  4.  (o)  Bac  Ab.  TriiO,  a 

(0  Barnes,  437.  Bac.  Ab.  Trial,  H.  (p)  Bac  Ab.  Trial,  H.  ^ 

(fc)  Peake,  N.  P.  97.    Tidd,  783.  (q)  1  Esp.  Rep.  125.    Tidd.  772. 

(I)   Barnes,  448-    Bac.  Ab.  Trial,  (r)  Toone,  7.    See  fbrin»  id.  ib«L 

H.    Tidd,  783.  Last  vol.  Lond.  edit. 

(to)  Barnes,  437,  442, 444.  (»)  Ante,  •177,  &c 


^*3  MAssACRrssTxs.— Where  a  peraon  stands  indicted  for  a  fraud*  and  a 
civil  action  is  pending  for  the  same  case,  the  court  will  continue  the  indictment^ 
uatil.the  civil  action  ia  tried.    1  Mats.  T.  .ff.  32. 
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the  latter  county  (r);  and  where  the  offence  was  committed  in  • 
city  or  town,  which  b  a  county  of  itself,  the  court  before  whohi 
the  indictment  is  depending  is  empowered  by  statute  to  direct 
die  removal  of  the  prisoner,  and  to  order  the  issue  to  be  tried 
in  the  county  at  large,  for  a  more  free  and  impartial  deci- 
sion (c<)«  From  this  regulati6ki,  however,  London  and  West* 
'  minster,  Bristol,  Chester,  Exeter,  and  the  borough  of  South- 
wark,  are  expred&ly  exempted.  Yet  upon  a  suggestion  that  an  * 
impartial  trial  *cannot  be  had  in  the  county  of  the  ci^  of  Ches-  [^4}9S] 
ter,  die  court  will  award  a  trial  to  be  had  in  the  adjoining  coun- 
ty palatine  (w)»  In  this  case,  the  same  venue  remains  in  the 
indictment,  and  the  place  where  the  inquiry  is  actually  insti- 
tuted is  the  only  deviation  from  the  ordinary  course  of  proceed- 
ings (x) ;  and  it  is  necessary  for  the  prosecutor  to  prove  that  the 
offence  was  committed  in  the  district  from  which  the  indict- 
ment jmd  proceedings  were  removed  (y).  Not  very  strong 
evidence  of  partiality  will  be  required  in  order  to  induce  the 
court  to  listen  to  the  ap]Slication  for  the  removal  (z). 

The  practical  mode  of  obtaining  this  change  in  the  place  of 
trial,  when  it  is  absolutely  necessary,  independently  of  the  sta- 
tute before  mentioned  (a),  is  to  procure  an  affidavit  of  the  cir- 
cumstances and  grounds  on  which  it  is  insisted  that  the  place  of 
trial  should  be  changed;  and  then  for  counsel  to  move  the  court 
for  a  rule  to  show  cause  why  the  suggestion  of  partiality  should 
not  be  entered  on  the  roll  with  a  nient  dedire,  in  order  to  have 
the  trial  in  the  adjoining  county  (6).  If  the  court  make  the  rule 
absolute  (c),  a  suggestion  is  entered  on  the  roll  (d)  which  is  not 
traversable;  and,  therefore,  cause  must  be  shown  that  it  is  ne- 
cessary, before  the  court  will  permit  it  to  be  entered  (e).  And 
it  is  necessary  to  give  a  copy  of  it  to  the  adverse  party,  and 
allow  him  a  reasonable  time  to  consider  and  oppose  it,  before 


(0  Ante,  •201.  4  East,  210, 1.  7 
T.  R.  735.  6  T.  B.  195.  1  Bla.  R. 
378. 

(tt)  38  Geo.  III.  c.  52.  51  Geo.  HI. 
clOO. 

(w)  7  T.  R  735.  6  T.  R.  195.  1 
Bla.  Rep.  378. 

(x)  1  Bla.  Rep.  379.    3  Burr.  1333. 

(y)  9  But,  m 

W  3  Burr.  1333.    1  Bh.  Rep.  379. 

(a)  Ante,  *404.  a.  u.    38  Geo.  OI. 


c.  52. 

(A)  7  T.  a  735.  1  T.  R.  363.  1 
Bla.  Rep.  379.  3  Burr.  1333.  ridd, 
734.  See  form  of  rule  to  show  cause, 
3  Burr.  1330.    LA6t  vol.  Lond.  edit. 

(c)  See  form  of  rule,  last  vol.  Lond. 
edit. 

(d)  Form  of  Suggestion,  Tidd, 
Appz.  286.  Last  voL  Lond.  edit  1 
T.  B.  363. 

(«)  3  BittT.  1333.  X  BkL  Rep.  3r9. 
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the  entry  is  made  of  the  nient  dedire  (/) ;  and  if  the  removal  be 
from  the  city  of  Chester,  the  record  wiH  be  sent  down  by  mit- 
[^496]  timus  to  be  *tried  in  the  county  palatine  of  Chester  (g).  But 
when  the  oiFence  was  committed  in  Wales,  it  seems,  by  several 
statutes,  to  be  a  matter  of  right  to  have  the  issue  tried  in  the 
next  adjoining  county  of  England  to  which  the  proceedings  may 
\)c  removed  by  certiorari  (A),  and  these  provisions  relate  also  to 
felonies  subsequently  created  (f). 

When  either  the  prosecutor  or  the  defendant  applies  to  the 
court  of  oyer  and  terminer  and  gaol  delivery,  to  change  the 
place  of  trial,  under  the  before-mentioned  statute,  38  Geo.  III. 
c.  52.  he  must  enter  into  a  recognizance  in  the  sum  of  s£^9  ^o 
pay  all  the  extra  costs  arising  from  the  remo\'^,  in  case  the 
court  shoidd  so  award  (/).  But  this  regulation  does  not  apply 
to  indictments  removed  into  the  King^s  Bench  by  certiorari  and 
sent  down  from  thence  to  be  tried  in  the  county  adjoining  to 
that  in  which  the  offence  was  committed;  or  to  cases  where  a 
trial  b  directed  to  take  place  in  a  different  county,  by  the  com- 
nion4aw  jurisdiction  of  the  court  of  King's  Bench  (i).  When 
that  is  the  case  as  well  as  when  the  issue  is  on  an  indictment 
removed  by  certiorari  and  on  a  criminal  information,  the  place 
of  trial  is  on  the  civil  side  of  the  hall,  by  virtue  of  the  Mrrit  of 
nisi  prius  (/)• 

The  statute  19  Geo.  III.  c.  74.  s.  70.  (w)  reciting  that  the 
courts  of  assize,  nisi  prius,  oyer  and  terminer,  and  gaol  deliver}^ 
for  several  counties  at  large,  were  often  held  in  or  near  cities  or 
towns  that  are  counties  of  themselves,  and  at  the  same  time 
with  the  courts  of  those  cities  and  towns,  and  that  inconveni- 
ences frequently  arose  in  transacting  the  business  of  the  several 
courts,  because  the  lodgings  of  the  judges  were  situated  either 
only  in  the  county  at  large,  or  only  in  the  county  of  the  city  or 
[*497]  town,  *enacts,  that  whenever  the  courts  for  any  county  at  large 
are  held  in  or  near  any  city  or  town,  which  is  also  a  county  of 
itself,  with  the  like  courts  for  the  city  or  town,  the  lodgings  of 


(/)  1  Stta.  235.     10  Mod.   199.  (j)  38  Geo.  UL  c.  52.  s.  12.  sec 

Tidd,  735.  form  of  Becoffnizance.  last  vol.  Lond. 

(ff)  7  T.  R.  735.    Tidd,  733.  form  edit, 

of  MitUmus  last  vol.  Lond.  edit.  (*)  4  Eas^  208.      1    Smith,  31. 

(A)  26  Hen.  VID.  c.  4.    26  Hen.  Tidd,  734.  n.  f. 

yin.c.  6.    34  &  35  Hen.  Vm.  c.  26.  (0  5T.a628.  4BhuCom.3e5.n.b. 

8  Mod.  136.    1  Stnu  533.  (m)  Made  perpetual  by  39  Geo. 

CO  3^pb.78,  -  ra,c.45.    BumJ.Aasizes. 
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the  judges  shall  be  construed  and  taken  to  be  situated,  both  with- 
m  the  county  at  large  and  also  within  the  county  of  the  city  or 
town  for  transacting  the  business  of  the  assizes  for  the  county 
at  large,  and  for  the  county  of  the  city  or  town,  diuring  the  time 
that  the  judges  continue  therein  for  the  execution  of  their  seve- 
ral commissions. 


In  case  of  an  information  for  a  misdemeanour,  the  court  orant-  ^*  ***•* 

sit  b*r»* 
ed  a  trial  at  bar^  at  the  request  of  the  defendant,  because  the 

consequences  of  conviction  would  be  serious,  as  the  loss  of  a 
valuable  office  (n);  do  if  there  be  vexatious  delay  on  the  part  of 
the  prosecutor  {o) ;  and  where  a  person  of  good  character  was 
apprehended  by  a  hundred  for  a  robbery,  and  there  was  reason 
to  suspect  that  the  prosecution  would  be  carried  on  with  great 
rigour  in  order  to  discharge  the  place  by  convicting  him,  the 
court  were  disposed  to  grant  a  trial  at  bar(/>).     But  it  will  not 
in  general  be  allowed  on  the  application  of  the  attorney  general, 
unless  the  prosecution  be  really  carried  on  at  the  instance  of  the 
crown  (jr);  though  it  has  been  said  that  the  attorney  general  has 
the  power  of  so  doing,  when  he  files  an  information  ex  officio  (r). 
And  in  a  capital  case,  the  court  will  not  appoint  a  trial  at  bar, 
unless  the  defendant  be  present  {s) ;  and  the  court,  the  same  as 
in  civil  cases,  is  extremely  unwilling  to  grant  a  trial  at  bar,  ex- 
cept in  cases  where  it  appears  to  be  absolutely  necessary  (t).  In 
all  cases  of  trials  at  bar,  where  a  certain  time  is  ^limited  for  the  [*498fl 
trial,  if  at  the  day  there  is  a  defectus  juratorum  on  which  the 
trial  is  adjourned,  there  is  no  fresh  application  for  a  trial  at 
bar,  but  a  decem  tales  is  awarded,  and  the  trial  is  had  upon  the 
old  rule  (w). 


When  on  the  trial  of  an  indictment  for  a  misdemeanour,  the  Of  rema- 
prosecutor  obtains  a  special  jury  and  only  a  part  of  them  appear,  "**®' 


(a)  1  Stn.  52.    Bap.  Ab.  Trials  E.      Ab.  E.  Trial. 


Co)  2  East,  209. 
(P) 


12  Mod.  331.   Bno.  Ab.  Trial, 
E.  "  '  (tj  Tidd,  Prac.  763. 

(?)  %  9tnL  816.    1  Vent.  74.  Bac.  («)  5  T.  R.  457,  8. 

*S^B«e.Al>.TkiaHEi  "nHPnerTtf?.  4Bla.C.3|ift. 
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and  both  parties  refuse  to  pray  a  tales^  though  a  warrant  for  a  talea 
has  been  delivered  to  them,  the  prosecution  is  made  a  remanet 
pro  defectu  juratorum  {to).  On  this  occasion  the  defendant  is 
not  liable  to  pay  costs  for  not  proceeding  to  trial,  because  he  did 
every  thing  to  enable  the  prosecutor  to  tty  the  issue  (x). 


of  com- ^      It  is  not  unusual  at  the  quarter  sessions,  before  the  trial, 
where  the  oiTence  more  immediately  affects  some  individual,  for 
the  parties  to  agree,  and  the  prosecutor  to  give  a  written  ac- 
knowledgment that  he  is  satisfied,   upon  proof  of  which  the 
court  will  discharge  the  recognizance  of  the  defendant  (y).  But 
this  practice,  as  well  as  the  suffering  the  defendant  to  talk  with 
the  prosecutor  after  verdict,  has  been  censured  as  inconvenient 
and  dangerous  (z);  because  public  justice  is  thus  turned  into  a 
process  for  private  remuneration;  and  the  rules  of  evidence  are 
subverted*     It  is,  however,  said  to  be  the  practice  of  the  Mid* 
dlesex  sessions  (a);  and  may  possibly  be,  in  some  cases,  equit- 
able (^).  And  the  court,  upon  motion  for  a  criminal  information, 
[#499]   will,  if  they  regard  it  as  a  sufficient  ^punishment,  discharge  the 
rule  on  payment  of  the  costs,  and  decline  any  further  proceed- 
ings (c).  And,  after  conviction  on  an  indictment  for  an  assault, 
it  is  sometimes  refen*ed  to  the  coroner  and  attorney,  if  the 
parties  consent,  and  he  generally  awards,  costs  and  satisfac- 
tion (i/). 
Of  with>        When  the  party  who  has  given  notice  of  trial,  is  not  ready  to 
the^'^Td  pi*oceed  to  trial  of  an  indictment  or  information  for  a  iiusde- 
and  not     meanour,  at  the  time  appointed,  in  the  notice  of  trial,  he  may 
mgtotriaL  withdraw  the  record,  but  then  he  must  pay  the  costs  to  the 
other  party,  unless  he  countermand  his  notice  of  trial  in  time  to 
prevent  any  extra  expenses  (e)« 


(w)  2  Stra.  937.    3  Burr.  1694.  (c)  Dougl.  314. 

(x)  2  Stra.  937.    3  Burr.  1694.  la)  See  post. 

\v)  Cro.  C.  C.  21.  (e)  1   Salk.   193.    1   Stra.  33.    2 

M  4  Bk.  Com.  363.  ante  »8.  Stra.  874.    Comb.  225.    8  East,  270 

(o)  Cro.  C.  C.  20.  Tidd,  772. 

lb)  Dick.  Sess.  156.    11  East,  46. 

*  Sec  Ante,  *7,  *8,  *43<^  tt  to  compiambM* 
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CHAPTER  XIII. 

OF  TRE  JUJRT^—JUMT  PJROCESS^PJROCEEDI^rGS  OJV  TRlAlr^ 
CBALLEJWES-^-JVVT}  SWEARING  JURT. 

"^THE  trial  by  jury,  to  the  consideration  of  which  we  are  now  ["(^500] 
arrived,  is  to  be  traced,  in  its  ruder  elements,  to  the  earliest 
periods,  though  probably  modified  and  improved  by  the  Saxon 
princes  (a).  It  is  not,  however,  necessajcy  here,  either  to  inquire 
into  its  history,  or  to  enlarge  upon  its  benefits;  but  to  consider 
its  actual  nature,  and  the  mpdes  by  which  it  is  administered. 
For  this  purpose,  we  will  examine  from  what  county  the  jury 
must  be  chosen,  into  what  court  returned,  what  qualifications 
they  must  possess,  what  number  must  be  sworn,  by  what  pro- 
cess they  are  to  be  convened,  what  liabilities  they  incur,  and  what 
indemnities  they  enjoy,  as  well  as  special  juries,  how  they  are  to 
be  impanelled,  when  they  may  *be  challenged,  and  in  what  way  [*501] 
they  must  be  sworn  to  try  the  issue  between  the  crown  and  the 
prisoner. 

We  have  already  considered  the  locality  of  trial  required  at  From  what 
common  law,  and  the  various  modifications  that  rule  has  re-Euy^^ 
ceived  by  statutable  provisicms  {b).  We  have  seen  the  necessity  come, 
which  originally  existed  for  summoning  the  jury  from  the  very 
Vill  or  place  where  the  oiTence  was  committed,  and  the  right  of 
challeng^g  for  want  of  hundredors,  which  has  rather  fallen  into 
disuse  than  been  expressly  rescinded  (c).  It  is  certain,  however, 
that  the  practice  at  the  present  day,  is  to  summon  the  jury  from 
the  body  of  the  county,  without  any  regard  to  the  particular 
visne,  where  the  offence  was  committed  (</):  though  it  may  stiU 
be  advisable,  in  order  to  prevent  any  discussion  on  a  point  which 


(a)  3  Bla.  Com.  349,  350.    4  Bk.  240.    2  Hale,  163. 272, 3.    Doc.  and 

C.  349,  350.  Stud.  24.    See  an  instance  of  such  a 

(*)   Ante  •177  to  •202.  as  to  the  challenge,  A.  D.  1724.    8  Mod.  245. 

▼enue.  1  stra.  593. 

^  (c)  Ante  •177.    Co.  lit.  125.  a,  &  (rf)  3  Campb.  77,  8.    Ante  *177. 

b.  n.  1.    6  Co.  Bep.  14.  b.  2  T.  K. 

r.rA*^^i*>u^ecthigeiienl.seeEnkhie*8Speeolie>,  1  vol. 964  to 364.   Tr«perP«Sa,  c3to«. 
.     r^^<*lMtol4a:  3 Btai. Cora. 340 to 366.   4BbuCom.340to3«f.    S Rale, 3» to 267.  Hav^kt. 
€•4^41,41.  BicAlir.JiiElab  nsUiJ.6il86»  £Qrfti.;nran.   Wimuns J. Joma. 
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still  seems  open  to  argument,  always  to  summon  «t  least  four 
unexceptionable  jurymen  from  the  propet  district.     But,  as  we 
have  already  considered  the  material  points  relating  to  the  place 
from  which  the  jury  are  to  come,  in  our  obsen^ttons  on  the 
venue,  it  will  be  sufficient  to  refer  the  reader  to  that  part  of  the 
chapter  on  indictments  (e)  [!]• 
Into  what      At  common  law,  the  jurors  are  returnable  only  into  die  court 
ion  to^be  "i  which  the  prosecution  is  depending  (/)•     But  since  the  sta- 
returned,  ^^e  of  Westminster  the  second  (^),  an  issue  joined  in  the  Kh^'s 
Bench,  whether  for  treason  or  felony,  or  any  other  crime  of  infe- 
rior degree,  conmiitted  in  a  different  county  from  that  in  which 
the  court  sits,  may  be  tried  in  the  proper  county  by  writ  of  nisi 
prius,  in  pursuance  of  the  statute  (A).   As,  however,  the  king  is 
r*502]   not  expressly  named  in  this  provision,  he  cannot  "^^be  bound  by 
it  without  his  own  consent,  and,  therefore,  a  trial  at  nisi  prius 
cannot,  when  the  prosecution  is  actually  on  the  part  of  the 
crown,  regularly  be  awarded  widiout  special  warrant  or  the 
consent  of  his  majesty's  attorney  general  (i).    When  it  is  duly 
granted  the  jury  are  of  course  returned  to  the  assizes,  to  which 
the  proceedings  are  remitted* 
The  (|iu]i-     The  qualifications  of  the  jurors  on  the  trial  may  be  consider- 
the  jurors.  ^^  ^^t  as  to  their  property ;  2dly  as  to  their  character;  and  3dly 
as  to  their  age,  quality,  and  the  exemptions  to  which  they  may 
be  entided.    The  two  last  of  these  have  already  been  consider- 
ed as  applicable  to  the  grand  jury;  for  wherever  a  g^-and  juror 
might  be  excepted  to  on  the  ground  that  he  was  not  ^'probus  et 
legalis  homo,"  or  might  plead  an  exception  of  age,  sickness,  or 
dignity,  the  petit  juror  stands  in  a  similar  situation.  It  remains, 

(e)  Ante  MT?  to  'SOS.  9.    4  Inst   160.    4  Co.  Rep.  43.  h- 

(/)  Hawk.  b.  2.  c.  42.  s.  1.  Hawk.  b.  2.  c.  43.  a.  2. 
(g)  13  Edw.  I.  c.  30.  (i)  Hawk.  b.  2.  c,  42.  s.  3.     Ante 

(h)  2  Inst.  423,  4.    Cro.  Car.  348,  •487,  •S. 


[1]  tJwrrED  Stats0. — Jurors  in  aU  cases  to  serve  in  the  courts  of  the  United 
States,  shall  be  designated  by  lot  or  otherwise  m  each  state,  respectiyety,  ac- 
cording to  the  mode  of  forming  juries  therein  now  practised,  so  far  as  the 
laws  of  the  same  shall  render  such  desi^ation  ptacticable,  by  the  courts  or 
marshals  of  the  United  States,  and  the  jurors  shall  have  the  same  qualifica- 
tions as  they  are  required  to  have  by  the  laws  of  the  state  of  which  they  are 
citizens,  to  serve  in  the  highest  courts  of  law  of  such  *state,  and  shall  be  re- 
turned as  there  shall  be  occasion  for  them,  from  such  parts  of  the  district,  ftom 
time  to  time  as  the  court  shall  direct,  so  as  shall  be  most  favourable  to  an  im> 
partiri  trial,  and  so  as  not  to  incur  any  unnecessary  expense,  or  unduly  to 
burthen  the  citizens  of  any  part  of  the  district  with  such  services.  2  Lavi  U.  S. 
iTcw  edit.  67, 
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therelbre,  omlfy  to  consider  the  qualification  of  property,  which 
was  alleged  in  the  former  case  to  be  a  ^^  casus  omissus,"  but 
which,  as  far  as  it  respects  the  petit  jury,  has  been  supplied  by 
various  legislative  provisions*  It  seems  to  h^  the  better  opinion 
that,  by  the  common  law,  they  ought  to  be  freeholders,  though  it 
does  not  appear  diat  their  lands  must  nave .  amounted  to  any 
definite  value  (i)*  But  this  does  not  seem  ever  to  have  extend- 
ed to  proceedings  before  justices  in  eyre,  or  to  cities,  boroughs, 
and  towns  corporate  (/).  At  a  very  early  period,  the  annual 
amount  of  a  juxyman's  freehold  engaged  the  attention  of  the 
legislature.  Thus  by  the  statutes  of  13  Edw.  I.  c.  38.  and 
21  £dw.  I.  ^^d^  his  qui  ponendi  sunt  in  assizis,".  none  are  to  be. 
put  on  juries,  except  in  cities,  boroughs,  or  trading  towns,  who 
are  not  possessed  of  tenements  to  the  annual  value  of  40s.  By 
2  Hen.  V.  c.  3.  no  person  can  serve  as  a  juror,  "^in  capital  casea,  [*503] 
unless  he  has  lands  and  tenements  to  the  clear  yearly  value  of 
40».  which  by  the  27  Eliz.  c.  6.  s.  1.  is  extended  to  4i.  As  far 
as  it  relates  to  treason,. this  regulation  is  repealed  by  1  8e  2  Ph. 
&  M.  c.  10.  which  enacts  that  all  trials  for  that  offence  shall 
proceed  according  to  the  rules  of  the  common  law  (m).  The 
23  Hen.  VIII.  c.  3.  enables  every  inhabitant  of  towns,  cities, 
and  boroughs  corporate,  who  is  possessed  of  personal  property 
to  the  value  of  40/.  to  serve  on  juries  within  the  district  where 
he  resides,  which  seems  only  to  supply  the  silence  of  the  com- 
mon law  relative  to  those  places,  where  freeholders  could  not  be 
expected  to  be  numerous. .  The  4  &  5  W.  8e  M.  c.  24.  s.  15.  (nj 
enacts,  tiiat  each  juror,  returned  for  trials  of  issues  in  the  coiut 
of  King's  Bench,  or  before  justices  of  assize,  or  nisi  prius,  oyer 
and  terminer,  gaol  delivery,  or  general  quarter  sessions  of  the 
peace  in  any  county,  shall  have  in  the  same  county,  in  his  own 
name,  or  of  a  trustee,  ioL  per  annum  in  England,  or  6/.  in  Wales, 
of  freehold  or  copyhold  lands  or  tenements,  or  of  lands  and 
tenements  of  ancient  demesne,  or  in  rents  in  fee  simple,  fee  tail, 
or  for  life  of  themselves  or  some  other  persons;  but  this  act 


(k)  Cpo.  EUz.  413.  Poph.  202.  c.  43.  9. 12.    Bac.  Ab.  Juries,  E,  3. 

Co.  UL  156.    KeUw.  46.    2  Hale,,  (m)  Hawk,  b,  2.  c.  43.  a.  18. 

2r2.  n.  a.    Hawk.  b.  2,  c.  43.  a.  12.  («)  Hawk.  b.  2.  c.  43.  a.  22.    3 

Bac.  Abr.  Juries,  £.  3.  Bla.  C.  362.    Bac.  Ab.  Juries,  E.  3. 

(0  21  Edw.  I.  c.  38.  1  Vent.  366.  Tidd,  790.    . 

Sir  Tbo.  Itoym:  485,  6.  Hawk.  b.  2. 

Vol.  L  3  F 
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excepts  the  privileges  of  cities,  boroughs,  and  towns.  This  pe- 
culiar exemption,  however,  as  to  diese  minor  districts,  has  been 
altered  in  the  city  of  London  by  tite  3  Geo.  IL  c«  25.  s«  19.  {o) 
which  provides,  that  the  jurors  returned  must  be  householders 
within  the  city  of  London,  and  have  real  or  personal  property 
to  the  amount  of  100^  By  the  18th  seclion  of  the  same  act, 
leasehold  property  for  the  absolute  term  of  five  hundred  years^ 
or  for  any  term  determinable  on  lives,  to  the  annual  amount  of 
20/.  confers  the  same  obligation  of  serving  which  was  anciendy 
[*504]  annexed  only  to  freehold  estate.  The  20di  section  *of  the  same 
statute  provides,  that  no  one  shall  be  retumed,"in  any  place,  ta 
serve  as  a  juror  in  a  criminal  case,  who  would  not  be  eligiUe  to 
try  a  civil  issue.  And  by  the  4th  Geo.  II.  c.  7.  s.  3.  made  per- 
petual.by  6  Geo.  II.  c.  37.  (/»)  all  leaseholders  in  Middlesex,  to 
tile  clear  yearly  value  of  50/.  shall  be  liable  to  serve  as  jurymen 
*  for  that  county.  By  the  1  Ami.  st.  2.  c.  13.  no  person  who  has 
an  estate  of  the  yearly  value  of  150/.  is  liable  to  serve  as  a  juror 
at  any  sessions  of  the  peace  for  any  part  of  the  county  of  York, 
but  only  at  the  assizes,  and  if  he  unnecessaril)^  serve  there,  he 
i&not  thereby  exempt  from  serving  at  the  assizes  {j).  To  all 
these  rules  there  is  one  pervading  exception  in  favour  of  aliens, 
(who  are  incapable  of  acquiring  any  legal  estate  in  lands,  and 
who  by  28  Edw.  III.  c.  13.  are  entided  to  be  tried  by  a  jury, 
half  of  whom  are  foreigners,)  that  the  latter  class  of  jurors 
need  not  possess  any  qualification  arising  from  their  posses« 
§ions  (r). 

To  sum  up  the  operation  of  these  provisions  as  they  take  ef- 
fect at  the  present  day,  with  respect  to  the  trials  of  all  natund 
subjects  of  his  majesty.  In  order  to  qualify  and  subject  a  man 
to  be  returned  to  serve  as  a  petit  juror,  for  any  county  on  a  trial 
before  justices  of  assize,  or  nisi  prius,  oyer  and  terminer,  gaol 
delivery  or  quarter  sessions,  he  must  have,  within  the  same 
county,  10/.  a  year  in  England,  or  6/.  a  year  in  Wales,  in  free- 
hold or  copyhold,  or  ancient  demesne,  or  in  rents  in  fee  simple, 
fee  tsilj  or  for  life;  or  he  must  have  in  possession  leasehold 


(o)  Hawk.  b.  2.  c.  43.  s.  22.    3  Tidd,  790. 

Bla.  C.  362.    Bac.  Ab.  Juries,  E.  3.  (q)  1  Aim  st.  2.  c.  13.    10  Ann  c. 

Tidd,  Pr.  790.  14.    Dick.  Scss.  84. 

ip)  Hawk.  b.  2.  c.  43.  s.  24.    3  (r)  8  Uen.YI.  29,  3Bla.C.5(S3,3. 
Bla.  C.  362.    Bac.  Ab.  Juiie8»  £.  3. 
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properQr  to  the  amount  of  20/.  a  year  above  the  reserved  rent 
for  five  hundred  years,  or  some  term  of  years  determinate  on 
one  or  more  lives,  or  in  Middlesex  an  improved  rent  to  the 
amount  of  50/.  for  any  term^  however  short.  In  order  to  ena- 
ble a  juror  to  serve  for  *towns^  boroughs,  and  cities,  he  muist  be  [*505] 
possessed  of  personal  property  to  the  value  of  40/«  and  in  Lon- 
don he  must  be  a  householder  within  the  city  and  have  real  or 
personal  estate  to  the  value  of  100/.  But  it  follows,  that  if  a 
juror,  resident  within  a  town,  have  a  freehold  of  10/.  per  year, 
he  is  qualified  the  jsame  as  a  county  juror,  and  if  the  wife  of  a 
juror  be  seised  of  an  estate  of  inheritance  to  the  requisite 
amount,  that  is  a  sufficient  qualification  («)•  These,  at  the  present 
day,  seem  to  be  the  principal  requisites  of  a  jiuyman,  as  far  as 
respects  his  possessions. 

The  petit  jury,  when  sworn,  must  consist  precisely  of  twelve.  Of  the 
and  is  never  to  be  either  more  or  less  on  the  trial  of  the  gen^;ral  the  jurors. 
issue  (O9  and  this  fact  it  is  necessary  to  insert  upon  the  re- 
cord (a/).  If,  therefore,  the  number  returned  be  less  than  twelve, 
any  verdict  must  be  ineifectual,  and  the  judgment  will  be  re- 
versed for  error  (w).  ^ut  if  more  than  twelve  be  accidentally 
sworn,  it  will  not  vitiate  the  proceedings,  though  it  is  an  irregu- 
larity to  be  avoided  {x\ 

The  venire  facia^,  therefore,  to  the  sheriff  at  common  law  was 
to  return  only  twelve  to  serve  on  the  petit  jury  (y).  But,  as 
there  would  have  been  great  inconvenience  from  merely  sum- 
moning the  number  to  be  actually  employed,  and  the  fidl  jury 
would  very  seldom  be  assembled,  it  seems  to  have  been  always 
the  practice  for  the  sheriff  to  return  twenty«-four  on  the  panel  (2). 
He  might,  however,  at  any  time,  have  returned  more  than  that 
number,  for  the  statute  of  Westminster  the  second,  which  limits 
the  panel,  in  civil  cases,  to  twenty-four,  does  not  extend  to  cri- 
«  minal  proceedings  (a).  And  if  he  return  *less  than  twenty-four,  [^506] 
and  twelve  appear  and  are  sworn,  the  subsequent  proceedings 
will  not  be  invalid  {b).    But  now,  by  the  3  Geo.  II.  c.  25.  upon 


(0  4  HaTg.  St.  Tp.  740.  Bac.  Ab.  Juries,  B.  6. 

(0  2  Hale,  161.    Bac.  Abr.  Juries,  (z)  Co.  Lit.  155.  a.    2  Hale,  263. 

A.    Burn  J.   Jurors,   HI.    Williams  Bac.  Ab.  Juries,  B.  6.    Bum  J.  Ju- 

J.  Juries,  IV.  rops,  III. 

iu)  2  Bla.  Rep.  719.  (a)  Kel.  16.    Bac.  Abr.  Juries,  B. 

(w)  2  Hale,  161.  6. 

(x)  2  Hale,  296,  semble.  (d)  Cro.  Cap.  ^23.    Bac.  Abr.  Ju- 

Cv)  2  Hale,  263.    Co.  Lit.  155.  a.  rics,  B.  6. 
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the  trial  of  issues  before  justices  of  assize  and  nisi  piius,  the 
sheriff  is  always  to  return,  in  counties  in  general  and  in  the 
counties  palatine,  a  number  not  less  than  forty-eight,  nor  ex- 
ceeding seventy«two(c);  in  Wales,  not  more  than  fifteen,  nor 
less  dian  ten,  out  of  every  hundred  (d)* 
Ofthepio*     l^c  lund  of  process  to  be  issued,  in  order  to  simunon  a  jury, 
^^  h^  differs  according  to  the  court  from  whence  it  is  awarded.    In 
jury  is  con-  some  courts  there  must  be  a  particular  precept  to  the  sheriff,  or 
J|^|2|^i^  writ  of  venire  facias;  in  others  a  general  precept  will  suffice,  or 

of  process  the  whole  may  be  merely  a  command  to  the  sheriff  to  return  a 

must  iA  the  .       '  ^  ^ 

first  in-      jury  ore  tenus. 

in^ded  '^^  justices  of  gaol  delivery  are  of  the  latter  description,  and 
may  have  a  panel  returned  by  the  sheriff  without  any  writ  to 
warrant  the  process  (e).  The  course  of  proceeding  by  these 
judges  was  thus  clearly  stated  by  Lord  Chief  Justice  Treby  (/) : 
^^  There  is,  antecedent  to  the  coming  of  the  justices,  a  general 
commandment  or  precept  ( j"),  made  in  writing,  to  die  sheriff, 
by  the  said  justices,  to  return  juries  against  their  coming,  for 
the  trying  of  all  and  singular  prisoners  in  their  gaol,  whedier 
ihey  have  pleaded  before,  or  shall  after.  And  for  tiiat  purjfose 
it  requires  the  sheriff  to  summon  out  of  all  parts  of  his  county, 
whence  the  prisoners  come,  a  great  number  of  freeholders  not 
akin  to  the  prisoners,  to  be  at  the  time  and  place  appointed  for 
holding  the  court.  The  sheriff,  by  virtue  of  this  general  pre- 
[^507]  vious  ^precept,  summoneth  many  for  jurors,  and  prepares  di- 
vers several  panels  of  their  names,  either  at  first  or  afterwards, 
as  appears  necessary,  and  retufneth  and  delivereth  in  one  or 
more  of  these  panels  fix>m  time  to  time,  as  the  court  does  need 
and  call  for  any.  This  we  know  in  fact,  is  fiequently  done 
where  the  sessions  of  gspl  delivery  lasts  several  days,  and  tiiere 
is  occasion.  Though,  in  supposition  of  law,  all  these  panels  are 
returned,  and  the  trials  thereupon  had  the  first  day  of  the  ses- 
sions, and  in  law  it  is  intended  to  be  but  that  one  day  only.  The 
return  of  this  precept  is  tiius,  viz.  executzo  tstius  prctcepti  patet 


ic\  S.  8.  &  10.  (/)  4  Harg.  St.  Tr.  744*  5.    Sec 

(«)  S.  9.  also  FosL   63,  4.      Cro.   C   C.  4. 

(e)  4  Hai:g:.  St.  Tr.  742,  3,  4.    4  Hawk.  b.  c.  41.  s.  I.    Bac.  Ab.  Ju- 

Inat.  164.    2  Inrt.  568.    Post.  63,  4.  ries^  b.  1.    Kast   EntP.  384^  5.    2 

Cro.  Cap.  315.    2  Hale,  28,  261,  266.  Hale,  410. 

Hawk.  b.  2.  c.  41.  s.  4.    Bac.  Abr.  (^)  See  form  of  general  precept, 

Jimes,  B.  1.    Bac.  Abr.  Trial,  I.  Bast.  Entr.  384>  5.  last  toI.  Lond.  editt 
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in  quibusdam  pannelBs  hmc  pracepto  anneocis^  and  the  panels 
are  annexed,  and  there  are  often  filed  here  divers  panels  upon 
the  same  general  precepts;  thou^  sometimes  but  one.     These 
panels  are  thus  ddivered  into  court,  and  a  jury  taken  out  of 
them  as  there  is  occasion,  only  upon  a  parol  awards  that  is, 
barely  the  court's  calling  for  the  same,  without  writ  or  precept 
in  ^irriting,  or  giving  any  day  for  the  doing  it.  For  this  proceed- 
ing is  immediate,  for  the  speedy  delivery  of  the  prisoners ;  and 
the  entry,  after  setting  forth  that  the  prisoner  being  arraigned 
pleads  not  guilty,  is  idea  immedtati  veniat  inde  jurata  or  fiat 
tndejurata{K).  And  this  court's  being  instituted  for  the  speedy 
delivery  of  prisoners,  and  warnings  beihg  g^ven  long  before  of 
their  cbming,  are  the  causes  why  it  has  been  alwa}^  held  with- 
out doubt  that  justices  of  gaol  delivery  might  inquire  and  try 
the  same  day.  If  it  fall  out  that  by  reason  of  defaults,  deaths,  or 
challenges,  there  cannot  be  a  ftiU  jury  had  outof  a  panel,  which 
is  an  accident  that  the  court  cannot  know,  till  th6y  have  gone 
through  the  panel,  I  think  in  this  case  that  the  panel  goes  for 
nothing,  is  utterly  lost  and  void,  and  to  be  cast  away,  or  cancel^ 
led,  for  it  does  not  answer  the  award  of  the  court,'  which  was 
to  have  a  jury  to  try  the  prisoner  ^presently.     It  is  meant  an  [*508] 
effectual  panel  that  should  aiFord  a  full  jury  of  twelve  unexcep^ 
tionable  men,  and  every  panel  that  jcomes  short  in  this  is  to  be 
laid  aside  as  a  void  thing,  and  then  the  court  takes  and  makes 
use  of  another  immediately,  which  may  not  be  deficient,  where- 
by* the  award  is  observed,  and  the  present  service  despatched." 
Hence,  if  all  the  persons-  returned  upon  the  general  precept 
should  be  challenged  by  any  prisoner,  the  justices  of  gaol  deli« 
very  awards  new  panel,  ore  tenus,  without  any  further  process 
returnable  instanter,  and  it  is  not  the  course  to  pray  a  tales  (i). 
Tlie  same  power  seems  also  to  be  vested  in  die  justices  of  the 
King's  Bench  as  to  indictments  actually  found  in  the  county 
where  it  is  holden,  since  they  may  issue  a  precept  returnable 
immediately  before  tiiem  (i).    But  in  prosecutions  in  this  court 
for  misdemeanours,  and  when  the  proceedings  were  originally 
'  taken  before  another  tribunal,  and  not  in  the  county  where  the 


(A)  See  also  2  Hale,  410.  Co.  Lit.  134.  b.    2  Rol.  Abr.  626.    2 

(0  Fost  25,  64.    4  Hai|^.  St  Tr.  Hale,  260.    Hawk.  b.  2.  c.  41.  s.  3. 

^44.  Bac.  Abr.  Juries,  B.  4.     Bac.  Ab. 

(^)  9  Co.  Bep.  118.  b.  2  Inst  568.  Trial,  L 
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court  sits,  it  is  sud  that  a  writ  of  venire,  or  a  particular  precept, 
and  then  a  non  omittas  distringas  must  be  awarded  (/)•  And 
all  the  process  issued  must  be  made  out  in  the  name  of  his  ma- 
jesty, under  the  seal  of  the  court  and  teste  of  the  chief  justice, 
and  ought  to  bear  date  after  the  issue  is  joined  between  die  king 
and  the  prisoner  (m). 

According  to  some  opinicms,  justices  of  oyer  and  terminer 
have  no  power  to  award  a  panel  by  general  precept,,  or  before 
issue  is  joined  between  die  crown  and  the  defendant,  but  must 
issue  a  particular  precept  in  the  nature  of  a  writ  of  venire,  after 
the  defendant  has  pleaded  (n).     And  it  seems  that  justices  of 

[#509]  the  peace  must^roceed*%y  a  similar  process  (&),  though  the 
contrary  has  been  sometimes  asserted  (^).  Under  special  com- 
missions the  same  forms  of  proceedings  are  used  as  before  jus- 
tices of  gaol  delivery  ( jr).  In«aU  collateral  issues,  as  of  identity 
of  person,  a  panel  of  juiors  may  be  ordered  ore  tenus,  return- 
able instanter  (r)« 

When  the  It  seems  to  be  generally  agreed,  that  if  several  persons  be  in- 
dicted together  for  one  crime,  before  any  court  whatever,  the 
justices  before  whom  the  proceedings  are  taken,  may  either 
issue  one  venire  facias  for  tiiem  all,  or  oiie  for  eadi  respec- 
tive individual,  at  their  discretion  («)•  If  they  order  a  joint 
venire,  and  jurors  b«r  challei^ged  by  any  one  of  the  defendants, 
they  must  be  withdrawn  as  to  all  of  them,  because  as  there  is 
but  one  panel,  the  same  person  cannot  botii  be  withdrawn  and 
continue  (t).  But  it  seems  that  justices  of  gaol  delivery  may 
afterwards  sever  the  panel,  if  the  prisoners  challenge  more  than 
are  returned  upon  the  venire,  and  there  are  not  sufficient  persons 
to  be  procured  who  are  qualified  to  serve  on  the  jury  (&)•  But 
it  does  not  appear  tiiat  any  other  justices  are  invested  with  the 


process 
may  be 
joint  or 
several. 


(l)  Id.  ibid.  4  Harg.  St.  Tr.  744^  5. 
Hawk.  b.  2.  c.  41.  s.  3.  See  form  of 
Venire,  last  vol.  JLond.  edit.  4  &  5 
W.  m.  c.  24.  s.  15.  11  East,  509,  510. 
Bum  J.  Jurors,  III. 

(m)  2  Hale,  260.  Hawk.  b.  2.  c. 
41.  s.  2. 

(n)  4  Harg.  St.  Tr.  744.  2  Hale, 
'2S,  260,  1,  410.  Post  64.  4  Inst. 
164.  2  Inst.  568.  Gro.  Car.  583. 
ll^wk.  b.  2.  c.  41.  s.  1.  Bac.  Abr. 
Trial,  I.    Bac.  Abr.  Juries,  B.  1. 

(o)  Hawk.  b.2.  c.  41.  s.1. 


(p)  Id.  ibid.  See  form  of  Precept, 
Bum  J.  Riot,  Rout,  &c.  Last  vol. 
Lond.  edit. 

(q)  Cro.  Car.  583.    Foster,  64. 

(r)  Post.  41.    1  Bla.  Rep.  4. 

(»)  Sfr  Wro.  Jones,  425.  Cro.  Car. 
531.  2  Hale,  263.  Hawk.  b.  2.  c.  41 . 
s.  8. 

(0  Dyer,  246.  b.  Plowd.  100. 
Moor,  13.  Co.  Lit.  156.  b.  Kel  9. 
2  Hale,  263.    Hawk.  b.  2.  c.  41.  s.  9. 

(u)  Plowd.  100.  2  Hale,  264.  &el.  \ 
9.    Hawk.  b.  2.  c.  41.  8.9. 
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same  authority  (t»);  and  it  seems  that,  in  case  of  aA  appeal, 
after  the  appellor  has  once  issued  joint  process,  he  cannot  pro- 
cure several  writs  to  be  awarded,  even  though  the  first  was  ne* 
ver  returned,  because  such  an  alteration  would  amount  to  a 
discontinuance,  and  totally  retard  the  proceedings  (x).  It  is, 
therefore,  in  general,  better  lo  make  several  "i^Mnrits  of  venire  [*510] 
facias,  by  which  any  possiUe  delay  may  be  eifectually  prevent- 
ed(f/). 

In  civil  actions  and  appeals,  when  the  plaintiff  neglects  to  try  When  pro- 
an  issue  at  the  next  assizes  after  it  is  joined  in  the  county,  or  in  be^awlmi- 
the  ensuing  term  in  JLondon,  the  defendant,  Ia  order  to  bring  it  ^^  ^.^^  ^ 

,  ^  .  .     •  .  1.       .  .       ^         7      proviso. 

on,  may  obtam  process  by*proviso;  that  is,  a  writ  of  vemre, 

with  a  clause,  that  if  two  writs^come  to  the  sheriff  he  shall  exe- 
cute only  that  one  which  is  returned  by  the  pluntiff  (z);    But, 
wherever  the  crown  is  substantially  the  pros^utor,  this  mode 
of  suing  out  process  can  never  be  adopted,  because  no  laches 
is  ever  imputable  to  the  crown;  and^  therefore,  none  of  the  rules 
which  may  be  found  on  this  subject  ^ply  to  indictments  or  any 
other  description  of  criminal  proceedings,  when  actually  prose- 
cuted by  the  crown,  though  they  do  apply  to  all  other  indict- 
ments, and  informations  at  the  instance  of  a  private  prosecu- 
tor (a).  But  in  indictments  for  treason  or  felony,  if  the  attorney 
general  delays  the  trial,  the  court  of  King's  Bench  may  give  the 
defendant  leave  to  bring  it  on  as  they  see  fit.  So  in  indictments 
for  misdemeanours  the  defendant  may,  in  the  first  instance,  by 
the  consent  of  the  prosecutor  and  leave  of  the  attorney  general, 
carry  down  the  cause  to  trial;  but  it  will  not  be  allowed  by  sur- 
prise on  the  attorney  general,  nor  without  the  consent  of  the 
prosecutor,  or  some  default  on  his  part«     And  it  is  a  rule,  that 
when  an  indictment  is  removed  into  the  King's  Bench  by  the 
prosecutor,  the  defendant  shall  not  carry  it  down  to  trial  until 
the  prosecutor  has  made  default,*  or  by  leave  of  the  court  on 
motion  (A). 


(w)  Plowd.  100.    2  Hale,  263»  4.  (a)  2  East,  202,  20r.    7  T.  R.  661. 

Hawk.  b.  2.  c.  41.  s.  9.  2  Lord  Raym.  1082.    2  Salk.  652.    6 

(x)  8  Co.  Rep.  G6,    Hawk.  b.  2.  c.  Mod.  246.    1  Keb.  195.    2  Leon.  110. 

41.  s.  9.  WiUcs,  535.    1 T.  R  696.    Hawk.  >. 

(y)  2  Hale,  263.                      .  2.  c.  41.  s.  10.    Bac.  Abr.  Juries,  B.  7. 

(s)    KeUw.   176.    Cro.  Car.  484.  Tidd,  774. 

2  Dver,  215.  b.     2  Rol.  Abr.  666.  (ft)  Id.  ibid.    Tidd,  774.    2  Salk. 

Hawk.  b.  2.  c.  41.  9.  10.    Bac.  Abr.  652,  653.    2  East,  209,  n.  b. 
Juries,  B.  7. 
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Of  the  When  the  sheriflF  receives  the  precept  or  writ  from  the  jat« 

w^h^e  ^^^  ^^  8^^^  delivery,  previous  to  the  astfizes,  he  issues  his  war- 
r*5111  rants  directed  to  the  bailiffs,  six  days  before  the  ^judges  arrive, 
?obe^^^-  and  petit  constables  within  his  county,  commanding  them  to 
cuted,  and  summon  the  jurors,  and  reciting  the  precept  of  the  justices  or 
ance  of  ju-  ^'^^^  ^^  venire  (c).    At  the  sessions,  the  justices  issue  a  warrant 
'^"^"^'  directed  to  the  high  constable,  commanding  him  to  issue  pre- 
cepts to  all  the  petit  constables^  and  setting  forth  the  form  which 
they  are  to  employ  {d ),  in  order  the  better  to  enable  the  sheriff  tp 
make  his  return  to  the  venire  (e)»  The  pet^  constables  to  whom 
the  ultimate  execution  of  the  process  for  the  sessions  is  thus  en- 
trusted,  may  inspect  the  parish  book^  in  order  to  ascertain  who 
are  qualified  and  liable  (^f).    And  having  made  up  the  lists 
which  they  intend  to  return,  they  must  affix  them  to  the  church 
doors  two  Sundays  before  Michaelmas,  and  leave  a  duplicate 
with  the  churchwarden  or  overseer;  and  if  any  improper  per- 
sons be  pserted  there,  they  may  be  struck  out  on  the  oath  of 
the  party  complaining  (g).    And  with  regard  to  trials  at  nisi 
prius,  it  is  provided  (A)  that  the  officers  shall  upon  their  return 
to  the  writs  directed  to  them,  except  in  trials. at  bar  or  where  a 
special  jury  is  struck,  annex  a  panel  to  the  writ,  containing  the 
names,  additions,  and  places  of  abode  of  a  number  of  jurors 
from  forty-eight  to  se%'enty-two;  and  that  the  subsequent  writs 
of  habeas  corpora  or  distringas,  need  not  contain  the  lists  insert- 
ed in  the  panel,  but  merely  refer  to  it  as  ^<  corpora  separalium 
personarum  in  panello  huic  brevi  annexo  nominatorum,"  or 
words  of  a  like  import.    The  jurors  thus  returned  are  to  serve 
for  the  whole  assizes;  but  before  this  statute,  the  sheriff  was 
obliged  to  return  a  distinct  jury  upon  each  of  the  separate  is* 
sues  (r).     Every  summons  of  a  jury  must  be  made  six  days  be- 
fore the  return  in  counties  in  general;  eight  days  in  Wales ;  and 
[*512]   fourteen  days  in  counties  palatine;  *and  the  officer  is  bound  to 
show  to  the  party  impanelled,  the  warrant  or  other  process  by 
which  he  is  authorized  to  summon  him;  and  in  case  he  be  absent 
from  home,  must  leave  notice  at  the  party^s  habitation  contain- 


Cc)  42  Edw.  m.  c.  11.    6  Hen.  VI.  (/)  3  Geo.  H.  c.  25.  8. 1.    Burn  J. 

c.  2.    Cro.  C.  C.  4.    See  forms  of  Juron,  n. 
Warrants,  last  vol.  Lond.  edit  (g)  Id.  ibid.    Bum  J.  Jurors,  0. 

id)  See  form.  Bum  J.  Jurors,  VI.  (A)  Id.  s.  8. 

WiUiams  J.  Juries,  last  toL  Lond.  cd.         (t)  Bac.  Abr.  Juries,  B.  6. 

(e)  3  &  4  Ann,  c.  18.  s.  5. 


OF  THE  JURY  AND  JURY  PROCESS. 


417 


log  the  substance  of  the  summons  (i).  This  summons  need  not 
be  signed  by  the  sheriff  by  whom  it  is  issued  (/).  But  no  per- 
son is  to  be  returned  to  serve  as  a  juror  at  nisi  prius  in  Middle- 
sex, who  has  served  in  the  same  court  within  two  terms  or  va- 
cations preceding  (m);  and  no  one  shall  be  required  tb  serve  in 
Rutland- or  Yorkshire  more  than  once  in  four,  and  in  every 
other  county  except  Middlesex,  two  years,  under  a  penalty  not 
exceeding  ^5  on  the  officer  who  shall  return  him  (n).  .  And  by 
reason  of  their  attendance  at  the  courts  at  Westminster  Hall, 
the  inhabitants  of  that  city  and  its  liberties  are  exempted  from 
serving  on  any  juries  for  the  county  of  Middlesex  (©)•  But  in 
Yorkshire,  any  person  having  an  estate  of  |gl50  per  annum,  who 
has  served  as  a  juror  at  any  sessions  of  the  peace  for  the  county, 
shall  not  be  exempt  from  serving  as  a  juror  at  the  assizes  for 
the  county  of  York  (^). 

The  time  for  the  return  of  the  process  differs  according  to  the  When  the 
various  courts  from  which  it  is  awarded*  In  the  King's  Bench,  ^ust  be 
the  process  may  be  returnable  immediately,  upon  an  indictment  'f?"^* 
found  ii^the  county  where  the  court  sits,  whether  the  crime  were 
actually  committed  there,  or  having  taken  place  without  the  realm, 
is  made  triable  there  by  some  particular  legislative  provision  (7). 
But  where  the  proceedings  are  removed  by  certiorari  from  some 
inferior  tribunal,  the  space  of  fifteen  days  must  be  *suffered  to  [*513] 
elapse  before  the  return  from  the  time  of  which  the  process  is 
dated  '(r).  The  justices  of  gaol  delivery  may  also  issue  process 
at  common  law,  returnable  on  the  day  in  which  it  is  awarded  ^«). 
And  the  commissioners  of  oyer  and  terminer  it  seems  might  do 
so,  though  some  contend,  that  if  invested  with  power  under  that 
commission  only,  they  must  allow  fifteen  days  between  the  date 
and  the  return  (t).     But  justices  of  the  peace,  except  in  case  of 
felony,  or  where  the  party  is  in  prison  or  consents  to  Waive  the 


{h)  r  &  8  W.  m.  c.  32.  s.  5.  3  Geo. 
n.  c.  25.  s.  9,  10. 

(/)  2  East,  366,  7. 

(m)  4  Geo.  II.  c.  7.  9.  2,  Tidd,  79Q. 
note  b. 

(n)  3  Geo.  n.  c.  25.  s.  4. 

>)  7  &  8  W.  III.  c.  32.  8.  9. 
p)  10  Ann,  c.  14.    Dick.  Sess.  84. 

[q)  9  Co.  Rep.  118.  b.  2  Inst.  568. 
Co.  Lit.  134.  b.  2  Rol.  Abr.  626.  2 
H«le,  260.  Hawk.  b.  2.  c,  41.  ».  3. 
Bac.  Abr.  Juries,  B.  4.    Bac.  Abr. 

Vol.  I. 


Trial,  I. 

(r)  Id.  ibid. 

(«)  4  Inst.  164.  2  Inst.  568.  Cro. 
Car.  315.  Post  63,  4.  2  Hale,  28, 
261.  Hawk.  b.  2.  c.  41.  s.  4.  Bac. 
Abr.  Juries,  B.  1.    Bac.  Abr.  Trial,  I. 

(0  2  Keb.  212,  292.  1  Keb.  433. 
2  Inst  568-  2  Rol.  Abr.  96.  1  Sid. 
334.  Cro.  Car.  S40,  583.  1  Hale,  28. 
Hawk.  b.  2.  c.  41.  s.  4.  acc;  but  see 
2  Rol.  Abr.  625.  Keilvr.  159«  Bac. 
Abr.  Trial,  L 

3  G 
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formality,  cannot  it  seems  issue  the  venire  retumable  in  a  shorU 
er  time  (u);  though  in  (hose  excepted  cases,  they  may  md  com- 
monly do  try  within  a  more  limited  period  (w).  When  indict* 
ments  removed  by  certiorari  are  sent  down  into  the  prop^* 
county  to  be  tried,  they  are  determined  on  the  nisi  prius  side, 
and  the  process  upon  them  is  the  same  as  if  they  were,  in  aH 
respects,  mere  civil  proceedings  (^).  Upon  special  commissions, 
the  return  of  the  process  is  equally  speedy  with  that  which  the 
justices  of  gaol  delivery  are  empowered  to  allow  (y). 

The  law  on  this  subject  has  been,  however,  in  some  degree, 
modified  by  the  4  &  5  W.  &  M.  c.  24;  and  7  &  8  W.  &  M.  c 
32.  which  require  that  the  jurors  shall  be  always  sununoned  six 
days  before  they  are  called  upon  to  appear,  wherever  a  venire 
facias  or  particular  precept  is  requisite  in  order  to  compel  their 
attendance;  They  do  not,  therefore,  extend  to  the  sessicms  of 
[*514]  justices  of  *gaol  delivery,  to  the  original  jurisdiction  of  the 
King^s  Bench,  to  the  proceedings  on  special  conunission,  or  to 
the  trial  of  collateral  issues,  in  all  which  cases  .we  have  sea 
that  no  particular  precept  need  be  awarded  (z).  But  i£  justices 
of  oyer  and  terminer  and  the  peace,  have  any  strict  legal  right 
at  common  law,  in  any  case,  to  award  process  returnable  instan- 
ter,  it  seems  that  they  are  restrained  by  this  act  to  the  period  of 
six  days,  which  it  specifies  {ay  Before  the  former  description 
of  justices,  if  the  venire  be  made  returnable  on  a  future  day, 
they  must  hot  only  adjourn  to  that  day,  but  enter  the  adjourn- 
ment on  the  record,  for  the  whole  sessions  are  only  in  contem- 
plation of  law  one  day,  and,  therefore,  when  that  is  past,  th^ 
authority  to  try  will  determine  (£)•  But  it  is  agreed  that  they 
may  make  it  returnable  at  the  next  assizes  (r),  and  then  try  it 
by  virtue  of  Jthe  statute  (rf). 

If  there  be  an  intervening  day  between  the  return  of  the  vc- 


(u)  KeUw.  159.  2  Roll.  Abr.  625. 
Sir  Wm.  Jones,  379.  1  Keb.  433.  2 
Keb.  212.  Cro.  Car.  438,  448,  340. 
1  Sid.  99,  335.  Hawk.  b.  2.  c.  41.  s. 
4.  ace,  but  see  2  Inst  568.  4  Inst.  164. 
Cro.  Jac.  404.   Hawk.  b.  2.  c.  41.  s.  1. 

(w)  1  Sid.  335.  Cro.  Car.  340.  2 
Roll.  Abr.  96.  1  Keb.  443.  Hawk.b. 
2.  c.  41.  s.  1. 

U)  4Bla.Coni.  309.  n.  3. 

,2^)  Cro.  Car.  583.    Fos^.  64 


i 


(z)  Ante,  *508.  Hawk.  b.  2.  c  41. 
s.  5.     Bac.  Ab.  Juries,  B.  4. 

(a)  Hawk.  b.  2.  c.  41.  s.  5.  Bac 
Abr.  Juries,  B.  4. 

{b)  2  Keb.  284,  292,  718,  854.  1 
Sid.  348.  2  Hale,  261.  Hawk.  b.  2. 
c.  41.  s«  6.    Bac.  Abr.  Juries^  B.  4. 

(c)  Cro.  Car.  340.  2  Keb.  284^  718, 
854.  Hawk.  b.  2.  c.  41.  s.  6.  Bac. 
Abr.  Juries,  B.  4. 

(rf)  1  Edw.  VI.  c.  7.  Hawk.  b.  2, 
e.  41.  s.  6.    Bac.  Abr.  Juxies»  B.  4. 
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nire  and  the  date  of  the  distringas,  il  vdll  be  a  discontinuance, 
and  erroneous  (e);  but  fresh  process  may  be  issued  (/)• 

The  process  should,  in  general,  be  directed  to  the  sheriiF,  and  To  whom 
executed  and  returned  by  the  same  c^cer  (^).    But  where  the  c^^' 
sheriiF  is  either  an  actual  party,  or  is  so  nearly  related  to  ^^^JJ^La^ 
prosecutor  or  defendant  as  that  he  cannot  be  presumed  impar-  and  by 
tial,  the  process  is  to  be  directed  to  the  coroners,  or  to  such  of  ^^'*' 
them  as  may  be  presumed  free  from4>ias;  and  if  none  of  them 
can  be  regarded  as  proper,  then  to  two  elisors  named  by  the 
«court,  and  to  whom,  for  that  reason,  no  objection  can  be  admit*  [*515] 
ted  to  prevail  (A).  But  if  there  be  two  sheriffs  forone  county,  and 
one  <rfthem  be 'partial,  the  writ  must  be  directed  to  the  other, 
and  not  remitted  to  the  coroners,  who  are  only  employed  when 
diere  is  a  total  inability  in  the  superior  officers,  which  cannot  be 
the  case  when  there  is  one  impartial  sheriff  (i).    So  if  the  under 
sheriff' be  a  party  concerned,  the  writ  may  be  directed  to  the 
high  sheriff  with  a  proviso  that  the  former  shall  not  interfere  in 
its  execution  (il). 

When  once  process  is  awarded  to  the  coroners  on  the  ground 
#f  the  sherifTs  actual  partiality,  it  cannot  afterwards  be  award- 
ed to  his  successor,  because  the  entry  is  ^^  vice  comes  se  non  in* 
troniittat;"  but  when  it  is  sent  to  the  inferior  officers  on  any 
other  ground,  as  that  he  was  tenant  to  one  of  the  parties,  it  may 
be  transferred  to  the  new  sheriff,  because  no  such  entry  appears 
on  the  proceedings  (/)•  If  the  defendant  object  to  the  sheriff  on 
any  ground  whatever,  he  must  do  so  by  challenge  before  the 
trial,  for  he  can  take  no  advantage  of  any  objection  of  that  kind 
in  axrest  of  judgment  (m). 

To  the  general  precept  issued  to  summon  jurors  on  a  com-  Of  the 
mission  of  gaol  delivery,  the  sheriff  makes  no  formal  return,  but  i^turn  to  ^ 
the  return  to  it  is  by  a  panel  or  panels,  the  tide  of  which  does  ^^  P^' . 
not  name  any  particular  prisoner  (n).   The  sheriff  must  person- 
ally make  a  return  to  the  process,  and  show  that  he  complied 


(e)  1  Salk.  51.    3  lA.  Raym.  1061.  65.   1  Show.  327.   12  Mod.  22.  Holt, 

(/)  Hawk.  b.  2.  c.  27.  s.  104.  Star-  166.    Comb.  191.    Bac.  Abr.  Juries, 

kie,  278.                         ,  B.  3. 

( J-)  Co.  Lit.  158.  a.   Bac.  Abr.  Ju-  (k)  Bac.  Abr.  Juries,  B.  3. 

ries,  B.  3.   Bro;  Abr.  Challenge,  153.  ([)  Co.  Lit.  158.  a.    2  Roll.  Abr. 

(A)  Id.  ibid.   1  Leach,  101.  Hawk.  670.    Bac.  Abr.  Juries,  B.  3. 

b.  2.  c.  9.  9.  45.    See  form,  last  vol  (m)  1  Leach,  101. 

I^nd.  edit,  and  Tidd's  Appen<Ux.  (n)  4  Han:.  St.  Tr.  745. 

(0  1  Salk.  152.   Cartb.  214.  4  Hod. 
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with  its  requisitions,  fot-  he  cannot  return  mandavi  ballivo,  as  he 

may  in  some  cases  of  appeal,  because  the  writ  is  always  ^^non 

omittas  propter  aliquam  libertatem^^'  and  in  die  name  and  be- 

[*516]  hsdf  of  his  majesty  {o).  But  if  the  sheriff  make  a  due  return^  ^t 

will  be  no  material  error  if  his  name  should  not  appear  indorsed 

on  the  back  of  the  venire,  but,  if  an  objection  be  taken  on  that 

account,  it  may  be  amended  (/»)• 

Of  the  ne.      In  all  inquests  to  be  triad  at  nisi  prius,  it  is  necessary  by  die 

cessity  of  ^2  Edw.  III.  c.  11.  to  return  into  court  before  the  trial,  die 

returning  ...  .  . 

a  panel  in-  names  of  those  whom  it  is  intended  to  call  as  jurors.     In  this 

to  court  ..  ...  .,  ,    •■.   •  J.  J 

and  when  provision,  criminal,  as  well  as  civil  issues,  and  jurors  returned 

r^^^'      on  a  tales,  as  well  as  on  the  original  panel,  have  been  holden  to 

may  de-     be  included  (^).     But  on  trials  before  other  justices  than  those 

^^y  ^      of  nisi  prius,  the  prisoner  has  no  right  to  demand  a  copy  of  die 

panel,  unless  he  be  entided  to  it  by  some  express  legislative 

provision  (r).     In  cases  of  high  treason,  except  when  it  relates 

to  the  coin,  the  statute  of  7  &  8  W.  III.  c.  3.  as  we  have  already 

seen  («),  has  given  the  prisoner  a  right  to  demand  a  copy  of  the 

panel  two  days  before  his  triaL    And  by  die  7  Ann  c.  21.  s.  11. 

which  took  effect  on  the  death  of  die  pretender,  the  copy  of  the 

panel,  and  a  list  of  all  the  witnesses  are  to  be  delivered  to  him 

« 

ten  days  previous  to  his  trial,  and  must  contain  the  names,  pro- 
fessions, and  places  of  abode  of  all  who  are  returned  as  jurors. 
But  a  general  description  of  die  street  in  which  a  juryman  re* 
sides,  although  there  are  several  of  the  same  denomination,  will 
be  regarded  as  sufEciendy  explicit  (f).  And  it  will  be  sufficient 
within  the  intent  of  the  statute,  to  deliver  to  the  defendant  a 
copy  of  the  panel  arrayed  by  the  sheriff  before  it  is  returned 
into  court,  if  the  same  be  afterwards  returned  without  altera- 
tion (w).  And,  in  order  to  enable  the  prosecutor  to  do  this,  he 
may  move  for  a  rule  upon  the  sheriff,  to  give  him  a^  list  of  the 
persons  whom  he  intends  to  return  upon  the  panel,  which  will 
[*517]  be  sufficient  if  duly  *delivered  to  the  prisoner  (w).  When  the 
sheriff  by  virtue  of  the  general  precept  before  a  trial  on  a  com- 


(•)  2  Hale,  264.    See  form  of  Re-  s.  22.    Bac.,Abr.  Juries,  B.  8. 
turn,  last' vol.  Lond.  edit.  («)  Ante,  •404. 

(p)  Cro.  Jac.  527,  8.  (t)  6  T.  R.  531. 

(q)  Hawk.  b.  2.  c.  41.  s.  21.    Bac.  («)  4  St.  Tr.  166.    Hawk.  b.  2.  c 

Abr.  Juries,  B.  8.  41.  s.  23.    Bac.  Abr.  Jurie«,  B.  8. 

(r)  2  St  Tp.  762.    3  St.  Tr.  866^  (w)  Uourf.  591.     Hawk.  b.  2.  c. 

867.    4St.  Tr.  6.    Hawk.  b.  2.  c.  41.  39.  s.  16. 
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mission  of  gaol  delivery,  returns  a  general  panel  or  panels,  the 
same  is  entitled  generally  "names  of  jurors  to  try  for  our  Lord 
the  King,"  or  names  of  jurors  to  try  between  our  Lord  the  King 
and  the  prisoners,  at  the  bar,  without  naming,  any  of  the  prison- 
ers ;  and  when  for  the  trial  of  a  particular  prisoner,  or  several 
prisoners,  with  whom  it  is  thought  fit  tto  charge  the  same  jury, 
a  jury  is  about  to  be  taken  out  of  any  panel,  the  clerk,  as  he  goes 
along,  may  take  a  note  in  paper  of  the  name  of  every  one  that 
is  sworn;  or  he  may,  and  usually  does  write,  "sworn"  on  the 
panel  against  the  name  of  every  one  that  is  sworn,  but  this  is  no 
part  of  the  record,  and  the  clerk  may  trust  to  his  memory,  and 
not  write  the  names  of  the  jurors  until  they  are  all  sworn,  when 
he  is  to  enter  them  on  the  record  of  the  indictment  (x). 

If,  on  the  return  of  the  venire,  a  sufficient  number  of  jurors  what  is  to 
do  not  appear  to  be  sworn,  the  first  consideration  which  arises,  ^jjcn  slSfi- 

is  how  the  deficiency  is  to  be  supplied;  the  next  to  what  penal-  cient  ju- 

-  .  ,  .        i.  '  •  row  do  not 

ties  the  parties  are  subject  for  not  appearing.  appear. 

On  the  trial  of  an  indictment  under  the  commission  of  gaol 

delivery,  we  have  seen  that  there  is  no  tales,  but  if  the  panel  is 

exhausted  by  non-appearance  or  challenge  of  the  jurors,  there 

must  be  a  new  panel,  and  the  jurors  before  sworn,  are  not 

reckoned  in  the  number  (z/);  and  on  the  trial  of  an  indictment 

under  a  commission  of  oyer  and  terminer,  it  should  seem  that  a 

fresh  panel  should  also  be  chosen  (2).   But  it  is  said  that  where 

the  trial  is  imder  a  particular  writ  of  venire  facias,  in  order  to 

procure  a  jury,  if  some  of  those  impanelled  appear,  but  not  a 

sufficient  number,  a  distringas  juratores  issues  accompanied  by 

a  *writ  of  tales,  but  if  aU  of  them  make  default,  the  former  alone  [*518j 

is  awarded  without  the  latter  (a). 

The  tales  is  the  mode  by  which,  under  several  statutes,  if  a 

full  jury  do  not  appear,  or  be  reduced  below  the  number  by 

challenge,  death,  or  otherwise,  the  judges  may,  on  the  appKca^ 

tion  of  either  party,  command  the  sheriff  to  appoint  so  many 

sufficient  persons  present  as  will  complete  the  number,  and 

whose  names  are  to  be  annexed  to  the  panel  (i).     A  tales  alone 

cannot,  under  these  statutes,  be  granted  on  the  return  of  the 


(x)  4  Harg'.  St.  Tr.  745.  33.  scd  qiixre. 

(y)  4  Harg.  St.  Tr.  744,  5.  (b)  35  Hen.  Vm.  c.  6.  s.  6.     14 

(r)  Id.  ibid.  Eliz.  c.  9.    4  &  5  Ph.  &  M.  c.  7.    5  T. 

(a)  2  Hale,  265.    4  Harg.  St.  Tr.  R.  458.    Williams  J.  Juries,  IV.    3 

745.    See  forms,  3  Ld.  Raym.  20,  21,  Bla.  Com.  364. 
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venire,  but  only  after  a  hAcBs  corpora  or  distringas  (r).  Tlus 
ivrit,  by  its  very  name,  signifies  a  returning  so  many  as  will 
make  up  the  fuU  complement;  and,  therefore,  it  is  not  granted 
where  there  is  a  total  default,  but  only  where  the  nuniber  is  de- 
ficient (d).  And  if  the  juror  was  not  present  when  his  naine 
was  called,  but  appear  before  his  default  is  recorded,  and  a  tales 
sworOf  he  wiD  be  sworn  (e).  But  if  one  juror  only  appear,  and 
he  be  challenged,  a  tales  may  yet  be  granted,  and  twelve  new- 
jurors  may  thus»ultimately  be  returned  to  try  the  defendant  {/)* 

This  mode  of  filling  up  the  jury  may  be  resorted  to  either  fa^ 
the  prosecutor,  or  the  party  indicted  ( j^) ;  but  it  seems  that  die 
latter  cannot  pray  it  until  after  the  default  of  the  former  (h) ;  and 
neither  party  can  demand  it  without  the  consent  of  the  attorn^ 
genend,  .though  it  is  otherwise  in  ^actions  upon  penal  statutes, 
because  of  the  individual  interest  that  the  plaintiff  possesses  in 
P»5i9]  the  event  of  the  proceedings  (i).  It  is  usual,  therefore,  ^hen 
an  indictment  removed  into  the  King^s  Bench  is  carried  down 
to  trial,  to  obtain  a  warrant  for  a  tales. 

In  capital  cases,  the  tales  may  be  granted  for  a  larger  number 
than  the  original  process,  in  order  to  prevent  die  delays  which 
may  arise  from  peremptory  challenges  (ii);  but^  in  all  other 
cases  of  decem  tales  or  octo  tales  at  common  law,  the  number 
must  be  less  than  that  which  was  ori^nally  awarded  (/),  though 
this  does  not  apply  to  the  case  of  a  tales  de  circumstantibus 
under  the  statute,  which  allows  ^so  many  to  be  chosen  as  shall 
make  up  a  full  jury  (?»)•"  In  all  cases,  however,  after  the  issu* 
ing  of  the  first  tales,  every  subsequent  order  of  the  same  kind 
to  complete  the  jury  must  be  for  a  less  number  than  that  by 


(c)  3  Ld.  Bavm.  1170.  Cro.  Eliz. 
502.  2  Rol.  Abp.  671.  Hawk.  b.  2. 
o.  41.  8.  15.    4  Harg.  St  Tr.  743. 

(<0  10  Co.  Rep.  104.    2  Hale,  265, 
^  6.    Finch,  414.     Hawk.  b.  2.  c.  41. 
8.  14. 
'  (ej  4  Harg^.  St.  Tr.  740. 

{/)  10  Co.  Rep.  104.  Bac.  Abr. 
Juries,  C.  sed  quaere.  ' 

(^)  35  Hen.  VID.  c.  6.  a.  6.  14 
Eliz.  c.  9.  4  &  5  W.  &  M.  c.  7.  SBla. 
Com.  364. 

(A)  10  Co.  Rep.  104.  Cro.  Car. 
484.  2  Rol.  Abr.  671.  Bac.  Abr.  Ju- 
ries, C. 

(0  3  Salk.  339.    1  Lev.  223.    6 


Mod.  246.  Hawk.  b.  2.  c.  41.  a.  18. 
Williams  J.  Juries,  IV.  See  form  of 
Warrant  of  Attorney  General  for  a 
Tales.  Hands  Prac.  418.  Last  vol. 
Lond.  edit. 

(k)  2  Dyer,  213.  b.  10  Co.  Rep. 
104.  b.  1  Bulst  121.  2  Hale,  266. 
Bac.  Abr.  Juries,  C.  Hawk.  b.  2.  c. 
41.  8. 12. 

(/)  2  Hale,  266.  «incli,  414.  10 
Co.  Rep.  105.  Hawk.  b.  2.  c.  41.  s. 
12.    Bac.  Abr.  Juries,  C. 

(m)  35  Hen.  Vlli.  c.  6.  10  Co. 
Rep.  105.  Cro.  Jac.  316.  Hawk.  b. 
2.  c.  41.  s.  12. 
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which  it  was  preceded  (n),  except  where  the  former  tales  was 
quashed,  and  then  the  next  may  be  for  the  same  number  (o). 

At  nisi  prius,  the  men  who  are  returned  to  serve  upon  the 
tales  are  taken  out  of  the  other  panels  returned  at  the  same  as- 
sizes (/»)•  Those  who  are  quaUfied  to  serve  on  such  a  process, 
must  have  £5  in  Eng^aiui,  and  ^3  in  Wales,  of  the  same  kind 
of  estate  as  other  jurymen  must  enjoy  (;)•  The  prisoner  has 
the  same  power  of  objecting  to  them  as  he  has  to  the  original 
panel,  if  he  has  any  groimd  of  so  doing,  or  without  alleging  any 
until  his  number  of  challenges  is  exhausted  (r).  But  if  ^^e  [*520] 
principal  array  be  quashed  upon  a  challenge  for  favour,  this 
will  not  effect  the  tales,  but  the  trial  will  proceed  before  those 
returned  if  there  be  a  sufficient  number,  and,  if  not,  then  a  new 
tales  will  be  awarded  to  complete  them  (s).  The  same  perison, 
however,  who  has  been  challenged  on  the  original  panel,  cannot 
afterwards  be  swom.on  the  tales,  and  if  that  should  be  done,  a 
Qew  trial  will  be  granted  (^). 

The  writ  of  tales  is  grantable  not  only  when  a  sufficient 
number  of  jurors  do  not  appear,  but  when  so  many  are  chal- 
lenged by  either  party  that  a  sufficient  number  is  not  left  to  try 
the  issue  (uy    It  may  be  granted  by  the  court  of  KJK^fi  Bench^ 
cm  an  indictment  brought  up  by  certiorari  from  some  inferior 
jurisdiction  as  well  as  on  one  taken  originally  before  the  tribu- 
nal; but,  in  the  latter  case,  the  writ  may  be  made  returnable 
immediately,  or  on  the  day  following,  but,  in  the  former  case, 
fifteen  days  must  intervene  between  the  teste  and  the  return,  as 
in  the  original  venire  facias  (wy    So  also  justices  of  oyer  and 
terminer  have  power  to  grant  it  returnable  before  them  on  the 
day  upon  which  it  was  granted  (x).    But  the  tales  is  seldom 
used  before  justices  of  gaol  delivery,  and  doubts  have  existed 
as  to  their  power  to  award  it,  because  tiiey  may  always  order  a 
larger  panel  without  any  writ  but  that  general  precept,  by  iif  hich 


(n)  10  Co.  Rep.  410.   2  Hde,  366.  (r)  35  Hen.  Vm.  c.  6.  s.  7.    Bum 

Hawk.  b.  2,  c.  41.  s.  12.    Bac.  Abr.  J.  Juroi«9,  Hi.   WUIuuns  J.  Jurors,  I\' 

Juries,  C.  (*)  10  Co.  Rep.  104.   2  Dvcr,  245. 

(o)  2  Hale,  266.  Keilw.176.  Hawk.  Hawk.  b.  2.  c.  41.  8.  14.    Bac.  Abr 

b.  2.  c.  41.  s.  13.  Bac.  Abr.  Juries,  C.  Juries,  C. 

(^)  7  &  8  W.  in.  c.  32.  8.3.  Bum  (0  2  Ld.  Raym.  1410.    1  Str*.  640 

J.  Jurors,  in.   Williams  J.  Juries,  IV.  Bac.  Abr.  Juries,  C. 

(?)  4  &  5  W.  &  M.  c.  24. 8. 18, 19.  («)  2  Hale,  266.    3  BU.  Com.  364. 

Bum  J.  Jurors,  HI.    Williams  J.  Ju-  (w)  2  Hale,  266. 

^^  IV.  (a:)  2  Hale,  266. 
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they  command  the  sheriff  to  have  a  sufficient  number  of  jury- 
men ready  for  the  purposes  of  justice  at  the  assizes  (y). 

If,  on  the  return  of  the  tales,  the  persons  summoned  do  not 
appear,  a  distringas  and  a  habeas  corpora,  with  command  to  add 
so  many  moi*e  to  those  summoned  on  the  venire,  is  the  first 
[*521]  process  against  them  (z).  And  if,  after  *they  are  called,  they 
are  present  in  court,  and  do  not  appear  or  withdraw  themselves 
after  appearance,  the  judges  may  fine  them  in  their  discretion; 
and  the  fines  so  imposed  may  be  levied  like  issues  forfeited  by 
jurors'retumed  on  the  original  panel  (a),  and  which  we  are  now 
immediately  to  consider. 

The  other  consideration  on  the  default  of  jurors,  is  the  penal- 
ty with  which  their  neglect  is  to  be  visited.  By  the  common 
law,  jurors  returned  and  not  appearing  ate  to  forfeit  the  issues 
returned  upon  them.  And  those  who  attend  may  be  ordered 
to  inquire  the  yearly  value  of  the  defaulters'  lands;  upon  which 
the  court  may  fine  them  to  the  amount  returned  or  any  less  sum 
in  discretion,  if  the  party  pray  it.  But' if  the  juror  appear,  and 
afterwards  make  default,  he  will  lose  the  annual  profits  of  hb 
estate,  or  be  fined  by  the  court  without  any  prayer  from  the 
party  indi|^g.  He  is  said,  however,  not  to  be  sunerceable  at 
all  on  the  return  to  the  first  venire,  unless  before  justices  at  the 
assizes  (6).  And  by  the  29  Geo.  II.  c.  19.  s..  1.  any  person 
summoned  as  a  juror  to  attend  the  courts  of  record  in  cities, 
towns,  liberties,  and  franchises,  and  not  attending,  majr  be  fined 
by  the  magistrates  who  preside  in  those  jurisdictions,  in  any 
sum  not  less  than  20«.  nor  more  than  40s»  to  be  levied  by  their 
warrant  of  distress.  And  it  is  further  provided  with  respect  te 
superior  coi^rts,  by  another  statute  (c),  that  ever}' person  called, 
and  not  appearing,  upon  oath  that  he  had  been  lawfully  sum- 
moned, shall  submit  to  such  fine  from  40$.  to  ^£5,  as  the  judge 
shall  think  it  reasonable  to  inflict. 
[^522]  Such  is  the  mode  of  obtaining,  compelling,  and  selecting  *a 
of  special  cominon  jury.     But  it  frequently  happens  in  important  cases  of 

J  lines* 


(y)  3  SaJk.  338,  9.    2  Hale,  266.  J.  Jurors,  lU.    WiUiams  J.  Juries,  IV. 
ace.  sed.  vid.  Plowd.  100.  Cont,  Bac.  (b)  Rast.  Ent.  26r.    2  Hale,  309. 

Abr.  Juries,  C.  Hawk.  b.  2,  c.  22.  s.  14.    Bac.  Abr. 

(z)  2  Rol.  Abr.  798.    Bac.  Ab.  Ju-  Juries,  B.  2.    Bum  J.  Juiors,  III. 
ries,  C.  (c)  3  Geo.  IL  c.  25.  s.  13.  &  4  livrg, 

(a)  35  Hen.  VIII.  c.  6.  s.  9.   Bum  St.  Tr.  741. 

*  Hands  Fnc.9,  la  and  lee  Udds  797  to  601,  as  tothe  prmctioe  in  dnleate*.  » 
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iiilsdemeanour,  that  one  of  the  parties  is  desirous  of  having  the 
issue  determined  by  ai  special  jury.  This  can  never  be  done  in 
cases  of  felony  or  treason,  but  only  upon  the  trial  of  less  serious 
oiFences  (d) ;  and  it  can  only  be  obtained  when  the  prosecution 
is  depending  in  the  court  of  King^s  Bench,  which  we  have  seen 
may  be  one  of  the  reasons  for  removing  a  prosecution  for  a  mis- 
demeanour from  an  inferior  tribunal  (e).  It  is  said  that  it  may 
be  granted  upon  a  trial  at  bar  without  the  consent  of  the  parties, 
but  this  can  never  be  done  at  nisi  prius,  unless  some  good  cause 
can  be  shown,  as  the  notorious  partiality  of  the  sheriff  (y*).  But 
the  3  Geo.  II.  c.  25.  s.  15.  seems  to  have  setded  the  parties 
upon  whose  modon  it  may  be  granted.  By  that  statute,  the 
courts  at  Westminster  are  authorised  in  any  indictment  or  in- 
formation for  any  misdemeanour  or  information  in  the  nature 
of  a  quo  warranto  in  the  King's  Bench,  any  information  in  the 
Exchequer,  or  any  action,  cause,  or  suit  whatsoever  in  any  of 
the  courts,  upon  the  motion  of  either  party,  to  order  the  issue 
actually  joined  before  them,  to  be  tried  by  a  special  jury.  By 
the  sixteenth  section  of  the  same  act,  the  party  making  the  ap- 
plication is  to  pay  all  the  extra  expenses  of  strildng  rt,  and  they 
will  not  be  allowed  on  taxation.  Upon  this  clause  it  was  holdea 
that  all  the  costs  except  the  striking  were  to  be  defrayed  by  the 
unsuccessful  party,  though  they  were  not  incurred  by  his  sanc- 
tion (^).  This  decision  having  caused  many  applications  for 
special  juries  on  very  trivial  occasions,  the  24  Geo.  II.  c.  18« 
enacts,  that  the  whole  additional  expenses  of  the  special  jiuy, 
shall  be  discharged  by  the  party  upon  whose  application  it  is 
^granted,  unless  the  judge  shall  certify  that  it  was  a  cause  in  [*523] 
which  such  an  order  was  requisite,  which,  it  seems,  he  will  not 
do  in  a  criminal  proceeding  (A). 

When  the  special  jury  is  granted  by  the  court,  a  rule  is  made 
for  the  sheriff  to  procure  it  according  to  the  regular  mode  of 
proceeding  prescribed  by  the  3  Geo.  II.  c.  25.  s.  15.  which  also 
directs  the  issuing  the  rule  (i).  Since  the  making  of  this  statute, 


(<f )  Sir  Tho.  Jonei,  2^.  Via.  Abr.  (j^)  2  Stn.  1080.    Andr.  51,  53. 

Trial,  D.  c.  2.    Bac.  Abr.  Juries,  D.  B«c.  Abr.  Juries,  D. 

Bum  J.  Jurors^  m.    Williams  J.  Ja-  (h)  1  Esp.  Rep.  229.    Tidd,  80Q, 

ries,  IV.  note  (a). 

(e)  Ante,  •372.    5  T.  E.  626.  {t )  See  form  4  Wentw.  490.    Last 

(/)  8  Mod.  248.   Bac.  Abr.  Ju.  vol.  Lond.  edit.    1  Tidd'a  Frac.  800. 

rie^C. 
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the  mode  of  choosing  special  jurymen  is  as  follows:  The  sherilT 
attends  the  coroner  and  attorney  of  the  court  with  the  freehold- 
ers' book  of  the  county,  and  the  said  coroner  and  attorney  in  the 
presence  of  both  parties,  nominates  forty-eight  free  and  lawful 
men  out  of  the  said  book,  on  which  the  agent  for  the  prosecu- 
tor strikes  out  twelve,  and  the  agent  for  the  defendant  strikes 
out  another  twelve,  and  the  remaining  twenty-four  are  returned 
for  the  trial  of  the  issue  (k).     A  time  for  the  attendance  b  ap- 
pointed by  the  proper  officer,  and  notice  is  given  to  the  respec- 
tive agents  to  attend;  and  if  either  party  neglects  to  be  present, 
the  course  is  for  the  master  to  strike  twelve,  for  the  person  who 
has  no  one  there  on  his  behalf  to  comply  widi  the  regulations  of 
the  practice  (/).     This  rests  altogether  with  the  proper  officers, 
and  the  court  will  not  interfere  for  thi^ir  discretion  (m).     It  is 
not  indeed  usual  for  the  motion  to  come  at  all  into  court;  but 
the  usual  practice  is  for  the  solicitor  of  the  applicant  to  draw 
up  a  motion  paper  for  the  rule  signed  by  counsel,  procure  die 
master's  appointment  for  the  time  of  naming  the  jury,  and  serve 
copies  of  both  on  the  adverse  party's  clerk  in  court,  and  at  the 
sheriff's  office,  so  that  the  one  may  send  the  books  and  the  other 
[^524]  ^attend  to  strike  for  his  client  at  the  day  appointed  by  the 
master  (n)« 

If,  after  a  special  jury  has  been  struck,  the  trial  goes  off  for 
want  of  jurors,  no  new  jury  can  be  struck,  but  the  issue  must 
be  ultimately  tried  by  the  jury  who  were  first  appointed,  or  as 
many  of  them  as  may  appear,  with  the  addidon  of  talesmen  (o) ; 
no  new  venire  issues,  but  an  alias  distringas,  and  upon  that  the 
continuance  is  entered  (/>).  After  rule  for  a  special  jury  by 
consent,  it  seems  no  challenge  can  be  allowed  for  want  of  hun- 
dredors,  if  the  defendant  on  striking  the  special  jury,  excluded 
any  who  were  of  that  description,  but  an  attachment  will  issue 
against  him  {q)»  But  where  the  sheriff  is  a  par^  interested  in 
the  event,  and  there  appears  to  have  been  no  unfairness  on  the 
part  of  the  defendant,  the  right  to  challenge  will  not  be  taken 


(Jt)  Id.  ibid.  3  Geo.  H.  c.  25.  s.  15.  10. 

Bac  Abr.  Juries,  D.  Bui.  Ni.  Pri.^04.  (m)  1  Cowp.  412. 

See  observations  on  this  practice,  11  (n)  Hands  Prac.  10.  See  the  pnc- 

Harg^.  St.  Tr.  272.  tice  in  civil  cases,  Tldd,  797  to  801 

(0  R.  T.  Hardw.  158.   1  Salk,  405.  (o)  5  T.  R.  453. 

Bui.  N.  P.  304^  5.  1  Cowp.  412.  Bac.  f  j&) '  5  T.  R.  457. 

Abr.  Juries,  E.    Burn  J.  Jurors,  HI.  {g)  1  Stra.  593.    8  Mod.  245.    2 

Williams  J.  Juries,  IV.    Hands  Prac.  Ld.  Raym.  1364.  Bac.  Abr.  Juries  D. 
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aivay,  becaiise  the  jury  returned  is  special  (r).  If  a  rule  be 
made  for  a  special  jury,  and  the  parties  proceed  to  trial  before 
a  common  jury,  the  verdict  cannot  afterwards  be  impeached,  for 
the  defendant  must  either  make  challenge  to  the  array,  or  let 
judgment  go  by  default  («)• 

The.  3  Geo.  II.  c.  25.  seems,  from  the  way  in  which  it  is 
worded,  to  extend  only  to  issues  joined,  and  therefore  cannot 
operate  in  case  of  a  writ  of  inquiry  (t).  But  in  that  case,  the 
plaintiff  may  move  the  court  for  a  good  jury,  which  is  a  more 
select  kind  of  common  jury  (w).  And  this,  before  the  introduc- 
tion of  special  juries,  was  frequently  allowed  upon  trials  at  nisi 
prius,  though  sometimes  refused,  because  made  up  of  gentle- 
men who  are  in  the  commission  (tc;).  It  has  also  been  granted 
in  *cases,  where,  before  the  statute,  it  was  thought  a  special  [*525] 
jury  could  not  be  allowed  without  the  permission  of  the  attor- 
ney general  (a*).  It  seems  that  it  need  not  appear  upon  the  re- 
cord, that  there  was  a  rule  for  a  special  jury,  or  that  a  special 
jury  was  returned  by  virtue  of  such  rule  (y). 

Besides  the  ordinary  special  jury,  there  is  another  descrip-Of  ajuiy 

tion  of  jury  which  aliens  and  denizens  are,  by  the  singular  hu-  ^^  ^^^ 

manity  of  the  law,  entitled  to  demand.     This  is  denominated  a  S^^- 

jury  de  medietate  lingus.  It  takes  its  origin  from  the  28  Edw. 

III.  c.  13.  s.  2.  which  enacts,  that  in  all  inquests  that  are  taken 

against  aliens  and  denizens,  half  the  jury  shall  be  aliens  and 

half  denizens,  if  so  many  are  to  be  found  within  the  place  from 

whence  the  jurymen  must  be  chosen,  and,  if  not,  so  many  as 

the  sheriff  is  able  to  procure.  In  the  construction  of  this  statute 

it  has  been  holden,  that  the  aliens  returned  under  its  provisions, 

need  not  possess  any  of  that  landed  estate,  which  it  is  necessary 

that  other  jurors  should  enjoy,  though  the  English  half  of  the 

jury  are  governed  by  the  same  rules  which  apply  to  the  trial  of 

a  natural  bom  subject  (z).    But  if  an  alien  neglect  to  claim  this 

advantage  before  the  jury  are  sworn,  he  can  take  no  exception 


(r)  2  Stra.  1000.    Gas.  K.  B.  110.  (v)  1  Stra.  265.    Bac.  Abr.  Juries, 

Bac.  Abr.  Juries,  D.  scd  quxre.  D.  n. 

ft)  5T.  R456. 

J)  Bac.  Abr.  Juries,  D.  n.  _ 

[u)  4  T.  R.  460.  Bap.  Abr.  Juries,  (s)  Cro.  Bliz.  273,  841.    Hawk.  b. 

X>.  n.                 ^  2.  c.  43. 8. 35.  Bac.  Abr.  Juries,  £.  8. 


g')  1  Barnard,  41. 
)  5T.  R.  464. 
(:)  Cro.  Bliz.  273,  841.    B 
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[*526] 


in  any  subsequent  stage  of  the  proceedings  (a)*  And  though  it 
will  be  a  ground  to  challenge  the  array,  the  proper  time  to  de- 
mand the  benefit  is  on  pleading,  and  the  mode  to  pray  a  venire 
de  medietate  linguae  {b).  In  order  to  do  this  effectually,  it  is 
proper  to  enter  a  suggestion  on  the  record  at  the  time  of  the 
application,  that  the  defendant  is  an  alien,  and  praying  that  the 
proper  venire  may  be  awarded  (c), 

^Sorne  of  the  precedents  of  awards  of  venire,  in  pursuance  of 
the  statute  28  Edw.  III.  order,  that  the  aliens  shall  be  nftdves 
of  the  country  to  which  the  defendant  alleges  himself  to  be* 
long(^);  Others,  on  the  contrary,  contain  merely  a  general 
direction,  without  regard  to  any  particular  territory  {e).  But  it 
seems  to  be  the  better  opinion  that  the  latter  will  suffice ;  because 
the  statute  itself  only  mentions  aliens  in  general,  and  does  not 
seem  to  allude  to  this  additional  requisite  of  the  jury  (/)• 

Upon  the  return  to  the  venire  facias  thus  awarded,  if  the 
sheriff  insert  twelve  as  all  of  them  aliens,  to  some  of  whom  this 
description  will  not  apply,  it  seems  that  the  defendant  will  not 
be  concluded  by  such  a  return  from  objecting,  but  may  still 
challenge  the  array  for  want  of  a  sufficient  number  of  foreign* 
ers  (j").  And  it  ought  to  show  which  are  aliens  and  which  are 
not,  in  order  that  there  may  appear  to  be  a  proper  number  of  the 
fori^er  (h)*  And  if  there  be  one  or  more  wanting  to  make  up 
the  number  of  aliens  or  denizens,  the  court  may  grant  a  tales 
for  so  many  of  that  kind  which  is  defective  (2).  The  statute  of 
28  Edw.  III.  c.  13.  on  which  this  right  of  aliens  is  founded  was, 
however,  repealed  as  to  the  people  called  Egyptians,  by  the 
1  &  2  Ph.  &  M«  c.  4.  s.  3.  and  5  Eliz.  c.  20.  which  enacted,  that 
they  should  be  tried  by  the  inhabitants  of  the  county  where  they 
were  arrested  and  not  per  medietatem  linguae  (i) ;  but  this  harsh 


(a)  1  Dyer,  28.  a  1  Bla.  Rep.  517. 
2  Dyer,  144^  145.  a.  3  Dyer,  357.  b. 
2  Rol.  Abr.  643.  2  Hale,  271,  2. 
Hawk.  b.  2.  c.  43.  s.  40.  Bac.  Abr. 
Juries,  E.  8. 

(b)  2  Hale,  272.  Bac.  Abr.  Juries, 
E.8. 

(c)  1  Bla.  Rep.  517.  See  form  of 
suggestion  and  vemre.  2  Uyet,  144. 
b.  Rast  Ent.  264,  5.  Last  vol.  JLond. 
e^t. 

(d)  Rast  Ent.  7, 159,  264.  2  Dyer, 
144.  b.  Hawk.  b.  2.  c.  43.  s.  42.  Bac. 
Ab.  Janes,  E.  8., 


(«)  Rast  Ent  265.  Hawk.  b.  2.  c. 
43.  s.  42.    Bac.  Abr.  Juries,  E.  8. 

(/)  Bro.  Abr.  Denizen,  4.  Bro. 
Abr.  Panel,  3.  Hawk.  b.  2.  c.  43.  s. 
42.    Bac.  Abr.  Juries,  E.  8. 

(^)  2  Rol.  Abr.  643.  Hawk.  b.  2. 
c.  43.  8.  43.    Bac.  Ab.  Juries,  £.  8. 

(h)  Cro.  Eliz.  818,  841.  Hawk.  b. 
2.  c.  43.  s.  44.  Bac.  Abr.  Juries,  E.  8. 

(0 '  Cro.  Eliz.  305.  10  Co.  Rep. 
104.  Hawk.  b.  2.  c.  43.  s.  45.  Bac. 
Abr.  Juries,  £.  8. 

(k)  Bac.  Abr.  Juries,  E.  8. 
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provision  iras  repealed  by  the  23  Geo*  III.  c.  51*  The  privi* 
lege  is  also  taken  away  from  persons  indicted  of  high  treason 
by  the  statute  which  directs  that  all  trials  for  that  offence  shall 
take  place  as  at  common  law  (/)• 

♦Regarding  with  peculiar  estimation  the  duties  which  jurors  [*527] 
have  to  fulfil,  the  law  has  afforded  to  them  that  protection  which  JP*^*™.'" 

.     .  **c*  of  JU- 

is  necessary  for  die  exercise  of  their  miportant  functions.  If,  rors. 
therefore,  any  man  assault  or  even  threaten  a  juror  for  any  thing 
done  by  him  in  that  capacity,  he  is  highly  punishable  by  fine 
and  imprisonment  (m).  And  if  any  one  strike  a  juryman  in  the 
presence  of  the  courts  at  Westminster,  or  the  justices  of  assize, 
or  of  oyer  and  terminer,  he  will  lose  his  hand,  forfeit  his  goods, 
and  the  profits  of  his  lands  during  his  life,  and  suffer  a  perpe- 
tual restraint  of  liberty  (n).  And  so  careful  are  the  courts  to 
protect  the  rights  of  jurors,  that  where  a  town  clerk  published 
an  order  of  the  King's  Bench  in  which  a  jury  was  declared  to 
be  suspected  of  bribery  in  giving  a  verdict,  that  court  granted 
an  information  against  him  {o);  nor  can  any  action  be  supported 
against  a  jur3anan  for  his  verdict,  however  wrongful  and  vexa- 
tious his  conduct  may  have  been  (p). 

Though  the  jurymen  are  thus  protected  in  the  exercise  of  Liability  of 
their  legitimate  functions,  they  are  liable  to  be  punished  for  the^""^^?  ^ 
abuse  of  their  authority,  or  for  any  illegality  in  their  conduct  ment. 
during  the  time  they  are  charged  with  the  trial  of  the  prisoner* 
With  regard  to  these  liabilities,  they  are  to  be  considered  in  two 
relations;  first,  in  their  ministerial  capacity  as  parsons  bound 
to  attend  the  court,  and  to  perform  the  duty  for  which  they  are 
returned  until  they  are  legally  discharged;  and  secondly,  in. 
their  judicial  capacity  as  judges  of  the  facts  to  be  brought  be- 
fore them  in  evidence,  and  of  the  guilt  or  innocence  of  the  party 
indicted  (^)« 

In  the  first  of  these  capacities,  jurors,  like  all  other  *officers,  [#528] 
are  punishable  by  attachment,  or  by  fine,  at  the  discretion  of  the 


(0  2  Dyer,  145.  a.     3  Inst  27,  269.    Hawk.  b.  1.  c.  21.  s.  3.    Burn 

Hawk.  b.  2.  c.  43.  8.  37.    Bac.  Abr.  J.  Jurors,  VT.  Williams  J.  Juries,  III. 

Juries,  fc.  8.  (•)  Tr.  per  Pais,  277.  Hawk.  b.  2. 

(m)  2  Rol.  Abp.  76.    Tp.  per  Paia,  c.  22.  s.  20. 

269.    Hawk.  b.  1.  c.  21.  8.  14.   Bum  (p)  1  T.  B.  513,  4,  5SS 

J.  Jurors,  VI.    Williams  J.  Juries,  (q)  Hawk.  b.  2,  c.  22.  s.  13.    Bac. 

Vm.  Abr.  Juries,  M.  2.  Williams  J.  Juries, 

(n)  2  Rol.  Abr.  76.    Tr.  per  Pais,  VHI. 
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court,  for  any  contempts  of  which  they  may  be  guilty  (r).  Thus 
they  may  be  punished  by  fine  for  not  appearing  at  the  return  to 
the  .venire  in  the  manner  we  have  already  shown  (s).  And,  if 
after  appearii^g,  they  refuse  to  be  sworn  or  withdraw  themselves, 
though  challenged  for  cause  before  the  challenge  is  decided, 
any  court  of  record  may  set  such  fine  upon  them  as  in  their  dis- 
cretion they  shall  regard  as  adequate  (t).  So  if  one  of  the  in* 
dictors  be  returned  upon  the  petit  jury,  and  do  not  challenge 
himself,  he  may  be  fined  (u).  So  if  when  the  jury  are  sworn 
they  refuse  to  give  any  verdict,  they  are  subject  to  a  discretion- 
al)' penalty  (w).  And  where  they  attempt  to  infipose  upon  the 
court,  as  by  offering  a  verdict  as  unanimous  from  which  some 
of  them  dissent  (x*);  or  where  they  cast  lots  in  order  to  deter- 
mine what  verdict  they  shall  deliver  (y) ;  or  where  they  agree 
upon  two  verdicts,  one  to  be  given  in  the  first  instance,  and  the 
other,  in  case  the  court  should  refuse  to  receive  the  irst  (z),  they 
will  incur  the  same  liability*  To  receive  a  bribe  in  order  to 
influence  the  verdict  is  very  highly  criminal  (a) ;  and  not  only 
subjects  the  party  to  fine  and  imprisonment,  but  to  the  forfeiture 
of  ten  times  the  sum  taken,  one  half  to  the  king,  and  the  other  to 
[*529]  the  informer  (A).  And  even  the  sending  for  *or  receiving  instruc- 
tions from  the  prosecutor,  or  the  defendant,  respecting  die  guilt 
or  innocence  of  the  latter,  renders  the  jur3rmen  liable  to  such 
fine  as  the  court  shall  think  proper  to  inflict  (c). 

The  misbehaviour  of  the  jurors  after  they  have  left  the  bar 
IS  tilso,  in  mtny  cases,  a  groimd  to  punish  them.  Thus,  if  they 
separate  before  they  have  given  in  their  verdict  (/f),  or  take  any 


(r)  Tri.  per  Pais,  263,  4.  Hawk, 
b.  2.  c.  22.  s.  14,  8cc.  Bac.  Ab.  Ju- 
ries, M.  2.    Williams  J.  Juries,  VIU. 

(«)  Ante,  •521. 

(0  2  Hale,  309.  8  Co.  Rep.  38. 
Tr.  per  Pais,  268.  Hawk.  b.  2.  c.  22. 
s.  15.  Bac.  Abr.  Juries,  M.  2.  WiU 
liams  J.  Juries,  Vlli. 

(u)  2  Hale,  309. 

(w)  Vaiigh.  152.  Noy,  49.  3  Bulst. 
173.  Hawk.  b.  2.  c  22.  s.  16.  Bac. 
Abr.  Juries,  M.  2.  Williams  J.  Juries, 
VIII. 

(x)  1  Rol.  Abr.  219.  Bro.  Abr.  Ju- 
rors, 28.  Hawk.  b.  2.  c.  22.  s.  17. 
Bac.  Abr.  Juries,  M.  2.  Williams  J. 
Juries,  VIII. 

(y)  3  Keb.  805.  2  Leo.  205,  140. 
1  Stra.  642.  Sir  Tho.  Jones,  83.  Bac. 


Abr.  Juries,  M.  2.    Hawk.  b.  2.  c.  33. 
s.  17.    Williams  J.  Juries,  Vni. 

(z)  Cro.  Eliz.  779.  2  Hale,  311. 
Hawk.  b.  2.  c.  22.  s.  17.  Bac  Abr. 
Juries,  M.  2.  Williams  J.  Juries,  VIU. 

(a)  Hawk.  b.  2.  c.  22.  s.  19.  Bac. 
Abr.  Juries,  M.  2.  Williams  J.  Juries, 

vm. 

(b)  5  TAw.  in.  c.  10.  34  Ed.  HI. 
c.  8.  38  Edw.  HI.  st.  1.  c.  12.  Tr.  per 
Pais,  264,  5.  Bum  J.  Jurors,  VI.  Wil- 
liams J.  Juries,  VIII. 

(r)  Rast.  Ent.  329.  1  Ld.  Raym. 
148.  Hawk.  b.  2.  c.  22.  s.  19.  Bac. 
Abr.  Juries,  M.  2.   Williams  J.  Juries, 

vm. 

(d)  Vaugh.  152.  Hawk.  b.  2.  c. 
22. 8. 18.  Bac.  Abr.  Juries,  M.  2.  Wil- 
liams J.  Juries,  vm. 
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thing  with  them  to  eat  or  drink  (e),  or  actually  eat  or  drink, 
or  otherwise  refresh  themselves  without  leave  of  the  court, 
even  though  they  have  agreed  among  themselves  (/),  they  wiU 
be  liable  to  be  fined  by  the  judges.  But  if  the  eating  or  drink^ 
ing  were  at  their  own  cost  it  will  not  annul  the  verdict,  which  it 
will  do,  if  it  were  at  the  expense  of  the  prosecutor  or  the  defend- 
ant, when  a  new  trial  will  be  ordered  (^)«.  It  will  also  be  re- 
garded as  a  misbehaviour,  if  a  jur}nnan  has  a  piece  of  evidence 
in  his  pocket  and  reads  it  to  his  companions  after  they  have  re- 
tired to  consider,  though  it  will  not  render  the  verdict  inva- 
lid {h)»  But  if  the  jurymen  separate  widiout  consulting  on  the 
evidence,  though  they  afterwards  give  in  a  verdict  agreeable  to 
the  directions  of  the  court,  they  will  not  only  be  liable  to  fine, 
but  a  new  trial  will  be  granted  (i). 

In  their  judicial  character,  however,  jurors  stand  upon  much 
higher  groimd,  and  are  much  less  liable  to  question*  In  civil 
cases,  indeed,  they  are  still  subject  to  the  old  penalty  of  an  at- 
taint, but  this  mode  of  punishment  ^has  long  &llen  into  disuse,  [^1^530] 
and  was  never  allowable  in  criminal  proceedings  (i)*  There  are 
several  instances  in  the  older  authorities  of  juries  being  fined 
and  bound  to  their  good  behaviour,  for  verdicts  palpably  against 
evidence,  and  the  direction  of  the  judges  (/) ;  but  it  was  solemn- 
ly resolved,  after  much  discussion,  that  all  such  sentences  are 
illegal,  and  that  a  juror  is  not,  in  any  way,  punishable  for  a  ver- 
dict, though  it  may  seem  contrary  to  evidence,  as  well  as  the 
direction  of  the  judges  (m).  For  the  jury  are  as  much  judges 
of  the  fact,  as  the  court  are  of  the  law,  and  have  an  absolute 
power  to  acquit  or  convict ;  and  it  would  be  a  greitit  responsi- 
bility for  the  mind  of  a  judge,  if  he  were  to  decide  on  the  guilt 


(«)  1  Dyer,  78.  Hawk.  b.  2.  c.  22. 
8. 18.  Bac.  Abr.  Juries,  M.  2.  Wil- 
liams J.  Juries,  Vm. 

(/)  2  Dyer,  218.  Vatigh.152.  Cro. 
Jac.  22.  2  Hale,  306.  Hawk.  b.  2.  c. 
22.  s.  18.  Bac.  Abr.  Juries,  M.  2.  WU- 
liams  J.  Juries,  VUI. 

(S)  2  Hale,  306.  Cro.  Jac.  22.  Bac. 
Abr.  Juries,  M.  2. 

(A)  2  Hale,  306, 7.  Cro.  Eliz.  616. 
Bac.  Abr.  Juries,  M.  2.  WiUiams  J. 
Juries^vra. 

Si)  Bac.  Abr.  Juries,  M.  2. 
fc)  1  T.  R.  535.    Vaugh.  146.  Tr. 
per  Pais,  274.  Bac.  Abr.  Juries,  M.  1. 


1  Ld.  Haym.  469.  1  Ersk.  Speeches, 
280.  per  Ld.  Mansfield,  ace.  2  Hale, 
310.  cont. 

(OYelv.  23.  Noy,  48.  P»lm.363. 
1  Sid.  272,  3.  1  Keb.  769,  938.  Sir 
The.  Raym.  138.  2  Hale,  311,  312. 
Hawk.  b.  2.  c.  22.  s.  20.  Bum  J.  Ju- 
rors, VI.    Williams  J.  Juries,  Vni. 

(m)  Vaugh.  135.  Sir  The.  Jones, 
16,  17.  Tr.  per  Pais,  274,  5.  1  T.  R. 
535.  2  Keb.  180,  1.  2  Hale,  313. 
Hawk.  b.  2.  c.  22.  s.  20.  Bac.  Abr. 
JurieL  M.  2.  Bum  J.  Jurors,  YI. 
WUKlms  J.  Juries,  Vni. 
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or  innocence  of  the  prisoner  (n).  But  it  is  said,  that  if  it  plainly 
appear  that  the  jury  are  convinced  of  the  truth  of  the  facts  which 
constitute  guilt,  and  they  declare  this  to  the  court,  who  inform 
them,  that  to  give  legal  effect  to  the  verdict  they  must  find  it  in 
a  particular  way,  and  they  obstinately  insist  on  finding  contrary 
to  such  direction,  they  may  be  fined  for  so  manifest  a  piece  <rf' 
injustice  (o)«     And  it  is  also  laid  down  that  if  a  judge  in  order 
the  better  to  enable  him  to  direct  the  jury,  ask  their  opinions 
respecting  a  particular  fact,  and  they  contemptuously  refuse  to 
^ve  it  him,  and  afterwards  insist  on  a  verdict  contrary  to  his 
direction,  that  they  may  be  fined  for  their  wilful  misconduct  (^). 
[*531]    In  case  of  libel,  however,  *it  is  expressly  enacted,  that   the 
judge  shall  not  direct  the  jury  to  find  the  defendant  guilty, 
merely  on  proof  of  the  publication  of  the  paper  in  question,  and 
the  truth  of  the  innuendoes  inserted,  though  the  judge  may  give 
his  opinion  on  the  merits  of  the  case,  as  in  all  other  criminal 
proceedings  (y). 


Of  calling       Ii^  prosecutions  for  felonies,  we  have  seen  that  the  defendant 
to  th*^^  is  frequently  arraigned  and  tried  on  the  same  day,  and  he  con- 
and  his      tinues  in  court  from  the  time  of  his  arraignment  to  that  of  his 
tbere.  ^"    conviction  or  acquittal.     But  on  trials  of  indictments  for  trea- 
son, and  for  misdemeanours,  as  a  time  intervenes  between  the 
arraignment  and  the  trial,  the  defendant  is  brought  up  to  take 
his  trial,  and  the  clerk  of  the  arraigns  calls  to  the  gaoler  to  set 
him  to  the  bar,  as  in  the  following  words,  ^'  Keeper  of  Newgate, 
set  Robert  Lowick  to  the  bar(r)."  If  the  trial  be  in  the  King^s 
Bench,  the  defendant  may  be  brought  into  court  by  habeas  cor- 
pus, or  side  bar  rule  («)•  When  the  defendant  has  been  brought 
to  the  bar  he  is  entitled  to  have  his  irons  removed,  in  order 
that  he  may  not  labour  under  any  kind  of  difficulty  or  disgrace 


(n)  2  Hale,  309,  310,  313.    Tr.  per  (q)   32  Geo.  HI.  c,  60.     I  Ersk. 

Pats,  276,  7.   Hawk.  b.  2  c.  22.  s.  20.  Speech.  13r,  to  the  end.    Williams  J 

(o)  Hawk.  b.  2.  c.  22.  s.  21.     Bac.  Juries^  VIIL 

Abr.  Juries,  M.  2.    Williams  J.  Juries,  (r)  See  form,  4  Hxtg,  St  Tr.  T17^ 

Vin.  737. 

(P)  Vaugh.  144.    Sir  The.  Jones,  (»)  4  Harg.  St.  Tr.  1.  &  777.    Sec 

15,  16.  Hawk.  b.  2.  c.  22.  s.  22.  Bac.  form  of  side  bar  rule,  last  vol.  Load. 

Abr.  Juries,  M.  2.  Williams  J.  Juries,  edit 

vin. 
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whilst  he  takes  his  trial  (t).  And,  in  pursuance  of  the  same  spirit 
of  indulgence,  the  court  will  allow  him  to  sit,  if  he  seems  inca- 
pable of  bearing  the  fatigue,  or  the  trial  be  considerably  protract- 
ed (2/),  and  he  is  entitled  to  the  use  of  pen,  ink,  and  paper,  du- 
ring his  trial  (w).  But  there  is  no  foiindation  for  the  right  of 
a  peer,  which  was  once  insisted  *on,  of  sitting  covered,  and  [*532] 
having  a  place  assigned  him  when  appearing  to  defend  himself 
on  an  information  for  a  libel  (x).  In  cases  of  mere  misdemean- 
ours,  however,  where  the  defendant  has  not  been  in  previous 
custody,  he  is  not  necessarily  nor  generally  present  (^). 

The  sheriff  having  returned  into  court  the  panel  of  the  jury  (z).  Calling 
and  the  time  for  the  trial  having  arrived,  the  clerk  calls  the  ^^"^' 
petit  jury  on  their  panel  by  saying,  "you  good  men  that  are  im- 
panneled  to  try  the  issue  joined  between  our  sovereign  lord  the 
king,  and  the  prisoner  (or  "prisoners")  at  the  bar,  answer  to 
your  names  upon  pain  and  peril  that  shall  fall  thereon  (a)." 
When  this  is  done,  and  a  full  jury  appears,  the  clerk  of  arraigns 
calls  to  the  prisoner  at  the  bar  and  says  to  him,  "  These  good 
men  that  you  shall  now  hear  called,  are  those  which  are  to  pass 
between  our  sovereign  lord  the  king,  and  you  ("  upon  your  se- 
veral lives  and  deaths"  if  it  be  a  capital  offence),  if  therefore 
you,  or  any  of  you  will  challenge  them,  or  any  of  them,  you 
must  challenge  them  as  they  come  to  the  book  to  be  sworn,  be- 
fore they  are  sworn,  and  you  shall  be  heard  (^)."     The  clerk 
then  proceeds  to  call  each  juror  by  name  and  to  swear  him*  On 
the  trial  of  an  indictment  for  high  treason,  when  a  panel  of  the 
jury  has  previously  been  delivered  to  die  prisoner,  it  is  the 
course  to  call  the  jurors  in  die  order  on  the  panel  (c) ;  but  when 
the  trial  is  by  a  special  jury,  and  a  tales  is  prayed,  or  by  a  com- 
mon jury,  die  box  containing  the  papers  with  the  names  of  the 
common  jury  is  to  be  shut  and  shaken,  and  then  opened  in  the 


(0  1  Leach,  36.   2  Inst  315.   Kel.  (a)  2  Hile,  293.    Bac.  Abr.  Juries 

10.    3  Inst.  34.  2  Hale,  219.  4  Hatv.  F.    Cro.  C.  C.  7,  482,  3.    Williams 

St.  Tr.  697.    6  Id.  230.    Hawk.  b.  2.  J.  Juries,  VI.    Dick.  Sess.  183.    See 

c.  28.  8. 1.    4  Bla.  Com.  322.    Cro.  form  Cro.  C.  C.  r,  482,  3.  at  assizes, 

C  C.  9.  Dick.  Sess.  182.  at  sessions,  last  voL 

(u)  6  T.  n.  531.  Lond.  edit 

(w)  4  Hai^.  St  Tr.  704.  (b)  Cro.  C.  C.  7.    4  Harg.  St  Tr. 

Cr)  I  £sp.  Rep.  227,  228.  72^  747.  see  foim  at  assizes,  Cro.  C. 

(y)  Ante,  •411.  as  to  appearance  C.7.  4 Harg.  St.  Tr.  723,  747.  At 
by  attorney.    4  Bla.  Com.  375.            ,  sessions,  Dick.  Sess.  182, 3.   Last  voL 

(z)  2  Hale,  293.   Bac.  Abr.  Juries,  Ix>nd.  edit 

f.    Cro.  C.  C.  7.    Williams  J.  Juries,  (c)  4  Hare.  St  Tr.  750. 
VI. 

Vol,  L  3  1 
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r*533]   ^presence  of  the  prisoner,  and  such  papers  taken  out  successive* 

The  proceedings  on  the  trial  of  a  misdemeanour  traversed  at 
^  the  assizes  (e),  and  also  the  proceedings  at  sessions  (f)  are 

nearly  the  same,  as  those  we  have  just  considered,  the  clerk  of 
the  peace  in  the  latter  court  calling  the  jury,  and  informing  the 
prisoner  when  he  is  to  challenge  such  jur}% 


> 


Of  chal-  From  the  words  of  the  clerk's  address  to  the  prisoner,  it  is 
evident,  that  this  is  the  proper  time  to  exercise  the  right  of 
challenging,  and  therefore,  before  we  proceed  to  the  swearing 
of  the  jury,  and  the  subsequent  proceedings,  we  will  consider 
the  law  relative  to  challenges,  and  the  mode  in  which  the  right 
is  to  be  claimed* 

The  term  challenge  is  used  in  law  for  an  exception  to  jurors 

who  are  returned  to  pass  on  a  trial,  and  it  is  either  to  the  airay, 

or  to' the  poUs.    To  the  array,  is  when  exception  is  taken  to  the 

whole  number  impanneled;  and  to  the  polls,  is  when  some  one 

or  more  are  excepted  against  as  not  indifferent.     Challenge  to 

jurors  is  also  divided  into  challenge  principal  or  peremptory, 

and  challenge  per  cause ;  u  e«  upon  cause  or  reason  (^). 

GhallenTO      The  challenges  to  the  array,  or  the  polls,  may  be  made  either 

of  the        ^y  ^e  crown  or  the  defendant.     On  the  part  of  the  former,  it 

^^S'         seems  that  at  common  law,  any  number  of  jurors  might  have 

been  peremptorily  challenged,  without  alleging  any  other  rea« 

son  for  the  objection  than  ^^quod  non  boni  sunt  pro  rege(A).'' 

[*534]  This  power,  however,  *being  found  very  liable  tp  abuse,  was 

taken  away  by  33  £dw«  I.  stat.  4*  commonly  called  ordinatio  de 

inquisitionibus,  wliich  has  been  construed  to  extend  to  criminal 

as  well  as  civil  proceedings  (i).     But  it  is  agreed  that  under 


(rf)  11  Harg.  St.  Tr.  266.  and  see  (A)  Co.  Lit  156.  b,    2  Boll.  Abr. 

3  Geo.  II.  c.  25.  s.  11.  645.    Hawk.  b.  2.  c.  43.  s.  2.    Bac. 

(e)  Cro.  C.  C.  483.  see  forms,  Cro.  Abr.  Juries,  E.  10.    Com.  Dig.  Chal- 

C.  C.  483.   Last  vol.  Lond.  edit.  lenge,  C.  1. 

(/)  Dick.  Sess.  182, 3.   See  forma  (s)  Moor,  595.    Hawk.  b.  2.  e.  43. 

Dick.  Sess.  182,  3.    Last  vol.  Lond.  9.  3.  Com.  Dig.  Challenge,  C.  1.  Bac. 

edit.  Abr.  Juries,  £.  10.    4Bla.  Com.  353. 

(^)  Jac.  Die.  Cliallenge. 

« 

*  At  to  ehaneneei  in  eeneni,  ace  2  Hale,  367  to  S76.  Kaw>-.  b.  s.  c  41.  per  tfytara.  Bae,  Abr. 
Jtiriex,£.  Com.Dig.CluUlaige.  4  BUu  Com.  35S  to  35Jii  Bom  J.  Jurors,  IV.  Williaou  J.  Juries, 
V.    Dttk.  Sen.  183  S>  19U 
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this  statute,  the  crown  is  not  compelled  to  show  any  cause  of 
challenge  until  the  panel  is  gone  through,  so  that  it  may  appear 
that  there  will  not  be  sufficient  to  try  the  prisoner,  if  the  pe- 
remptory objection  is  admitted  to  prevail  (i).  And  it  has  been 
also  holden  that  if  die  defendant  in  order  to  oblige  the  king  to 
shovr  cause,  challenge  the  touts  paravaile,  he  must  first  show  all 
his  causes  of  objection^  before  the  king  can  be  called  upon  to 
show  the  grounds  of  his  challenges  (/)•  And  it  is  quite  clear  • 
that  the  prosecutor  may  challenge  the  array  or  the  polls,  for 
cause  shown  in  the  same  way  as  the  defendant  (m). 

Challenges  on  behalf  of  the  £^^/i^an^  are  either  peremptory  Ch&Uen- 
or  with  cause.     Peremptory  challenges  are  those  which  are^^alfof* 
made  to  the  juror  without  assigning  any  reason,  and  which  the  ^^e  «ie. 
courts  are  compelled  to  allow.    The  number,  which  in  all  cases 
of  felony,  the  prisoner  was  allowed  by  the  common  law  thus 
peremptorily  to  challenge,  amount  to  thirty-five,  or  one  under 
the  number  of  three  full  juries  (n).  This  number,  has,  however, 
been  altered  by  several  legislative  provisions.  Thus  by  22  Hen. 
Vlll.  c.  14.  8.  7.  made  perpetual  by  32  Hen.  VIII.  c.  3.  no 
person  arraigned  for  petit  treason,  high  *trea8on,  murder,  or   [*535] 
felony,  shall  be  admitted  peremptorily  to  challenge  more  than 
twenty  of  the  jurors.     And  by  33  Hen.  VIII.  c.  23.  s.  3.  the 
same  restriction  is  extended  to  cases  of  high  treason.     But  as 
far  as  these  statutes  respect  either  high  or  petit  treason,  it  is 
agreed  that  they  were  repealed  by  the  1  and  2  Ph.  and  M.  c. 
lO.  which  by  enacting  that  all  trials  for  treason  shall  be  carried 
on  as  at  common  law,  has  revived  the  original  number  as  'far  as 
it  respects  those  offences  (o)*    So  that,  at  the  present  day,  in 
cases  of  high  and  pedt  treason,  the  prisoner  has  thirty-five  pe- 
remptory challenges  I  in  murders  and  all  other  felonies,  twen- 


{k)  1  Vent.  309,  310.  Sir  Tho. 
lUym.  473,  4.  Skin.  82.  2  St,  Tr. 
744.  3  St.  Tr.  52,  869.  2  Hale,  271. 
Hawk.  b.  2.  c.  43.  s.  3.  Bac.  Abr. 
Juries,  £.  10.  4  lihi.  Com.  353.  Id. 
ibid.  n.  8. 

(I)  3  St.  Tr.  52.  Sir  Tho.  Ravm. 
473,4.  Skin.  82.  3  St.  Tr.  4.  4  St. 
Tr.  177,  407.  Hawk.  b.  2.  c.  43.  a.  3. 
Bac.  Abr.  Juries,  £.  10. 

(«i)  Co.  Lit.  156.  2  Inst.  431.  2 
Hale,  271.    Bac.  Abr.  Juries,  £.  10. 

(n)  Co.  Lit.  156.    Bro.  Abr.  Chal- 


lenge,  70,  74,  75,  217.  2  Hale,  268. 
Hawk.  b.  2.  c.  43.  s.  7.  Com.  Di^. 
Challen^,  C.  1.  Bac.  Abr.  E.  9.  4  BU 
Com.  354.  2  V/oodes.  498.  Burn  J. 
Juries,  IV.  Williams  J.  Juries,  V. 
Dick.  Sess.  185. 

(o)  Co.  Lit.  156.  Bro.  Abr.  Chal- 
lenge, 217.  3  Inst.  227.  Fost.  106, 7. 
2  Hale,  269.  Hawk.  b.  2.  c.  43.  s.  8. 
Bac.  Abr.  Juries,  E.  9.  Bum  J.  Ju« 
rors,  IV.  Williams  J.  Juries,  V.  Dick.  . 
Scs9.  185. 
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ty  (p);  and  in  misprision  of  treason,  the  point  seems  to  be  un* 

settled  (y)[l]. 

The  right  of  peremptorily  challenging  is  admitted  only  in  fa* 
vour  of  life;  and  though  it  may  be  demanded  even  in  clergy- 
able felonies,  it  can  never  be  allowed  to  a  defendant  accused  of 
a  mere  misdemeanour  (r).  Nor  can  they  be  allowed  in  any  caae, 
except  upon  the  plea  of  not  guilty,  for  no  peremptory  challenges 
.are  ever  admitted  on  the  trial  of  collateral  issues  (s).  But  when 
the  right  of  challenging  exists,  though  stverzl  defendants  are 
tried  by  the  same  inquest,  each  individual  has  a  right  to  the  full 
number  of  his  challenges ;  but  if  they  refuse  to  join  in  their  chal- 
lenges, they  must  be  tried  separately,  in  order  to  prevent  the 
delay  which  might  arise  from  the  whole  panel  being  exhaust- 
ed (t). 

^There  seems  to  have  been  some  difference  of  opinion  aa  to 
what  was  to  be  done  when  a  prisoner  challenged  peremptorily 
more  than  thirty-five  jurors  at  common  law,  whether  it  was  to 
be  regarded  as  a  standing  mute,  or  as  amounting  to  a  convic- 
tion (zi).  The  latter  seems  to  be  the  better  opinion;  but  the 
question  cannot,  at  the  present  day,  be  material,  since  the^eflfects 
of  standing  mute,  and  conviction,  are  precisely  similar  {rv)»  But 
it  seems  that  if,  in  cases  of  felony,  the  prisoner  challenge  more 


{p)  Fost.  106,  7.  4  Bla.  Com.  354. 
Hawk.  b.  2.  c.  43.  s.  8.  Bac.  Abr.  Ju» 
ries,  £.  10.  WUlianis  J.  Juries,  Y. 
Dick.  Sess.  185. 

(q)  3  Inst.  27.  a.  Hawk.  b.  2.  c.43. 
s.  5.     Williams  J.  Juries,  V. 

(r)  Co.  Lit.  156.  2  Harg.  St.  Tr. 
808.  4  Harg.  St.  Tr.  1.  4  Bla.  Com. 
352.  n.  7.    Bum  J.  Jurors,  IV. 

(»)  1  Bla.  Rep.  6.  2  Hale,  267. 
Fost.  42.    Bac.  Abr.  Juries,  £.  9.    4 


Bla.  Com.  353.  n.  7.  ace  sed  vid*  Co. 
Lit.  157.  b.  Hawk.  b.  2.  c.  43.  s.  6. 
cont. 

(0  3Salk.81.  Fost  106, 7.  Plowd. 
100.  Co.  Lit,  156.  b.  2  Hale,  268. 
Bac.  Abr.  Juries,  £.  10. 

(«)  Plowd.  262.  3  Inst.  227,  8.  2 
Hale,  268.  Hawk.  b.  2.  c.  43.  s.  9. 
Bac.  Abr.  Juries,  £.  9.  4  Bla.  Com. 
354. 

(w)  Ante,  •428.  12  Geo.  HI.  c.20. 


[1]  FzvssTLYATinx. — Tbe  following  are  the  legislative  enactments  relatiTc 
to  challenges. 

1.  Upon  all  trials  of  capital  crimes,  lawful  challenges  shall  be  allowed. 

1  Sndth'8  Lava  of  Pejin.  112. 

2.  By  the  act  of  5th  April,  1790,  altering  the  penal  code,  peremptory  chal- 
lenges are  allowed  in  all  cases  wherein,  by  law,  tney  were  heretofore  allowed. 

2  Smith's  L,  P.  532. 

3.  No  person  indicted  for  any  crime,  tbe  punishment  of  which  is  altered  by 
the  act  of  22d  April,  1794,  shall  lose  any  peremptory  challenge,  to  which  he 
or  she  would  have  been  entitled,  had  not  that  law  existed.  3  SnatWsL*  P.  190. 

4.  In  all  civil  suits  -each  party  shall  be  allowed  to  challenge  two  jurors 

Eeremptorily,  and  in  all  crimuial  prosecutions,  wherein  peremptory  challenges 
ave  not  been  before  permitted,  by  law,  the  defendant  or  defendants  shall  be 
allowed  to  challenge  K>ur  jurors  peremptoiily.    5  Smith*8  X.  F,  59. 
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than  twenty,  and  less  than  thirty-five,  which,  by  the  common 
law,  he  might  properly  have  done,  the  chaUenge<will  merely  be 
overruled  and  disregarded,  and  the  trial  will  proceed  upon  the 
plea  of  not  guilty,  because  the  words  of  that  statute  are  ^^that 
he  be  not  admitted  to  challenge  more  than  twenty,"  which 
merely  implies  that  the  challenge  above  that  number  shall  be 
void  without  affixing  any  other  penalty  (^). 

Challenges  for  cause  are  of  two  kinds — 1st,  to  the  whole  ar-  Of  chal- 
ray :   2d,  to  individual  jurymen.    To  challenge  the  array,  is  to  ^"fe* 
except  at  once  to  all  the  jurors  in  the  panel,  on  account  of  some  ^-  '^^  ^® 
original  defect  in  making  the  return  to  the  venire  (y).     It  is 
either  a  principal  challenge  or  for  favour,  the  former  of  which 
is  foanded  on  some  manifest  partiality,  and  is  therefore  decisive, 
while  the  grounds  of  the  latter  are  less  certain,  and  left  to  the 
determination  of  triers,  in  the  manner  we  shall  state  hereafter  (z)* 
The  legitimate  causes  of  a  principal  challenge  are  not  very  numcr 
rous.     Thus,  if  the  sheriff  be  the  actual  prosecutor  or  the  party 
aggrieved,  the  array  may  be  challenged,  though  no  objection 
can  be  taken  in  arrest  of  *judgment  (a).     So  if  the  sheriff  be  of  [#537] 
actual  affinity  to  either  of  the  parties,  and  the  relationship  be 
existing  at  the  time  of  the  return  (^), — ^if  he  return  any  indivi- 
dual at  the  request  of  the  prosecutor  or  the  defendant  (c), — or 
any  person  whom  he  believes  to  be  more  favourable  to  one  side 
than  to  the  other  (rf), — if  an  action  of  battery  be  depending  be- 
tween the  sheriff  and  the  defendant,  or  if  the  latter  have  an  ac- 
tion of  debt  against  the  former  (e),— the  array  may  b^  quashed 
on  the  presumption  of  partiality  in  the  officer.     So  also  if  the 
sheriff  or  his  bailiff  who  makes  the  return,  is  under  the  distress 
of  the  party  indicting  .or  indicted,  or  has  any  pecuniary  interest 
in  the  event,  or  is  counsel,  attorney,  servant,  or  arbitrator  in  the 
same  cause,  a  principal  challenge  will  be  admitted  (/).     And, 


(x)  3  Inst.  227*.  3  Hale,  270.  Hawk, 
b.  2.  c.  43.  8.  9.  4  Bla.  Com.  354. 
Bac.  Abr,  Juries,  B.  9. 

(jr)  Co.  lit  156.  a.  Bac.  Abr.  Ju- 
ries, E.  1.  Williams  J.  Juries,  V. 
Dick.  Sess.  183.    Tidd.  5  Ed.  845. 

(x)  -Co.  Lit.  156.  a.  Bac.  Abr.  Ju- 
ries, E.  1.  Williams  J.  Juries,  V. 
Dick.  Sess.  183. 

(a)  1  Leach,  101.  WilHams  J.  Ju. 
ries,  V. 

ib)  Co.  Lit.  156.  a.  Williams  J. 
Juries,  V,  Burn  J.  Jurors,  IV.  1. 
Dick.  Sea.  183, 4. 


(c)  Co.  Lit.  156.  a.  Bac.  Abr.  Ju- 
ries, E.  1.  Bum  J.  Jurors,  IV.  1. 
Williams  J.  Juries,  V.  Dick.  Sess. 
184. 

(rf)  Co.  Ut.  156.  a.  Bac.  Abr.  Ju- 
ries, E.  1. 

(e)  Co.  Lit.  156.  a.  Bac.  Abr.  Ju- 
ries, E.  1.  Bum  J.  Jurors,  IV.  1. 
Williams  J.  Juries,  V.  Dick.  Sess. 
184. 

(/)  Co.  Lit.  156.  a.  3  Burr.  185, 
6.  Bac.  Abr.  Juries,  E.  1.  Bum  J. 
Jurors,  rv.  1.  Williams  J.  Juries,  V. 
Dick.  Sess.  184. 
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to  the  polls  (y) ;  that  is,  he  may  separatdy  object  to  each  juty* 
man  as  he  is  about  to  be  sworn.  And  challenges  to  the  polls 
like  those  to  the  airay,  are  either  principal  or  to  the  favour  (s); 
and)  after  challenging  thirty*iive  jurors  in  treason,  and  twen^ 
in  felony,  peremptorily,  the  defendant  may,  for  cause  shown, 
challenge  as  many  jurors  as  may  be  called,  so  as  to  exhaust  one 
or  more  panels,  if  his  causes  of  objection  be  well  founded  (a). 
The  most  important  causes  of  the  first  of  these  descriptions  of 
challenges  are  propter  honoris  respectum,  propter  defectum, 
propter  affectum,  and  propter  delictum  (A),  which  we  shall  now 
proceed  to  consider. 

A  challenge  propter  honoris  respectum^  is  allowed  where  a 
peer  or  lord  of  parliament  is  sworn  upon  a  jury  for  the  trial  of 
a  commoner  (c).  It  is  clearly  setded  that  he  may  challenge 
himself  or  have  a  writ  of  privilege  in  order  to  discharge  him  (</) ; 
and  it  seems  to  be  the  better  opinion,  that  either  party  ma}' 
challenge  him  on  the  ground  of  his  dignity  (je) ;  because  he  is 
not  within  the  description  of  pares  patrie  but  belongs  to  a  high- 
er order  of  the  state  (/*)•  But  members  of  the  house  of  com- 
r^54i]  mons  do  not  appear  stricdy  to  have  any  title  to  claim  such  *an 
exemption  On  account  of  that  circumstance,  and,  of  course,  it 
cannot  operate  as  a  ground  of  challenge;  though  the  court  will 
discharge  them  on  their  request,  especially  if  parliament  be 
actually  situng  (^). 

A  challenge  propter  defectum^  may  be  either  on  account  of 
some  personal  objection  as  alienage,  infancy,  old  age,  or  a  de« 
ficiency  in  the  requisite  property.  But  as  we  have  fully  conn- 
dered  the  necessary  qualifications  which  all  jurors  must  possess 


t: 


[y)  Co.  Lit.  156.    Bui.  N.  P.  30r. 

(x)  Com.  ,Di^.  Challen^  C.  2. 
Wilbams  J.  Junes,  V.  Dick.  Sess. 
185. 

(a)  Com.  Dig.  Indictment,  M. 

{bS  Co.  Lit.  156.  b.  Com.  Dig. 
Challenge,  C.  2.  4  Bla.  Com.  o^, 
Williams  J.  Juries,  V.  Dick.  Sess. 
185.    Tidd.  5  Ed.  845. 

(c)  Co.  Lit.  156.  b.  2  Rol.  Abr. 
646.  6  Co.  Rep.  5^.  9  Co.  Rep.  49. 
Bro.  Abr.  Challenge,  209.  Sir  Wm. 
Jones,  153.  Hawk.  b.  2.  c.  43.  s.  11. 
3  Bla.  Com.  361.  Com.  Dig.  Chal- 
lenge, C.  2.  Bac.  Abr.  Juries,  £.  6. 
Burn  J.  Jurors,  IV.  Williams  J.  Ju- 
ries, V.  Dick.  Sess.  186.  Tidd.  5th 
Kd.  845. 


(rf)  3  Dver,  314.  Co.  Lit  156.  b. 
Bro.  Abr.  Challenge,  209.  Hawk,  b, 
2.  c.  43.  8.  11.  Com.  Dig.  Challenge, 
C.  2.  Bac.  Abr.  Juries,  E.  6.  3  Bla. 
Com.  361.  Bum  J.  Juron,  IV.  1. 
Williams  J.  Juries,  V.  Dick.  Sess. 
186.    Tidd.  5;th  Ed.  845. 

(e)  Co.  Lit  156.  b.  9  Co.  Rep.  49. 
Sir  Wm.  Jones,  153.  Hawk.  b.  2.  c. 
43.  8.  11.  3  Bla.  Com.  361.  Com. 
Dig.  Challenge,  C.  2.  Bac.  Abr.  Ju- 
ries, E.  6.  Burn  J.  Jurors,  IV.  Wil- 
liams  J.  Juries,  V.  Dick.  Sess.  186. 
2  Tidd.  845. 

(/)  Co.  Ut  156.  b.  Bac.  Abr. 
Juries,  E.  6. 

{g)  Bac.  Abr.  Juries,  E.  6.  Lamb 
396.    Dick.  Sess.  84^  5. 
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both  in  rdadan  to  their  character  (h)  and  estate  (i),  it  wiH  be 
sufficient  to  observe  that  wherever  any  of  those  requisites  are 
wanting,  the  jurymen  may  be  challenged  either  by  the  crown  or 
the  prisoner.  The  prisoner,  therefore,  on  the  trial,  may  ask 
the  juror  called,  ^^  are  you  a  freeholder  within  the  city  of  Lon- 
don, of  sglO  a  year?''  and  on  his  answering  in  the  affirmative, 
the  prisoner  may  challenge  him  peremptorily  (i). 

The  third  description  of  challenges  are  those  which  arise 
propter  cfftctum^  or  on  the  groimd  of  some  presumed  or  actual 
partiality  in  the  juryman  who  is  made  the  subjea  of  (4>jection. 
For  die  writ  requiring  that  the  jury  should  be  free  from  all 
exception  and  of  no  affinity  to  either  party,  must  evidently  in* 
dnde  both  these  grounds  of  challenge  (/).    If,  therefore,  the 
juror  is  related  to  either  party  within  the  ninth  degree,  though 
it  is  only  by  marriage,  a  principal  challenge  will  be  admitted  (m). 
So  also  if  he  has  acted  as  godfather  to  a  child  of  the  prosecutor 
or  defendant,  he  may  be  challenged  for  that  reason  (n).  And  it 
win  be  no  answer  to  such  a  challenge,  that  he  is  also  related  to 
the  odier  party,  because  by  the  terms  of  the  writ,  he  ought  to 
be  akin  to  nddier  (o)*    Tlius  also  if  the  juryman  be  under  the 
power  of  either  *party  or  in  his  employment,  or  if  he  is  to  re-  [*^4S] 
ceive  part  of  a  6ne  upon  conriction,  or  if  he  has  been  chosen 
arbitrator  in  case  of  a  personal  injury  for  one  of  the  parties,  or 
has  eaten  and  drank  at  his  expense,  h^  may  be  challenged  by  the' 
otiier  (^).    So  if  there  are  acjions  depending  between  the  jury- 
man and  one  of  the  pardes,  which  imply  hostility,  thgt  will  be 
a  ground  of  principal  challenge,  though  odier  actions  only  war- 
rant chaBenges  to  the  favour  (f)*    And,  in  general,  the  causes 
of  tlu8  nature  which  would  justify  a  challenge  to  the  array,  on 
the  ground  of  the  presumed  partiality  of  the  sheriff,  will  be  suf- 
ficient exceptions  to  an  indiridual  juror  (r). 


(^)  Ante,  •30r»  *502.  3  BU.  Com. 
361.    Dick.  Sess.  106. 

M  Ante,  •502. 

; fc)  4  Harg.  St.  Tr.  TSO. 

[0  Bac.  Abr.  Juries*  £.  5.  WU^ 
liams  J.  Jiuon^  IV.  1. 

(m)  Co.  lit  157.  s.  Finch»  401. 
Bac.  Abr.  Juries,  E.  5.  3  Bb.  Com. 
363.  Bum  J.  Jurors,  IV.  1.  Wil. 
l&ttos  J.  Juries,  y.   Dick.  Sess.  186. 

Vol.  L 


(n)  Co.  Lit.  157.  a.  Bum  J.  Jurors, 
IV.  1. 

(o)  Co.  lit  157.  a.  Bac.  Abr.  Ju- 
ries, £.  5. 

(p)  Co.  lit  157.  Bac.  Abr.  Ju- 
ries, £.  5.  Bum  J.  Jurors,  IV.  1. 
IViffiams  J.  Juries,  V.  Dick.  Sess. 
186,7.    Tidd.  5  Ed.  846. 

(9)  Co.  lit  157.    Dick.  Seu.  187. 

(r)  Sec  Ante,  *S^  V,  •S. 
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^actusd  partiality  may  also  be  shown  as  well  as  a  supposed 
Thus  if  a  juryman  has  expressed  his  wishes  as  to  the 

/of  die  trial,  or  his  opinion  of  the  guik  or  innocence  of  tbe 

defendant,  widi  a  malicious  hitention,  on  evidence  of  those  fiuts, 
he  will  be  set  aside  («)•  And  if  either  party  has  exhorted  him 
as  to  the  nature  of  his  ver<&ct,  he  may  be  challenged,  but  not 
if  die  entreaty  merely  were  to  attend  and  act  according  to  his 
conscience  (^)  [1]«  If  it  be  ptoved  diat  the  juror  has,  in  eon* 
tempt  called  his  dogs  by  the  names  of  the  king's  witnesses,  that 
will  be  a  suffici^it  ground  of  chaDenge  on  the  bdialf  of  his 
majesty  (m). 

By  the  statute  25"  Edw.  III.  c.  3.  a  man  who  has  acted  as  a 
grandjur3rman  on  the  finding  of  a  bill  of  indictment  may  be 
objected  to  if  returned  to  serve  on  the  pedt  jury  (tv)^  And  the 
provisions  of  this  statute  have  been  construed  to  ^tend  not 
[#543]  only  to  the  same  indictment,  but  '^so  to  any  other  in^ctment 
for  die  same  dSenCe,  or  where  the  matter  which  then  came  in 
question  happens  here  to  be  material  (x)*  But  it  wiH  be  no 
ground  of  challenge,  that  one  of  the  panel  has  been  on  a  former 
jury,  which  convicted  others  upon  the  same  indictment,  because 
every  man  must  be  tried  upon  the  evidence  of  his  own  giidt 
widiout  reference  to  diat  of  his  associates  {y). 

The  last  ground  for  a  principal  challenge  to  the  polls  is  prop^ 
ter  deiictum^  or  the  legal  incompetence  of  the  juror  on  the  ground 
of  infamy.  Thus  if  he  has  been  qonvicted  or  a^ainted  of  trea- 
son, felony,  perjury,  conspiracy,  or  any  crime  for  whi^h  he 
ought  to  lose  life  or  member,  or  if  for  some  infamous  offence,  he 
has  received  judgment  of  the  pillory,  tumbrel,  or  odi^  shame- 
ful exposure,  or  to  be  whipped,  branded,  or  sdgmatized^  or  if 
he  has  been  attainted  of  false  verdict,  praemunire  or  forgeiy; 
or  outlawed  or  excommuliicated,  or  if  he  has  proved  recreant 

(t)  4  Hary.  St  Tr.  748.   Hawk.  b.  liams  J.  Juries,  V.    Dick.  Sess.  IST. 
2.  c.  43.  8.  28.    Bac.  Abr.  Juries,  B.  (»)  3  St  Tr.  317.    Hawk.  b.  2.  c. 

5.    Bum  J.  Jurors,  IV.  1.    Williams  43.  s.  20.    Bac.  Abr.  Juries  E.  5. 
J.  Juries,  V.    2  tldd.   846.    Dick.  (w)  4  Harg.  St.  Tr.  750. 

Seas.  186.  (<r)  1  SicL  244.    Hawk.  b.  2.  c  43. 

(t)  Co.  Lit.  157.  Bac.  Abr.  Juries,  s.  27.    Bac  Abr.  Juries,  E.  5. 
E.  5.    Bum  J.  Jurors,  IV.  1,    M^ii-  (y)  4  St  Tr.  738.    Kel.  9. 


[1]  MAS8Acin7sxTT8.*-A  ucw  trial  was  granted  in  a  prosecution  fsr  larocnr* 
it  appearing  that  two  of  the  traverse  jurors  had  been  members  of  tiie  grand 
jury  who  foand  the  bill  of  indictment.    13  Mttt.  T.  B.  291. 
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when  champion  in  the  trial  by  battle;  he  may  be  chdlenged 
and  the  exception  must  prevail  (a;}«  And,  in  these  cases,  even 
the  king's  pardon  will  not  remedy  the  defect  which  the  opera- 
tion of  justice  has  created  (a).  But  it  has  been  doubted  how  far 
an  outlawry  in  a  mei^e  personal  action  is  a  ground  of  chal- 
lenge (b).  And  all  the  grounds  of  challei^,  it  is  said,  are  only 
to  the  favour,  unless  the  party  relying  upon  them  is  ready  to 
produce  the  record  of  the  former  conviction  (c).  It  has  also 
been  holden,  that  if  a  juryman  be  sworn  by  a  wrong  name,  this 
is  merely  a  ground  of  challenge  and  will  form  no  objection  in 
arrest  of  judgment  (^)« 

^Chdttige  to  the  foliaforfavMr^  are  when,  though  the  juror  {^^44} 
is  not  so  evidend^  partial  as  to  amoimt  to  a  principal  challenge,  2gjf^°^ 
yet  there  are  reasonable  grounds  to  suspect  that  he  will  act  poUs  for 
imd^*  some  undue  influence  or  prejudice  (e).  The  causes  of  such 
a  challenge  are  manifestly  numerous  and  dependent  on  a  vane- 
ty  of  circumstances;  for  the  question  to  be  tried  is  wjiether  the 
juyman  is  altogedier  mdifferent  as  he  stands  unsworn  {/),  be-       • 
cause  he  may  be  even  unconscious^  to  lumself  swayed  to  one   ^ 
Side,  and  indulge  his  own  feelings  when  he  thinks  he  is  in- 
fluenced entirely  by  the  weight  of  evidence  (j^).     And  as  the 
writ  of  venire  directs  those  to  be  returned  by  whom  the  trudi 
may  be  best  known,  it  exdudes  all  who  are  apparently  partial 
without  any  trial,  as  not  falling  within  its  qualifications,  but 
where  there  is  a  doubt  or  suspicion,  it  implies  that  it  shall  be 
investigated  by  a  trial  (k).    Of  this  latter  description  is  the  case 
where  the  party  and  the  jurymau  are  fellow  servants,  where  the 
latter  has  been  entertained  in  the  former's  house,  or  where  he 
has  been  appointed  aibitrator  by  both  the  parties  to  terminate 
their  differences  (t)«    And,  in  general,  the  same  circumstances 
will  operate  as  a  grouxid  of  objection  to  the  favour  of  a  single 


(r)  Ante,  •307.  Co.  lit.  158.  2 
Rol.  Abr.  469.  3  Bla.  Com.  363,  4. 
Bae.  Abr.  Juries,  £.  2.  Bum  J.  Ju- 
rox3,IV.  WilluunsJ.JuriesyV.  Tidd. 
5th  Ed.  846.    Dick.  Sess.  186, 7. 

(a)  2Bulst  154.  2  llale,  277.  Bsc. 
Abr.  Juries,  £,  2. 

(b)  Cro.  Car.  134.  Sir  Wm.  Jones, 
198. 

{c)  Bad.  Abr.  Juries,  £.  5.    Dick. 
Sees.  187. 
(d)  12  East,  231.  D.  a«  Burn  J.  Ju- 


rors, E.  5.    4  Hai<Bf.  St  Tr.  739,  740. 

(tf)  Co.  Lit.  157.  b.  Bac.  Abr.  Ju- 
ries, E.  5.  IViUiams  J.  Juries^  V. 
Dick.  Sees.  188. 

(/)  Co.  Lit.  157.  b.    Bac.  Abr. 
Junes,  £.  5.    WilUams  J.  Juries,  V. 
i^ick.  Sess.  188. 
r)  Id.  ibid. 
»)  Id.  ibid. 

(i)  Co.  lit.  157.  Bac.  Abr.  Juries^ 
£.  5,  Bum  J.  Jurors^  IV.  1.  WiUiaais 
J.  Jttrie9»  V. 
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juryman,  as  we  have  seen  may  be  urged  on  a^ challenge  to  the 
array,  for  the  partiality  oi  the  retunung  officer  (i)* 
Of  the  No  challenge  can  ever  be  made  either  to  the  array  or  the 

chaUenge.  P^^^  ^^^^  ^  ^^  j^^  have  made  their  appearance,  because  if 
that  should  not  be  the  case,  the  issue  will  remain  pro  defectu 
juratorum;  and,  on  this  account,  the  party  who  intends  to  chal- 
lenge the  array  may  pray  a  tales  to  -complete  the  number  and 
[*54>5]  then  object  to  the  panel  (/)•  *Netliier  can  the  party  challenge 
the  array  or  any  particular  jur]ahen  after  they  have  been  sworn, 
on  the  same,  or,  according  to  the  better  opinion,  on  any  fdlow^ 
ing  day,  unless  for  some  cause  which  arose  after  the  adminis- 
tering of  the  oath,  or  by  the  consent  of  the  attorney  general  (m). 
It  follows,  theflefore,  that  the  proper  time  for  challenging  is 
between  the  appearance  and  the  swearing  of  the  jurors.  After  a 
challenge  to  the  array  the  party  may  challenge  the  poQa,  but 
after  he  has  excepted  to  any  of  the  individual  jurymen,  he  can- 
not object  to  the  whole  panel  (n).  If  there  be  several  objections 
•  to  the  same  juror,  they  must  all  be  suggested  at  the  same 
time((7);  and  when  the  rig^t  to  chalknge  for  hundredors  or 
knights  was  enforced,  it  was  necessary  to  exert  it  before  so 
many  were  sworn  as  would  serve  for  that  purpose  or  the  party 
would  lose  the  benefit  (p).  But  if  a  juror  be  chaUenged  by  one 
side  and  found  to  be  indifierent,  he  may  still  be  chadlei^d  by 
the  other  (^).  And  if  a  jur3anan  bei  challenged  for  cause  and 
pronounced  impartial,  he  may  afterwards  be  challoigedperemp* 
torily,  for  otherwise,  tiie  very  challenge  might  create  in  his 
mind  a  prejudice  against  the  individual  who  made  the  objec- 
tion (r).  Where  a  juryman  is  taken  ill  during  the  trial,  so  that 
the  first  jury  is  discharged  and  the  same  eleven  with  another 


ii 


[k)  Ante,  •536,  •8. 

[l)  Hob.  2^.  Hawk.  b.  2.  c.  43. 
8. 1.  Bui.  N.  P.  30r.  Bac.  Abr.  Ju. 
lies,  E.  11.  Bum  J.  Jurors,  IV.  2. 
WilUaxns  J.  Juries,  Y.  Dick.  Seas. 
188. 

(m)  Co.  Lit.  158.  a.  Cro.  Car.  291, 
2.  Heb.235.  Yelv.  23.  2RoLAbr- 
658.  2  Hale,  274.  Bro.  Abr.  Chal- 
lenfi^,  50,73.  3  St.  Tr.  379.  Hawk, 
b.  2.  c.  43.  s.  1.  Bui.  N.  P.  307.  Bac. 
Abr.  Juries,  11.  Bum  J.  Jurors,  lY. 
2.  Williams  J.  Juries,  V.  Dick.  Seas. 
188. 

(n)  Co.  Lit.  158.  a.  Bac.  Abr.  Ju. 
ries,  £.  11.    Bum  J.  Jurors,  lY.  2. 


Williams  J.  Juried  Y.  Uck.  Seas.  189. 

(o)  Co.  Lit  158.  a.  Bac.  Abr.  Ju- 
ries,  B.  11.  Bum  J.  Jurors,  lY.  2. 
Wilfiama  J.  Juries,  Y.  Didt.  Seas. 
189. 

(p)  Co.  Lit  158.  a.  Bac.  Abr.  Ju- 
ries,  £.  11. 

(q)  Co.  Lit  158.  a.  Bac.  Abr.  Ju- 
ries,  E.  11.  Bum  J.  Jurors,  lY.  2. 
WiUiama  J.  Jurica,  Y. 

(r)  6  T.  R  531.  Co.  Ut  15a  a. 
4  Bla.  Com.  363.  Hawk.  b.  2.  c  43. 
a.  10.  Bac.  Abr.  Juries,  Eh  11-  Bum 
J.  Jurors,  lY.  3.  WilUams  J.  Juriea, 
Y.  Dick.  SesB.  189.  See  fonn,  4 
Hai^.  St  Tr.  738, 9, 740,  750. 
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returned  a  second  time  instanter,  the  prisoner  has  a  right  to 
challenge  any  of  them  as  if  they  had  never  been  previously  *in*  [*546] 
serted  in  the  panel  (^).  The  prisoner  may,  therefore,  in  prose- 
cutions for  treason  challenge  thirty-five^  and  for  felony  twenty 
peremptorily,  and  also  challenge  an  indefinite  number  on  show- 
ing a  sufficient  reason  (^).^ 

A  challenge  to  die  array  must  be  made  in  writing,  but  where  Mode  of 
it  is  only  to  a  single  individual,  the  words  "  I  challenge  him"  ^g.  ^^' 
are  sufficient  on  the  part  of  the  defendant,  and  ^  We  challenge 
.  him  for  the  king,"  if  the  objection  arise  on  die  part  of  the 
counsel  for  the  prosecution  (u).    In  order  to  enable  the  defend- 
ant to  make  his  challenges,  he  is  entitled  to  have  the  whole 
panel  read  over  in  his  hearing,  that  he  may  see  who  they  are 
that  appear  (w).    And  on  a  prosecuti<xi  for  treason,  the  jiut)rd 
are  to  be  called  in  the  order  in  the  panel  delivered  to  the  de- 
fendant (x);  and  if  one  or  more  of  ihem  be  omitted,  his  absence 
should  be  accounted  for;  and  if  when  a  juror  is  called  and  ask- 
ed as  to  his  qualification,  he  says  he  has  not  sufficient  freehold, 
he  is  sworn  to  the  fact  (y)*  In  a  prosecution  for  felony  or  where 
lliere  is  not  a  special  jury,  the  jurors  are  drawn  from  the  box, 
and  the  prisoner  must  make  all  his  challenges  in  person,  and  not 
by  coimsel,  even  in  cases  where  the  assistance  of  an  advocate  is 
admitted  for  other  purposes  (z) ;  but  in  prosecutions  for  treason, 
the  prisoner's  counsel  may  take  an  account  of  the  challenges  (a), 
and  when  cause  of  challenge  is  shown  and  objected  to  as  insuf-     ' 
ficient,  die  prisoner  is  allowed  ^counsel  to  argue  the  matter  (^)»  [#547] 
When  the  challenge  is  peremptory,  the  above  words  will  suffice, 
but  when  it  is  necessary  for  the  prisoner  to  assign  a  ground  for 
the  challenge,  the  prisoner  must  immediately  show  the  cause 
upon  which  his  objection  is  founded,  which  he  does  verbally, 
and  the  matter  is  immediately  argued  and  determined  (c);  but 


(«)  4  Taunt.  309. 

It)  4  Harg.  St.  Tr.  740. 

(u)  4  Haf jf.  St.  Tr.  470.  Tr.  pep 
Pais,  172.  Burn  J.  Jurors,  IV.  3.  Wil* 
liams  J.  Juries, .  V.  Dick.  Sess.  189. 
See  forms  of  Challenges  to  the  Array. 
Cro.  C.  C.  105.  2La.  £nt472.  10 
Wentv.  474w  Bum  J.  Jurors,  VI.  c. 
WiUlams  JT.  Juries,  V.  Last  vol.  Lond. 
edit. 

(»)  Post.  7,  6  St.  Tr.  245,  Hawk, 
b.  2.  c.  43.  s.  4. 

(x)  4  Harg.  St.  Tr.  750. 


(y)  Id.  ibid.  See  form  of  Oadi,  4 
Harg.  St.  Tr.  750.  Last  vol.  Lond. 
edit. 

(r)  4  St.  Tr.  105.  2  Id.  743,  4. 
Hawk.  b.  2.  c.  43.  s.  4.  Bum  J.  Ju- 
rors, rv.  2.  See  forms,  4  Hara^.  St. 
Tr.  724,  750, 1.    Last  vol.  Lond.  ed. 

[a)  4  Harg.  St.  Tr.  705. 

[b)  4  Harg.  St  Tf .  738. 
>)  4  Harg,  St.  Tr.  738.    Bum  J. 

Jurors,  IV.  2.  Williams  J.  Juries,  V. 
See  forms,  4  Har^.  St.  Tr.  738»  740. 
Last  vol.  Lond.  edit 
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as  we  htve  seen,  tke  king  n^d  not  «how  the  cause  usd  tiie 
whole  panel  k  exhausted(^;  andif  oneof  the  jurors  was  xiot 
present  but  appear  before  his  default  is  recorded,  the  king's 
counsel,  if  he  has  previously  challenged  another  juror,  need  not 
assign  his  cause  of  challenge  till  after  such  defaults  has  been 
sworn  (e).  The  usual  course  is  for  the  cl^  of  the  arraigns  or 
clerk  of  the  peace  (aftber  he  has  addressed  the  prisoner  as  to  his 
right  of  chsdlenge,  and  that  he  is  to  object  to  the  jury  as  th^ 
come  to  the  book  and  before  they  are  sworn,)  to  call  the  name 
of  the  first  juror,  and  then,  if  he  be  not  objected  to,  the  priaoo- 
er  so  signifies;  and  then  that  juror  is  swoin,.and  then  die  next 
is  called  and  he  is  accepted  or  challenged  ( jT) ;  and  if  the  juror 
challenge  himself,  he  may  do  so  by  stating  that  he  is  not  a  free* 
holder,  and  on  being  intemogatied  and  disclosing  diat  he  b  not 
otherwise  qualified,  to  which  facts  he  may  be  sworn  (g). 
How  the  When  a  challenge  has  been  made  to  the  array,  it  lies  in  the 
challenge  discretion  of  the  court  to  direct  the  mode  in  which  it  dxaU  be 

IS  to  be 

tried.  tried  {h}.  Sometimes  it  is  referred  to  two  attomtes;  sometimes 
by  the  two  coroners;  and  sometimes  by  two  of  the  jury  (/)•  But 
[*548]  it  is  said  that  when  the  challenge  *j»  on  the  ground  of  stfbuty 
in  the  sheriff,  it  is  best  to  leave  it  to  two  of  the  jurymen  return- 
ed; but  if  for  favour  and  putiality,  then  by  two  indiffisrent  per* 
scms  taken  from  the  bystanders  (i)« 

When  the  array  is  thus  challenged  for  fevour,  the  <^posite 
party  may  either  plead  to  it  or  demiir  to  its  sufficiency  in  law(/). 
If  the  former  course  be  taken,  then  the  triers  are  sworn  and 
charged  to  inquire  '^whether  it  be  sm  impartial  array  or  a  fa* 
vourable  one;''  if  they  affirm  it,  the  cleric  enters  under  it  ^'affir- 
matur;''  but  if  they  find  it  to  be  partial,  the  words  ^^calumnia 
vera"  are  written  on  die  record  (m).  If  a  demurrer  be  resolved 
on  either  to  the  array  or  the  polls,  it  is  said  that  there  b  no 


{d)  Ante,  •534.  3  Hawf.  St.  Tt, 
.519.    4  Id.  740.    2  Hale,  2n. 

(e)  4  Harg.  St.  Tr.  740. 

(/)  4  Har^.  St,  Tr.  723.  Seefonn, 
4  Ha^.  St.  Tr.  737.  Last  vol.  Lond. 
edit. 

(g)  4  Harg.  St.  Tr.  740. 

(A)  2  Hale,  275.  Burn  J.  Jurors, 
IV.  3.  WiiUams  J.  Juries,  V.  Dick. 
Bess.  189. 

(0  2  Hale,  275.  Bum  J.  Jurors, 
IV.  3.    WiUiams  J.  Jttzies,  y .    Dick. 


Sess.  189, 190. 

(k)  2  Rol.  Bep.  363.  2  Hale,  ^5. 
4  Bla.  C.  353.  n.  8.  Bum  J.  Juxon, 
IV.  3.  Williams  J.  Juries,  V.  JAck. 
Sess.  190. 

(/)  See  form  of  Demurrer  &  Joia- 
der,  10  Wentv.  474^  5  Ue^  vol. 
Lond.  edit* 

(m)  Tr.  per  Pais,  165.  4  Bla.  C. 
353.  n.  8.  Bac.  Abr.  Juries,  £.  12. 
WUIiams  J.  Juries,  V.  Dick.  Sets. 
190. 
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occasion  for  those  circiunstaaees  whidi  must  attend  a  demurrer 
to  a  plea,  such  as  the  counsel's  signature;  but  it  is  good  as  soon 
as  agreed  on  at  die  bar,  and  the  prothonotaries  ought  of  right 
to  enter  it  on  the  record  (n).  The  court  may  either  decide  the 
denuurrer  immediately,  or  adjourn  its  consideration  to  a  fu-  ' 
tare  period  {o}*  Should  the  judges,  upon  hearing  the  argu* 
ments,  oYemde  the  challenge,  the  decision  is  entered  on  the 
original  record,  and  at  nisi  prius  appears  on  the  postea;  but  if 
it  is  overruled  without  demurrer  on  being  debated,  the  objec- 
tkm  may  afterwards  be  made  the  subject  of  a  bill  of  excep- 
tions (p).  If  the  challenge  be  admitted  and  the  array  be  quash- 
ed, a  new  venire  is  awarded  to  the  coroners  or  elisors,  in  the 
same  manner  as  if  it  had  been  prayed  by  one  of  the  parties  to  be 
so  directed,  to  prevent  the  delay  at  an  eariier  stage  of  the  pro* 
ceedings(^). 

^When  a  challenge  is  made  to  the  polb^  if  it  be  a  principal  [*549] 
chaUenge  for  some 'apparent  partiality,  it  is  sufficient  if  the 
ground  be  made  out  to  the  sattsfiiction  of  the  court,  without 
any  further  investigation  (r)»  But  a  challenge  to  the  favour  is 
left  to  the  discretion  of  triers  («)•  These  do  not  exceed  two 
itedeas  by  the  consent  of  the  prosecutor  and  the  defendant,  or 
some  special  cause  is  alleged  by  one  of  them,  or  where  one 
juror  is  sworn  and  two  triers  appointed  with  him  (t).  If  this 
challenge  be  made  to  the  first  juror,  and  of  course  before  any 
one  has  been  sworn,  then  the  court  will  direct  two'  indifferent 
persons  to  tty  die  question,  and  if  they  find  the  party  challenged 
indifferent,  he  will  be  sworn  and  join  with  the  triers  in  deter- 
mining the  next  chsdlenge.  But  when  two  jurors  have  been 
found  impartial  and  have  been  sworn,  then  the  office  of  the 
triers  will  cease,  and  every  subsequent  challenge  will  be  refer- 
red to  the  decision  of  the  jurymen  («)•  If  the  prisoner  chal- 
lenge ten  and  the  crown  one,  and  the  twelfth  be  sworn,  one  trier 
shall  be  chosen  by  each  party  and  added  to  the  juryman  sworn, 
and  the  challenges  be  referr^  to  their  decision*  But  if  several  be 


i.  il 


(n}  3  Leon.  232.  Bac.  Abr.  Juries,         (t)  Oo.  lit  157.  b.    Bac.  Abr.  Ju- 
ries, E.  12.    Williams  J.  Juries,  V. 
»)  S^le»  464.    Tr.  per  pais,  199.  (0  Co.  Ut.  158.  a.    Bac.  Abr.  Ju- 

[/>)  Skin.  101. .  Hut.  24.  Bac.  Abr.      ries.  R.  12.    4  Bbu  C.  353.  n.  8. 

Junes,  E.  12.  ^      (I]  Co.  Ut.  158.  a.    2  Hale,  275. 

(9)    Ante,  *539.    Co.  Lit.  158.  a.         Bac.  Abr.  Juries,  E.  12.    Bum  J.  Ju- 
(r)  Co.  Lh.  157.  b.    Bac.  Abr.  Ju.     rors,  IV.  3.    Williams  J.  Juries^  V. 

lies,  £.12.    Wimams  J.  Juries,  V.         pick.  Sess.  199. 
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sworn  and  the  rest  challenged,  the  coiirt  may  assign  any  two  of 
the  persons  sworn  to  determine  the  challenges  (w).  To  the 
triers  thus  chosen,  no  challenge  can  be  admitted  (x)» 

The  triers  being  thus  chosen,  the  following  oadi  is  admuiis- 
tered  to  them.  ^'  You  shall  well  and  truly  try  whether  A*  B« 
(the  juryman  challenged)  stand  indifferent  between  the  psutiea 
to  this  issue,  so  help  you  God  (y)«"  The  trial  then  proceeds  by 
[#550]  witnesses  before  them(z)»  "^hey  may  abo  examine  the  jury- 
man challenged  upon  his  voire  c&rey  veritatem  (Rcere  as  to  the 
leaning  of  his  own  afiegtions  or  the  sufficiency  of  his  own 
estate  {a);  but  he  cannot  be  interrogated  as  to  circumstances 
which  may  tend  to  his  own  disgrace,  discredit,  or  the  injuiy  of 
his  character,  as  whether  he  has  stood  in  the  pillory,  been  con- 
victed of  an  infamous  crime,  outlawed,  or  even  whether  he  has 
previously  declared  his  opinion  that  the  prisoner  is  guilty  and 
would  be  executed(^)*  The  triers,  as  far  as  they  are  concern- 
ed, are  officers  of  the  court  and  liable  to  be  punished  for  any 
misbehaviour  or  improper  conduct  in  the  execution  of  thar 
duty  (c). 

If  either  by  reason  of  peremptory  challenges  or  for  cause, 
there  are  not  sufficient  jurors  left  in  the  panel,  there  must,  if  the 
trial  be  under  a  commission  of  gaol  delivery,  be  a  fresh  panel, 
and  a  tales  cannot  be  awarded  ((/),  but  if  the  trial  were,  under  a 
particular  writ  of  venire  facias,  theit  a  tales  may  be  awarded,  in 
the  same  way  as  where  a  sufficient  number  did  not  appear  on 
the  return  to  the  venire  (^).  To  this  the  sheriff  may  return 
entirely  new  men,  who^were  not  in  the  former  panel  (/)•  And 
no  jurjonan  who  has  been  challenged  on  the  original  pand  ought 
to  be  sworn  on  the  tales  {g).  Upon  this  return,  the  prisoner 
may  challenge  any  of  those  who  were  sworn  before  peremptori«> 
ly  if  they  are  now  returned;  but  he  cannot  challenge  them  for 


(w)  2  Hftte,  275.  Finch,  112.  Bac.  Salk.  153.    3  Bla.  C.  364.    Bac  Abr. 

Abr.  Juries,  E.  12.    4  Bla.  C.  353.  n.  Juries,  E.  12.    Bum  J.  Jurors,  IV.  3. 

8.    Bum  J.  Jurors,  IV.  3.    WUliams  Williams  J.  Juries,  V.    Dick.  Sess. 

J.  Juries,  V.    Dick.  Sess.  189,  190.  191. 

x)  Tr.  per  Pais,  200.  (c)  Palm.  363.    Bac.  Abr.  Juries. 


\ 


{y)  1  Salk.  152.    Bum  J.  Jurors,  £.  12. 

rv.  3.    Tr.  per  Pids,  205.  (rf)  4  Harg.  St.  Tr.  744,  5. 

(z)  Co.  Lk  158.  a.    Bac.  Abr.  Ju-  {e)  4  Bla.  Com.  354w  4  Han:.  St. 

ries,  E.  12.  Tr.  745. 

(a)  4  Harg.  St  Tr.  740,  750.    See  .    (/)  Post.  64. 

fdrm  of  Oath,  4  Harg.  St  Tr.  750.  '    (i")  2  Ld.  Raym.  1410.  1  Stnu  M. 

ib)  4  Harg.  St  Tr.  748.    Co.  Lit  B«3.  Abr.  Juries  £.  12. 
158.  b.    KeL  9.  Tr.  per  Pais,  205.  1 
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cause  without  showing  that  the  objection  arose  after  the  origi* 

nal  swearing  (A).  And  he  can  only  challenge  peremptorily  from 

the  tales  so  many  as  will  complete  his  number  of  twenty  in  case 

of  felony,  *and  thirty-five  in  treason,  together  with  die  chal«   [*551] 

lenges  he  made  to  the  original  jury  (i). 

Besides  these  challenges  by  the  parties  themselves,  the  jus«-Of  refom. 
tices  of  gaol  deliver}*,  and  of  ^e  peace,  are  empowered  by  sta-  ^el.^ 
tute  to  reform  the  panels  of  jurors  by  taking  out  the  names  of 
individuals  and  inserting  others  at  their  discretion,  and  the 
.sheriff  is  bound  to  return  the  panel  so  altered  under  penalty  of 
«^30,  one  half  to  the  king,  and  the  other  to  the  informer  (i)* 
And  this  provision  extends  alike  to  grand  inquests  and  |5etit 
juries  (/)•    So  that,  at  the  assizes,  it  sometimes  happens,  if  a' 
prisoner  be  arraigned  on  the  crown  side,  that  the  judge  before 
whom  he  is  to  be  tried,  sends  to  the  judge  at  tiisi  prius,  for  a  fresh 
jttry,  which  die  sheriff  is  oUiged  to  return  immediately  between 
the  king  and  the  prisoner  (m).    And,  by  this  means,  the  danger 
of  juries  being  improperiy  selected  by  the  returning  officer,  is^ 
in  a  great  degree,  prevented* 


The  challenges  being  thus  completed,  and  a  full  jury  of  un«^  of  the 
exceptionable  persons,  by  some  of  the  means  we  have  examined,  JJf^? 
being  ready,  the  clerk  of  die  arraigns  on  the  circuit  proceed^  to 
administer  to  each  of  them  the  foUowing  oath : — ^  You  shall 
^^  WeU  and  truly  try,  and  true  deliverance  make  between  our 
*^  sovereign  lord  die  king  and  the  prisoners  at  the  bar,  whom 
*^  you  shall  have  in  charge,  and  a  true  verdict  give  according  to 
"  the  e\'idence,  so  help  you  God  (n)."    The  form  of  *swearing  [^552] 
the  petit  jury  for  the  trial  of  a  traverse,  differs  in  a  slight  degree 
from  that  which  is  used  when  the  defendant  is  actually  pre- 


(A)  2  Hale,  270.  IV.  4.    WUliams  J.  Juries,  V. 

(0  2  Hale,  270.  (n)  2  Hale,  293.    5  Tr.  313.    Cra 

{h)  3  Hen.  VIU.  c.  13.    2  Hale,  C.  C.8.    4B]a.  Com.  354,  5.    Dick. 

265.  Burn  J.  Jurors,  FV.  4.   Williams  Sess.  192.  according  to  4  Hai^.  St.  Tr. 

J.  Juries,  v.    Dick.  Sess.  191.  723, 4^  737.  each  juror  is  sworn  when 

(0  2  Hale,  265.    Bum  J.  Jurors,  called  tmd  not  cballenffed.  -Soe  form 

IV.  4.    Williams  J.  Juries,  V.   Dick,  of  oatlis,  Cro.  C.  G.  483,  4.  last  fol. 

Sess.  191.  Lond.  edit.   2  Hale,  293.  4  Hifg.  5t. 

(m)  2  Hale,  265.    Bum  J.  Jorors,  Tr.  723, 4^  737. 

Vol.;  I.  3L 
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seiit(^].  The  forms  at  the  sessions  are  the  Bame  (^).  Bat  it 
does  not  seem  that  the  precise  form  of  the  oath  is  material,  if 
the  party  conscientiously  objects  to  use  it,  for  a  Scotch  cove- 
nantor may  be  sworn  as  a  juryman  by  holding  up  his  hand 
without  kissing  the  book  {j),  and  other  variations  have  been 
allowed  on  several  occasions  (r).  In  describing  on  the  record 
the  swearing  of  the  jury,  it  should  be  shown  when  and  where 
they  were  sworn  («)•  Care  should  be  taken  that  the  parties 
sworn  answer  to  the  proper  names  by  wjiich  they  are  returned, 
though  a  mistake  in  this  respect  will  not,  after  verdict,  be  ma- 
terial. Thus  where  the  party  actually  summoned  answers  to  a 
wrong  name,'  and  is  sworn,  it  is  merely  a  ground  of  challenge, 
which  may  be  instantly  removed  by  correcting  the  panel,  and 
will  afford  no  objection  in  arrest  of  judgment  (t).  So  if  the  son 
of  a  juryman  be  summoned  and  answer  to  the  name  of  his 
father,  the  court  will  not  arrest  the  judgment,  unless  it  be  shown 
that  some  actual  injustice  has  been  done  to  the  prisoner  (u)«  As 
soon  as  each  juror  is  sworn,  he  is  set  apart  on  the  jury  box  (w); 
and  when  a  full  jury  of  twelve  are  thus  sworn,  the  clerk  of  the 
arraigns,  or  clerk  of  the  peace  at  the  sessions,  directs  the  crier 
(^countezj^  or  "count  these,'')  {x)  to  count  the  jury,  who  does 
so,  and  then  says  to  the  jury,  "  twelve  good  men  and  true,  stand 
together  and  hear  ]^our  evidence;"  and  then  die  judge  declares 
that  the  rest  of  the  jury  who  have  appeared  are  discharged;  and 
the  clerk  of  the  arraigns  directs  the  crier  to  make  proclamation, 
[*553]  which  *is  made  accordingly  in  the  following  form(y) :  '^If  any 
"  one  can  inform  our  lords  the  king's  justices,  the  long's  ser- 
"  jeant,  or  the  king's  attorney,  or  this  inquest  to  be  taken  be* 
"  tween  our  sovereign  lord  the  king  and  the  prisoners  at  tiie  bar, 
^  of  any  treason,  murder,  felony,  or  other  misdemeanour  com- 
^^  mitted  or  done  by  them,  or  any  of  them,  let  them  come  forth 
^^  and  they  shall  be  heard;  the  prisoners  stand  at  the  bar  upon 


(o)  See  form,  Cro.  C.  C.  483.  Last         (x)  4  Harg.  St  Tr.  1,  753. 
vol.  Lond.  edit.  (y)  2  Hale,  293,  4.    Cro.  C.  C.  6. 

»  Dick.  Seas.  192.  Dick.  Seas.  183,  192.  4  Hai^.  St  Tr. 


I 


q)  1  Leach,  498.    2  T.  R.  733.    .       723,  4,  753.    DaH.  J.  c.  185.  In  Cro 
(r)  See  post  as  to  swearing  wit-      C.  C.  8.    Dick.  Sess.  183.  it  is 


nesses.  that  the  proclamation  precedes  the 

(«)  2  Stra.  901.  swearings  of  the  jury..  See  also,  3 

(0  12  East,  231.  n.  a.  Bam  J.  Ju-      Har^.  St  Tr.  519.    But  see  4  Bug. 

rorsylY.  1.  St  Tr.  724,  753.  which  states  the 


i 


u>42  East,  229.  practice  to  be  otherwise. 

w)  4  Harg.  St.  Tr.  750. 
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i 
*^  their  deliverance,  and  all  others  that  are  bound  by  recogni- 

^  zance  to  give  evidence  against  the  prisoners  at  the  bar,  let 
^  them  come  forth  and  give  their  evidence,  or  else  they  forfeit 
^^  their  recognizance  (z)*"  The  forms  on  the  trial  of  a  misde- 
meanour or  traverse,  or  at  the  sessions,  or  on  a  special  commis- 
sion, are  nearly  the  same  (a).  But  it  is  not  necessary  that  this 
proclamation,  which  is  only  for  the  benefit  of  the  king,  should 
appear  upon  the  record,  at  least  the  defendant  cannot  take  ad« 
vantage  of  the  omission  (&)•  When  this  proclamation  has  been 
read,  the  trial  commences  in  the  manner  we  shall  presently  con- 
sider. The  demeanour  of  the  jury  in  considering  and  declaring 
their  verdict,  the  way  in  which  they  are  to  be  discharged,  and 
the  penalties  to  which  they  aire  subject,  will  be  considered  with 
those  stages  of  the  proceedings  in  which  they  naturally  arise. 

(2)  See  observations  on  the  latter  On  trial  of  a  misdemeanour,  Cro.  C. 

part  of  this  form,  5  T.  R.  313.  C.  483.  nost  at  the  sesaons^  Dick. 

(a)  See  form  of  prodamaAv>n  on  Sess.  183.  post 

trial  of  a  felony  at  the  Assizes^  Cro.  (b)  2  Ld.  Raym.  1469.    Co.  Ent. 

C.  C.  7,  482.  post  'On  a  special  com-  353.  b. 
mi^on,  4  Harg.  St  Tr.  724^  5,  753. 


CHAPTER  XIV. 

or  TEE  TBUL,  JiXD  ITS  U>rCWRN^S  WITB  THE  EVWEJ^TCE 

JU^D  VERDICT. 

♦WHEN  the  jury  have  been  thus  assembled  in  the  jury  box,  [#554] 
and  sworn,  the  clerk,  m  case  of  felony,  calls  to  the  prisoner  at 
the  bar,  and  bids  him  hold  up  his  hand,  by  saying,  ^  C.  D.  hold 
up  thy  hand  (a),'^  and  then  addresses  die  jury  in  these  ^ords  :— 
^^Look  upon  the  prisoner,  you  that  are  sworn,  and  hearken  to 
**  his  cause* — A.  B.  stands  indicted  by  the  name  of  A.  B.  Sec" 
(reading  the  indictment  as  zvas  done  upon  the  arraignment^  and 
then  proceetRng^  ^Upon  this  indictment  he  hath  been  arraign- 
^*  ed;  upon  this  arraignment  he  pleaded  not  guilty;  and  for  his 
^  trial  hath  put  himself  upon  God  and  the  country,  which 


ta)   3  Hale,  393.    Cro.  C.  C.  8.      753, 778.    To  se^enl  defendants.   6 
Dick.  SesB.  193.  4  Haig.  St  Tr.  724,     Hai^  8t  Tr.  797. 
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^^  country  you  are ;  so  that  your  charge  is  to  inquire  whether 
"  he  be  guilty  of  the  high  treason  (or  *  fdony,')  whereof  he 
*^  stands  indicted,  or  not  guilt}*' ;  if  you  find  him  guilty,  you 

1^5551  ^  shall  inquire  what  lands,  tenements,  ^goods,  and  chattels  he 
^  had  at  the  time  of  the  high  treason  (or  ^  felony')  committed, 
^  or  at  any  time  since ;  if  you  find  him  not  guilty,  then  you 
^^  shall  inquire  if  he  did  fly  for  it  or  not ;  if  you  find  he  did  fly 
^'  for  it,  then  you  shall  inquire  what  goods  and  chattels  he  hac} 
^  at  the  time  when  he  did  fly  for  it,  or  at  any  time  since ;  if 
^'  you  find  him  not  guilty,  and  that  he  did  not  fly  for  it,  say  so, 
^  and  no  more.  Hear  your  evidence  {by^  But  on  the  trial  of 
an  indictment  for  a  misdemeanour,  where  we  have  seen  diat  it 
is  not  necessary  for  the  defendant  to  appear  (c) ;  the  mdictment 
is  not  thus  formally  read  over  in  court;  and,  indeed,  there  is 
no  necessity  for  such  a  proceeding,  as  he  is  entided  to  a  copy. 

When  the  indictment  has  thus  been  read  and  the  jury  ad«- 
dressed,  if  it  is  a  cause  of  any  importance,  the  indictment  is 
usually  opened,  and  the  evidence  arranged,  examined,  and  en- 
forced by  the  coimsel  for  the  prosecution  (d).  The  junior  bar- 
rister usually  states  the  oudine  of  the  indictment,  and  pleadings 
thereon,  but  he  cannot  sf^eak  to  more  than  is  upon  the  record, 
for  it  is  the  province  of  the  leading  counsel  to^  state  the  circum- 
stances of  the  offence  (e) ;  and  it  is  not  usual  for  the  leading 
counsel  to  endeavour  to  aggravate  the  case,  but  to  confine  him- 
self to  the  facts  which  he  thinks  will  be  proved  in  evidence  (/)• 
We  have  already  considered  the  cases  in  which  the  prisoner  is 
allowed  the  advantage  of  counsel  (^).  After  the  speech  of  the 
leading  counsel,  the  witnesses  are  called  and  examined  (A); 

[*556]  which  brings  us  to  the  important  ^subject  of  evidence^  wluch  we 
must  now  consider. 


(6>  Id.  ibid.    8ee  obsenrations  on 
this  form  of  proceeding,  5T.  R.  313,4. 
[c)  Ante,  *358,  *414. 
Id)  4  BIa.  Com.  354. 
[e)  I  St.  Tr.  234.    9  Huf.  8t  Tr. 


fS 


6  St.  Tr.  839. 

g)  Ante,  •407. 


(A)  4  H^rg.  St.  Tr.  705.  Speech 
of  Leading  Counsel,  6  St.  Tr.  829. 
Opening  Speech,  6  St.  T^.  829.  It 
Beemft  advinble  to  adduce  some  evi- 
dence in  support  of  the  i>rosecuti<Hi, 
in  order  the  better  to  avoid  an  action 
Ibr  malicioua  prosecution,  in  case  of 
an  acquittal.    3  £q[>.  R.  7  &  8. 
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The  doctrine  of  evidence  upon  criminal  prosecutions  is,  itx  OTevi-. 
most  respects,  the  same  as  that  in  civil  actions  (i).  The  rules  of^ntni* 
credibility  are  evidently,  in  c;ommon  reason,  the  same  in  both 
cases;  and  the  chief  distinction  arises  from  that  caution  which 
always  prevails  when  life  is  in  question,  and  the  anxiety  of 
judges  to  look  on  every  circumstance  with  the  most  favourable 
eye  for  the  defendant  (i)«  In  one  instance,  indeed,  the  supe- 
rior interest  which  the  public  have  in  the  punishment  of  offend- 
ers produces  a  more  striking  difference,  for  the  party  aggrieved 
is  allowed  to  give  evidence  against  the  prisoner,  though  he  is 
frequently  permitted  by  restoration  of  stolen  goods,  by  rewards, 
by  reimbursement  of  costs,  or  other  means  to  derive  a  benefit 
from  his  conviction  (/)•  No  iiyustice  need,  however,  arise  from 
this  exception,  which  has  been  found  essentially  necessary  for 
the  purposes  of  public  justice;  because  the  credibility  of  the 
.  witness  is  still  left  to  the  jury,  and  they  are  able  to  estimate  the 
prpbable  influence  of  interest  or  of  revenge  on  the  testimony 
which  he  delivers* 

In  this  stage  of  the  investigation  it  may  be  material  for  the  What 
prosecutor  to  know  what  parts  of  his  indictment  it  will  be  ne-  §[|^baire 
cessary  for  him  to  subst^tiatc  with  evidence.  It  is  now  setded  ^^"^  ^. 
that  he  must  prove  every  statement  which  enters  into  the  8ub«  endence. 
stance  of  the  charge,  but  he  will  not  be  compelled  to  maintun 
any  averments  which,  Without  being  repugnant,  are  merely   1^^557} 
formal  or  superfluous  (nz).    The  distinction  between  material 
and  ioundterial  averments,  is  perfectly  well  setded  in  criminal, 
as  well  as  civil  cases;  and,  if  the  averment  be  material,  that  is, 
if  it  be  connected  with  the  charge,  it  must  be  proved;  but  if  it 
be  wholly  superfluous,  it  may  be  thrown  out  of  the  question  (n). 
The  prosecutor  must,  in  general,  be  prepared  to  show  that  the 
offence  was  conmiitted  in  the  county  where  the  venue  is  laid, 
and  it  will  not  lie  upon  the  defendant  to  disprove  that  circum- 


(0  4  Efp.  Bep.  136,  139,  144.    3  East,  P.  C.  993. 

East  P.  C.  993.    4  Bla.  Com.  356.    1  Q)  2  East,  P.  C.  993.  1  Leach,  131, 

Uach,  300,  392.  n.  a.    2  T.  R.  201.  2,  3. 

n.  a.    3  Campb.  401.  (m)  2  Leach,  594* 

(At)  4  Eh>.  Bep.  136,  139, 144.    2         (ti)  2  Leach,  594. 

■ 

.*  At  to  evidence  in  Mnenl,  ma  Hal^  HewK  k  S.  e.  40.  per  toe   IMe.Alir.Evi. 

52?;  J"^f»f*^^J5»'^'*'?!?*»«^  »ani  J.  EtldeaeeT WUBami  J.  Ertdawe. 
g^iWiUifef  aridtaWi   Fkllipt«nBfli0nee«  Gilb.Lawof  BiMflMe.  Tr.p€rPiai,ck.U. 
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stance  (d);  but  we  have  seen  that  the  particular  ville,  time, 
number,  quantity,  and  value,  need  never  be  accurately  proved, 
except  where  they  enter  into  the  colour  and  essence  of  the  oi^ 
fence  (p).  Thus,  although  the  day  is  not,  in  general,  material, 
yet  if  the  defendant  be  indicted  for  a  burg^ry  and  a  subsequent 
stealing,  the  prosecutor,  on  failing  to  prove  the  burglary  on  the 
,  day  laid  in  the  indictment,  cannot  be  admitted  to  gi^e  evidence 
of  a  larceny  as  having  taken  place  on  any  day  previous  to  that 
on  which  he  attempted  to  prove  die  burglary  to  have  hi4>pen- 
ed  (^).  On  an  indictment  agunst  a  county  for  not  repairing  a 
bridge,  or  a  parish  for  not  repairing  a  highway,  the  prosecutor 
must  prove  that  the  bridge  and  the  way  were  puUic  (r).  So, 
on  an  indictment  for  perjury,  he  must  be  prepared  to  prove  the 
whole  of  the  defendant's  evidence,  as  one  part  of  it  may  be  so 
explained  by  another,  as  to  remove  the  imputatioii  agadnst 
him  {9).    And,  though  the  indictment  contains  several  distinct 

.  assignments  of  perjury  and  professes  only  to  state  the  false  de- 
po^itions  in  substance  and  effect,  the  whole  must  be  proved  to 
have  been  spoken  and  essentially  to  bear  the  same  construction 
[#558]  *with  that  set  forth  upon  the  record,  and  if  stated  in  the  indict- 
ment  continuously,  it  must  be  proved  in  the  same  order  (t).  But 
it  is  a  general  rule  which  runs  through  the  whole  criminal  law, 
that  it  is  sufficient  to  prove  so  much  of  the  indictment  as  shows 
.  f     the  defendant  to  have  been  guilty  of  a  substantive  mme  therein 

*  stated,  though  not  to  die  full  extent  charged  against  him  (i^). 
And,  therefore,  if  an  indictment  charges  that  the  defendant  did, 
and  caused  to  be  done,  a  particular  act,  it  is  enou|^  to  prove 
either  (t;) ;  and  the  defendant  may  be  found  guilty  upon  a  count 
in  an  information  which  charges  him  with  having  composed, 
printed,  and  published  a  libel,  if  he  is  proved  to  have  puUished 
without  any  evidence  that  he  was  implicated  in  the  ccmiposi^ 
tion  (w).  And  if  negative  averments  be  introduced  to  show 
that  the  case  is  not  within  any  of  the  exceptions  recognized  by 


(0)  2Le«cli»  987.    2  New  Rep. 91,  («)  Pea]ce»N.P.38|in.8edqu*i«. 

2.   i  East,  P.  C.  993.    7  Etst,  o5.  Tm  the  diBcusBon  of  this  point  see 

(A)  Ante, *200,  *!224,  *394.  Hawk,  post  indictment  peijuiy. 

b.  2.  c.  46.  s.  178  to  190.    2  Hale,  (()  2  Campb.  134. 

291,  2.  (v)  2  Campb.  583. 

(9)  2  Leach.  708.    2  East,  P.  C.  (v)  2  Campb.  584. 

519.  (w)  2Caiimb,  583.    See  Other  in- 

(r)  1  8tta.  183.    2  Saund.  ISa  b.  stances  of  findaag  a  Terdict,  as  to  S 

n.  J.  partonly  of  an  indictment,  post. 
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a  leg^lative  provision,  which  it  would  be  his  duty  to  produce 
as  matters  of  defence,  if  he  could  avail  himself  of  their  benefit, 
there  will  be  no  necessity  to  support  those  allegations  in  evi- 
dence (^x).  But,  when  die  law  presumes  the  affirmative  of  any 
fact,  the  negative  of  'such  fact  must  be  proved  by  the  party 
averring  it  in.  pleiading;  and,  when  any  act  is  required  to  be 
done  by  one,  the  omission  of  which  would  make  him  guihy  of 
a  criminal  neglect  of  duty,  the  law  presumes  the  affirmative, 
and  throws  the  burdien  of  proving  the  negative  on  die  party 
who  insists  on  it  (if). 

There  are  also  some  cases  in  which  it  is  not  necessafy  tiiat 
the  proof  should  precisely  correspond  with  die  aDegationa  in  the 
indictment.  Thus,  an  indictment  for  murder  by  poisoning  with 
one  kind  of  poison,  may  be  supported  by  proof  of  another  kind 
of  poison,  and  an  indictment  *for  killing  with  a  sword,  will  be  [#559] 
supported  by  proof  of  killing  with  a  staflF  or  gun;  though  an  in- 
dictment  for  killing  with  poison,  will  not  be  supported  by  proof 
of  kilUng  by  stabbing  (z).    So,  if  A.  B.  and  C.  be  indicted  for 
die  mtCrder  of  D«,  and  it  is  laid  in  the  indictment  that  A.  gave 
the  stroke,  and  tiiat  B.  and  C.  were  present  aiding  and  abetting, 
though  upon  the  evidence  it  appears  that  B.  alone  gave  the 
stroke,  and  tiiat  A.  and  C.^  were  present,  this  will  maintun  tiie 
indictment,  for  they  are  all  principals  {a).    It  is  also  a  general 
rule  that  whatever- is  merely  superfluous  need  not  be  proved, 
although  it  be  stated  on  the  &ce  of  the  proceedings  (i).  So  that, 
as  we  have  already  considered  what  must  be  stated,  and  what 
degree  of  accuracy  is  requisite,  it  is  only  necessary  here  to  ob- 
serve, tiiat,  in  general,  what  need  not  have  been  stated,  need 
not  be  proved,  and  that  where  we  have  shown  an  accurate  state- 
ment to  be  imnecessary,  the  reason  why  it  is  so,  is  because 
tiiere  is  no  occasion  for  the  evidence,  in  those  respects,  exacdy 
to  correspond  with  the  indictment  (c). 

Having  thus  shown  tiiat  the  prose^rutor  will  be  called  on  to  What  is 
prove  all  the  material,  tiiough  none  of  tiie  superfluous,  parts  in  l^o^^of 
the  indictment,  we  must  inquire  what  degree  of  proof  will  suf- l^'^^^'^JP- 
fice  to  sustun  the  former.  dence,  and 

evidenoe 
iv<{iurcd 
-  by  itatute. 

[x)  3  BMt,  P.  C.  78S.  (a)  2  Hale,  293.  Ante,  *259,  •260. 

3  Bast,  193.  3  Campb.  10  &  13.         \h)  2  Leach,  594.    Ante,  •Sd^. 
3  Hde,  391.    Ante,  *396.  (c)  See  Ante,  «394. 
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Nufld^erof    Hie  common  law  did  not,  according  to  die  stronger  opinia6» 
witnesses,  j-gq^ifg  ^jy  particular  number  of  witnesses,  or  weight  of  other 
proofs,  to  convict  a  man  of  a  particular  dEesice,  bat  lefit  it  alto- 
gether to  the  force  of  conviction  as  depending  upon  a  vmety 
of  drcmnstances,  far  too  diversified  and  subde  to  be  reduced 
widiin  any  precise  boundaries  (</)•  Lord  Coke,  indeed,  contends, 
y  rather  from  scriptural  analogies  than  legal  authorities,  that  ooe 
[#560]  witness  was  never  sufficient  to  convict  a  person  of  high  *tiea- 
soo  (f ),  but  the  later  writers  seem  to  hold  a  contrary  opinioa*  At 
an  early  period,  however,  it  was  necessary  to  make  some  alter* 
alion  in  this  respect,  in  order  to  secune  the  subject  from  the 
opprssMon  of  state  prosecutions.  For  this  purpose,  the  1st  Edw. 
VI.  c.  13.  s.  33.  and  the  5th  and  6th  £dw.  VL  c  11.  s.  12. 
enacted,  that  no  person  should  be  convicted  of  hiffh  treason  or 
petit  treason,  except  by  the  testimony  of  two  lawful  accusers,  or ' 
his  own  voluntary  and  free  confession.  But  these  salutary  provi- 
sions were  generally  supposed  to  be  repealed  by  the  Ist&SdPh. 
&  M.  c.  10.  which  directed  all  prosecutions  far  high  tteascm  to  be 
carried  on  according  to  the  course  of  the  common  law;  ahiiou^ 
the  intention  of  that  statute  was  doubtless  rather  to  extend  than 
to  diminish  the  privileges  of  the  party  indicted.    And  aldiough 
these  statutes,  and  indeed  every  rule  of  evidence,  were  repeat* 
edly  disregarded  in  the  succeeding  reigns,  it  seems  to  be  the 
stronger  opinion  that  they  rem^ed  unrepealed,  and  that  it  was 
rather  an  exercise  of  arbitrary  discretion  than  of  legal  authority 
to  refuse  their  benefit  to  the  prisoner  {f)»  This  question  is^  bow- 
ever,  at  the  present  day,  rather  one  of  historical  curiosity  than 
of  practical  importance,  for  the  7th  W.  III.  c.  3.  s.  2.  enacts, 
that  no  person  shall  be  convicted  of  any  species  of  high  treason, 
which  works  corruption  of  blood,  or  of  misprision  of  such  trea* 
son,  unless  upon  the  oaths  of  two  lawful  witnesses,  either  both 
of  them  to  the  same  overt  act,  or  one  of  them  to  one,  and  the 
other  to  another  overt  act  of  die  same  treason,  unless  die  part}* 
indicted  shall  confess  his  guilt,  stand  mute,  refuse  to  plead,  or 
object  peremptorily  to  more  than  the  law  allows  him  to  chal' 
lenge.    And  by  the  4th  section  of  the  same  act  it  is  provided, 


(d)  qarth.  144.  Post.  233.  Hawk.  .(/)  1  Leach»  461»  3.  3  InsL  S4. 
b.  2.  c.  35.  s.  129.  Bsc.  Abr.  £?!•  1  Hate,  300.  Ke).  9.  Fost  2H  5»  ^, 
dence^C,   Bum  J.  Evidence,  I.  7,8.    3  at  IV.  204.    dirTtia.  Bqrm 

(e)  3  Inst.  26.  40r. 
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that  if  two  distinct  treasooB,  of  different  kinds,  are  included  in 
one  indictment,  a  single  witness  to  each  of  them  will  not  be  re- 
garded as  two  witnesses  *to  the  same  treason,  and  the  defend-   ['^'561 J 
ant  cannot  be  convicted  on  their  testimony  alone. 

In  die  construction  of  this  statute  it  has  been  holden,  that  one 
witness  is  sufficient  to  convict  in  any  treason  which  does  not 
produce  corruption  of  blood,  (such  as  coining,)  as  such  offences 
are  evidently  excepted  from  its  provisions  (^g).  For  these  sub- 
ordinate treasons  are  by  the  express  provisions  of  1  &  2  Ph«  & 
M*  c.  11*  to  be  tried  according  to  the  course  of  the  common 
law,  without  regard  to  the  statutes  of  Edward;  and,  therefore, 
this  circumstance  does  not  at  all  militate  against  the  doctrine 
that  those  acts  were  never  repealed,,  as  £ur  as  they  respect  trear 
sons  in  general,  by  the  sweeping  effect  of  any  subsequent  provi- 
sion* And,  indeed,  petit  treason,  respecting  which  there  has  . 
been  no  such  particular  exception,  stands  upon  the  very  same 
footing,  on  wluch  the.  statutes  of  Edward  placed  it  (A).  It  has, 
however,  been  decided  that  a  prisoner  indicted  for  murder  and 
petit  treason,  if  there  are  not  two  lawful  witnesses  to  the  guilt, 
may  be  found  guilty  of  the  former  upon  mere  circumstantial 
evidence,  though  acquitted  of  the  latter  (t)« 

The  statute  of  William  has  been  construed  to  extend  to  the 
proof  of  overt  acts  only,  and  not  to  any  collateral  circumstances 
which  may  arise  on  the  trial  (k).  So  that  if  the  prisoner,  in  his 
defence,  contend  that  he  is  not  a  subject  of  this  realm,  and  con- 
sequently cannot  be  bound  by  the  duty  of  allegiance,  proof  by 
one  witness  will  suffice  to  show  that  he  is  a  native  of  some  part 
of  lus  majesty's  dominions  (/)•  Under  this  act^  the  confession 
which  will  take  away  the  necessity  for  two  witnesses  must  be 
m  open  court,  on  the  arraignmoit  of  the  defendant,  *and  which,  [#562] 
in  all  other  criminal  cases,  is  equivalent  to  a  conviction  (m).  But 
an  extra  judicial  confession,  if  made  under  such  circumstances 
as  would  render  it  admissible  in  any  other  criminal  case,  may 
be  pven  in  evidence  to  corroborate  other,  proof,  though  not  to 


ig)  X  Leach»  43.    Fott  393.    Sir  (Jb)  Fost.  240»  3.    3  Salk.  634.    B 

Tho.  Jon.  333.    1  East^  P.  C.  139.  St.  Tr.  ir.    Hawk.  b.  3.  c.  46.  a.  4. 

Hawk.  b.  3.  c.  46.  a.^.    Dick.  Seas.  n.  f. 

19r.  (0  3  Salk.  634.  Fost  340.  1  East, 

(A)    1  Leach»  461,  3.    Foet  333.  P.  C.  130. 

Hawk.  b.  3.  c.  46.  a.  6.  (m)  Fost.  10, 11,  340, 344.  1  East, 

(t)  1  Leach,  463.    10  St.  Tr.  36.  P.  C.  133.  oec.  4  Bk.  Com.  357.  ewU. 

Fost  106, 338.    2  Hale,  393.   Hawk.  See  form,  4  Haig.  St.  Tr.  778. 
b.  3.  c.  46.  a.  7. 

Vou  !•                           ^  3  M 
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take  die  case  out  of  the  requisitions  of  the  statute  (n).  It  has, 
however,  been  resolved,  that  the  information  of  a  witness  taken 
upon  oath  before  a  magistrate,  joined  to  the  viv&  voce  testsmony 
of  another,  do  not  amount  to  sufficient  evidence  to  go  to  a  jury, 
who  are  to  decide  on  the  guilt  of  a  prisoner  accused  of  the 
higher  description  of  treasons  (o). 

To  these  rules,  established  by  the  statute  of  William,  and 
which  have  since  been  dius  applied,  an  exception  has  been  in- 
troduced in  the  present  reign  in  consequence  of  the  attack  on  the 
person  of  his  majesty.  It  was  provided  by  the  40th  Geo.  III. 
c.  93.  that  where,  on  an  indictment  for  high  treason,  the  overt 
act  laid  should  be  the  assassination  of  the  king  or  any  direct 
attempt  endangering  his  person,  the  defendant  should  be  tried 
in  the  same  manner  as  if  he  were  charged  with  a  common  mur- 
der, and  none  of  the  exceptions  in  his  favour,  which  the  statutes 
of  William  and  Ann  would  otherwise  have  allowed  him  to 
claim,  will  be  allowed  to  protect  him.  At  the  ]n%sent  day,  there- 
fore, the  peculiar  rules  of  evidence  which  affect  cases  of  high 
treason  are  rather  limited  in  their  operation,  since  its  lowest 
and  its  highest  degrees  are  both  placed  on  the  footing,  in  this 
respect,  with  ordinary  felonies. 
*  There  is  one  other  description  of  offence,  to  prove  which,  for 

a  very  different  reason,  two  witnesses  are  considered  as  requi- 
site. This  is  the  case  with  the  crime  of  perjury^  where  the  oath 
[*563]   of  the  defendant  is  to  he  disputed,  *and  cannot  jusdy  be  regard- 
ed as  false  <xi  the  testimony  of  a  single  witness  (^).     Here, 
therefore,  our  law  properly  adopts  the  maxim  of  the  civil  jurists, 
which  b,  in  general,  very  perilous  to  the  interests  of  public  jus- 
tice, that  one  evidence  of  a  fact  is  neutralized  by  the  denial  of 
the  party  indicted,  and  therefore  a  third  person  must  be  obtsun- 
ed  in  order  to  turn  tfa^balance.  But,  perhaps,  it  would  be  more 
reasonable,  in  all  cases,  to  leave  the  evidence,  which  the  pro- 
secutor can  bring  forward!,  to  the  jury,  who,  under  die  direction 
of  the  judge,  would  always  be  competent  to  decide  on  the  degree 
of  credibility  whicK  it  deserves. 
The  kind       From  the  obscurity  with  which  some  kinds  of  crime  are  fre- 
the  prose-  quently  covered,  the  jury  must  often  be  compelled  to  receive  evi- 
CTtor  may  jence  which  is  merely  circumstantial  and  presumptive.  It  would 

(»)  8  St.  Tr.  254^  5,  262,  3.    Fort.  (p)    R.  T.   Hardw.  265.    2  Stra. 

241.    1  East,  P.  C.  132,  3.  1230.    10  Mod.  194^  5.    Hawk.  b.  2. 

(o)  4  St.  Tr.  237.    5  St.  Tr.-  17.  c.  46. 1. 10.    4  Bla.  Com.  357.   Dick. 

Hawk.  b.  2.  c.  46.  s.  8.  Sess.  198.    Peake  on  £r.  9^  10. 
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be  to  little  purpose  to  detail  the  curious  distinctions  which  some  and  of  pre- 
of  the  older  writers  have  taken,  and  the  multifarious  i^tances  ^^|^^^^ 
with  which  they  have  endeavoured  to  explain  them.  It  seems, 
however,  to  be  a  good  general  rule  that  no  one  ought  to  be  con- 
victed, before  a  felony  b  known  to  have  been  actually  commit-' 
ted  ;  so  that  no  man  should  be  found,  guilty  of  murder  before 
the  death  of  the  par^  is  actually  ascertained,  nor  of  stealing 
goods,  unless  the  owner  is  known,  merely  ^because  he  cannot 
give  an  account  in  what  way  they  came  into  his  possession  (^). 
But  the  circumstance,  that  individuals  have  occasionally  suffer- 
ed on  presumptive  testimony,  whose  innocence  has  •  been  after- 
wards ascertained,  ought  not  to  prevent  juries  from  attending, 
with  caution  and  deliberation,  to  this  species  of  evidence;  for 
the  evil  is  comparatively  small  to  diat  general  impunity,  which 
the  ^vrorst  offenders  might  obtain,  if  this  kind  of  proof  were 
never  to  be  regarded. 

*Ici  general,  however,  it  lies  upon  the  prosecutor  to  pirove  [*564] 
the  aflbrmative  of  the  issue,  and  not  on  the  prisoner  to  establish 
his  innocence  (r).  But  to  this  rule  there  was  until  lately  a  sta- 
tutable exception,  by  which  a  modier  of  an  illegitimate  child, 
concealing  its  death,  must  have  proved  by  one  witness  that  it 
was  bom  dead,  or  she  would  be  presumed  to  have  murdered 
it  («).  This  provision  was,  however,  lately  repealed,  and  the 
sanne  rules  of  evidence  prevail  on  such  an  indictment,  as  on  the 
ordinary  course  of  criminal  proceedings  {t)[l]*  And  where  the 
prosecutor  alleges  some  crime  against  the  prisoner,  which  con- 
sists in  the  omission  of  ,a  duty,  it  will  rest  upon  the  latter  to 
prove  the  negative  (u). 

With  regard  to  the  presumptive  evidence  which  may  be  ad- 
mitted-against  the  prisoner,  it  niay  be  observed,  that  it  must 
arise,  in  general,  from  the  facts  in  issue,  and  cannot  be  deduced 
from  any  other  part  of  the  defendant's  conduct  in  order  to  prove 
lum  guilty.    Thus,  the  admission  of  the  prisoner  that  he  for- 

(q)  2  Hale,  289,  290.   4  Bla.  Com.  (t)  43_Gco.  in.  c.  58. 


358,  9.    Barf.  J.  189.  (ti)  3  East,  193,  199.    Phil.  onBv. 

(r)  Phil,  on  Ev.  72. 
(«)  21Jac.  l.c,2r. 


(r)  Phil,  on  Ev.  72.  73. 


[1]  PsHiraTLTAviA. — ^By  an  act  of  Aasemhly,  passed  23d  April  1794,  Purd, 
^g,  230,  it  is  enacted,  that  the  conceafanent  of  the  death  of  a  bastard  childy 
shaJl  not  be  conclusive  evidence  to  convict  ^e  party  indicted  of  the  murder 
of  her  chUd,  unless  th^  circumstances  attending  it  be  such,  as  shall  sstisQr  the 
mind  of  a  junr,  that  she  did  wiHUlly  aa4  makcloiisly  dea^oy  and  tnke  away 
tht  life  of  such  child. 
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merly  committed  an  offence  of  a  similar  nature  to  that  of  which 
he  is  indicted,  and  that  he  has  a  tendency  to  such  practices, 
cannot  be  admitted  in  evidence  (tc^).  But  where  the  knowledge 
of  the  defendant  of  the  natiu:«  of  his  conduct  is  the  point  in 
issue;  as  where  he  is  charged  with  uttering  a  forged  note^ 
knowing  it  to  be  forged,  evidence  of  his  having  committed  a 
series  of  acts  of  the  same  description  may  be  received  as  pre- 
sumptive of  knowledge  (x).  So  also,  on  an  indictment  for 
knowingly  passing  base  money,  it  may  be  shown  that  die  pri- 
soner had  other  coin  of  the  same  kind  in  his  possession,  and 
had  transferred  it  to  other  persons,  in  order  to  enable  the  juiy 
to  draw  the  conclusion,  that  he  knew  the  money  in  question  to 
be  counterfeit  (^).  Thus,  upon  the  same  principle,  on  an  in- 
[^565]  formation  *for  a  libel,  in  order  to  prove  the  defendant  to  be  the 
author,  other  publications  may  be  adduced  on  die  trial  which 
are,  in  themselves,  libellous  (z),  and  this,  diough  the  latter  be 
defective  in  the  stamp  (a).  And  on  a  charge  against  several 
defendants  for  a  conspiracy  to  cause  themselves  to  be  regarded 
as  persons  of  large  fortune  in  order  to  defraud  an  individual, 
evidence  of  several  acts  of  false  representation  may  be  adduced 
to  show  the  combination  which  actually  existed  between  them  (b). 
But  it  seems  that,  in  such  cases,  the  court  ought  not  to  take  into 
their  consideration,  in  pronouncing  judgment,  any  criminal  acts 
not  charged  in  the  indictment,  which  may  thus  come  incident- 
aUy  under  their  cognizance  (c). 

With  respect  to  the  degree  of  the  presumption  which  will  be 
admitted  to  prevail,  some  important  rules  may  be  collected.  In 
an  indictment  for  a  libel,  in  which  a  publication  in  the  county 
where  the  defendant  is  indicted  must  be  proved,  the  post-mark 
of  die  letter  containing  the  matter  charged,  is  not  sufficient  to 
prove  a  publidEition  in  the  county  where  the  venue  is  laid,  be- 
cause of  the  possibility  of  forgery  (^).  But,  in  order  to  prove 
that  a  defendant  caused  to  be  published  in  Middlesex  libelloua 
letters  written  by  him  elsewhere,  it  will  suffice  to  show  that  die 
letters  are  in  his  hand-writing,  and  that  the  publisher  of  a  pub- 
lic register  in  Middlesex,  to  whom  the  letters  were  sent  before 


(to)  Phil,  on  Ev.  70.  fop  Piuiie. 

(x)  1  Campb.  334    3  Le«di,  983,         (a)  Peake,  N.  P.  75.  I  Taunt  101. 
967.    1  New  Rep.  93.  h)  1  Gampb.  399. 

(y)  1  New  Rep.  95.  .  (e)  1  New  Rep.  95. 
(x)  Peake»  N.  P.  76,  EacdE.  Specdl         (^  1  Campb.  215. 
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they  were  forwarded  to  him,  received  an  anonymous  letter,  in 
the  same  hand-writing,  desiring  the  publication  (^ )•  And  when 
a  person  is  in^cted  for  perjury  in  an  answer  in  chancery,  it  will 
be  sufficient  to  prove  his  signature,  and  that  of  the  master  before 
whom  it  purports  to  be  sworn,  in  order  to  fix  him  as  the  depo- 
nent; for  the  attestation  of  the  master  aiFords  a  sufficient  pre-> 
siunption  of  the  defendant  having  been  sworn  before,  him  (/)• 

"l^In  general,  what  one  defendant  says  is  evidence  only  against  [^566] 
himself;  but  in  the  case  of  conspiracy,  when  a  joint  purpose 
has  been  proved,  the  expressions  of  one  parQr  indicted,  respect-  ^ 
ing  the  object  of  the  conspiracy,  may  be  f^ven  in  evidence 
against  the  others  (g).  It  is  sufficient  to^  prove  the  commence* 
ment  of  ain  office  named  in  the  indictment,  and  it  will  be  pre- 
sumed to  continue,  unless  the  defendant  qm  show  its  termina* 
tion  (A)«  So,  where  a  party  acts  ostensibly  as  a  public  officer, 
as  in  administering  an  oath,  the  presumption  is  that  he  has  com- 
petent authmty  to  support  him,  though  the  contrary  may  be* 
shown  by  the  defendant's  witnesses  (i)«  And,  therefore,  even 
in  an  indictment  for  murder,  in  resisting  an  officer  in  the  execu- 
tion of  his  duty,  it  is  sufficient  to  prove  that  he  acted  as  such 
officer,  and  to  produce  the  process  or  warrant,  under  the  sanc- 
tion of  which  he  acted,  at  the  time  when  tiie  offence  was  com- 
nutted  (J). 

It  is  a  general  rule  which  runs  alike  through  civil  apd  crimi-  When  suf. 
nal  proceedings,  that  the  best  evidence  nuist  be  given,  of  which  ^^^Se 
the  nature  of  the  case  will  allow.   By  this  it  is  intended  that  no  best  evi- 
proof  can  be  admitted,  which  su|qx>ses  from  its  very  nature,  tore  of  ' 
tiiat  the  party  bring^g  it  forward  has  it  in  his  power  to  adduce  ^  *^' 
better  evidence,  if  he  thought  proper  to  procure  it  (i).    For  the 
suppression  of  that  which  would  be  the  strongest  testimony,  in- 
duces a  vehement  presumption  that  if  it  were  brought  forward, 
it  would  be  against  tiie  party  who  is  desirous  of  evading  its 
production  (/)•  And,  therefore,if  a  copy  of  any  deed  or  writing 
be  offered  in  evidence,  when  it  as  in  the  power  of  the  defendant 


(e)  7  East,  65.  9  Campb.  433.    Post  C.  L.  311,  2. 
(/)  3  Campb.  508.    3  Burr.  1189.  (k)  3  Wils.  275.  38tia.  1361.  Bui. 

{^)  5  Esp.  Rep.  135.    6  T.  R.  537,  N.  P.  393,  4.  Hawk.  b.  3.  c.  46.  s.  66. 

539.    11  East,  585.  IMckl  Seas.  195.    PhU.  on  £▼.  74. 

(A)  5  Esp.  Rep.  330.  Peake  on  Ev.  8. 
i)  1  Campb.  131.    3  Campb.  433.         (/)  Hawk.  b.  2.  c.  46.  a.  66.    Bui. 


4  T.  K.  o66.  N.  P.  393, 4.    Dick.  Seas.  195. 

U)  4  T.  R.  366.    1  Campb.  131. 
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[*567]   to  produce  the  orig^al,  it  will  not  be  ^received,  for  a  suspicion 
is  evidently  thrown  upon  its  correctness  (m).    So  no  pared  evi- 
dence will  be  admitted  of  the  contents  of  any,  writings  which  it  is 
in  the  power  of  the  party  offering  it  to  produce  (n).     But  if 
it  be  proved  that  the  original  has  been  lost  or  destroyed,  or 
that  it  is  in  the  hands  of  the  defendant,  the  prosecutor  may 
give  an  attested  copy  of  it,  as  the  next  best  evidence  that  he  can 
obtain,  and  if  po  copy  were  taken,  parol  evidence  of  its  contents 
may  be  admitted  (0).     And,  therefore,  parol  evidence  may  be 
given  of  the  contents  of  a  forged  bill  of  exchange  upon  proof 
that  it  is  in  the  prisoner's  possession  {p).    And  upon  the  same 
principle,  where  the  defendant  has  swallowed  the  instrument  for 
the  forgery  of  which  he  is  indicted,  parol  evidence  may  be 
given  of  it^  contents  without  any  notice  to  produce  it  (jj)*   So 
where  the  originals  of  any  papers  are  public  documoits,  as  the 
journals  of  parliament,  the  records  of  courts  of  justice,  and  odier 
public  memorials,  attested  copies  may,  for  public  conv^ence, 
be  always  received  in  evidence  (r). 

But  though  the  best  kind  of  evidence-  is  thus  requisite,  the 
greatest  quantity  of  existing  proof  is  not  requisite,  because  the 
same  reason  will  not  apply.  Thus,  for  example,  no  one  can 
prove  .the  execution  of  a  deed  but  a  subscribing  witness,  if  there 
weoe  one,  and  he  be  still  living,  but  though  there  were  twenty  • 
witnesses  to  the  instrument,  all  of  whom  might  be  subpoenaed, 
the  testimony  of  one  will  suffice  (s).  And  upon  the  same  prin- 
ciple, it  will  not  be  necessary  to  call  the  supposed  writer  of  an 
instrument,  for  the  purpose  of  proving  or  disproving  lus  hand-* 
writing;  but  the  evidence  of  others  acquainted  with  his  mode 
of  writing  will  be  held  sufficient;  because  this  kind  of  proof 

[*568]  differs  rather  in  degree  than  in  ^species  (t).  So  that  even  upon 
an  indictment  for  forging  a  bank  note,  it  has  been  holden  that, 
proof  that  the  signature  to  the  fictitious  insmmient  is  not  the 
writing  of  the  cashier  of  the  bank,  may  be  proved  by  any  one 
who  i^  acquainted  with  his  writing,  though  he  would  himself  be, 
in  such  case,  k  competent  witness  (u). 


(tn)  Bui.  N.  P.  294.  PhU.  on  Ev.  74.  (r)  3  Salk*  155.  2  Stra.  954^  lOTS. 

(n)  Hawk.  b.  2.  c.  46.  s.  66.  Hawk.  b.  2.  c.  46.  s.  78. 

(0)  2  T.  R.  201.    1  Leach,  300.  3  («)  Phil,  on  Ev.  76. 

T.  E.  306.    Hawk.  b.  2.  c.  46.  s.  67.  (t)  Phil,  on  Ev.  77. 

(p)  1  Leach,  294.    Hawk.  b.  2.  c.  (u)  2  East,  P.  C.  1002,  ace  sed 

46.  8.  67.    Dick.  Sess.  196.  quxre;  and  see  ^  East,  P.  C.  1000. 

(g)  14  East,  276.  com.  post. 
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There  is  no  general  rule  better  established  in  the  law  of  evi-  when 
dence,  than  that  mere  statements  of  what  was  uttered  by  a  e^^ce 
stranger,  cannot  be  admitted  to  prove  any  circumstance  on  the  »  admissi- 
trial  (tp).     For  the  law  admits  of  no  evidence  but  such  as  is  and  of  dy- 
delivered  upon  oath,  and  the  original  expressions  were  not  only  ^^.  ^^^' 
uttered  when  the  speaker  was  not  under  that  obligation,  but 
are  liable  to  be  forgotten,  misunderstood,  and  unconsciously  al- 
tered^ by  the  party  who  repeats  them  (x).    Besides^  if  the  ori- 
ginal speaker  be  living,  this  statement  of  his  words  is  not  the 
best  evidence,  which,  we  have  seen,  the  courts  will  require  (y) ; 
and  the  prisoner  loses  the  benefit  of  cross-exaYnination,  which  is 
of  such  eminent  service  in  discpvering  the  true  colour  of  the  cir- 
cumstances related  (z).  And,  therefore,  though  the  declarations 
of  a  prisoner  respecting  the  charge  may,  as  we  shall  see  hereaf- 
ter, be  produced  against  him  when  they  amount  to  confession, 
they  cannot  be  brought  forward  in  his  defence,  though  he  is  at 
liberty  to  cross-examine  any  of  the  witnesses  for  the  crown  as  . 
to  his  language  and  demeanour  (a).     But  hearsay  may  be  used 
as  inducement  and  in  illustration  *of  more  substantial  testimo- 
ny (^)«  And  the  declarations  of  a  witness,  at  another  time,  may 
be  adduced  to  invalidate  or  to  confirm  his  evidence;  by  show- 
ing that  he  varies  in  his  statement,  or  has  maintained  a  uniform 
consistency  in  his  narration  (c). 

There  is  also  one  great  and  important  exception  to  this  rule, 
respecting  the  rejection  of  hearsay  evidence,  which  stands  alone 
and  rests  upon  the  principles  of  substantial  justice.  This  is  the 
case  of  the  dtfing"  declaration  of  a  party  murdered  respecting  the 
causes  which  led  to  his  situation,  and  which  is  constandy  ad- 
mitted in  prosecutions  for  felony  (d).     For  it  is  considered  tiiat 


[»569] 


(w)  2  St.  Tr.  332,  414,  415,  761, 
803,  3.  3  St.  Tr.  145,  210,  253.  4 
fit  Tr.  33.  Hawk.  b.  2.  c.  46.  8.  46. 
Bac.  Abr.  Evidence,  K.  Bui.  N.  P. 
394.  Bum  J.  Evidence,  III.  Wil- 
liams  J.  Evidence,  V.  Phil,  on  Ev.  79. 

(x)  Hawk.  b.  2.  c.  46.  s.  46/  Bui. 
N.  P.  294r.  Bac.  Abr.  Evidence,  K. 
Bum  J.  Evidence,  HI.  WiUianuiJ. 
Evidence,  v.    PhU.  on  Ev.  80. 

(y)  Bui.  N.  P.  294.  WilUama  J. 
Evidence,  V.   Ante  •566. 

(x)  Hawk.  b.  2.  c.  46.  a.  46.  Bac. 
Abr.  Evidence,  K.  Bum  J.  Evidence, 
in.  Wilfianis  J.  E^dence,  v. 

(a)  Hawk.  b.  2.  c.  46.  a.  47.  n.  2. 
Bac.  Abr.  Evidence^  K.    Willisma  J. 


Evidence,  V. 

(5)  2  St.  Tr.  325, 8, 332,  3, 414, 5. 
3  St.  Tr.  144,  5,  209,  10.  Hawk.  b. 
2.  c.  46.  8.46.  Bui.  N.  P.  294.  Bac. 
Abr.  Evidence,  K.  Williams  J.  Evi- 
dence  V. 

(c) 'l  Mod.  283.  Skin.  402.  HoltT 
286.  Hawk.  b.  2.  c.  46.  a.  48.  Bui. 
N.  P.  294.  Bac.  Abr.  Evidence,  K. 
Bum  J.  Evidence,  m.  WlUiama  J. 
Evidence,  V. 

(rf)  1  Stra.  499.  9  St  Tr.  161.  3 
Burr.  1253.  1  Leach,  460, 500,  4.  2 
Leach,  561.  Hawk.  b.  2.  c.  46.  s.  49. 
Vin.  Abr.  Evidence,  A.  b.  38.  Bum 
J.  Evidence,  ID.  Williams  J.  Evi- 
dence,  V.    Phil,  on  Ev.  100. 
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when  an  individual  is  in  constant  expectation  of  immediate 
death,  all  temptations  to  falsehood  either  of  interest,  hope,  or 
fear  will  be  removed,  and  the  awful  nature  of  his  »tuation  may 
be  presumed  to  impress  him  as  strongly  with  the  necessity  of  a 
strict  adherence  to  truth  as  the  most  s<demn  obligation  of  an 
oath  administered  in  a  court  of  justice  (e).  It  is  therefore  mani- 
fest, that  to  enable  these  testimonies  to  be  given  in  evidence, 
they  must  be  made  when  the  party  is  not  only  in  actual  dagger 
of  death,  but  when  he  is  aware  of  the  circumstances  in  which 
he  is  placed,  and  impressed  with  a  sense  of  speedy  disscdu- 
tion  (/*).  But  it  is  not  necessary  that  the  deceased  should  ex- 
press that  opinion  in  words;  it  will  be  sufficient  if  i\  can  be  col- 
lected from  the  general  circmnstances  of  his  condition  (g').  If 
[*570]  the  narrative  of  the  deceased  be  then  reduced  into  writing,  *the 
document  must  be  given  in  eiddence  and  no  parol  testimony 
respecting  its  contents  can  be  admitted  (h).  It  has  been  holden 
that  the  dying  declaration  of  a  criminal  at  the  scaflbld  will  not 
be  thus  admissible;  because  his  oath  could  no  longer  have  been 
received  in  a  court  df  justice,  after  his  Uood  is  corrupted,  and 
therefore  it  would  be  absurd  to  admit  his  evidence,  under  cir- 
cumstances which  merely  operate  as  a  substitute  for  an  obliga- 
tion which  he  was  no  longer  capable  of  incurring  (i).  And, 
though  the  contrary  was  formerly  decided,  it  is  now  settled 
that  the  court  and  not  tiie  jury  are  to  decide,  whether,  under 
the  circumstances  of  the  case,  the  declaration  ought  to  be  ad* 
mitted  (i). 
of  the  de-  The  confession  of  the  defendant,  voluntarily  made,  without 
confession.  ^^^^^  threat  or  solicitation,  may  be  given  in  evidence  agsunst 
him,  whether  it  was  taken  as  an  examination  before  justices  of 
the  peace,  upon  the  statutes  of  Philip  and  Mary  (/},  or  xxpoa  an 
examination  taken  at  common  law,  before  a  secretary  of  state 
or  other  magistrate,  for  treason  or  odier  crimes  not  within  tiiose 


(tf)  1  Leach,  502.  1  GUb.  Ev.  280. 
Williams  J.  Evidence,  V.  Phil,  on 
Ev,  100. 

(/)  i  Leach,  503. 4.  1  £ast»  P.  C. 
353,  4. 

iff)  Id.  ibid. 
h)  Vin.  Abr.  Evidence,  A.  b.  38. 
Burn  J.  Evidence,  UI.    WUtiamaJf. 
Evidence,  V. 

(»)  1  Leach,  «33r.  Hawk.  b.  2.  c. 
46.8.5L    1  Ewt^  r.  C.  353.  n.  a. 


(kj  1  Leach,  504. 

(0  Ante,  •SS,  •4>  •5.  1  Leach, 
311.  2  Leach,  552,  637.  2  Hale,  284, 
5.  3  St.  Tr.  13,  131.  4  St.  Tr.  33. 
6  St  Tr.  831.  1  St.  Tr.  68.  Hawk. 
<i>.  2.  c.  46.  a.  31,  33.  4  Bla.  Com.  35r. 
Bac.  Abr.  Evidence,  L.  Bum  J.  Evi- 
dence, ni.  Wjiiiuns  J.  Evidence,  V. 
Dick.  Seas.  211. .  Toone,  137.  PhU. 
on  £▼.  49. 
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statutes  (w),  or  made  to  private  individuals  in  the  ordinary 
course  of  conversation  (n).  And  this,  when  fully  proved,  will 
be  sufficient  to  convict  him,  even  when  uncorroborated  by  any 
other  testimony  (&)•  But  confessions  are,  from  their  very  nature, 
so  liable  to  suspicion,  especially  when  ethers  are  implicated,  so 
likely  to  be  influenced  by  hope  or  fear,  and  the  terror  of  a  sud- 
den accusation,  and  so  liable,  like  all  hearsay  evidence,  to  be 
misreported  *and  changed  in  the  narration,  that  the  law  does  [*571] 
not  suffer  diem  to  be  received,  except  under  peculiar  condi- 
tions (p).  Thus,  they  are  only  suffered  to  operate  against  the 
party  confessing,  and  cannot  affect  his  accomplices  in  guilt  (y), 
except  where  they  indicate  a  common  purpose,  in  which  all  of 
them  share  (r).  The  confession  must  also  be  taken  altogether, 
In  order  that  the  part  which  is  in  his  favour  may  be  weighed 
by  the  jury,  and  perhaps' may  explain  the  residue  (*).  The  iden- 
tity of  the  confession  tnust  also  be  proved,  if  it  is  in  writing, 
before"it  can  be  read  to  the  jury,  for  in  order  to  give  it  effect 
the  highest  authenticity  is  requisite ;  and  it  is  usual  to  prove 
by  the  magistrate's  clerk  the  hand-writing  of  the  prisoner  and 
of  the  justice  (f)*  ^ut,  above  all,  it  must  be  cleared  from  the 
slightest  suspicion  that  it  was  obtained  by  any  threat  of  seve- 
rity or  promise  of  favour;  for  if  even  the  least  degree  of  influ- 
ence appear  to  have  been  exercised  over  the  prisoner's  mind,  in 
order  to  induce  him  to  disclose  his  guilt,  the  whole  will  be  en- 
tirely rejected  {u).  In  tiiis  respect,  the  law  of  England  acts  upon 
a  principle  directly  the  reverse  of  those  nations  who  employ 
torture  in  order  to  extort  a  confession;  for  not  only  is  that  ab- 
surd and  cruel  process  unknown  to  the  English  courts  {w\  hut 
a  peculiar  delicacy  is  observed  in  the  reception  of  the  prisoner's 
acknowledgment,  that  he  is  guilty.  It  has,  however,  been  ruled 


(m)  Id.  ibid.    Hawk.  b.  2.  c.  46. 

8.  32. 

(n)  Id.  ibid.  Hawk.  b.  2.  c.  46.  a. 
33. 

(o)  1  Leacb,  311.  in  note.  Hawk, 
b.  2.  c.  46.  a.  39. 

(p)  4  Bla.  Com.  357.  WiUiams  J. 
£ytdence»  V.    Dick.  Sesa.  213. 

{q)  1  St  Tr.  265.  Hawk.  b.  2.  c. 
46.  8.  34.  Bac.  Abr.  Evidence,  L. 
Burn  J.  Evidence,  IH.  Wtlltama  J. 
Evidence,  V.    Dick.  Sen.  211. 

(r)  5  Eap.  Rep.  125.   6  T.  R.  527» 

9.  11  East,  585. 

Vol,  I. 


(«)  5  Mod.  165.  Hawk.  b.  2.  c.  46. 
8.  42.  Bac.  Abr.  Evidence,  L.  Wil- 
liams J.  Evidence,  V.  Dick.  Sesa. 
211. 

(0  2  Hale,  285.  6  St.  Tr.  831. 
Hawk.  b.  2.  c.  46.  a.  35.  Williams  J. 
Evidence,  V.    Dick.  Sess.  211,  2. 

(v)  1  Leach,  263,  265.  n.  a.  38r. 
2  Leach,  559.  n.  a.  837.  Hawk.  b.  2. 
c.  46.  6.  36.  Bac.  Abr.  Evidence,  L. 
WiUiams  J.  Evidence,  V.  Dick.  Sess. 
212.    PhU.  on  £v.  5Q.    Ante,  *84, 

•5,  •e. 

(«)  FOBU244. 
3N 
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.  that  the  confession  shall  be  presumed  to  have  been  freely  made- 
until  the  contrary  appear,  and  that  the  magistrate's  clerk  canmot, 

1*572}  ^unldss  the  prisoner  alleges  that  iht  confession  was  unduly  ob- 
tained^ be  asked  by  the  prisoner's  counsel  whether  the  coafes- 
sion  was  voluntarily  m£^  (x)m  The  practice,  however,  at  pre- 
sent, is  for  the  prosecutor's  counsel  on  his  exiuninadon  of  his 
own  evidence  in  chief,  to  inquire  of  the  witnesses  all  the  facts, 
so  as  to  satisfy  the  jury  that  die  confession  was  vduntarily 
made  and  duly  taken  (y)«  But  any  facts  disclosed  by  an  extorted 
confession  and  afterwards  ascertained  to  be  true,  may  be  given 
in  evidence,  though  they  were  obtained  by  means  which  render 
the  confession  itself  inadmissible;  because  they  rest  upon  their 
own  foundation;  they  are  unaltered  indieir  com|dezion  by  th« 
hopes  or  fears  of  the  prisoner;  and  justice,  which  cannot  suffer 
by  their  being  proved,  would  frequently  be  defeated  by  thw 
*  rejection  (z)*  But,  even  then,  the  facts  must  be,  of  themselves^ 
sufficient  to  warrant  the  conviction;  and  csumot,  for  that  pur-- 
pose,  be  connected  with  any  other  part  of  the  conf<%sion  than 
that  by  means  of  which  they  were  discovered  (a).  So  that  if  a 
prisoner  be  improperly  induced  to  acknowledge  that  he  has 
stolen  certain  property,  and,  at  the  same  time,  discloses  the  place 
in  which  he  has  concealed  it,  the  circumstance  that  the  goods 
were  fbimd  may  be  given  in  evidence,  and  that  the  defendant 
pointed  out  the  place  in  which  they  were  hidden,  but  his  ac- 
knowledgment that  he  had  previously  stolen  them  must  be  al- 
•  together  rejected  (i). 

We  have  seen  that  the  statutes  1  &  2  Ph»  &  M«  c  13.,  and 
2  &  3  Ph*  &  M.  c.  10.  require  justices  of  the  peace,  before  they 
bail  or  commit  the  prisoner,  to  take  his  examination,  and  that 
of  those  that  bring  him  (c)*    If,  on  this  occasion,  he  fredy  con- 

1*573}  fess,  the  writing  may  be  given  *in  evidence  against  him  (i/)* 
We  have  seen,  that  in  this  case,  it  ought  to  be  reduced  into 
writing,  and  that  it  is  advisable  to  have  it  signed  by  the  pri- 
soner (e).     And,  as  it  is  always  presumed  that  the  magistrate 


i 


X)  6  St  Tr.  831.  C.  658.    PhU.  on  £▼.  51. 

y)  Ex  Relat  Mr.  Stafford.  (c)  Ante,  •74^  •S.  to  •89.  at  to  Ex- 

(x)  1  Leach,  386,  263,  5.    2  East,  amination. 

P.  C.  658.    Hawk.  b.  2.  c.  46.  a.  38,  (d)  3  St  Tr.  13,  151.    1  St  Tr. 

40.  Dick.  Bess.  212.  Plifl.  on  Ev.  51.  89, 186,  964.    1  Hale,  304    Hawk, 

(a)   1  Leaoh,  265.    2  East,  P.  C.  b.  2.  c.  46.  a.  31.  Bac.  Abr.  Evidences 

658.  L.    WiUiama  J.  Evidence,  v. 

(3)  1  Leach,  265.  a.  a.    2  East,  P.  (e)  Ante,  •86. 
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has  performed  hb  duty  until  the  contrary  appears,  no  parol  evi- 
dence can  be  admitted  of  the  confession,  imtil  it  is  proved  not 
to  have  been  reduced  into  writing;  because  the  best  evidence 
must,  in  all  cases,  be  given,  which  it  is  possible  to  procure  (y* )• 
But  afit^  it  has  been  shown  never  to  have  been  thus  authenti- 
cated, it  may  be  g^ven  in  evidence,  or  if,  though  taken  down,  it 
ivants  the  signature  of  the  prisoner  and  the  magistrate ;  for  it 
^w^ould  be  absurd  to  suppose  that  a  confession  is  rendered  less 
authentic  than  if  it  had  been  made  before  a  private  individual, 
by  being  made  in  the  presence  of  a  magistrate  and  upon  a  regu- 
lar and  formal  examination  ( j^)*  And  it  has  been  holden  that 
the  minutes  of  the  scdicitor  for  the  prosecution  taken  down 
during  the  examination,  may  be  read  in  evidence  against 
htm  (A).  It  is  certainly  improper  to  take  the  declarations  of  the 
party  accused  upon  oath  (i) ;  and  it  has  been  considered  that  if 
it  be  so  taken  it  cannot  be  received  on  the  trial  {k) ;  for  though 
the  admission  of  guilt  is  more  solenim,  yet  it  i^  considered  not 
to  be  so  freely  made,  as  when  the  party  is  unsworn  (/)• 

As  we  have  seen  that  the  evidence  is  to  be  confined  to  the  When  evU 
points  in  issue,  it  is  clear  that  the  prosecutor  can  adduce  no  chiunuster^ 
proof  of  the  defendant's  general  character,  unless  *that  is  the   [*574] 
very  scope  of  the  charge  against  him  (/).     But  where  general  "i/foJ'Se 
character  is  put  in  issue,  facts  relating  to  it  may  be  admitted  (m).  crown. 
To  this  rule  there  is  an  exception  in  the  case  of  an  indictment 
against  an  individual  as  a  common  barrator,  where  it  is  neces- 
sary to  give  him  notice  of  the  particular  facts  which  the  prose- 
cutor intends  to  establish  (ti).     And  the  reason  of  this  rule  is 
said  to  be  that  this  kind  of  proceeding  is  usually  instituted 
against  attomies,  \  who  are  constantly  engaged  in  the  lawful 
management  of  suits;  and  it  might  be  very  difficult  to  show  the 
distinction  between  that  conduct  and  the  encouragement  of  legal 
disputation;  so  that  it  is  necessary  for  the  defendant  to  know 
what  circumstances  in  particular  it  is  intended  to  object  against 


(/)   1  Leach,  202,  309,  310,  1.  (k)   By. the  Editor  of  Hawkins. 

Hawk.  b.  2.  c.  46.  t.  43.    Bui.  N.  P.  Hawk.  b.  2.  c.  46.  t.  17.    Ante,  *86. 

293.    WnUamB  J.  Evidence,  V.  (I)  Ante,  •Oe, 

(^)  2  Leach,  555,  637.    Hawk.  b.  (Q  Bui.  N.  P.  296.    Hawk.  b.  2.  c. 

2.0.46.B.44.  46.8.206. 

(A)  2  Leach,  639.  (m)  Hawk.  b.  2.  c.  46. 6.  205.  Bui. 

(i)  Ante,  •86.    Hawk.  b.  2.  c.  46.  N:  P.  296.    Peake  on  Er.  7. 

«.  37.    Bol.  N.  P.  24S.    WiUiams  J.  (n)  Hawk.  b.  2.  c.  46.  s.  205.  Bttl. 

Evidence,  y.   PhiLonEr.  51,  N.  P.296.    PeskeonEy.  7. 
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him,  that  he  may  be  prepared  to  show  they  arose  in  the  honour* 
able  and  legitimate  exercise  of  his  profession  (&)•  And  though 
the  veracity  of  a  witness  may  be  impeached  by  examination  into 
his  general  character,  no  investigation  can  be  allowed  into  any 
particular  fact,  because  he  cannot  be  stqiposed  to  be  ready  to 
explain  the  one,  though  he  ought  always  to  be  prepared  to  de- 
fend the  other  (^p).  And  it  is  a  general  rule  that  no  one  can  be 
allowed  to  discredit  his  own  winiess,  if  on  his  examination  his 
testimony  makes  against  him  (jq) ;  but  he  may  call  other  evidence 
to  disprove  the  facts  which  are  thus  adverse  to  the  side  it  is  his 
sum  to  establish  (r). 

But  evidence  to  character  is  more  frequently  called  on  the 
behalf  of  the  defendant  («),  and,  in  doubtful  cases,  will  often  in- 
[♦STS]  fluence  the  jury  to  an  acquittal  (<)•  And  *even  where  the  de- 
fendant thus  opens  the  discussi<m,  the  prosecutor  can  ask  no 
questions  as  to  particular  facts,  but  must  confine  himself  simply 
to  general  reputation  and  character  (u). 


Deterip-        Having  thus  considered  the  degree  of  evidence  which  the 
proof.        prosecutor  must  adduce,  and  the  kind  he  is  at  liberty  to  bxing 
forward,  we  come  to  examine  the  two  descriptions  or  modes  of 
proof  into  which  all  legitimate  evidence  is  divided.  These  con- 
sist either  of  written  documents  or  papers,  or  of  the  verbal  evi- 
dence of  witnesses,  given  in  open  court  in  the  presence  of  the 
prisoner  (w). 
1.  Written     The  descriptions  of  documentary  evidence  are  so  exceed- 
evidence.  j^gly  numerous,  that  it  will  be  possible  only  to  notice  the  most 
important*     These  are  public  documents  or  records — ^private 
papers  in  the  hand- writing  of  the  party  or  others — and  deposi- 
tions duly  taken  before  a  magistrate. 
1.  Pabfic        Public  acts  of  parliament  will  always  sufficiendy  prove  them- 
mei^       selves,  and  the  production  of  the  printed  book  of  statutes  will 
suffice;  but  private  acts  must  be  examined  with  the  roll  before 


i 


o)  Bui.  P.  296.    Peake  on  Ev.  7."  (»)  6  St.  Tr.  832. 

»  Bui.  N.  P.  296.    Hawk.  b.  2.  (r)  Peake,  Ev.  7,  8.    Phil.  Ev.  72, 

c.  46.  s.  20r.    Phil,  on  Ev.  104.  («)  Hawk.  b.  2.  c.  46.  a.  206.   Bui. 

(c)  Hawk.  b.  2.  c.  46.  8. 208.  Hast.  N.  P.  296. 

inn^  Case  in  the  House  of  Lords.  (-w)  As  to  n>ecies  of  ETidence,  1 

(r)  Hawk.  b.  2.  c.  46.  s.  209.  Leach^  501. 
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Ihey  can  be  given  in  evidence  (x).  Proclamations,  addresses, 
and  articles  of  war,  as  printed  by  the  king^s  printer,  are  consi- 
dered as  suflSciendy  authendcated  by  their  mere  production  (y). 
And  the  gazette  if  produced  is  sufficient  to  prove  any  acts  of 
state  which  it  contains  (s),  but  not  any  diing  which  merely  re- 
spects an  individual  (a).  And,  upon  the  same  principle,  *the  1*576'] 
returns  and  muster  books  of  the  navy  office  are  evidence  of  the 
death  of  a  party  who  is  so  returned  (&),  though  his  identity  must 
be  established  by  other  testimonies  (c)«  Corporation  books 
proved  to  have  been  regularly  kept  are  evidence,  though  not  kept 
by  the  proper  officer  (i/)«  So  are  heralds*  books  and  the  minutes 
of  a  visitation^r).  So  die  daily  book  of  a  public  prison ,is  suffi- 
cient to  show  die  time  of  a  prisoner's  discharge,  though  not  die 
cause  of  his  commitment  (y*),  or  the  log-book  of  a  man  of  war, 
to  prove  when  a  ship  became  part  of  her  convoy  (g)* 

Records  of  his  majesty's  courts  are,  in  all  cases,  sufficient 
evidence,  and  the  rolls  of  courts  which  are  not  of  record  when 
diey  respect  the  interests  of  the  public  (A).  But  as  these  are  the 
property  of  all  who  may  have  occasion  to  refer  to  them,  and 
therefore  cannot  be  removed,  examined  copies  of  them  may  be 
produced  and  proved  by  witnesses  (i).  If  the  perjury  was  on 
a  former  trial,  the  record  of  the  prior  proceedings  must  be  made 
up  and  an  office  copy  proved,  and  the  minutes  of  the  former 
trial  will  not  be  admissible  in  evidence  (k).  And  on  a  prose- 
cud<m  for  perjury  in  an  affidavit,  the  original  must  be  produced 
and  not  an  office  copy  (/),  and  the  hand-writing  proved,  from 
which  evidence,  and  proof  that  the  jurat  was  properly  attested, 
identity  will  be  inferred  (m)*  The  books  of  sessions  are  con- 
sidered as  public  books  which  every  one  has  a  right  to  inspect, 


(ar)  Bui.  N.  P.  225.  Bum  J.  Evi- 
dence,  n.    Dick.  Sess.  213. 

(y)  2  Leach,  593.  1  Ld.  Ravm. 
282«  Burn  J.  Evidence,  U.  Dick. 
Sess.  213;  but  see  2  Campb.  44. 

(z)  2  Leach,  593.  5  T.  R  436. 
Burn  J.  Evidence,  H.    Dick.  Seas. 

(a)  Id.  ibid.    PhiL  on  Ev.  188. 

(b)  1  Leach,  20.  Bui.  N.  P.  249. 
Bum  i.  Evidence,  11.  Peake  on  Ev. 
79.    Dick.  Seas.  213. 

(c)  3  Esp.  Bep.  190.  Bum  J.  Evi- 
dence,  n.  Dick.  Seas.  213,  4.  Peake 
on  Ev.  79. 

(cT)  1  Stnu  93.   1  Leach,  393.a.s. 


(e)  1  Stpa.  192.  1  Leach,  393.  n.  a. 

(/)  1  Leach,  392.  3  Bos.  &  Pul. 
188.  Bum  J.  Evidence,  H.  Peake  on 
Ev.  79. 

(ff)  1  Esp.  Rep.  427.  Peake  Ev. 
79. 

(A)  10  Co.  Rep.  92.  Bum  J.  Evi- 
dence,  II.    Dick.  Sess.  214. 

(i)  10  Co.  Rep.  92.  Cowp.  17. 
Bum  J.  Evidence,  n.  Phil,  on  Ev. 
172. 

(k)  6  Mod.  168. 

(/)  3  Campb.  401.  1  Sch.  &  Lef. 
232.    lStnLl26. 

(m)  1  Leach,  50. 
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ahd  the  defendant  may  have  a  rule  to  inspect  the  books  and  re- 
[^577']  cords  of  the  court  where  Ae  indictment  was  preferred,  and 
from  which  it  was  removed  by  certiorari  into  die  King's 
Bench  (n).   And  it  should  seem  that  a  justice  of  the  peace  nu^, 
by  rule  of  court,  be  compdled  to  produce  on  die  trial  and  give 
a  copy  of  the  original  information  and  pit)ceeding8  before 
him  (o).  But  a  court  of  equity  will  not  make  an  order  hi  support 
of  an  indictment  against  a  bankrupt  for  not  surrendering  in  due 
time,  that  the  clerk  of  die  commission  attend  at  the  Old  Bailey 
with  the  proceedings,  the  creditors  not  concurring  in  die  prose- 
cution (/»).    The  records,  thus  audienticated,  are  conclusive 
against  those  who  are  parties  to  them,  and  therefore  a  convic- 
tion of  a  parish  for  not  repairing,  is  for  ever  rfter  evidence,  of 
their  liability  to  repair  (y).     But  they  will  not  be  conclusive 
against  any  other  persons,  and,  therefore,  an  accessary  may  dis- 
pute the  guilt  of  his  principal  notwithstanding  the  record  of  his 
conviction  (r). 
2.  Private     When  deeds  or  papers  which  it  is  material  to  obtain  on  the 
^^^^^   trial,  are  in  die  hands  of  a  third  person,  the  proper  course  to 
pen,  wid  obtain  them  is  by  serving  him  with  a  subpoena  duces  tecum,  re- 
«nd  notice  quiring  him  to  appear  and  produce  them  (s),     A  witness  thus 
to  produce  subpcenaed  is  bound  to  attend,  though  it  may  be  a  question  for 
die  consideration  of  die  judge  whether  he  ought  to  produce  the 
documents  to  which  die  process  refers;  and  in  case  of  disobe- 
dience he  will  be  liable  to  an  attachment  or  an  action  for  dam- 
ages (<).     But  if  the  paper  would  subject  him,  or  in  case  of  an 
attorney  his  client  who  entrusted  him  widi  the  document,  to  any 
criminal  prosecution,  the  court  will  not  compel  him  to  produce 
it  (m). 
V  [*5y8]       When  the  papers  are  in  the  hands  of  the  defendant  ^himself, 
or  his  attorney,  he  cannot  be  compelled  to  bring  them  forward 
or  furnish  evidence  against  himself,  even  diough  he  should  hold 
it  in  his  hands  in  court;  for  nemo  tenetur  seipsum  accusare(T(/). 


(n)  1  WUs.  340.    1  Bla.  Bep.  39.  (0  9  East,  473.    PbU.  on  Ev.  215. 

Tidd.  596.  3  Buir.  1687,  post. 

(o)  1  Stra.  1^6.  Barnea,  468.  Tidd.  (u)  Plul  oti  Ev.  315.  3  Burr.  Rep. 

596.  n.  d.  1687.    9  East,  485. 

»  I  Atk.  221.  (w)   id.  ibid.     4  Burr.  2489.    1 

g)  Peake,  N.  P.  219.  Leach,  299,  300.  n.  a.    2  T.  R.  201. 

r)    1  Leach,   286.     Dick.  Seas.  Loft.  321.    lWils.239.    IBbuRep. 

214, 5.  37,  39,  351.    2  Ld.  Raym.  927.    9 

(t)  Phil,  on  Er.  214.    See  form,  East,  485. 
last  vol.  Lond.  edit. 
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*X*herefore,  in  a  criaunsd  information  or  indictment,  or  action 
for  penalties,  a  rule  cannot  be  obtained  to  inspect  corporation 
books  or  the  statutes  and  archives  of  the  university  of  Oxford, 
in  order  to  aflPord  evidence  against  a  member  (:ir),  and  it  is  an 
established  rule  that  a  bill  for  discovery  is  not  sustainable  iu 
equity,  if  it  call  upon  a  party  to  disclose  facts  tendbg  to  crimi- 
nate him,  or  in  case  of  a  married  woman,  her  husband  (y) :  and, 
therefore,  where  a  bureau  was  delivered  for  the  purpose  of  re* 
pairs  to  a  person  who  discovered  money  in  a  secret  drawer, 
which  he  converted  to  his  own  use,  as  this  amounted  to  a  felo* 
ny,  a  bill  against  the  party  for  a  discovery  of  the  facts  was  held 
demurrable  (2);  and  the  defendant's  adoption  of  this  demur- 
rer affords  no  legal  inference  of  the  truth  of  the  fact  charged 
in  the  bill  (a).   In  case  the  defendant  is  thus  in  possession  of  evi- 
dence which  it  is  supposed  will  be  favourable  to  the  prosecution, 
he  should  be  seWed  with  a  notice  to  produce  them,  in  order  to 
enable  the  prosecutor  to  fpve  parol  notice  of  their  contents  (6)^ 
For,  in  this  respect,  there  is  no  difference  between  civil  and  cri- 
minal proceedings;  for  as  the  same  reason  exists  in  both,  the 
same  course  may  be  adopted  (c).    And,  according  to  the  same 
analogy,  it  is  sufficient  that  the  notice  should  be  served  on  the 
agent  or  attorney  of  the  prisoner  (d).    Therefore,  on  an  infor- 
mation for  composing  and  publishing  a  libel  in  a  newspaper 
notice  mustl>e  given  to  the  ^defendant  to  produce  the  original  [.^579] 
manuscript,  the  printer  having  returned  it  to  him  {e).    The  ob- 
ject of  tins  proceeding  is  not  to  raise  any  presumption  of  cri- 
ininalit|r  against  the  defendant  in  case  he  does  not  produce  the 
document  (y*);  but  in  order  to  entitie  the  prosecutor,  if  the 
defendant  declines  to  produce  the  paper,  to  give  the  next  best 
evidence  of  its  contents  of  which  the  case  will  allow;  and, 
therefore,  on  proof  of  regular  service  of  the  notice,  he  may 
either  read  an  examined  copy  or  supply  the  defect  by  the  testi- 
mony o£  witnesses  ( j^).     It  is  not,  however,  necessary  to  give 
this  notice  in  cases  where  from  the  very  nature  of  the  prosecu- 


ix)  I  Wils.  239.    1  Bla.  R.  ST,  45,  (c)  2  T.  R  302.    14  Eart,  276.    1 

351.   2  Stra.  1005.  1  T.  R.  689.  n.  c.  Leach,  297, 300. 

3T.R.142.    Tidd.  5  Ed.  598.  (d)  2  T.  R.  203.    3  T.  R.  306. 

(y)  8  Ves.  J.  405.    11  Vet.  J.  S2S,  Phil  00  Ev.  217. 

16  Ves.  J.  59.  (<•)  Peake  Rep.  7S. 

Cz)  8  Ves.  J.  405.  (/)  16  Ves.  J.  59,  64. 

(a)  16  Ves.  J.  59,  64.  {g)  3  T.  R  201,  2,  3.    1  Leach, 


(6)  2  T.  R.  201, 2.  Peake  Rep.  75.      300.    Phil,  on  Ev.  217. 
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tion,  the  defendant  is  charged  wi&  the  possession  of  the  particu- 
lar instrument ;  9s  in  an  indictment  for  stealing  a  bill  of  exchange, 
parol  evidence  may  be  given  of  its  contents  vrithout  any  notice 
to  produce  the  original  (A);  so  we  have  seen  that  is  not  ne- 
cessary where  the  defendant  has  swallowed  the  note  alleged  to 
be  a  forgery  (t ) :  and  where  a  prisoner  accused  of  high  treason 
had  shown  to  a  witness  the  paper  containing  the  treasonable 
matter  diarged  in  the  indictment,  his  evidence  respecting  its 
contents  was  admitted  (k)* 

When  a  deed  i^  brought  forward  in  evidence,  unless  it  is 
upwards  of  thirty  years  old,  its  execution  must  be  proved  by 
one  of  the  subscribing  witnesses  (/) ;  but.  where  there  was  no 
subscribing  witness,  or  he  cannot  be  found,  or  denies  any  know- 
ledge <rf  the  transaction  (m),  or  at  the  time  was  under  some 
legal  disability  to  g^ve  evidence  (n),  or  where  thf  name  of  a  fic- 
titious person  was  inserted  (0),  the  execution  may  be  proved  by 
other  evidence.  This  may  be  either  by  a  party  actually  pre- 
[#580}  sent  ()&);  by  the  ''^admission  of  the  party  indicted;  or  by  proof 
that  the  signature  is  in  the  hand-»writing  of  the  part}-  by  whom 
it  professes  to  have  been  written  (^)* 

This  last  species  of  evidence  is  applicable  to  so  many  cases, 
especially  those  of  forgery,  that  it  is  important  to  notice  the 
kind  of  proof  by  which  hand-writing  is  either  to  be  disproved 
or  established.  Undoubtedly,  in  such  a  case,  the  best  evidence 
which  can  be  given  is  that  of  a  person  who  actually  saw  the 
papers  written;  and,  therefore,  this  ought  to  be  procured,  when- 
ever it  is  actually  in  existence.  But  when  this  is  not  the  case, 
evidence  of  a  person  acquainted  with  the  hand-writing  of  the 
party  may  be  received  to  establish  or  to  overthrow  the  identity 
of  that  produced  in  evidence  (r).  The  belief  of  those  persons, 
however,  who  are  sworn  on  such  an  occasion,  must  rest  on  some 
intelligible  foundation;  as  either  having  actually  seen  the  party 
write,  or  having  received  letters  frbm  him  which  bear  his  sig- 


(h)  1  Leach,  294     2  East,  P.  C.  (0)  Peake,  N.  P.  23. 

675.    Phil,  on  Ev.  21/,  8.  (p)  Com.  Dig.  Evidence,  B. 

[i)  14  East,  276.    Ante,  *567,  (g)  Peake,  N.  P.  146.    Wiil.  Ev. 


S! 


[k)  6  St.  Tr.  229.    1  Leach,  300  238. 

in  notis.  (r)  4  St.  Tr.  453.    6  St  Tr.  69, 

(0    1  Leach,  175.     Phil  on  Ev.  279.     1  Burr.  642.    4  BUu  Com.  358. 

233,  4.  Bui.  N.  P.  236   Williams  J.  Evidence, 

(m)  Peake,  N.  P.  146.  3  Esp.  Kep.  V.    PhU.  on  Ev.  239.    Peake  on  Ev. 

173.    SCampb.  635.  102,3. 

(n)  PhiL  on  Ev.  238. 
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natitre(«).  And  the  latter  may  indcfd  frequently  be  more 
powerful  than  the  former;  for  the  mere  circumstance  of  having 
seen  the  party  write,  perhaps  at  a  considerable  distance  of  time, 
caimot  bring  so  strong- a  convictidn  to  the  mind,  as  the  habit  of 
receiving  and  answering  letters,  which  may  amount  to  a  moral 
c:ertsunty  of  the  identity  both  of  the  person  and  the  signature. 
But  it  may  be  collected  from  the  reversal  of  the  attainder  in  the 
case  of  Algernon  Sydney,  that  the  evidence  of  a  person  who 
has  merely  occasionally  seen  the  supposed  writing  of  the  party 
in  ttidorsements  upon  biUs,  will  not  now  be  admitted  in  evi- 
dence (t).  And  it  is  to  be  observed  that  the  witness,  in  giving 
his  opinion  as  to  die  identity  of  the  hand-writing,  ought  to 
speak  ^solely  from  the  impression  which  the  similarity  makes  [*581] 
upon  his  mind.;  and,  therefore,  where  a  witness,  on  such  an  oc- 
casion, states  as  a  ground  of  his  belief  that  the  defendant  has 
forged  other  deeds,  that  evidence  cannot  be  admitted  (i/);  and 
where,  on  the  other  hand,  he  thinks  the  writing  like  the  pri- 
soner's, but  declines  a  positive  opinion  because  he  does  not 
believe  him.  capable  of  the  crime  intended  to  be  proved  against 
him,  the  former  part  will  be  received  in  evidence,  without  Ae  / 
latter  {w). 

Considerable  doubt  seems  to  have  existed  respecting  th^ 
admissibility  of  a  mere  comparison  of  kand'Writing^  where  no 
witness  has  seen  the  party  write,  or  has  received  letters  authen-   . 
ticated  with  his  signature.    From  the  reversal  of  the  attainder    ! 
of  Algernon  Sydney,  this  kind  of  proof  seems  to  be  altogether  / 
illegal  (jc).  But  it  i»  difficult  to  conceive  why  papers,  the  authen- 
ticity of  wluch  is'  questionable,  should  not  be  compared  widi 
others  that  are  admitted  to  be  genuine;  imless  it  be  urged  that 
the  inference  must  be  deduced  from  a  general  character,  and 
not  from  particular  instances,  which  may  be  artfully  selected, 
or  vi<4wed  through  the  medium  of  other  circumstances  which 
may  produce  a  fanciful  resemblance.    The  courts  have  there- 
fore suffered  the  introduction  of  evidence  arising  from  long  ac- 
quaintance with  the  writing  of  the  party,  though  not  from  adtual 
correspondence,  when  the  witness  forms  his  judgment  from  au- 

(t)   1  BUl  Rep.  384.    Peake  Ev.  (it)  Peake,  Ev.  103.  n.  c.    Peake» 

102.    Add.  XXI.  Fit2fl:.  195.    Phil      N.  P.  14S. 


Ev.  239,  241,  245.  WiUiams  J.  Evi.  (ip)  Peake,  Ev.  App.  XXH. 

dence,  V.  (a?)  8  Harg.  St.  Tr.  471.    6  Ha». 

(0  3  St.  Tr.  802.    Phil.  Ev.  240.  St.  Tr.  277,  279.    4  BU.  Com.  358. 

8  Harg.  St.  Tr.  471.  Hawk.  b.  2.  c.  46.  a.  52. 

Vol.  I.  3  O 
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thentic  documents,  aiK^  when,  from  the  antiquity  of  the  writing, 
•  it  is  impossible  to  procure  any  more  certain  testimony*  Thus 
where,  in  order  to  establish  a  modus,  it  is  necessary  to  prove  the 
writing  of  a  parson  who  is  deceased,  in  his  book,  the  evidence  of 
one  who  has  examined  the  parish  registers  in  which  his  name  is 
frequently  written,  has  been  allowed  to  prove  the  identity  of  the 
[*582]  signature  (y)  [1],  *and  there  is  no  difference,  in  this  respect  be- 
tween civil  and  criminal  proceedings  (z)  [2].  It  is  now,  however, 
clear  that  tiie  evidence  of  a  third  person  to  prove  merely  from  his 
own  skill  and  practice  that  the  same  individual  wrote  two  dis- 
tinct papers,  ought  to  be  rejected  {a).  Nor  wiU  such  witness  be 
rendered  competent  by  having  seen  the  party  write  since  the 
commencement  of  the  prosecution,  if  called  to  give  evidence  in 
his  favour  {&).  But  it  has  been  holden  that  a  person  employed 
to  detect  forgeries  may  be  called  to  state,  whether  in  his  opinion, 
the  hand  produced  in  court  is  a  natural  or  a  disguised  mode  of 
writing,  tiiough  not  to  draw  any  inference  respecting  the  identity 
of  the  party  by  whom  it  was  written  (c). 

With  respect  to  the  cases  in  which  particular  documents, 
when  produced,  will  be  evidence,  we  may  observe,  that  when- 
ever an  instrument  is  the  very  subject  of  the  prosecution,  it 
cannot,  except  in  the  instance  of  forgery,  be  given  in  evi- 
dence, unless  it  be  properly  stamped^  according  to  the  provi- 
sions of  the  legislature,  because  the  paper  is  not  valid  to  the  end 
which  it  purposes;  and  the  stamp  acts  prohibit  the  offering  it 
in  evidence  {d).  Thus,  to  support  an  indictment  on  43  Geo. 
III.  c*  58.  s.  !•  for  feloniously  setting  fire  to  a  house  with  in- 
tent to  defraud  the  insurers,  an  unstamped  memorandum  en- 
dorsed on  a  stamped  policy  effected  by  deed,  is  not  admissible 
in  evidence  (e).  And  it  has  been  holden  that  on  a  prosecution 
'  founded  on  the  7  Geo.  III.  c.  50.  s.  1.  which  makes  it  a  capital 

(y)  Bui.  N.  P,  236.  Peake  Ev.  104.  cont. ' 

iz)  4  Esp.  Bep.  144.  ib)  Peake,  N.  P.  15. 

(a)  1  Esp.  Rep.  14.    4  Esp.  Rep.  (c)  4  Esp.   Rep.   117,   145.    Phil. 

144.  Peake  Ev.  Appx.  xl.    Phil.  Er.  Ev.m 

'    345.    Peake,  N.  P.  40.    Hawk.  b.  2.  (rf)  1  Taunt.  95.  Peake,  N.  P^  IfiT- 

c.  46.  s.  53.  ace.  4  T.  R.  497,  Bui.  N.  2  Leach,  1007. 

P.  336.    WiUjama  J.  EvideDce,  V.  (e)    1  Taunt  95.    3  Leach,  lOOT. 

[1]  Ser alto  Pearl  V.  AUen,  1  Tyler,  4.  2  Root,  117.  2  Johns  Ca»e%  211. 
Anthons  Nisi  Prius  Cases,  70,  77,  79.    1  Harr.  &  M*Hen.  230. 

[2]  Co]nrs<mciiT.^Compari8on  of  the  hand-writing^  of  the  party,  is  evidence 
in  a  crifmnal  prowcudon  for  foi^gery.    1  Root,  307. 

PxxHSTLVAHiA.—- Comparisons  or  hands,  or  prooft  by  witnesses  acquainted 
with  the  hand-writing  is,  in  criminal  cases,  proper  proof  \o  be  left  to  the  juiv, 
eq^eciallyif  the  writingis  found  in  the  possession  of  the  party.  Addis.  Bep.  33 
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oiFence  for  any  person  employed  in  receiviog  letters,  to  secrete 
any  letter  containing  a  bank  note,  or  any  warrant  or  draft  for 
the  payment  of  money,  it  is  not  competent  to  the  prosecutor  to  . 
give  in  evidence  an  instrument  on  unstamped  "i^paper,  where  [*583] 
the  stamping  was  necessary  to  render  it  valid  (/)•    But  such 
a  writing  may  be  produced  for  collateral  purposes  (g).    Or 
vw^here  the  act  requiring  the  stamp  does  not  expressly  prohibit 
the  reading  the  instrument  in  evidence,  and  therefol'e,  if  the 
prisoner  be  indicted  for  stealing  a  letter  in  which  it  was  folded, 
it  may  be  brought  forward  to  fix  him  with  having  purloined  the 
letter  (A):  and,  in  an  information  for  a  libel  in  one  newspaper, 
a  copy  of  another  newspaper  though  unstamped  may  be  read  in 
ex^dence  to  show  the  intent  and  malice  of  the  defendant  (f )• 
And  this  rule  respecting  the  necessity  of  a  proper  stamp,  seems 
to  have  been  denied  in  cases  of  forgexy;  for  it  has  been  repeat- 
edly decided  that  a  fictitious  instrument  may  be  given  in  evi- 
dence, which  the  prisoner  intended  to  pass  for  a  valid  one, 
though  no  stamp  has  been  afiixed  of  a  legal  denomination  or 
value  (k).  But  on  the  other  hand,  it  has  been  solemnly  resolved 
that  a  defendant  cannot  be  convicted  of  stealing  exchequer  bills 
as  such,  when  the  instruments  taken,  though  apparentiy  good, 
were  invalid  from  an  informality  in. issuing  them(/).    The 
reason  of  tdis  distinction  seems  probably  to  be,  that,  in  case  of 
stealing,  the  instrument  is  averred  to  be  that  which  it  professes, 
and  if  it  turn  out  to  be  something  different,  the  indictment  will 
not  be  supported;  but,  where  forgery  is  imputed,  the  writing  is 
treated  as  fictitious  on  the  face  of  the  proceedings,  and  the 
averments  are  sustained  *if,  on  the  face  of  it,  it  purports  to  be  a 
valuable  instrument  (m).  In  the  former  case,  but  little  mischief 
can  arise  to  public  justice,  while  a  protection  is  afforded  to  the 
revenue;  but  in  the  latter,  where  tiie  prisoner  has  to  frame  *ihe  [^584] 
paper  on  which  he  may  be  convicted,  nothing  could  be  more 
dangerous  than  to  allow  him  to  escape  from  the  punishment  of 
defrauding  individuals,  merely  because,  at  the  same  time,  he 
had  contrived  to  defraud  the  public.  It  must  be  observed,  how- 
ever, that  in  the  before  mentioned  case  of  the  King  v.  Gillson  (n)^ 

(/)  3  Bos.  &  Pul.  311.    PhU.  Er.  (»)  Peake,  N.  P.  75. 

273.  (it)  1  Leach,  257, 8.  noUs.  2  Leach. 
(g)  3  B.  &  P.  316.    PhU.  Ev.  272,      703, 1010.    2  East,  P.  C.  955,  6.    1 

274.  3Campb.  454.    15  East,  449,      Taunton,  99, 100.  PhU.  on  Ev.  272, 3. 
455.    Peake  Rep.  75.    1  Taunt.  101.      1  New  Rep.  5. 

(h)  3  Bos.  &  PuL  316.    1  East,  P.  (/)  2  Leach,  954. 

C.  Add.  XVIL    2  Leaoh,  900— 1013^  (m)  1  New  R.  5. 

Q.  a.    PhU.  on  Ey.  274.  (n)  1  Tumt  102.    Ante,  *582. 
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five  of  the  eleven  judges  were  of  opinion,  that  the  unstamped 
policy  was  admissible  in  evidence  in  support  of  the  indictmeot, 
for  feloniously  burning  the  house  with  intent  to  defraud  the  in- 
surers; and  that,  according  to  the  judgment  of  the  court  in 
Reculist's  case  (o)y  the  regulations  in  the  stamp  acts  were  meant 
only  to  prevent  the  instrument  from  being  admissible  in  evi- 
dence for  any  civil  purpose,  and  not  to  aifectthe  administration 
of  the  criminal  law,  and  therefore  it  may  still  be  questionable 
whether,  in  any  criminal  case,  the  want  of  a  proper  stamp 
should  be  allowed  as  an  objection* 

Letters  and  papers  found  in  the  custody  of  a  person  indict* 
ed  for  high  treason,  may  be  read  on  his  trial,  to  prove  any  overt 
act  of  rebellion,  though  not  laid  themselves  as  ^ny  part  of  the 
overt  acts,  on  which  the  crown  intends  to  rely{p).  And  letters 
forwarded  to  the  enemies,  to  commimicate  .treasonable  infor- 
mation, and  intercepted,  may  also  be  read  in  evidence  (^).  But 
some  evidence  must  first  be  given,  according  to  ^e  rules  we 
have  already  stated,  that  the  papers  brought  forward  in  court 
are  in  the  hand-writing  of  the  prisoner  (r).     And  letters,  which 
though  directed  to  the  defendant  have  never  been  in  his  posses- 
sion cannot  be  admitted  in  evidence  against  him  («)•    Where 
perjur}'  is  assigned  upon  an  answer  in  Chancery,  the  original 
must  be  produced,  and  a  copy  will  not  be  sufficient  (t);  but  it 
[#585]   will  suffice  to  *prove  the  hand-writing  of  the  defendant  and  of 
the  master,  without  any  further  evidence  of  the  oath  or  the  sig- 
nature (u)*     And  in  an  indictment  for  perjury  committed  upon 
a  trial,  the  postea  is  good  evidence  that  the  investigation  took 
place,  in  order  to  introduce  the  assignment  of  the  false  deposi- 
tion (v). 
3.  Deposi-     The  third  description  of  written  evidence  consists  of  depo- 
tionstaken  gitiQ^ig  regularly  taken  before  a  magistrate.     We  have  already 
magis-       seen  in  what  way  these  examinations-  ought  to  be  taken  and 
^'**®'        certified  by  virtue  of  the  statutes  of  Philip  and  Mary  (w),  be-- 


(o)  3  Leach,  7QS,  6,  T.    See  abo,  (t)  1  Stra.  126*    3  Campb.  401.  1 

Fhil.  Et.  272, 3.  Scho.  &  Lef.  232.    Bui.  N.  P.  293. 

(p)  4  St.  Tr.  440,  7.   6  St.  Tr.  63.  Hawk.  b.  2.  c.  46. 

1  Burr.  642.    Hawk.  b.  2.  c.  46.  ».  5S.  (u)  1  Leach,  50.    2  Burr.  1189.  3 

(q)  1  Burr.  642.    Hawk.  b.  2.  c.  46.  Mod.  116.    Hawk.  b.  2.  c.  46.  s  58. 

».  56.  (v)  1  Stra.  163.    Hawk.  b.  2.  c.  46. 


<r)  1  Burr.  642.  Hawk.  b.  2.  c.  46.      s,  57, 
SS.  (vi'\ 

(«)  1  Leach,  235.   2  Leach»  820«        &  3  Ph.  &  M.  c.  10. 


s.  55.  (w)  1  &  2  Ph.  &  M.  c.  13.  s.  4.    2 

fh. 
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fore  the  prisoner  is  bailed  or  committed  (^) :  we  have  no\r, 
therefore,  only  to  inquire  in  what  cases  they  can  be  given  in 
evidence.  It  seems  that  the  statutes  which  authorize  the  jus* 
tices  to  take  them  extend  only  to  cases  of  manslaughter  and  fe- 
lony; and  therefore  they  are  not  admissible  in  case  of  a  mere 
misdemeanour,  or  for  publishing  a  libel,  or  in  any  civil  action, 
information,  or  appeal  (y).  So  in  cases  of  high  and  petit  trea- 
son, the  examination  cannot  be  given  in  evidence,  because  the  • 
offence  is  not  within  the  jurisdiction  of  the  justices,  and  is  not 
named  in  the  acts  of  Philip  and  Mary  (z)|r  and  by  the  common 
law  no  one  could  be  convicted  upon  such  docuiAntary  evi- 
dence (a).  But  on  an  indictment  for  the  latter  oiFence,  they  may 
be  admitted  to  prove  the  defendant  guilty  of  murder,  of  which 
we4iave  seen  he  may  be  convicted  {^). 

In  order  to  make  the  depositions  admissible  evidence  in 
cases  where  the  magistrate  is  duly  authorized  to  take  *them,  ["^586] 
it  must  be  clearly  shown  that  the  wimess  is  either  dead  (c),  un«   • 
able  to  travel  (d),  or  kept  away  by  the  defendant's  contrvv- 
ance  (^),  or  that  he  cannot  be  found  (/),  so  that  there  is  no  pos- 
sibility of  obtaining  his  attendance.    They  must  also  have  been 
duly  taken  according  to  the  requisitions  of  the  statute;  in  the  . 
presence  of  the  defendant (j^),.  on  the  oath  of  the  accuser  and 
witnesses  (A),  and  reduced  into  writing  (i) :  in  which  case  they 
will  be  admissible,  although  the  witness  was  not  at  the  time  ap- 
prehensive of  approaching  dissolution  (i).   And  where  the  tes- 
timony of  a  person,  under  apprehension  of  immediate  dissolu- 
tion, has  been  taken  by  ar  magistrate  in  the  absence  of  the  party 
indicted,  though  it  cannot  be  read  as  an  examination  under  the 


^x)  Ante,  *74  to  •88.  See  obser- 
▼ationt  on  this  species  of  evidence, 

1  Leach  501. 

(i/)  5  Mod.  163.  18alk.381.  Comb. 
358.  1  Ld.  Raym.  729.  3  T.  R.  710, 
722,  3.    Hawk.  b.  2.  c.  46.  s.  19. 

(z}  2  Hale,  285,  6.  Post  337. 
RawK.  b.  2.  c.  46.  s.  16.  ace.  1  Ld. 
Ravm.  407.  cont 

la)  KeL  S5.  1  Hale,  305.  2  Hale, 
52. 

(b)  1  Leach,  457.    Fost.  104,  337. 

(c)  Ante,  •SI.  1  Kel.  55,  1  Ler. 
180.    Salk.  281.    1  Hale,  335,  586. 

2  Hale,  52,  120,  284.  1  Leach,  12. 
2  Leach,  854.  Hawk.  b.  2.  c.  46.  s. 
15.    ISul.  N.  P.  242.  WiUiJUiwJ.Bvip 


dence  \^. 

(</}  'Ante,  •%!,  Kel.  55*  2  Hale, 
52,  284.  1  Hale,  305,  586.  Hawk, 
b.  2.  c.  46.  8. 15.  WilMams  J.  Evi- 
dence, y. 

(<?)  Ante,  'SI.  Kel.  55,  Post.  337* 
Hawk.  b.  2.  c.  46.  s.  15.  Williams  J. 
Evidence,  V. 

(/)  Ante,  •SI.  Bid.  N.  P.  239. 
Hawk.  b.  2.  c.  46.  s.  18. 

(g)  1  Leach,  502,  3.  n.  a.  2Leach» 
56L    5  Mod.  163. 

(A)  1  Hale,  586.    Dalt.  J.  c.  164. 

(t)  1  Leach,  309.  But  see  1  Leach, 
202.  if  evidence  to  the  contraiy  be 
given. 

(k)  1  LQ9Ch,  458. 
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statute,  it  maybe  received  as  a  dying  declaradon with  the  same 
degree  of  authority  as  if  made  to  a  private  individual  (/)•  And 
the  information  of  an  accomplice  duly  taken,  may,  in  case  of 
his  death,  be  read  in  evidence  against  the  prisoner  (m),  though 
it  will  not  be  conclusive,  unless  corroborated  by  other  testimo- 
ny (n).  And  it  is  not  necessary  that  the  depositions  should  be 
signed  by  the  witness  (d). 

By  the  1  &  2  Ph.  &  M*  c*  13.  s«  15.  the  coroner  is  required 
to  take  the  depositions  of  witnesses  on  an  inquisition  of  death, 
[*587]  and  certify  it  together  with  the  proceedings  *to  the  judges  at 
the  assizes.^  Under  this  provision  the  coroner  ought  to  take 
evidence  in  favour  of  the  party  accused,  as  weU  as  against  him, 
for  the  inquiry  is  not  so  much  like  the  deliberation  of  a  grsuid 
jury  on  a  bill  of  indictment,  as  an  inquest  of  office  to  ascertain 
how  the  deceased  came  to  receive  those  injuries  which  proved 
mortal  (^p).  The  examinations  thus  taken  will  be  sufficient  evi- 
•  dence  in  case  the  witnesses  are  dead,  unable  to  travel  beyond 
sea,  or  kept  out  of  the  way  by  the  contrivance  of  the  party  to 
whom  their  testiniony  is  adverse  (^)«  And  it  seems  that  they 
differ  from  those  taken  before  justices  in  this  respect,  that  they 
are  admissible  though  taken  in  the  absence  of  the  prisoner;  be- 
cause the  coroner  is  w  officer  appointed  on  the  behalf  of  the 
public,  and  will  be  presumed  to  have  acted  properiy  in  all  mat- 
ters within  his  jurisdiction  (r)«  But  they  cannot  be  received, 
though  the  witnesses  are  dead,  tmless  it  is  proved  that  they 
were  signed  by  the  coroner  (*). 

Before  either  of  these  species  of  deposition  can  be  received, 
evidence  must  be  given  that  they  are  the  identical  papers  taken 
before  the  justices  or  coroner  without  alteration  (t).  And  they 
may  be  used  as  weU  on  the  part  of  the  defendant  as  against  him, 
to  destroy  the 'credit  of  any  witness  for  the  prosecution,  by 
showing  that  he  varies  from  the  statement  he  made  before  the 
magistrate  (z/).     For  one  of  the  principal  objects  of  the  leg^sla- 


(/)    1  Leach,  361,   503.    3  T.  R.  1  her.  180.    Phil.  Ev.   165.    Dick. 

713.  Sess.  217. 

(m)  Ante,  •82,  •3.     1  Leach,  12.  (r)  3  T.  R.  713,  723.    BuL  N.  P. 

Uftwk.  b.  2.  c.  46.  a.  25.  242.    Phil.  £v.  165»  6. 

(n)  1  Leach,  12.  (a)  2  Leach,  770, 1. 

(o)  1  Leach,  458.    2  Leach,  854.  (t)  Rel.  55.    Post.  337.    Hawk.  b. 

Phil.  Ev.  163.  2.  c.  46.  a.  15,    Phil.  Ev.  162,  5. 

(p)  1  Leach,  43.    1  Hale*  415.    3  .       (u)  Ante,  *Hh  *2.    2  St.  Tr  ^ 

Hale,  60.    PhU.  £y.  166.  to  637,  644,  647,  651.    Hawk.  b.  2.  c 

(9)    1  Kel.  55.    Sir  Tho.  Jon.  53.  46.  8.  22.    Phil.  Er.  164. 
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ture  in  passing  the  statutes  of  Philip  and  Mary  was,  to  enable 
the  judge  and  jury  on  the  trial  to  estimate  the  veracity  of  a  wit- 
ness by  tH^  consistency  of  the  evidence  he  delivers,  and  we 
have  therefore  seen  that  the  defendant  has  a  ♦power  of  com-  [*588] 
pelling  the  production  of  the  examination  (v). 


We  come  now  to  consider,  the  second,  and  by  far  the  most  n.  Of  parol 
usual  and  important,  des^ption  of  evidence  in  criminal  pro- 
ceedings* In  the  consideration  of  this  subject  we  shall  examine 
who  may  be  called  as  witnesses-^how  their  attendance  may  be 
compelled,  and  expenses  defrayed— what  questions  they  may  be 
requhed  to  answer — and  how  their  examination  by  both  parties 
is  to  be  conducted. 

It  is  a  general  rule  that  all  persons  may  be  witnesses  who  are  i.  Whe 
capable  of  understandmg,  and  may  be  presumed  to  feel,  the  ob-  ^^ewcs. 
ligations  incurred  by  a  solemn,  appeal  to  the  Almighty.    We 
have,  therefore,  here  only  to  inquire  who  are  inadmissible  wit- 
nesses, either  from  their  inability  to  comprehend  the  former,  or 
from  their  supposed  liability  to  slight  and  disregard  the  latter. 
But  here  we  must  premise,  that  there  are  two  kinds  of  excep- 
tions to  witnesses,  to  their  competency  and  their  credibility^  the 
first  of  which  only  comes  at  presiiat  under  our  consideration. 
Exceptions  to  the  credit  of  a  witness  are  such  as  do  not  at  all 
disable  him  from  being  sworn,  but  merely  affect  the  degree  of 
belief  which  the  jury  will  give  to  his  evidence  (w).     Objections 
to  the  competency  of  a  witness  go,  on  the.  other  hand,  to  prove 
that  he  cannot  be  sworn  at  all,  on  account  of  some  inherent  inca- 
pacity or  defect  (x).    Thus,  in  the  case  of  kindred,  no  relation- 
ship, except  that  of  husband  and  wife,  can  disqualify  a  man 
from  being  examined,  though  it  may  induce  such  a  suspicion  of 
partiality,  as  greatly  to  lessen  *the  value  of  the  evidence  he  [*589] 
may  deliver  (y).     So  where  a  person  admits  himself  to  have 
sworn  falsely  on  the  same  affair,  and  attributes  it  te  the  persua- 
sion of  the  defendant,  such  an  admission  does  not  render  the 


(v)  •Ante,  •88,  •Q.  124.  n.  h.    4  Ed.  138.  n.  h. 

(w)  2  Hale,  276.   1  Burr.  414.    11  (x)  Id.  ibid. 

East,  209.     Burn  J.  Evidence,  lU.  {y)  2  Hale,  27'6. 

Williams  J.  Evidence,  L    Peake  Ev. 
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witness  incompetent,  though  it  may  evince  him  to  be  whoQ)r 
unworthy  of  credit  (z)«  In  many  cases  a  person  may  be  credi- 
ble where  he  is  not  competent,  and  ciMnpetent  where  he  is  not 
credible  (a).  And,  therefore,  where  in  acts  of  parliament  di- 
recting convictions  before  justices,  this  word  ^^  credible^'  is  in- 
troduced, it  bears  no  precise  or  legal  signification,  but  the  ma- 
gistrate is  to  judge,  like  the  jury  on  a  trial,  how  far  the  witness 
is  sufficiently  to  be  believed,  to  warrant  the  conviction  (d).  We 
shall  hereafter  have  occasion  to  notice  some  other  cases,  where 
interest^^Sjscts  die  credit  without  destroying  the  competency; 
but  the  ni^e  shades  of  distinction  in  the  degree  of  belief,  are 
mere  matters  of  fact  to  be  left  to  the  jury,  and  are  infinitely  too 
subtle  and  numerous  to  become  the  object  of  general  inquiry  (c). 
Inability  Inability  to  understand  the  obligations  of  an  oath,  is  the  first 
stand  the  objection  we  shall  notice,  to  the  conlpetency  of  a  witness*  For 
mcamnrof  ^^3  reason  a  person  insane  cannot  be  admitted  to  be  sworn, 

an  oath  hy       ,  ^    ^    '^  ,  ,  ' 

in£uicy»  or  while  he  is  in  that  condition  (^).     But  he  may,  if  he  sufficientiy 

ii^Uects.  recover  the  use  of  his  understanding  in  a  lucid  interval  (e), 
though  it  may  be  rather  difficult  to  decide  what  degree  of  intel- 
lect will  be  requisite  on  such  an  occasion  (/ )•  However,  it  is 
certain,  that  a  person  det^  and  dumb  from  his  birth,  and  who 
understands  the  meaning  of  signs,  and  has  a  due  sense  of  moral 
[*590]  obligation,  may  be  examined,  and  a  person  ^accustomed  to  con- 
verse with  him  may  be  sinpm  to  interpret  the  tokens  he  uses  in 
his  replies  (^). 

This  want  of  discretion  is  the  true  reason  why  the  evidence 
of  very  young  children  has  been  rejected  (A).  Formerly,  indeed, 
the  age  of  nine  or  ten  years  was  fixed  on  as  determining  the  age 
when  children  may  be  witnesses  (i)*  But  it  now  seems  to  be 
setded,  upon  better  principles,  that  the  ability  of  the  child  to  feel 
the  obligation  of  an  oath  is  the  criterion  by  which  his  competen- 
cy to  take  it  is  to  be  decided  (j).     And,  therefore,  a  child  un- 


(s)  11  East,  309. 
(fl)  1  Bnrr.  417. 

(b)  1  Burr.  418.  Peake  Ev.  124. 
n.  h.    4  Ed.  138.  n.  h. 

(c)  2  Hale,  277. 

(d)  Co.  Lit.  6.  b.  2  Hale,  278. 
Hawk.  b.  2.  c.  46.  s.  160.  Com.  Dig. 
Testmoi^e,  A.  1.    Phil.  Ev.  8. 

(e)  2  Hale,  273.  Com.  Dig.  Test- 
moigne,  A.  J.    Phil.  Bv.  8. 

(/)  2  Hale,  278. 

(s)  1  Leach,  408.    Hawk.  b.  2.  c. 


46.  8.  163.  Williams  J.  Evidence,  I. 
Phil.  Ev.  8.  See  form  of  Oath,  1 
Leach,  408,  last  vol.  Lond.  edit. 

(A)  Hawk.  b.  2.  c.  46.  s.  160.  Com. 
Dig.  Testmoigne,  A   1.    Phil.  Ev.  8. 

(0  2  Stra.  700.  1  East,  P.  C.  442. 
1  Hale,  302.    Phil.  Ev.  8. 

(J)  2  Hale,  278.  1  Leach,  110, 
199.  1  East,  P.  C.  443.  Hhl.  N.  P. 
293.  Hawk.  b.  2.  c.  46.  s.  161.  WU- 
lianu  J.  Evidence^  I.   Phil.  £v.  9. 
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der  ^even  years  of  age  has  been  examined  upon  oath,  when  he 
appeared  to  understand  its  nature  (i),  while,  on  the  other  hand, 
the  evidence  of  a  person  of  full  years,  who  has  no  sense  of 
future  retribution,  will  be  rejected  (/)•  It  was  once  thought 
that  ^here  the  party  immediately  injured  was  an  infant  of 
tender  years,  the  parents  of  the  child  might  be  admitted  to 
state  the  account  he  had  given  of  the  transaction  immediately 
after  it  had  taken  place,  and  that  the  infant  might  be  examined 
though  not  8,wom(m);  but  both  these  ideas  are  now  rejected ; 
and  it  is  Ailly  established  that  if  .the  infant  is  of  competent  dis« 
cretion^  he  may  be  sworn,  however  young ;  and,  if  not,  no  evi- 
dence whatever  can  be  given  respecting  his  assertions  (n).  But, 
in  the  latter  case,  rather  than  there  should  be  a  failure  in  public 
justice,  the  judge  may  put  off  the  tria|,  and  order  the  child  to 
be  properly  instructed  in  th^  interval  (o}^ 

*The  obligation  of  an  oath  upon  which  all  evidence  must  be   [#591] 
thus  given,  arises  from  the  sanctity  of  an  appeal  to  God,  and  Incompe- 
the  dread  of  future  punishment;  and,  therefore,  depends  on  atheground 
belief  of  their  existence.     Those  persons,  therefore,  who  either  ^^  infi<l«^- 
froxn  the  weakness  of  their  capacities,  or  their  ignorance,  have 
no  idea  of  these  awfiil  sanctions,  or  from  erroneous  speculations 
demy  them,  cannot  be  admitted  to  bear  testimony  in  a  court  of 
justice  (/)«    In  very  ancient  times,  however,  Jews  seem  to 
have  been  sworn  upon  the  Old  Testament  alone  (f ),  though 
Lord  Coke,  who  was  singularly  severe  to  all  who  professed  a 
different  religion,  maintains  the  contrary  (r).     It  was,  however, 
formerly  considered  that  one  who  believed  neither  the  Old  nor 
the  New  Testament  was  incapable  of  being  admitted  to  give 
evidence,  because  he   could    not  be    properly    sworn    upon 
either  («)•     After  the  revolution  a  more  liberal  mode  of  think- 
ing began^  to  prevail ;  and,  at  length,  after  solenm  arguments, 
it  has  been  completely  settled,  that  where  a  person  believes  in 
a- supreme  being,  and  in  a  dispensation  of  rewards  and  punisb- 


(k)  1  Leach,  199.    1  East,  P.  C.  11  East,  311.    Hawk.  b.  2.  c.  46.  s. 

441  to  444.    Peake,  Ev.  137.  u.  g.    4  148.    Bui.  N.  P.  292.    Bum  J.  Evi- 

Ed.  dence,  III.    Williams  J.  Evidence,  I. 

(/)  1  Leach,  430.  (g)  2  Hale,  279.    GUb.  Ev.  145.    1 

(m)  2  Hale,  278,  9.    BuL  N.  P.  Ld.  Ravm.  282.  per  Ld.  Mansfield.    1 

293.  Cowp.  389.    Hawk.  b.  2.  c.  46.  s.  153. 

(n)  1  Leach,  110, 199.  Phil.Ev.9.  (r)  2  Inst.  479.    4  Inst.  279.    3 

(0)  1  Leach,  430.  Inst.  165.  and  see  7  Co.  17.  a. 

ip)  Co.  Lit  6.  b.    2  Halei  279.  («)  Hawk.  b.  2.  c.  46.  a.  148. 

Vol.  I.  3  P 
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meats  ift  a  future  scene  of  existence^  he  may  be  swoim  accord- 
iiig  to  the  ceremonies  of  his  own  religion,  however  widely 
they  may  differ  from  those  established  in  England  (t).  A 
Mahometan^  therefore,  may  be  sworn  on  the  Alcoran  («),  a 
'  Gentoo  according  to  the  ihodes  of  his  country  (v),  and  a  Scotch 
covenantor  after  the  mode  of  that  description  of  sectaries  (w)« 
[*592]  Ai^d,  hence  it  follows,  *that  when  a  person  about  to  be  swom 
is  examined  on  his  voire  dire  as  to  his  competency,  he  is  not  to 
be  interrogated  as  to  his  particular  opinions,  but  6ciy  whether 
he  believes  in  a  God,  and  a  state  of  future  retribution  (x)* 

To  this  rule  there  is  an  exception  in  the  case  of  the  people 
called  ^aiersj  which,  at  first  sig^  may  ai^>ear  rather  to  de« 
viate  from  this  charitable  principle*  Their  a£Sraiation,  though 
admitted  in  aU  civil  cases,  is  uniformly  rejected  in  proceedings 
substantially  criminal  (2/).  And  in  the  construction  of  diis  prin* 
ciple,  it  has  been  decided,  that  an  affirmation  is  not  admissible 
in  an  appeal  of  murder  (2),  a  motion  fcur  an  information  on  a 
misdemeanour  (a),  or  exhibiting  articles  of  the  peace  {i)»  But 
if  a  motion  be  made  to  the  court  against  a  Quaket,  his  aflbma^ 
tion  may  be  read  in  his  own  exculpation,  though  not  to  prove 
the  innocence  of  otiiers  (c)«  And  where  the.  dbject  of  the  pro^ 
jceeding  is  of  a  civil  nature  it  mMjht  received  tiioug^  die  forms 
are  tecKnically  crin^inal,  as  in  a  tiaotion  for  an  Attachment  (1/), 
and  action  on  a  penal  statute  (e).  Still,  however,  he  is  subject 
to  considerable  hardship  in  consequence  of  his  cooscientious 
scruples  for  if  he  is  indicted  *for  treason  or  felony  he  can  caU 


(0  1  Atk.  21.  1  Wils.  84.  Willes. 
^B.  1  Cowp.  388.  1  Leach,  54. 
Hawk.  b.  2.  c.  46.  a.  149,  150»  151. 
Bui.  N.  P.  293.  2  Hale,  279.  Bum 
J.  EvideDce,  UI.  Wilfiams  J.  Evi- 
dence, I.  Com.  Di^^.  Testmoig^ie,  A. 
2.  Dick.  Sesa.  1984  Peake,  Ev.  141. 
Phn.  Ev.  11. 

f»)  2  Stnu  1104.    1  Leach,  54. 
vS  1  Atk.  21.   1  WUb.  84.  WiUes. 


538. 


Sp. 


Leach,  412, 498. 
Peake  N.  P.  11.  PhU.  Ev.  11. 
&  8  W.  IH.  e.  34.  8.  6.  22 
Geo.'  n.  c.  46.  8.  37.  1  Cowp.  291. 
2  Burr.  1117.  Willes,  292.  n.  b. 
Hawk.  b.  2.  c.  46.  a.  158,  9.  Burn  f. 
Oaths,  HL  Wilfiania  J.  Quakers,  I. 
Peake  on  Ev.  158.  Phil,  on  Ev.  13, 
14. 
(c)  ^  fiKxa.  BS6.     I  Cowp^  892. 


Hawk.  b.  2.  c  46.  s.  159.  Com.  Dig. 
l*e8tinoigne,  A.  3.  Burh  J.  Oa^ 
m.  Williams  J.  Quakei^  L  8  Stis. 
872 

(a)  S  Burr.  1117.  Hftwk.  b.  1  c 
46.  s.  159.  Com.  Dig.  Teatmoigne, 
A.  3.  Bum  J.  Oaths,  HI.  Williams 
J.  Qiudcers,  L 

(b)  1  Stra.  587.  Hawk.  b.  2.  c.46. 
fi,  159.  Com.  Dig.  Testmoigne,  A.  3. 
Bum  i.  Oaths,  HI.  Williams  J.  Qua- 
kers, I.    Phil.  Ev.  14. 

(c)  Andr.  201,  n.  1  Cowp.  398. 
2  Burr.  1117.    WUles.  208.  n.  b. 

id)  2  Stra.  1219.  Andr.  200.  1 
Cowp.  394.  Willes.  892,  n.  b.  IT. 
R.  266.  4  T.  a  317.  ace.  8  Stra. 
946.    C<Hn.  Dig.  Testmoigne,  A.  3. 

(e)  Cowp.  382.  Com.  big.  Test- 
moigne, A.  3.    Phil.  £t.  13. 
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no  winesses  in  his  defence  of  the  .^same  relipous  persuasion,  [^593} 
because  the  statutes  which  require  witness  to  be  sworn  for  the 
defendant  (/)  contain  no  exception  in  his  .favour  (^).  It  has, 
indeed,  been  regarded  as  a  kind  of  anomaly  by  Lord  Mansfield, 
that  while  we  admit  the  testimonies  of  savages  and  heathens, 
we  refuse  that  of  diose  who  so  nearly  approach  ourselves  in  re« 
ligious  opinions  (A).  But  the  true  solution  of  the  diiBcul^  ap- 
pears to  be,  that  the  latter  acknowledge  themselves  to  9wt€»^ 
and  only  diflFer  in  the  mode  of  bindbg  themselves  by  the  same 
solemnities ;  and,  on  the  other  hand,  though  the  aflbmation  of 
a  Quaker  is  in  truth  a  solemn  appeal  to  heaven,  he  himself  re- 
fuses to  consider  it  as  an  oath;  for,  if  he  diought  it  so,  the  prin- 
ciples of  his  faith  would  compel  4iim  to  refuse  it  as  much  as  the 
ordinary  form;  and  it  is  the  impression  on  the  mind  of  the  wit- 
ness, which  is  to  be  regarded.  The  difference  b  that  the  hea- 
then consider^  himself  as  sworn,  the  Quaker  regards  all  swear- 
ing as  unlawful  (i). 

It  has  been  said  that  persons  excammunicattd  by  the  eccle-  szeom- 
siasdcal  courts  arc  not  competent  witnesses,  because  they  are  ^^^^^ 
supposed  to  be  excluded  from  the  influence  of  religion  (y) : 
but  even  before  the  recent  statute  this  matter  would  probably 
have  been  otherwise  determihed,  because  excommunication  is 
only  analogous  to  outiawiy  in  a  personal  action,  which  has  no 
power  to  disqualify  a  man  from  giving  evidence  (i). 

The  larger  class  of  disqualifying  circumstances^  however, 
arise,  not  from  inability  to  understand  t)ie  nature  *of  an  oath;  [#594] 
but  from  a  supposed  liabili^  to  swerve  from  the  truth,  which 
the  law  so  violeptly  presumes  as  altogether  to  reject  the  wit- 
ness. Thi?  may  arise  either  from  connection  and  interest  in 
the  event,  which  wiU  involuntarily  sway  the  mind  to  give  a 
different  colouring  to  facts'  which  it  views  through  a  peculis^ 
medium;  or  from  the  consequences  of  legai  infamy. 


(/)  r  &  8  W.  Ic  If.  c.  3.  ».  1.  1 
4nn.  St.  3.  c.  9.  8.3. 

(r)  Cbwp.  391. 

(A)  Cowp.  388. 

{i)  CItuakers  connder  tU  swearing 
illegal,  in  conaeqaence  of  our  Sa- 
viour'a  exhortation  in  7th  chap.  Kat- 
thew,  V.  37.  **  I  gay  unto  you  swear 
not  at  a]].'*    ?aley»  voL  i.  194. 

iJ)  2Btt]st.855.    BuL  N.P.  292. 


3  Bla.  Com.  102. 

(k)  1  Hale,  303.  Co.  Lit.  6.  b.  2 
Hale,  237,  Hawk.  b.  2.  c.  46.  s.  107. 
PhU.  ISv.  11, 12.  By  53  Geo.  IH.  c. 
i37.  excommunicaUon  was  disconti* 
nued,  except  in  certain  cases,  and  in 
those  cases,  the  3d  section  enacts  th^it 
parties  excommunicated  ahiJl  iaco^ 
BO  wnl  ^U9i»b{litie8. 
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Keltttioii.       The  only  natural  relation,  however,  which  the  law  regards 
^^'         as  destroying  competency,  is  that  of  husband  and  wife  ;  for  no 
other  tie,  however  intimate,  can  render  testimony  inadmissi- 
ble (/)  [1]*   This  relation,  from  its  peculiar  nature,  as  absorbing 
the  legal  existence  of  the  woman,  is  an  absolute  bar  to  the  ad- 
mission of  any  evidence  either  for  or  against  each  other ;  for 
the  allowance  of  the  first  woidd  induce  partiality,  and  that  of 
the  latter  provoke  dissention  (m).    And  parties,  thus  connected, 
are  not  allowed  to  give  any  evidence  which  may  even  tend  to 
criminate  the  other;  and,  therefore,  on  an  indictment  for  biga- 
my, the  first  wife  cannot  be  admitted  to  prove  her  ntiarriage 
with  the  defendant,  because  he  is  her  legal  husband  (n) ;  but 
the  second  may,  after  the  first  marriage'  has  been  proved,  for 
her  marriage  was  never  valid  (o).    So  a  feme  covert  cannot  be 
asked  a  question  on  a  trial  to  contradict  what  her  husband  has 
sworn,  which  may  subject  him  to  a  prosecution  for  perjury  {py 
And  where  several  persons  are  joindy  indicted  the  wife  of  one 
of  them  cannot  be  produced  as  a  witness  either  for  or  against 
[*595]   the  others  *(y).    And  this  rule  will  not  be  relaxed,  even  though 
the  other  party  should  consent  to  the  admission  (r)« 

To  this  rule,  however,  there  are  some  exceptions,  which 
either  do  not  fall  within  its  principle,  or  are  justified  by  neces- 
sities which  supersede  it.     Thus,  where  a  woman  has  been 

(0  2  Hide,  3r6.    Sayer»  45.    Co.  dence,  L  Dick.  Seas.  202.  Peak.Ev. 

Liu  6.  b.     1  Hale,  303.    Bui.  N.  P.  173.    PhU.  Ev.  37. 

287.     Hawk.  b.  2.  c.  46.  s.  77.    WiU  (»)  Sir  Thos.  Ray-m.  1.    4  St.  Tr. 

liams  J.  Evidence,  1.  Dick.  Sess.  203.  754.    Phil.  Ev.  40. 

Phil.  Ev.  37.                                          .  (»)  Bui.  N.  P.  287.    1  Hale,  693. 

(«i)  Co.  Lit.  6.  b.  R.  T.  H.  264.  2  1  East,  P.  C.  469.    Hawk.  b.  2.  c.  46. 

Stra.  1095.   2  Rol.  Abr.  686.    1  Hale,  s.  72.    Phil.  Ev.  41.    Bum  J.  Evi- 

301.    2  Hale,  279.    2  T.  R.  265.    4  dence,  III.    Williams  J.  Evidence,  I. 

T.  R.  678.    5  Esp.  Rep.  107.    Hawk.  (p)  2  T.  R.  268. 

b.  2.  c.  46.   s.  70.    Bui.  N.  P.  286.  tg)  5  Esp.  Rep.  107.    2  Stra.  1095. 

Com.  Dig^.  Testmoigne,  B.  2.    Bum  (r)  B.  T.  H.  264. 
J.  Evidence,  HI.     Williams  J.    £vi- 


[1]  MA.SSACHU8STT8.— If  thc  husbafid  be  indicted  and  on  his  trial  jointly 
■with  others,  the  wife  is  not  a  competent  witness  for  any  of  the  defendants. 
1  MatB.  Hep,  15. 

Pennstlvakia. — ^A  wife  may  be  a  witness,  ^rom  necessity,  to  prove  the  force, 
but  nothing  else,  in  an  indictment  for  forcible  entry.     1  DalL  Rep,  68. 

In  an  indictment  against  the  husband  for  the  murder  of  his  wi/d,  her  depo- 
sition, matle  on  her  death  bed,  was  admitted  in  evidence.    Addis,  Rep.  381. 

CovzTECTicuT. — In  an  infomiation  against  the  wife  for  adultery,  the  husband 
cannot  be  a  witness.   1  Root,  485. 
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forcibly  married,  she  may  be  admitted  as  a  witness  against  the 
delinquent^  in  a  prosecution  on  the  statute,  because  there  is  no 
validity  in  a  contract  obtained  by  violence ;  but  if  she  were 
forcibly  taken  away  and  afterwards  consented .  to  the  marriage, 
she  vrill  not  be  a  competent  witness  {s) ;  and  a  lawful  wife  is  a 
^[ood  witness  against  her  husband  iii  case  of  violent  injuries  to 
her  petson  (/}•  So  she  is  allowed  in  common  practice,  to  ex- 
hibit articles  of  peace  against  him;  and  may  file  an  affidavit  for 
an  information  on  his  endeavour  to  take  her  away  by  force  after 
a  deed  of  separation  between  them  (u).  And  her  dying  deda- 
rations,  where  he  is  suspected  of  having  murdered  her,  may  be 
'  read  in  evidence  on  his  trial  (v).  It  has  also  been  said,  that  she 
may  be  admitted  as  a  witness  agidnst  him  on  an  indictment  for 
high  treas(m,  because  the  duty  of  allegiance  due  to  the  crown, 
supersedes  every  private  obligatiqn  (w),  but  the  contrary  seems 
to  be  the  strong^er  opinion  (x)* 

There  is  no  rule  respecting  which  more  contrariety  of  opi-  Interest  in 
nion  has  arisen,  than  as  to  the  degree  of  interest  *which  de-  r#595i 
stroyB  the  competency  and  that  which  goes  only  to  affect  the 
credit  of  a  witness.  But  it  seems  now  to  be  settled,  that  ex- 
cept  where  the  interest  appears  on  the  very  face  of  the  proceed- 
ings, and  a  conviction  or  acquittal  must  necessarily  be  advan- 
tageous or  prejudicial  to  the  witness,  no  interest  can  in  cases 
substantially  criminal,  destroy  his  competence,  however  it  may 
affect  his  credit  (y)  [1].  Thus,  even  where  a  woman  was  celled  to 


(O  R.  T.  H.  83.  5  St.  Tr.  456.  1 
Hale,  301,  661.  Bui.  N.  P.  286. 
Hawk.  b.  3.  c.  46.  s.  78.  Co.  Lit.  6. 
b.  n.  6.    Phil.  Ev.  40,  1. 

(0  R.  T.  H.  83.  Hut.  115.  1  St. 
Tr.  388,  265,  209,  366.  1  Hale,  301. 
1  Stra.  633.  Hawk.  b.  2.  c.  46.  s.  77. 
1  East,  P.  C.  454.  Bui.  N.  P.  287. 
Com.  Difl[.  Testmoigne,  B.  2.  1  Bla. 
Com.  443.  Bum  J.  Evidence,  III. 
Williams  J.  Evidence,  I.  Dick.  Seas. 
202,  3.    Peak.  Ev.  173.   Phil.  Ev.  41. 

(»)  1  Burr.  543.    Bui.  N.  P.  287. 


Hawk.  b.  2.  c.  46.  a.  80.  Burn  J. 
Evidence,  HI.  Williams  J.  Evidence, 
I.    PhU.  Ev.  41. 

(v)  1  Leach,  500.  1  East,  P.  C. 
357.    Phil.  Ev.  41. 

(w)  Brownl.  47..  Bui,  N.  P.  286. 
Peake,  Ev.  173. 

(x)  1  Hale,  301.  Hawk.  b.  2.  c.  46. 
8.  82.    Phil.  Ev.  41. 

(y)  1  Leach,  132, 314.  and  id.  n.  a. 
4  East,  572»  580,  582.  2  Now.  Kep. 
90. 


[1]  MASSACHuarrrs.— Upon  an  indictment  for  usury,  the  borrower  is  a  com- 
petent witness.   5  Mus.  lirp,  53. 

The  question  in  a  criminsJ  prosecution,  beings  the  same  as  in  a  civil  cause  in 
which  tine  witness  is  interested,  goes  ^nerally  to  his  credit,  unless  the  Judg- 
ment in  the  prosecution  can  be  given  m  evidence  in  the  cause,  where  he  is 
l&tei^pated.   TayhrSep,5S, 
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give  evidence,  whose  husband  lay  under  sentence  of  death,  and 
she  expressed  her  belief  that  the  conviction  of  the  prisoner 
would  be  the  means  of  her  husband's  pardon,  she  was  regarded 
as  competent  (2).  So  a  man  who  has  Isud  a  wager  on  llie  event 
of  a  prosecution,  may  still  he  examined  as  a  witness,  the  objec- 
tion only  affecting  his  credibility  (a).  And  the  testimony  of  the 
party  injured,  unlike  that  of  the  plaintiff  in  civil  actions,  is 
constantly  admitted  in  evidence;  because  he  cannot,  in  any 
future  suit,  derive  any  advantage  from  the  record  of  coavic* 
tion  (b) ;  nor  will  the  right  of  the  prosecutor  to  costs,  in  case  of 
a  removal  by  certiorari,  disqualify  him  from  being  sworn  as  a 
vritness  (c).  And  persons  who  are  entitled  to  a  reward  or  the 
restoration  of  goods  on  the  conviction  of  the  offender,  are  con* 
stantly  sworn  to  prove  him  guilty;  for  otherwise  scarcely  any 
delinquent  could  be  brought  to  justice,  and  the  object  of  the 
legislature  would  retard  instead  of  advancing  the  end  they  in- 
tended to  promote  (d).  So  if  an  indictment  be  preferred 
against  a  county  for  not  repairing  a  bridge,  and  the  only  quea^ 
tion  be  whether  it  is  in  repair,  men  of  the  county  are  good 
witnesses  not  only  on  the  general  principle,  but  because  it  is 
[*597]  equally  ^desirable  to  every  man,  that  the  bridge,  for  conve- 
nience of  passage,  should  be  repaired  when  it  is  necessary,  as 
that  the  cotmty  should  not  be  put  to  an  unnecessary  charge;  so 
that  they  are  indifferent,  being  equally  concerned  on  both  sides 
of  the  question  (^).  And  by  statute  1  Ann,  st.  1.  c«  18* 
s.  13,  inhabitants  of  the  county,  &c,  are  made  good  wit- 
nesses, when  the  question  b  whether  the  persons,  &.c.  are 
obliged  to  repair. 

The  only  cases  in  which  exceptions  have  been  admitted  to 
these  rules  are  those  of  perjury  and  forgery.  With  respect  to 
the  former  of  these  offences,  it  was  formerly  thought  that  the 
party  aggrieved  by  the  deposition  alleged  to  be  false,  could  not 
be  sworn  on  the  trial,  even  thpug^  th^  record  of  conviction 


T" 


(z)  1  Leach,  133, 3.  217,  t  Esp.  Hep.  169.  1  Leaeh,  132. 

(a)  1  Stnu  6S2,    1 IL  8c  3. 11.  314.  n.  a.    2  Esp.  N.  P.  713.    Peake, 

(b)  4  East,  581,  577,  n.  b.  I  £v.  167,  8,  m  notis.  Hawk.  b.  2.  c. 
Cunpb.  9, 151.  Peake,  Ev.  146.  Phil.  46.  s.  133.  Bum  J.  Evidnice,  10. 
£▼.  54.  Pick.  Sen.  303, 4. 

(c)  10  Mod.  193w  Btini  1.  Bvi-  (e)  I  Vent.  351.  6  Mod.  307.  GUh. 
dence,  01    Pick.  Sew.  303.  L.  Er.  138L    Pe«)v>,  Ev.  169. 

(d)  3  Esp.  Rep.  68.    Peake,  N.  P. 
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could  not  be  gpven  in  evid^nee  in  his  favour  ta  any  fotufe  oc- 
casion (/)•  But  it  seems  how  to  be  fully  settled  that  the  par^ 
in  question  is  competent  (^},  even  without  showing  that  he  has  , 
satisfied  the  judgment  obtained  against  him  in  the  cause  in 
Hf  hich  the  perjury  was  committed^  for  the  conviction  of  the  de- 
fendant founded  on  his  evidence  is  no  grotmd  of  subsequent 
relief  even  in  equity  (h). 

In  the  case  ctf  forff^n/j  however,  it  is  still  certain  that  the 
party  by  whom  the  instrument  purports  to  be  made,  cannot  be 
called  to  prove  it  fictitious,  if  he  would  be  liable  to  be  sued  on 
it  if  genuine,  or  if  he  would  be  deprived  of  any  claim  upon 
another  by  its  being  established  to  be  valid  (i)  [1].  This  rule,  from 
its  vevy  principle,  does  not  apply  where  the  party  whose  signa- 

(/)    2  Btnu  1043,  1104.    1  Salk.  (A)  4  Ea«t,  572,  STT,  in  notis.    4 

283.    Peake  N.  P  12.    R,  T.  H.  ^65,  Burr.  2255.    Phil.  Ev.  S5.          . 

360.    1  Esp.  Rep.  97.    Hawk.  b.  2.  (i)  4  Bast»  562.    1  Leach,  8.    % 

c.  46.  s.  118.  Leach,  634,   98r.    Hardw.    331.    3 

(>)  2  Stra.  1230.    4  Buit.  2255.  Saiki  172.    2  East,  P.  0.  993,  4,  5,  6. 

4  Eaat»  581.  1  Stra.  595.  Peake,  £v.  2  New.  |L  87.    Burn  J.  Evidence,  I. 

146.  n.  i.    Phil.  £v.  55.    Williams  J.  Vl^Uliams  J.   Evidence,  UI.    Peake, 

Evidence,!  £v.  168,  9.    PhiL  Ev. 55. 


[1]  Regpeetingthis  principle  of  kv,  tibe  diftbretit  states,  by  their  jadieial 
tribunals,  have  made  various  decisions,  as  will  be  seen  by  a  recurrence  to 
them.  Peake  Bvid,  BondaU  ed,  153. 

Id  MuHtckweUe,  the  person  whose  name  b  attegcd  to  be  fimed,  is  not  a 
competent  witness  to  prove  the  foiveiy,  unless  the  instrument  uleged  to  be 
ibrged  is  produced  at  the  tr&L  1  Mom,  Rep,  7. 

.In  a  later  case,  upon  the  trial  of  an  indictment  for  passins^  a  forged  instra- 
tinent,  when  the  instrument  alleged  to  have  been  forged  haa  been  secreted  to 
protect  the  offender,  the  person,  whose  name  was  charged  to  have  been  forged, 
and  who  had  seen  and  copied  the  instrument,  was  a  comi>etent  witness  to  prove 
the  instrument  forced;  and  the  production  of  the  instrument  itselt  was 
dbpensed  with.  3  Mu^,  82. 

And  in  a  still  more  recent  case,  the  court  said,  as  the  person,  whose  name 
was  alleged  to  have  been  forged,  would  neither  gain  nor  lose  by  the  issue  of 
the  indictment,  he  was  a  competent  witness ;  ind  in  this  case  the  court  took 
no  notice  of  the  production  or  the  instrument,  nor  does  it  appear  by  the  re- 
port of  the  Uial  whether  it  was  produced.  5.^ajf.  261. 

In  Vermont,  the  person,  whosfe  name  is  alleged  to  be  foiged,  cannot  be  ad- 
mitted as  a  i^tness  for  the  prosecution^  in  an  indictment  for  the  same. 
1  Tyfcr,  260. 

In  Conneeticutf  in  an  infonnation  for  forgery,  the  person  whose  name  is 
foived  cannot  be  a  witness  to  pr6ve  the  forgery.  1  Jioot^  307.  Same  point, 
M  534. 

But  the  hand  writinr  of  the  person,  in  whose  name  the  forgery  ia  alleged 
to  be  committed,  will  be  allowea  to  go  to  the  jury.  Id.  308; 

And  the  person^  to  whojoti  the  instrametit  io  mged  was  passed,  is  a  good 
witness.  Id. 

In  Mw  Fork,  the  person,  whose  name  Is  chmed  to  have  been  forged,  was 
held  to  be  a  good  witness^  after  be  had  received  a  release  from  the  person  to 
whom  the  instrument  was  passed :  but  the  cotirt  intinuUed  an  opinion  that 


488  OF  THE  BVIDBNCS. 

ture  is  forged,  has  no  individual  interest  in  the  paper ;  and^ 
["^598]  therefore,  the  ^cashier  of  the  Bank  of  £ngland  may  be  call- 
ed to  prove  a  note,  purporting  to  be  signed  by  him  as  such 
agent,  to  be  a  forgery  (i);  and  the  drawer  of  a  bill  is  a  compe- 
tent witness  to  prove  that  the  name  of  the  payer  endorsed 
thereon  is  a  forgery  {I).  So  where  the  bankers  of  a  witness 
have  paid  a  check  forged  in  his  name,  and  afterwards  discover- 
ing the  fraud  have  omitted  to  debit  him  with  the  payment,  he 
may  be  sworn  to  disprove  his  signature  (m).  And,  where  a 
^  receipt  is  forged  in  order  to  defraud  a  debtor  who  had  actually 
paid  the  money  to  his  creditor,  the  latter  may  be  called  to  prove 
the  document  fictitious  (n).  So  also  one  whose  voucher  is  forged 
by  alterations  for  tKe  purpose  of  imposing  on  a  third  person 
with  whom  he  had  no  dealings,  and  to  whom  he  could  on  no 
ground  be  responsible,  is  the  proper  witness  to  prove  that  it  is 
not  authentic  (o)«  So  the  supposed  testator  of  a  forged  will,  if 
living,  will  be  a  good  witness  against  the  party  indicted  of 
forgeiy  (^)«  But  it  has  been  somewhat  strangely  decided  that 
the  executor  of  a  will  posterior  in  date  to  the  alleged  forgery, 
is  not  a  sufficient  witness ;  for  it  is  difficult  to  conceive  what 
interest  he  can  have  in  th^  event  of  the  trial ;  as  the  will  in 
which  he  is  named  executor  is,  at  all  events,  the  only  one 
which  is  available  ( jr)«  It  seems,  however,  that  on  an  indict- 
ment for  personating  the  holder  of  stock,  the  real  owner  may  be 
admitted  to  give  evidence  (r).  And  the  maker  of  a  note,  pur- 
porting to  be  payable  on  demand  at  a  particular  banker's,  may 
be  examined  to  prove  the  place  where  it  was  originally  made 
payable,  on  an  indictment  against  a  subsequent  holder  for  alter- 
r*599]   ^°g  ^^  place,  in  order  to  give  ^it  currency  (*).     And,  in  all 

(k)  1  Leach,  311.    2  East,  P.  C.  333.  n.  (a). 

1001.  (p)  1  Leach,  99,  450.    2  But,  P. 

(/)  1  Leach,  332.    2  East,  P.  C.  C.  1001. 

996.  {g)  1  Leach,  26.    2  East,  P.  C. 

(m)  1  Leach,  48.    2  East,  P.  C.  995. 

999.  (r)  1  Leach,  434^  438.    2  East,  P. 

(;»)  2  East,  P.  C.  1000.     12  Mod.  C.  897. 

r>3i).    Bui  N.  P.  289.  (0  2  Taunt.  328. 

(o)  2  East,  P.  C.  1000.    1  Leach, 


the  reason  of  the  Eng-lish  lule  havin^^  ceased,  the  rule  ought  no  longer  to  ex- 
ist  4  Johu.  Rep.  296. 

In  Pemi9yivaniay  it  is  the  established  rule,  that  the  person,  whose  name  is 
alleged  to  be  foiged,  is  a  competent  witness.  1  AUL  110.  2  J)aB.  239. 
.itldif.  946. 
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(5kses,  the  individual  interested  may  become  a  competent  wit- 
ness by  producing  a  release,  from  the  party  to  whom  he  would 
be  liable  in  case  the  instrument  were  valid  (^).  And  it  is  said 
that  if  the  party  who  wishes  to  call,  a  witness,  ^tender  a  release 
to  him,  and  he  refuse  to  accept  it;  or  if  a  witness  having  an  ap- 
.  parent  claim  do  so,  and  it  is  accepted,  he  may  afterwards  be 
examined  on  the  trial  (u). 

The  inability  of  a  witness  to  give  evidence  on  the  ground  of  Inftiny. 
infamy  J  formerly  arose  from  two  sources  ;  a  conviction  of  cer<> 
tain  offences,  and  the  infliction  of  'certain  penalties*  Some 
crimes  there  were  of  which  a  mere  conviction  of  any  descrip- 
tion properly  evidenced,  was  always  sufEctent  as  it  is  at  present, 
to  render  the  criminal  infamous ;  such  as  attaint  of  false  ver* 
dict(zv);  conspiracy  (^) ;  perjury  and  subornation  of  per- 
jury (^);  prsemunire(2);  forgery  imder  the  statute  5  Eliz. 
c.  14  (a);  piracy  (A),  and  every  description  of  felony  and  trea- 
son (c).  So  also  conviction  of  fraud  in  gaming  (^),  barra- 
try (^),  and  bribing  a  witness  to  absent  himself  when  summoned 
to  ^attend  (/)•  It  was  also  held  that  the  punishments  of  mu-  [#600] 
tilation,  tumbrell,  whipping,  branding,  and  pillory,  had  the 
same  effect  for  whatever  crimes  they  might  be  inflicted  (^), 
But  it  is  now  determined,  on  better  principles,  that  it  is  the 
crime  and  not  the  punishment  which  destroys  the  competency 
of  a  witness  (A),    If,  therefore,  a  man  be  actually  set  on  the 


(0  1  Leach,  150,  155,  214.  2  East, 
1002,  3.  WiUiams  J.  Evidence,  I. 
Phil.  £v.  64. 

(tt)  1  Dougl.  139,  140.  3  T.  R. 
^.  Peake,  Ev.  174,  5.  Append,  xlvi. 
Phil.  Ev.  65. 

(tp)  Co.  lit  6.  a.  2  Hale,  277.  Com. 
Die.  Testmoinie,  A.  5.  Bac.  Abr. 
Evidence,  A.  6.  Bui.  N.  P.  291.  Bum 
J.  Evidence,  III.  WilUama  i,  Evi- 
dence,  I.    Dick.  Sess.  199. 

(x)  Co.  Lit.  6.  a.  b.  2  Hale,  277. 
1  Leach,  442.  Peake,  Ev.  140.  Com. 
Dlg^.  Testmoigne,  A.  5.  Bac.  Abr. 
Evidence,  A.  6.  Bui.  N.  P.  291. 
Burn  J.  Evince,  ill.  Williams  J. 
Evidence,  L    Dick.  Sess.  199. 

(y)  Sir  Tho.  Haym.  32.  Co.  Lit. 
6.  b.  2  Hale,  277.  Peake,  Ev.  140. 
Phil.  Ev.  14.  Com.  Die.  Testmoigne, 
A.  5.  Bui.  N»  P.  291.  Bac.  Abr. 
Evidence,  A.  6.  >Bum  J.  Evidence, 
UI.  Williams  J.  Evidence,  I.  Dick. 
Sess.  199. 

V©L.  I. 


(x)  Co.  Lit.  6.  b.  2  Hale,  277. 
Com.  Dig.  Testmoigfne,  A.  5.  Bui. 
N.  P.  291.  Bac.  Abr.  Evidence,  A. 
6.  Burn  J.  Evidence,  HI.  Williams 
J.  Evidence,  I.    Dick.  Sess.  199. 

(a)  2  East,  P.  C.  1003.  Co.  Lit.  6. 
b.  2  Hale,  277.  Com.  •  Dig.  Test- 
moigne,  A.  5.  Bui.  N.  P.  291.  Bac. 
Abr.  Evidence,  A.  5.  Bum  J.  Evi- 
dence,  HI.  Williains  J.  Evidence,  I. 
Dick.  Sess.  199. 

[b)  Id.  ibid. 

c)  Id.  ibid.    Willea.  666,  f. 

d)  9  Ann,  c.  14.  s.  5. 
>)  2  Hale,  277.    Phil.  Ev.  15. 
(/)  Fortes.  208.    Phil.  Ev.  15. 
(^)  Co.  Lit.  6.  b.    2  Hale,  277. 

Com.  Dig.  Testmoigpie,  A.  5.  Bac. 
Abr.  Evidence,  A.  6.  Dick.  Sess.  199. 
(A)  Willes.  666.  Co.  lit  6.  b.  n. 
1.  2Wils.l8.  2Salk.  690.  5  Mod. 
75.  Fortes.  209.  1  Leach,  442, 3. 
Phil.  Ev.  15,  16.  Bui.  N.  P.  292. 
Com.  Dig.  Testmoigne,  A.  5.    Bac. 
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pilior)'  for  a  crime  not  infamous,  as  for  a  riot  or  a  libel,  his5 
competeiicy  will  not  be  affected  (0  ;  while,  on  the  other  hand, 
if  he  be  found  guilty  of  any  of  the  offences  regarded  in  that 
light  it  will  be  entirely  destroyed,  though  he  were  not  sentenced 
to  any  ignominious  penalty  (>&)•  At  the  present  day,  therefore, 
a  conviction  of  any  description  of  treason  and  felony,  or  of  any 
species  of  the  crimen  falsi,  whether  barratry,  conspiracy,  per- 
jury, or  other  crime,  will  incapacitate  the  party  convicted  from 
giving  evidence,  while  it  continues  in  force  without  regard  to 
the  punishment  inflicted  (/)•  So  also  will  fraud  in  gaming  (m), 
and  bribing  a  witness  not  to  give  evidence  (n)*  Anciently,  a 
person  found  guilty  of  petty  larceny,  was  disabled  from  becom- 
ing a  witness  (o),  but  this  is  now  altered  by  an  express  legisla- 
tive provision  (/>)•  So  it  was  formeriy  doubted  whether  p«-. 
sons  excommunicated  were  competent  witnesses,  but  a  recent 
[^601]  statute  declares  that  they  shall  be  admissible  (f^).  *So  persons 
outlawed  in  a  personal  action,  are  competent  witnesses  (r).  But 
though  persons  under  these  disabilities  are  rendered  incapable 
of  making  oath  against  or  in  favour  of  others,  their  affida\dts 
may  be  received  in  their  own  exculpation  (s).  On  principle  it 
should  seem  that  in  general  the  objections  to  a  witness  on  ac- 
count  of  his  having  committed  a  crime,  particularly  if  not 
perjury,  ought  rather  to  affect  his  credibility  than  his  com- 
petency; for  though  a  person  may  be  proved  on  his  own 
showing  or  by  other  evidence  to  have  committed  a  crime,  it 
does  not  follow  that  he  can  never  afterwards  feel  the  obligation 
of  an  oath  (t). 

In  order  to  urge  the  disability  against  the  witness  with  effect, 
it  is  necessary  to  prove  the  record  of  the  judgment  as  well  as 
conviction  ({/)•     For  the  sentence  must  be  produced  as  well  as 


Row  to  be 
proved. , 


Abr.  Evidence,  A.  6.  Williams  J. 
Evidence,  I.    Dick.  Sess.  199. 

(i)  3  Lev.  426.  5  Mod.  75.  Com. 
Dig.  Testmoigne,  A.  5.  Fortes.  209. 
Hawk.  b.  2.  c.  46.  s.  102.  Peake,  £v. 
141.    Phil.  Ev.  16. 

(k)  2  Salk.  690.  1  Leach,  442. 
10  St,  Tr.  42.  Peake,  Ev.  141.  Bui. 
N.  P.  292.  Plifl.  Ev.  16.  Hawk.  b. 
2.  c.  46.  8.  102.  Com.  Dig.  Test- 
moigne, A.  5.  Williams  J.  Evidence, 
I.    Pliil.  Ev.  15. 

(0  Id.  ibid. 

(m)  9  Ann,  c.  14.  s.  5. 

(n)  fortes.  208.    Pfail.  E^r.  15. 


(o)  2  Wils.  18.  Willes.  665.  1 
Leacli,  443.  n.  a. 

(p)  31  Geo.  lU.  c.  35. 

(9)  53  Geo.  HI,  c.  127.  s.  3.  Phil. 
Ev.  11.  Id.  Pref.  VII.  Peake,  Ev, 
155.    2  Hale,  277. 

(r)  Phil.  Ev.  12.  15.  Co.  Lit  6.  b. 
Com.  Dig.  Test  A,  5.  Sir  T.  Raym. 
369. 

(»)  2  Stra.  1148.    2  Salk.  461. 

(0  11  East,  311. 

(«)  8  East,  78.     11  East,  309.    6 
Esp.Rep.124.   Bal.N.P.292.   Com. 
Big.  Testmoigne,  A.  5.    Bac.  Abr 
Evidence,  A.  6.    Dick.  Sess.  200. 
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the  conviction,  lest  any  objection  should  have  defeated  it  in 
arrest  of  judgment  (w) ;  and  the  admission  of  the  witness  him^ 
self  will  not  suffice,  without  a  copy  both  of  the  judgment  and 
conviction  (x). 

But  it  is  agreed  that  in  general  every  description  of  legal  in- 
famy resulting  from  a  conviction,  may  be  so  entirely  removed 
by  his  majesty's  pardon  as  to  render  the  party  who  was  before 
disabled  a  competent  witness  (y)«  This  rule,  however,  does 
not  extend  to  a  case  where  the  incompetence  is  made  part  of 
the  judgment  by  a  particular  statute;  and,  therefore,  after  a 
conviction  of  perjury  or  »subomation  of  perjury  on  5  Eliz.  c.  9.,  [*602] 
the  defendant,  though  pardoned,  cannot  be  examined  as  a  wit* 
ness(z);  though  if  the  indictment  had  been  founded  merely  on 
the  conunon  law,  the  remission  of  the  penal^  would  have  in- 
cluded that  of  the  disqualifications  imposed  by  the  sentence  (a)« 
And  it  is  necessary  that  the  pardon  should  appear  to  Ae  court 
under  the  great  seal,  for  the  warrant  under  the  king's  sign  , 
manual  will  not  be  of  any  avail  (i).  But  the  incompetence 
arising  from  a  judgment  of  perjury  on  the  statute  may  be 
avoided  by  reversing  the  sentence  (c)» 

Besides  the  allowance  of  a  free  pardon,  competence  is  re-* 
stored  by  the  admission  of  a  defendant  to  clergy,  and  his  per- 
forming the  conditions  or  undergoing  the  penalties,  on  which 
he  is  entitled  to  receive  it  (d)*  Thus  formerly  the  old  method 
of  purgation  waa^used  to  take  away  dl  Ae  stain  of  conviction 
from  those  who  were  admitted  to  clergy  (e).  By  the  statute  18 
£1iz.  c.  7.  s.  S*  that  process  was  rendered  unnecessary,  and 
burning  in  the  hand  was  allowed  by  way  of  substitution  (/). 
And  where  this  stigma  has  been  changed  by  act  of  parliament 


(v)  1  Cowp.  8.  4  Bust.  3283. 
Com.  Dig.  Tectmoigney  A.  5.  Bac. 
Abr.  EirSence^  A.  6.    Phil.  £▼.  16. 

(x)  8  East,  77.  11  East,  309.  6 
Esp.  Hep.  124.  See  fi>nn  of  proof,  4 
Harg.  St.  Tr.  759, 760.  Last  vol.  Lon. 
edit. 

(9}2Sa]k.513,4,689.  lLd.Kaym. 
39.  Sir  Tho.  Raym.  379.  Hob.  67, 
61,2.  Holt,  685.  1  Leach,  454.  3 
Hale,  278.  5  Em.  R.  94.  PhiL  Ev. 
16,17.  Hawk.  b.  3.  c.  46.  s.  110.  Com. 
Di^,  Testmoigne,  A.  4.  WilHams  J. 
EvideDce,  L  Dick.  SeBS.  200 

(z)  5  Esp.  Rep.  94.  2SaIk.  514, 689^ 
690.  Hoh.  135.  Bui.  N.  P.  393.  1  Ld. 


Raym.  256.  3Salk.l55.  Hawk.  b.  2. 
c.  46.  B.  112.  Dick.  Seas.  300.  3  Harg. 
St  Tr.  44^  47.  PhU.  Et.  17.  Peake, 
Ev.  141. 

(a)  5  Esp.  Rep.  94.  Bui.  N.  P.  193. 
Dick.  Seas.  200.  11  East,  311.  3 
Harg.  St  Tr.  44, 47. 

(d)  1  Leacl^  98.  Hawk.  b.  3.  c.  37. 
s.  50. 

(e)  Peake,  Ev.  141. 

Id)  Sir  Tho.  Raym.  369, 380.  Kel. 
37.  Hob.  392.  3  Hak,  278.  5  St. 
Tr.  172. 

[e)  5  St  Tr.  172.    Kel.  37,  $,  - 
■ )  5  St  Tr.  172. 
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for  some  other  penalty,  as  transportation  (^},  fine  and  whip- 
ping (h)y  those  new  punishments  have  the  same  effect  with  the 
old,  by  the  particular  provisions  of  those  statutes  (i).  And, 
upon  the  same  principle,  clergymen  and  peers  of  the  realm,  -who 
are  entitled  to  their  clergy,  without  either  penalty  or  condition, 
[*603]  are  restored  to  *their  competence  by  the  mere  reception  of  the 
benefit  (i). 

We  have  seen  that  the  mere  confession  of  guilt  without  a 
conviction,  will  not  be  sufficient  to  render  a  man  legally  in- 
famous; and,  therefore,  the  testimony  of  an  avowed  accomplice 
may,  in  all  cases^  be  taken  (/),  even  though  an  indictment  has 
been  found  against  him  for  the  offence  respecting  which  his  evi- 
dence is  admitted  (m).  And  if  he  die  before  the  trial,  his  de- 
positions taken  before  the  magistrate  in  the  presence  of  die  pri- 
soner in  pursuance  of  the  statutes  of  Philip  and  Mary,  may  be 
read  in  evidence  against  the  prisoner  {n).  The  practice  of  al- 
lowing the  partakers  in  the  crime  to  convict  their  companions 
in  guilt,  was  introduced  in  the  room  of  the  old  custom  by  which 
they  were  allowed  to  become  approvers  (o).  This  mode  of  pro- 
curing testimony  was  by  suffering  a  criminal  to  confess  as  well 
the  particular  crime  charged  upon  him,  as  all  other  treasons  or 
felonies  in  which  he  was  either  an  agent  or  contriver.  On  the 
court'$  admitting  his  offer,  which  it  was  always  in  their  discre- 
tion to  refuse,  the  party  accused  was  imme^ately  put  on'his 
trial,  whereon  if  he  was  acquitted,  the  approver  was  sentenced 
to  death ;  but  if  convicted,  obtained  his  pardon.  Instead  of  this 
singular  method  of  bringing  offenders  and  frequently  the  hmo- 
cent  to  punishment,  the  testimony  of  accomplices  is  admitted, 
in  the  way  we  have  already  noticed  in  an  early  stage  of  the  pro- 
ceedings {py  ^  Wc  have  now,  therefore,  only  to  consider  the 
effect  of  their  testimony  when  sworn  on  the  triaL 


^ 


>)  4  Geo.  I;  c.  11. 

[h)  19  Geo.  m.  c.  U.  9.  3. 

(0  PhU.  Ev.  ir,  18.  See  form  of 
entry  of  satisfaction.  4  Hapg:.  Stat.  Tr. 
760. 

(Jo)  Id.  ibid.  How  to  proTe  cleriry, 
&c.    See  Phil.  Ev.  18. 

(0  Ante,  *601.  1  Leach,  12, 155, 
464^  466.  1  St.  Tr.  96,  696,  7,  723. 
2  St.  Tr.  334,  501.  3  St.  Tr.  161, 
217,  595,  698,  669.  4  St.  Tr.  724. 
Kel.  17, 18.    H«vkr  I).  3.  €.  46.  s.  94. 


Bui.  N.  P.  286.  Com.  Dig.  Te8tmoigite» 
A.  4.  Bac.  Abr.  Evidence,  A.  5.  Bum 
J.  Evidence,  ni.  Phil.  Ev.  21,  23. 
Dick.  Sess.  205,  6. 

(m)  1  St  Tp.  96.  2  St.  Tr.  501. 
Hawk.  b.  2.  c.  46.  s.  95.  Bac  Abr. 
Evidence,  A.  5.  Bum  J.  Evidence^ 
n.    Dick.  SesB.  205,  6. 

(n)  1  Leach,  12.    Ante,  *81. 

(o)  Cowp.  335. 

(i^)  4  Bla.  C.  329,  330.  Ante,  *82 
•3. 


OF  THE  EVIDENCE. 


49S 


♦An  accomplice  'will  be  a  competent  witness  on  the  trial  [*604] 
£ven  though  he  has  received  a  promise  of  pardon,  or  is  entitled 
by  some  statute  to  claim  a  reward  on  the  prisoner's  convic- 
tion (^).  But,  in  genera},  there  is  no  promise  of  pardon  to  a 
man  who  thus  becomes  a  witness  (r) ;  though  if  he  makes  a  full 
and  complete  disclosure  he  will  have  an  equitable  claim  to  the 
mercy  of  the  crown,  and  the  court  will  put  oiF  his  trial  to  enable 
him  to  apply  for  a  pardon  f^).  Some  interest,  therefore,  he 
must  always  have  in  the  conviction  of  the  defendant;  but  though 
it  may  affect  his  credit,  it  will  not  divest  him  at  his  capacity  to 
become  a  witness  (t).  And  even  though  he  has  never  been  ad- 
mitted as  an  evidence  for  the  crown,  but  has  been  surreptitious- 
ly taken  before  the  grand  jury,  to  enable  them  to  ^d  the  bill, 
it  will  not  invalidate  the  proceedings  and  he  may  be  examined 
on  the  trial  (u).  A  person  suspected  of  being  an  accomplice 
may  choose  whether  he  will  rely  on  the  general  assurante  of 
die  court  to  recommend  him  to  mercy,  and  may,  if  he  pleases, 
refuse  to  be  sworn;  but  if  sworn,  he  must  disclose  the  whole 
transaction  (w)*  As  the  statute  2  Geo.  II.  c,  24.  s.  8.  against 
bribery  at  elections,  exempts  those  participators  in  the  guilt 
who  turn  informers,  from  the  penalties  it  inflicts,  by  a  neces- 
sary construction  it  constitutes  them  legal  witnesses  (x).  So  on 
the  trial  of  an  accessary  for  a  misdemeanour,  under  22  Geo. 
III.  c.  58.  in  receiving  stolen  goods  the  original  felon  may  be 
examined  as  a  witness;  for  the  conviction  of  the  former  does 
not  depend  upofi  that  of  the  latter  (y).  And  in  a  prosecution  • 
on  4  Geo.  I.  c.  11.  for  taking  a  reward  to  recover  stolen  goods 
for  *the  owner,  the  party  who  stole  them  may  be  admitted  to  [*605J 
give  evidence  (z).  But  if  these  priiipiples  seem  oppressive  to 
the  defendant,  in  some  cases  they  operate  in  his  favour;  for  any 
of  those  who  are  separately  indicted  for  the  same  offence  may 
be  called  as  witnesses  on  his  part,  to  prove  his  innocence  (a). 


(9)  Kel.  7.  10  St  Tr.  259.  1  Hale, 
303.  Hawk.  b.  2.  c.  46.  a.  135.  Com. 
B^g'.  Teatxnoigne,  A.  4.  Wille8.425. 
P)ul.  Ev.  23.    4Bla.C.330. 

fr)  Kel.  18. 

ft)  Cowp.  339.    1  Leach,  115. 

(t)  Ante. 

(u)  1  Leach,  155.  Hawk.  b.  2.  c. 
46.  s.  97. 

(w)  2  Leach,  767. 

M  WiUes.  423,  425.  n.  c^    Sty 


Rep.  291,289.    4  East,  180. 
(ff)  1  Leach,  418.   1  Leach,  419,  n. 

a.  2  East,  P.  C.  782. 

(r)  1  Leach,  17,  n.  a.  419,  n.  (a.) 
2  ILast,  P.  C.  782. 

(a)  2  Rol.  Abr.  685.  R.  T.  H.  303. 
2  Hale,  280.  1  Hale,  305.  Fortes. 
247.    2  Campb.  333,  in  notis.   Hawk. 

b.  2.  c.  46.  8.  99.     WilL'ams  J.  Evi- 
dence, L    Dick.  Sess.  206^  7. 
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It  was  formerly  thought  that  though  an  accomplice  may  be 
admitted  as  an  evidence,  his  testimony  covdd  only  be  left  to 
jury  when  corroborated  by  more  unexceptionable  witnesses.  But 
it  is:  now  settled  that  such  evidence  may  be  left  to  the  jury ; 
and,  if  they  regard  it  as  sufficient,  the  prisoner  may  be  convict- 
ed (3).  It  is,  however,  the  practice  to  direct  them  only  to  give 
weight  to  the  evidence  of  an  accomplice,  when,  in  some  point, 
it  is  confirmed  by  other  evidence;  which  establishes  in  some 
degree  his  character  for  veracity,  and  enables  them  to  judge  of 
the  consistency  of  his  narrative  (c).  And  if  the  jury  find  the 
prisoner  guilty  on  the  single  testimony  even  of  a  credible  ac- 
complice, the  court  will  sometimes  recommend  him  to  mercy  (d), 
Profes-  There  i^  one  species  of  disability  to  give  evidence,  wluch 

fidencc^'^*  arises  merely  from  a  temporary  relation,  and  is  confined  in  its 
effects  to  the  circumstances  disclosed  under  its  sanction.  It 
arises  from  the  situation  in  which  a  counsel  or  attorney  stands 
to  his  client,  and  the  confidence  which  it  is  necessary  for  every- 
one to  repose  in  his  legal  advisers.  To  diis  confidence  the  law 
has  attached  so  sacred  an  inviolability,  that  it  will  not  compel 
nor  even  suffer  those  who  are  thus  employed  to  disclose  any 
[#606]  facts  stated  to  them  confidentially  in  the  way  of  their  ♦profes- 
sion, even  after  the  cause,  in  the  course  of  which  they  were 
communicated,  is  entirely  concluded  [e).  Thus  an  attorney  is 
not  bound  to  obey  a  subpoena  duces  tecum,  to  produce  papers 
against  his  client  on  an  indictment  for  perjury  {J)^  though  it 
would  certainly  be  prudent  for  him  to  attend  on  such  an  occa- 
sion, and  state  to  the  court  the  grounds  on  which  he  is  bound 
to  secrecy  (^).  And  this  rule  extends  also  to  an  interpreter 
who  may  be  employed  on  the  part  of  an  alien  ignorant  of  the 
language,  to  communicate  his  instructions  to  his  attorney  (/i). 
But  this  indulgence  does  not  apply  to  cases  where  the  wit- 
ness, though  a  professional  man,  was  consulted  merety  as  a 
friend,  without  being  engaged  to  conduct  the  proceedings  (i}« 
And  it  is  reported  to  have  been  decided  that  a  person  who  has 


(6)  1  Leach,  464,  6,  b.  a.  478.    2  B.  758,  761.   Bui.  N.  P.  284.   Hawk. 

Caropb.  132.    7  T.  B.  609.    I  Hale,  b.  2.  c.  46.  s.  84.    Dick.  Seas.  207. 

303,  4,  5.     Hawk.  b.  2.  c.  46.  a.  96.  Phil.  Ev.  ^,    Peake,  Ev.  193. 

Dick.  Ses8. 206.  (/)  3  Burr.  1687.    9  £a8t»  485. 

(c)  Dick.  Sess.  206.  .  \g)  9  East.  485. 

(rf)  1  Leach,  466.    Hawk.  b.  2.  c.  \K)  Peake,  N.  P.  TT, 

46.  8.  96.  (0  4  T.  B.  753.     Hawk.  b.  3.  c. 

{e)  3BUTT.  1687.  9East,  485.  4T.  46.  8.91. 
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been  consulted  on  the  supposition  that  he  was  a  solicitor,  may, 

if  not  so,  be  compelled  to  disclose  the  communication  [ky  And 

a  counsel  or  solicitor  may  be  required  to  give  evidence  of  any 

thing  which  he  knew  before  his  retainer,  for  the  circumstance 

of  his  being  subsequently  employed,  cannot  aifect  the  knowledge 

of  facts  which  had  previously  come  under  his  knowledge  (/)• 

So  also  he  may  be  examined  as  to  any  facts  which  he  might 

have  known  without  being  retsdned,  and  which,  therefore,  form 

no  part  of  his  professional  confidence,  as  the  execution  of  a 

deed  to  which  he  was  a  witness  (m),  or  whether  his  client  was 

«wom  to  an  answer  in  chancery,  or  whether  an  instrument  on 

ivhich  there  appears  to  be  an  erasure,  was  ever  in  a  different 

condition  (/z).     But  he  cannot  state  any  disclosures  *or  con*  [*607] 

fessions  made  by  his  client  in  reliance  on  professional  ho* 

nour  (0).     The  attorney  general,  if  asked  as  to  the  motives  of 

a  prosecution  ii^stituted  by  him,  may  demur  to  the  questions, 

and  refuse  to  reply  (/»)•     A  person  retained  to  conduct  a  cause, 

may  be  examined  as  to  any  mere  collateral  £act,  which  cannot, 

from  its  nature,  have  been  private,  as  to  prove  the  hand-writing 

of  his  client  (^),  or  to  state  the  contents  of  a  notice  to  produce 

papers,  which  he  received  in  his  official  capacity  (r).     And  it 

seemB  to  be  the  better  opinion  dmt,  on  an  indictment  for  per* 

jury  in  an  answer  in  chancery,  he  may  be  sworn  to  prove  that 

the  oath  was  taken  by  his  client;  because  that  is  a  matter,  the 

knowledge  of  which  he  may  only  share  with  the  public  («). 

And  he  will  not  be  protected  from  liability  to  be  sworn,  if  he 

has  become  a  party  to  the  transaction  (ty    Nor  does  this  pro* 

tection  extend  to  any  otiier  species  of  confidence  than  that  which 

is  placed  in  a  legal  adviser;  for,  as  the  law  stands  at  present, 

though  it  has  been  regretted  by  the  courts,  physicians,  surgeons, 

catholic  priests  who  receive  confessions,  and  others  whose  si* 

tuation  entrusts  them  with  concerns  as  delicate  as  these,  are 

compelled  to  the  fullest  disclosures  (u). 


(k)  6  Esp.  Rep.  67.  (p)  11  Hai^.  St.  Tr.  283. 

(0  1  Vent.  197.    10  Mod.  40.    4  M  Hawk.  b.  2.  c.  46.  s.  89. 

T.  B.  752.    Bui.  N.  P.  284.    Hawk.  f  r)  7  East,  357. 

b.  2.  c.  46.  8.  85.  (t)  2  Cowp.  848.    Bui.  K.  P.  284^ 

(m)  Cowp.  845.  Peake,  N.  P.  108.  5.    Hawk.  b.  2.  c.  46.  8.  88.  ace.    2 

4  Esp.  Hep.  185.    5  Id.  53.    Hawk.  Stm.  1122.    Com.  Dig^.  Testmoigne, 

b.  2.  c.  46.  8.  87.    Bui.  N.  P.  24.  C.  2.  temb,  conira, 

(fi)  1  Tent.  197.    Bol.  N.  P.  284.  (0  Peake,  108.    4  T.  B.  759. 

(0)  Id.  ibid.  (»)  3  St.  Tr.  715.    4  T.  R  7S9, 
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When  ob 
jection 
must  be 


It  is  said  to  be  no  sufficient  exception  to  a  witness  that  he  is 
one  of  the  judges  or  jurors  who  are  to  try  the  issue  (o).  But 
in  such  a  case  the  juryman  would^  for  the  sake  of  conveniences- 
be  probably  passed  over  in  the  panel,  or  challenged  by  the  par- 
ty against  whom  he  is  to  be  examined  as  a  witness.  And  when 
i*608]  one  of  the  judges  is  *to  be  *swom,  he  will  not  afterwards,  it 
seems,  return  to  the  bench  until  that  trial  is  concluded  (rv).  A 
clerk  attending  upon  a  grand  jury,  shall  not  be  allowed  to  re- 
veal that  which  is  given  in  evidence  before  the  inquest  (at). 

If  any  of  these  objections  which  we  have  considered  exist^ 
as  to  the  competence  of  a  person  called  as  a  witness,  the  objec- 
made  to  a  tion  should  properly  be  made  before  he  is  sworn  in  chief  at  the 
trial;  though  now  it  may  be  made  at  any  time  before  convic- 
tion (y).     It  seems  to  be  no  ground  for  arresting  the  judgment, 
that  an  exception  might  have  been  taken. to  one  of  the  wit- 
nesses; for  the  evidence  has  been  left  to  the  jury,  and  they 
have  found  it  worthy  of  credit  (z).    But  it  may  be  allowed  to 
weigh  with  the  court  on  an  application  for  a  new  trial,  when  the 
merits  of  the  case  seem  to  be  with  the  party  applying  (a). 
2.  Mode  of     '^^^  most  usual  mode  of  compelling  the  attendance  of  wit- 
cornel-     nesses  for  the  prosecution,  is  by  binding  them  over  in  a  recog- 
tendance    nizance  to  appear,  and  give  evidence  at  the  time  of  the  exami- 
of  witness- ^^^j^j^  before  a  magistrate  (*)•    We  have  already  shown  the 
power  with  which  justices  are  for  this  purpose  invested,  and 
the  mode  in  which  the  recognizance  is  to  be  taken;  and  it  is 
scarcely  necessary  to  observe  here  that  if  the  par^  does  not 
perform  its  condition  by  appearing  on  the  trial,  he  will  forfeit 
the  sum  which  it  specifies  (c)« 

But  where  the  prosecutor  discovers  that  a  person  who  is  not 
thus  already  bound  to  appear,  will  be  necessary  to  prove  the  in- 
dictment, he  must  have  recourse  to  other  process.     This  is  by 


es* 


760.  11  St.  Tr.  243,  246;  9  St.  Tr. 
o82.  Hawk  b.  2.  c.  46.  s.  92.  but  see 
Ld.  Kenyon's  observations  in  Peake, 
Rep.  78,  9.  and  Hints  to  Witnesses, 
23  4. 

"  (v)  Kel.  12.  1  Sid.  133.  2  St  Tr. 
257,  632,  674.  Hawk.  b.  2.  c.  46.  s. 
83. 

(«)  Kel.  12.    Hawk.  b.  2.  c.  46.  b. 
83. 

(x)  Trials  per  P.  387.    Hawk.  b. 
2.  c.  46.  s.  93.    Ante,  •317. 


(y)  1  T.  R.  717.  2  Barr.  2251. 
Com.  "Dig.  Testmoigne,  C.  1. 

(r)  Id.  ibid. 

(o)  1 T.  R.  717.  Com.  Dig.  Test- 
moigne, C.  1. 

(5)  2  Hale,  282.  Hawk.  b.  2.  c  46. 
s.  172.  n.  c.  Bac.  Abr.  Evidence,  D. 
Bxim  J.  Evidence,  IV.  Williams  J. 
Evidence,  HI.    Dick.  Sess.  208,  9. 

(c)  Ante,  •90  to  •92.  Dick.  Sess. 
209.    Bac.  Abr.  Evidence,  D. 
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suing  out  a  writ  of  subpmna  ad  testificandum  {d\  which  will  be 
made  *out  by  the  clerk  of  the  peace  at  the  sessions  {e)^  the  clerk  [^609J 
of  assize  at  the  assizes  (y*),  or  the  crown  office,  when  its  aid  be- 
comes requisite  {g)*  The  writs  issued  by  the  two  former  au- 
thorities were,  until  lately,  compulsory  only  within  the  county 
where  they  are  granted;  and,  therefore,  if  the  witness  lived  be- 
yond its  limits,  application  must  have  been  made  to  the  crown 
office,  from  whence  it  might  issue  to  any  part  of  England  (A). 
But  now  by  the  45  Geo*  III.  c.  92.  s.  3.  a  writ  of  subpoena  issued 
from  any  court  of  competent  jurisdiction  to  compel  the  attend- 
ance of  the  witness,  will  be^  equally  valid  if  served  in  any  part 
of  the  united  kingdom,  and  the  disobedience  of  it  is  punishable 
in  the  King's  Bench*  The  38  Geo.  III.  c.  52.  s.  4.  provides 
that  the  courts  of  oyer  and  terminer,  and  general  gaol  delivery, 
may  issue  process  to  compel  the  attendance  of  witnesses  on  a 
trial  of  an  indictment,  found  by  the  grand  jury  of  the  county, 
for  offences  committed  in  the  coimty  of  a  city  or  town  cor- 
porate. 

The  prosecutor  should  not  include  o^ore  than  four  persons  in 
the  subpoena  (i).  And  as  the  writ  itself  should  be  retained,  the 
prosecutor  must  deliver  to  each  of  the  defendants  tickets  con- 
taining its  substance  (i) ;  or,  ais  is  now  the  most  usual  mode,  co- 
pies of  the  writ  itself  (/)•  This  must  be  done  a  reasonable  time 
before  the  trial,  in  order  to  enable  the  witness  to  attend  with  as 
little  inconvenience  as  possible  (m).  And  if  there  are  "^any  pa-  [#610] 
pers  in  his  hands,  which  it  is  desirable  to  the  party  to  obtain,  a 
spec^  clause  should  be  inserted  in  the  writ,  called  a  ditces  te* 
cum,  by  which  he  will  be  commanded  to  attend  with  the  docu- 
ments in  question  (ti)  ;  which  he  ought  to  obey,  even  where, 
from  any  confidential  relation,  the  court  will  not,  on  his  appear- 
ance, compel  him  to  produce  them  {o)»    But  no  man  can  be 


(</)  See  form  10  Wentw.  358.  Bum 
J.  £vidence»  IV.  Williama  J.  Evi- 
dence, m.    Dick.  Sess.  93,  4. 

(e)  Cro.  C.  C.  21.  Dick.  Sess. 
208,94. 

(/)  Cro.  C.  C.  9. 

Q)  8  T.  R.  585. 

(A)  Cro.  C.  C.  9,  21.  2  NoUm,  309. 
n.  3. 

(i)  Cowp.  846.  Bac.  Abr.  Evi. 
dence,  D.  in  notes.  Bum  J.  Evi- 
dence, A. 

(«r)  5  Mod.  355.    Cro.  Cat.  540. 

Vol.  L 


B«c.  Abr.  Evidence,  D.  See  foran. 
Bum  J.  Evidence,  IV.  Williams  J. 
Evidence,  ID.  Dick.  Sess.  94.  Last 
vol.  Lond.  edit. 

(Q  Bac.  Abr.  Evidence,  D.  Bum 
J.  Evidence,  IV.  Williams  J.  Evi- 
dence, m.    Dick.  Sess.  94. 

(m)  1  Stra.  510.  Bac.  Abr.  Evi- 
dence»  D.    Dick.  Sess.  210. 

(n)  See  form,  last  vol.  Lond.  edit 

(o)  9  East,  485.  Ante,  •577.  6 
Bsp.Bep.  116.    2Tidd.806. 
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forced  to  bring  forward  evidence  against  himself,  even  thought 
he  hold  the  paper  in  his  hand  at  the  time  of  trial  (/»)•  Nor  can 
any  rule  be  obtained  to  inspect  the  books  of  a  corporation^  or 
the  archives  of  an  university,  on  the  part  of  the  prosecutor,  in 
case  any  indictment  or  criminal  prosecution  is  instituted  against 
Ae  former,  or  the  officers  of  the  latter  (;)•  But  every  one  has 
a- right  to  demand  an  inspection  of  the  books  of  sessions,  for 
tfiey  are  the  property  of  the  public  (r).  Where,  however,  the 
writings  are  in  the  custody  of  the  defendant,  a  notice  must  be 
ser\^ed  on  him  to  produce  them  («),  in  order  to  enable  the  pttise- 
cutor  to  give  parol  evidence  of  their  contents,  as  we  have  suffi* 
ciently  shown  in  the  consideration  of  documentary  evidence  (^)» 
Where  the  party^  whose  testimony  is  desired,  is  detained  ia 
prison,  on  board  a  ship,  or  in  any  description  of  con&iemeixt,  a 
writ  of  habeas  corpus  ad  testificandum  may  be  obtained  to  pro- 
cure his  attendance  (u).  This  any  one  of  the  judges  or  barons 
of  the  courts  of  King^s  Bench,  common  pleas,  and  exchequer, 
in  England  or  Ireland,  have  discretionary  power  to  grant  to  any 
part  of  the  united  kingdom,  to  bring  a  witness  before  any  court 
6f  record,  to  be  examined  before  such  courts^  or  any  grandg 
petit,  or  other  jury,  in  any  cause  ^or  matter,  civil  or  criminal  (tt)). 
And  the  justices  of  the  great  sessions  of  Wales  and  the  county 
palatine  of  Chester,  have  the  same  authority  within  the  limits  of 
their  jurisdiction  (x)»  In  order  to  obtain  this  writ  an  ajfida^ 
vit  (y)  must  be  made  by  the  party  applying  (z),  stating  that  the 
party  is  confined,  and  that  he  is  a  material  witness,  and  that  tiie 
trial  is  about  to  take  place  {a) ;  and  if  he  be  at  a  great  ictistance, 
the  court  will  expect  it  to  be  specially  shown  how  he  is  mate* 
rial  (3);  and  in  case  of  his  being  on  board  a  aMp,  that  he  is 
willing  to  attend  (c).     On  this  an  application  must  be  made  to 


(p)  1  Leach,  299.  4  Burr.  2489. 
1 T.  R.  689.  in  notes.  Loft  321.  Ante, 
•577,  •S. 

(q)  Ante,  •578,  2  Stpa.  1210.  1 
Bla.  Kep.  37,  351.  2  Ld.  Baym.  927. 
1  WUs.  239.    1  T.  R.  689.  in  notes. 

(r)  1  Wils.  240.  1  Bla.  R.  39.  Tidd. 
5  Ed.  596.    Ante,  ^576,  •^ 

(ff)  Ante,  *578  See  fonn,  last  vql. 
Lond.  edit. 

(0  Ante,  •578,  9. 

(u)  3  Burr.  1440.  Hawk.  b.  2.  c. 
i^  s.  173.    4  Barg.  599.    Se^  fonn. 


last  vol.  Lond.  edit.  Ante,  *321. 

(w)  43  Geo.  in.  c.  140.  44  Geo. 
m.  c.  102.  Tidd.  809,  10, 11.  Dick. 
Sess.  208. 

(a?)  44  Geo.  III.  c.  102.  8.  2.  Tidd. 
5th  Ed.  811. 

[y)  See  fonn,  last  vol.  Lond.  edit. 

>)  Fortes.  396.    Tidd.  5  Ed.  809. 

[a)  Tidd.  5  Ed.  809.  Peake,  Br. 
210.    Phil.  Ev.5. 

f  *)  Tidd.  5  Ed.  809. 

(c)  Cowp.  672.  Phil.  Bv.  5.  In 
Peake,  210, 1.  and  lldd  Prac.  5  Ed. 
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the  court  if  sitting,  of  to  a  judge  in  vacation,  when  the  fcnrmer 
will,  in  its  discretion,  grant  a  rtde^  or  the  latter  will  issue  his 
^at  for  the  writ,  whereon  it  will  immediately  issue  from  the 
crown  office  (d)^  '  This  writ  should  then  be  served  on  the  party 
detaining  the  witness  (^),  and  notice  should,  it  is  said,  be  given 
in  case  of  imprisonment  for  debt,  to  all  those  at  whose  suit  he 
is  in  custody  (/*)•  But  this  process  will  not  be  awarded  to  bring 
up  a  prisoner  in  custody,  on  a  charge  of  high  treason,  or  a  pri- 
soner of  war;,  who,  though  he  may  be  examined  on  interroga- 
tories  by  consent,  cannot  be  brought  up,  unless  the  secretary  of 
state  agree  to  his  removal  ( j").  And  where  it  appears  that  the 
evidence  of  the  witness  cannot  be  material,  or  that  his  imprison- 
ment will  soon  determine,  or  that  the  application  is  a  mere  ex- 
cuse to  remove  *a  prisoner  in  execution,  the  court  will  refuse  [*6123 
to  grant  it  [h).  And  the  party  applying  must,  it  is  said,  defray 
all  reasonable  expenses  (i);  and  a  question  has  been  made  whe- 
ther the  party  applying  for  the  writ,  ought  not  to  indemnify  the 
gaoler  against  the  change  of  the  witness  esc^ang  (k).  An  ha- 
beas coipus  to  brmg  up  a  witness  on  behalf  of  a  prisoner,  was 
formerly  reused  (/},  but  is  now  to  be  issued  on  behalf  of  the 
defendant  as  well  as  of  the  prosecutor  (m). 

When,  a  witness  re^des abroad,  or  is  about  to  leave  the  coun- 
try before  trial,  he  may,  by  the  consent  of  both  parties,  be  exc^ 
mined  on  interrogatories^  in  the  former  case,  before  commis- 
sioners approved  by  both  of  them,- and  in  the  latter  before. a 
judge  in  chambers  (it).  But  this  cannot  be  done  if  die  defend- 
ant riefuses,  because  the  evidence  is  not  the  best  of  which  the 
case  will  admit  (0),  except  in  proceedings  for  offences  alleged  to 


809.  it  seems  to  be  supposed  that  an 
affidavit  of  the  readiness  of  the  wit- 
ness to  attend,  roust.  In  aU  cases,  be 
made;  but  this  recjaisite  only  applies 
when  the  party  is  on  board  ship, 
Cowp.673.  -Phil.  Et.  5.  and  in  the 
latter  case,  it  is  not  in  all  cases  neces- 
sary  to  swear. to  the  witness's  readi- 
ness to  attend. 

(d)  3  Burr,  1440.  Tidd.  5  Ed.  809. 
Phil.  Ev.  5.  See  forms  of  rule,  last 
vol.  Lond.  edit. 

(e)  lCowp.248,9.  Tidd.  5th  Ed. 
«11.    Phil.  Ev.  5, 6, 

(f)  1  Smith,  284.  sed  quaere. ; 
C^;  Bougl.  419.    Bac.  Abr.  Evi- 


dence, D.  Peake,  Ev.  211.  Phil. 
Ev.  6.     Tidd.  5th  Ed.  811. 

(h)  3  Burr.  1440.  Tidd,  5th  Ed. 
811. 

(i)  1  Smith,  285.  Tidd,  5th  Ed. 
811.    Peake,  Ev.  211.    Phil.  Ev.  6. 

(k)  Bac  Jkbr.  Evidence,  D.  Tidd» 
811.  n.  c. 

;0  4  Hw.  St  Tr.  2,  599. 

[in)  Hawk.  b.  2.  c  46.  s.  172,  and 
post,  624w  5.  .^  V 

(n)  1  Cowp.  174.  2  M.  &  S.  604. 
2  8aUc.  691.  Comb.  53.  Ante,^492. 
Bac.  Abr.  Evidence,  £. 

(o)  Barnes,  447.    2  Tidd,  812< 
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have  been  committed  in  the  East  or  West  Indies,  by  persons 
holding  official  situations  there,  where  witnesses  may  be  exa- 
mined before  the  magistrates  there  on  writs  of  mandamus  (p). 
And  the  court  will  put  off  the  trial  until  the  return  of  those 
writs,  in  case  of  informations  for  misconduct  in  officers  employ- 
ed in  India  (<j).  So  where  a  party,  in  a  case  where  consent  is 
requisite,  refuses  to  grant  it,  the  court  will  put  off  the  trial  to 
g^ve  time  for  the  attendance  of  the  witnesses  (r).  ^ 

It  is  certain  that,  in  civil  cases,  a  witness  is  net  bound  to  at* 
['N'GIS]  tend  imless  he  is  paid  his  reasonable  expenses  («)•  *  And,  though 
formerly  there  was  no  law  to  reimburse  those  who  attended  on 
behalf  of  the  crown,  it  was  regretted  by  some  of  the  most  emi* 
nent  authorities  in  the  profession  (/)•  To  remedy  this  evil,  it  is 
provided  by  several  recent  statutes  that  the  prosecutor  and  wit- 
nesses, in  case  of  felonies,  may,  on  petitioning- Ae  jxidgtj  obtain 
their  reasonable  expenses  out  of  the  coimty  stock,  with  an  al- 
lowance, if  poor,  for  their  loss  of  time,  whether  the  defendant 
be  found  guilty  or  be  acquitted  {u).  But  it  is  ssdd  that  the  wit- 
ness is  compellable  to  attend,  and  must  not,  as  in  civil  cases, 
refuse  to  obey  the  subpasna,  on  the  ground  that  his  expenses 
have  not  been  duly  tendered  (ii;).  This  position,  however, 
seems,  at  the  present  time,  very  questionable,  as  far  as  relates 
to  attendance  in  pursuance  of  a  subpcena,  as  the  statute  which 
directs  that  subpcenas  may  be  served  in  any  part  of  the  king- 
dom, provides  that  no  attachment  shall  issue  on  the  ground  of 
disobedience,  unless  reasonable  charges  of  going  to,  and  retum- 
ing  from  the  place  of  trial,  have  been  tendered  to  the  wit- 
ness (x).  But  none  of  the  acts  of  parliament  allowing  compen- 
sation in  criminal  cases,  extend  to  prosecutions  for  mbdemean- 
oiirs;  and  in  these  cases,  therefore,  the  judge  has  no  power  to 
grant  the  witness's  petition  (y);  and  the  parties  desiring  the  at- 
tendance of  tiie  witnesses  must  take  care,  and  tender  sufficient 


(p)  13  Geo.  m.  c.  63.   42  Geo.  HI. '  (0  2  Hide,  282. 

c.  85.  s.  2,  3.   8  East,  31.   Tidd,  814^  (ti)  25  Geo.  IL  c  36.    27  Geo.  n. 

5.  n.  a.    Ante,  *492.  c.  3.    18  Geo.  III.  c.  19.    4  Bla.  Com. 

(q)  Ante,  *492.  8  East,  31.  Cowp.  361,  2.    Burn  J.  Evidence,  m.   Wil- 

174.  Hams  J.  Evidence,  VI.    Dick.  Sess. 

(r)  1  Cowp.  174.    2  Bougl.  219.  209. 

2  Tidd,  812.     As  to  the  practical  M  PhU.  Er.  4.  Hawk.  b.  2.  c  46. 

mode  of  examination  by  interrogato-  s.  173. 

lies,  see  2  Tidd,  812.  3.  (x)  45  Geo.  m.  c.  92. 

(0  2  Stra.  1150.  13  East,  15, 6, 7.  (y)  7  T.  R.  377.   4  Bla.  Com.  362L 
n.  a.  lBkuBep.36.  1  Hen.  Bla.  49. 
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to  cover  their  reasonable  expenses,  or  the  court  will  not  punish 
the  witness  for  his  non-attendance* 

In  civil  cases,  if  the  parly  served  with  a  subpoena  refuse  to 
appear,  he  is  liable  not  only  to  the  forfeiture  of  the  sum  of  i£10Q 
mentioned  in  the  writ  to  his  majesty,  but  to  an  additional  pen- 
alty of  agio,  at  the  suit  of  the  party  *injured  by  his  absence  (z).  [*614j 
But  this  enactment  does  not  seem  to  extend  to  criminal  pro- 
ceedings, in  which  the  only  efFectual  punishment,  and  mode  of 
securing  the  future  attendance  of  the  witness,  is  by  attachment 
for  the  contempt  of  the  court,  from  which  the  process  was  ori- 
ginally awarded  (^i).     And  when  the  subpoena  was  not  issued' 
out  of  die  crown  office,  the  court  issuing  the  same,  may,  upon 
proof  to  their  satisfaction  of  the  due  service  of  the  subpoena, 
transmit  a  certificate  of  the  default  of  the  witness  under  the 
seal  of  the  court,  or  under  the  hand  of  one  of  the  justices  there- 
of, to  the  court  of  King's  Bench;  which  court  is  empowered  to 
punish  the  witness  the  same  as  if  he  had  disobeyed  a  subpoena 
issued  out  of  that  court,  provided  the  expenses  have  b^n  ten- 
dered (^).    The  witness,  if  taken  upon  an  attachment  for  his 
contempt,  may  be  detained  till  he  has  given  evidence  on  the 
trial  of  the  <^ender,  and  then  he  may  be  set  at  liberty  (c).  And 
to  this  proceeding  all  are  subject;  for  a  peer  of  the  realm  is 
equaHy  bound  to  obey  a  subpoena,  and  equally  ptinishable  for 
neglecting  it,  with  the  meanest  of  his  fellow  subjects  {d).    But 
the  court  will  not  grant  an  attachment,  unless  the  subpoena  was 
personally  served,  and  sufficient  expenses  tendered  {e).  And  an 
indictment  may  be  sustained  for  a  conspiracy  to  prevent  a  wit- 
ness from  attending  (y*). 

If  witnesses  are  thus  punishable  for  disregarding  the  process 
of  the  court,  they  are,  on  the  other  hand,  protected  while  they 
obey  it    They  are  privileged  from  arrests  eimdo,  morando,  et 
redeimdo{^);  and  in  allowing  <Hhem  sufficient  time  for  these   [*615j 
purposes,  the  courts  are  always  disposed  to  be  liberal  (A).  And, 


(«)  Bv  5  Eliz.  c.  9.  s.  12.    IMck.  R.  585. 

Sess.  209.  (c)  8  T.  R.  585.  note  a. 

(a)  8  T.  R,  585.    1  Stra,  510.    2  (rf)  1  Salk-  278.    Williams  J.  Eii- 

Stra.  810, 1054. 1150.    2  Doug^I.  560,  dence,  IV. 

1.    lBla.Rcp.36.    1  Cowp.  386    2  (c)  2  Stra.  1054,    45  Geo.  m.  c. 

Ld.  Raym.  1529.    Bum  J.  Bvidence,  92.  s.  4. 

III.  WiUiams  J.  Evidence,  IV.  Dick.  (/)  2  East,  364. 

Sess.  209.  U)  2  Bla.  Rep.  1113. 

ih)  45  Geo.  m.  c.  92.  8.  3.    8  T.  (A)  3  Bk.  Rep.  1113.   2  Stnu  986. 


6&i 


#P  THE  EVIDBNCB. 


in  general,  they  wUi  be  equally  safe,  if  after  being  asked  to  give 
evidence^  they  attend  without  a  subpoena  (z)« 
Mode  of  When  the  witnesses  for  the  prosecution  are  thus  brought  iiito 
Sencf  on^'  court,  they  are  called  by  their  names  to  be  sworn;  for  it  b now 
the  trial  settled  that  no  one  can  be  examined  as  a  witness  in  any  crimi* 
nal  proceeding  except  upon  oath  (i).  Andently,  indeed,  in  ca- 
pital cases,  the  witnesses  for  the  ]M-isoner  were  not  allowed  to 
give  dieir  evidence  under  this  sanction  (/),  by  which  means 
they  could  not  obtain  the  same  degree  of  credit  as  the  evidence 
in  support  of  the  prosecution.  This  unjust  custom,  which  rested 
rather  upon  practice  ihaQ  law  (m),  and  which  had  not  even  a 
particle  of  reason  to  support  it  (n),  was  at  lengdi  entirely  done 
away  by  1  Ann,  c.  9.  s.  3,  That  statute  requires  that  all  wit- 
nesses produced  on  the  behalf  of  the  prisoner,  shall  be  swcnn 
in  the  same  way  as  those  who  are  called  on  the  psot  of  the 
crown;  and  shall  be  equally  liable  with  them  to  the  conse- 
quences  of  wilful  perjury.  Now,  therefore,  the  witnesses  on 
both  s^es  are  sworn,  before  they  can  be  admitted  to  |^ve  evzr 
dence.  And  this  rule  is  so  universal  in  its  operation,  that  a 
peer  cannot  be  examined  upon  his  hopour,  but  must  tskit  the 
same  oath,*  with  any  other  individual  (0).  The  oath  which  is 
usually  administered  is  called  a  corporal  oath,  because  the  pen» 
son  who  takes  it  lays  his  hand  on  some  part  of  the  scriptures, 
1^*616]  usually  the  new  testament  (/)),  *^^tactis  sacrosanctis  Dei  evan^ 
geliis,'^  which  supposes  the  person  to  be  a  Christian  (y),  and  the 
oath  is  thus  described  in  indictments -for  perjury,  ^was  duly 
sworn  and  did  take  his  corporal  oath,  and  was  sworn  upon  the 
holy  goepel  of  God,  before,  &c  to  speak  the  trutfa,  the.  whole 
truth,  and  nothing  but  the  truth,  touching  andconcemtng,  &&" 
The  form  used  at  the  assizes  or  sessions  is  for  tiie  derk  of^  aiv- 
raigns  or  of  the  peace  to  desire  the  witness  to  take  the  book  11:1 


(t)  8  T.  R,  536. 

(k)  1  Leach,  110.  Peake,  11.  n. 
(a).  1  Salk.  278.  1  P.  Wm.  146.  3 
Keb.  631. 

(0  Cro.  Car.  292.  2  Bait.  247,  2 
Hale,  283.  Hawk.  b.  2.  c.  46.  s.  164. 
Bac.  Abr.  Evidence,  £.  Williams  J. 
EMdence,  IV.    3  T.  R.  313. 

Cm)  2  Hale,  283.  in  notis.  Hawk, 
b.  2.  c.  46.  8. 164. 

(n)  3  Inst  79.  Hawk.  b.  2.  c.  46. 
*  164» 


(0)  1  Salk.  27a  3  Keb.  631.  1 
P.  Wm.  146.  Burn  J.  Peers.  Wil- 
liams  J*  Peers.  Williams  J.  Evidence^ 
VI.    Pcake,  £¥.  11.  n.  (a). 

(A)  3  Inst  165.  Bum  J.  Oatb,  f. 
Williams  J.  Oaths.  If  the  path  be 
taken  on  the  common  prayer  bookt 
wl^ch  hath  the  Epistlies  and  ^oq>ekt 
it  is  good  enough,  and^  perju^  up^ 
the  statute  may  be  assigned  upon  ks 
oath,  2  Keb.  314.    Bum  Jf.  Oatt»»  1- 

(V)  2  Hale,  279. 


OF  THB  BTIOBH ex. 


ms 


his  hand,  and,  when  that  is  dcme,  to  say  to  lum,  ^^The  evidence 
you  shall  give-between  our-  sovereign  lord  the  king  and  the 
prisoner  at  the  bar  shall  be  the  truth,  the  whole  trutl%  and  no^ 
thing  but  the  truth.    So  helpyou  God  j"  upon  which  the  wit- 
ness  kisses  the  book,  and  thereby  appeak  to  heaven  for  the  truth 
of  what  he  is'  about  to  disclose  (r).    But  it  is  not  absolutely  ne- 
cessary to  use  dus  form  if  the  witness  .has  a  conscienstious  ob- 
jection to  the  mode,  or  professes  a  religion  which  binds  him  by 
a  ^Ufferent  obligation.     As  we  have  already  seen  that  persons 
of  any  opinions  may  be  sworn,  provided  they  believe  in  God 
and  a  future  state  of  retribution,  so  it  would  be^surd  to  force 
upon  them  a  ceremony  they  do  not  regard  as  binding,  and  ex- 
pect them  to  feel  obligations  which  they  do  not  believe  U>  exist. 
The  ties  of  the  most  bariiarous  superstition  may  strike  as  awfiil  « 
an  impression  into  the  heart  whidi  has  been  nursed  in'its  terrors^ 
as  the  usual  appeal  to  heaven  conveys  to  the  feelings  of  a  Chris«> 
tian.     By  this  principle  the  courts  have  been  guided  in  their 
uniform  practice.  Jews  from  the  earliest  times  have  been  sworn 
on  the  writings  of  Moses  («).    When  they  take  the  oath  of  ^- 
juration  they  fare  to  omit  the  words,  >^  on  the  true  faith  of  a  [*617] 
Chrisuan  (I)."    The  foIlowiersof.Mahomet  may  be  sworn  to 
speak  truth  cm  the  Alcc»!an  (u). .  And  Gentoos  may  give  evi- 
dence after  performing  the  fftntastic  ceremonies  which  their 
wild  superstiti<ms  require  (w).    Upon  the'  same  princijde,  we 
find  sectaries  in  our  country  sworn  in  the  way  they  regard  as 
most  sacred*-   Thus  a  Scotch  covenanter  may  be  swotai  sifber 
his  peculiar  manner,  which  is  perhaps  more  solemn  and  impre^'^ 
sive  than  our  own  (x).    And  any  one  objecting  to  kiss  the  book, 
may  lay  himself  under  the  same  obligations  by  bedding  up  his 
hand  and  repeating  the  oath  while  the4>ook  lies  open  before 
bim(y).  ^ 


■^ 


(p)  2  Hale,  279.  See  ibnn,  Cro. 
C.  C.  484.  Dick.  Bess.  193.  last  vol. 
Lond.  ectit.  Form  to  interpreter  of 
deaf  and  dumb  witness,  1  Leach,  409. 
Last  Tol.  Lond.  edit  Form  to  inter- 
preter in  general,  Cro.  C.  C.  484. 
Last  vol.  Lond.  edit.  Of  a  Jew,  2 
Hale,  279.  3  Burr.  450.  Last  vol 
Lond.  edit. 

(0  2  Keb.  314.  2  Stn.  821.  1 
Cowp.  389.  1  Atk.  40,  2.  WiUet. 
543.    1  Ld.  Raym.  282.  Bum  J.  Oath, 

rv. 

(0  10  Geo.  L  Ci  4.  s.  18.    Bum  J, 


Oath,  IV. 

(k)  2  Stra.  1104.  1  Leach,  54.  1 
Atk.  21.  1  Cowp.  390.  Bum  J.  Oaths, 
IV:    See  form,  1  Leach,  54. 

(w)  1  Atk.  21.  1  Cowp.  390.  See 
the  form  in  which  this  oath  was  ad' 
ministered  set  fbrtli,  1  Atk.  21. 

(x)  1  Leach,  412,  498.  Id.  n.  b. 
Peake,  N.  P.  23.  Phil.  Ev.  12  &  13. 
Cowp.  390.  Bum  J.  Oaths,  IV.  See 
form,  1  Leach,  412, 498.  n.  b.  Peake, 
N.  P.  23.  Last  vol.  Lond.  edit. 
,  (|r>  2  Sid.  6.  1  Cowp.  390.  Bun» 
J.  Oaths,  nr. 
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When  the  witness  is  thus  duly  sworn,  he  must^  in  all  cases 
of  accusations  affecting  the  prisoner's  life,  deliver  his  testimonj 
in  his  presence  (2).  For  the  law  regards  the  viv4  voce  exami- 
nation of  witnesses  in  open  court,  where  the  manner  may  be 
observed  as  well  as  the  substance  scrutinized,  and  where  apt 
and  sudden  questions  may  be  asked  for  which  the  witness  could 
not  be  prepared,  and  where  he  may  be  confronted  with  other 
witnesses,  and  where  the  defendant  may  have  the  benefit  of 
cross-examination  and  of  instant  inquiry,  to  be  the  most  satis- 
factory mode  of  ascertaining  the  credit  which  they  deser\*e  (<z}. 
And,  in  analogy  to  cases  technically  criminal,  it  is  an  invaria- 
ble rule  t^t  in  all  summary  proceedings  befoK  justices  under 
penal  statutes,  the  evidence  must  be  given  in  the  presence  of 
f*618l  ^c  defendant;  and  this  circumstance  *must  appear  on  the  re- 
cord of  the  conviction,  or  it  will  be  quashed  by  die  court  of 
King's  Bench  after  a  removal  thither  by  certiorari  (&)•  But 
where  a  material  witness  is  ill,  or  beyond  seas  and  xmable  to 
come  hither,  he  may  in  ca^e  of  a  misdemeanoufy  as  we  have 
already  seen,  be  examined  on  interrogatories  of  the  party  m- 
dieted  (c).  But  so  much  is  viv&  voce  testimony  preferred,  that 
if  the  deponent  afterwards  arrive  in  England,  his  examination 
will  not  be  suffered  to  be  read,  but  his  personal  attendance  will 
be  absolutely  requisite  {d)» 

Before  the  examination  commences,  the  crown  may  demand 
that  the  witnesses  should  retire  in  order  to  each  being  questioned 
in  the  absence  of  the  others  (r)»  And  the  same  order  will  be 
made  on  the  request  of  the  defendant,  but  as  a  matter  of  indul- 
gence and  not  of  right  (f). 

When  the  witness  is  thus  sworn  and  present,  he  is  examined 
by  the  counsel  for  thetprosecution;  or,  if  none  be  retained,  by 
the  judge  or  presiding  magistrate*  Formerly  if  any  objection 
were  to.be  made  to  his  competency,  he  was  first  sworn  on  the 


(x)  Hawk.  b.  2.  c.  46.  s.  1.  Bac. 
Abr.  Evidence,  £.  Wilfianui  J.  Evi- 
dence  IV» 

(a) 'Hob.  325.  Vaugh.  143,  4. 
Fortes.  Pref.  III.  Bac.  Abr.  Evi- 
dence, E.    Williams  J.  Evidence,  IV. 

(6)  1  T.  R.  125.  2  T.  It  18.  3 
Buir.  1785.  2  Burr.  1163.  2  Stnu 
1240.  1  Cowp.  241.  Williams  J. 
Evidence,  IV. 

(c)  1  Cowp.  174.    2  M.  &  S.  602. 


2  Salk.  691.  Ante,  *612,  *492.  Comb. 
53. 

(d)  2  Salk.  691.  Bac.  Abr.  Evi- 
dence,  E, 

(e)  Post.  47.  Bac  Abr.  Evidence, 
D.  Williams  J.  Evidence,  IV.  4 
Haivr.  St.  Tr.  754.  6.  id.  800.  Peake, 
Ev.^06,  n.  f. 

(/)  Id.  ibid.    4  Hajjf.  St  Tp.  754. 
6  HariB^.  St.  Tr.  800. 
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voire  £re;  but  now  if  his  interest  or  infamy  be  subsequently  « 
discovered,  it  is  the  practice  toreject  him (^).  It  is  usual  for 
only  one  counsel  to  examine  the  same  witnesa;  but  where  the 
junior  counsel  is  embarrassed  in  his  examination,  his  leader 
may  step  in  to  his  assistance,  and  proceed  in  questioning  the 
witness  (A).  On  the  examination  in  chief,  the  counsel  will  not 
be  allowed  to  ask  leading  questions,  that  is,  such  as  from  their 
**  nature,  instruct  the  witness  what  he  is  to  say  in  reply  (i)«  But, 
at  the  same  time,  he  must  state*his  ^question  in  so  forcible  a  [*6ld] 
way,  that  it  may  be  perfectly  understood,  and  no  material  cir- 
cumstance omitted.  And  if  the  witness  appears  desirous  of 
concealing  the  truth  in  order  to  favour  the  defendant,  the  court 
will  allow  a  latitude  bordering  on  cross-examination  to  the 
|nt>secutor^s  counsel  (k).  So  in  die  examination  of  a  witness  to 
contradict  the  testimony  of  another,  leading  Questions  may  be 
allowed,  as  whether  a  written  instrument  contained  certain  mat- 
ter;  because^  otherwise  it  would  be  difitcult  to  bring  them  to  any 
direct  contradiction  (/)• 

A  witness  cannot  be  permitted  to  read  his  evidence  (m),  but 
may  refresh  his  memory  from  any  book  or  paper,  provided  he 
can  afterwards  swear  to  the  fact  from  his  own  recollection; 
though  if -he  can  only  maintain  its  truth  by  finding  it  entered 
there,  the  papers  must  be  themselves  given  in  evidence  (n). 
And  he  may  be  allowed  to  look  at  papers  in  order  to  refresh 
his  memory,  which  were  not  written  by  himself,  but  which  he 
has  repeatedly  inspected  (o).  It  has  been  said  that  it  is  neces- 
sary he  should  swear  absolutely  to  the  fact  which  he  is  called 
to  prove,  and  that  a  mere  persuasion  and  bdief  will  not  be 
sufficient  proof  for  the  consideration  of  a  jury  (;&)•  But  it  is 
now  settled,  that  there  are  cases  in  which  a  belief  will  be  avail- 
able in  evidence.  Thus  a  subscribing  witness  to  a  deed  may 
swear  that  he  has  totally  forgotten  that  he  signed  it,  but  on 
being  shown  his  signature,  he  may  depose  that  he  believes  he 


(^)  Phil  Ev.  103.     Peake,  Ev.  (n)  3  T.  R.  749.    11  Harg.  St  Tr. 

204,  5.  255.    3  T.  R.  754.    2  Campb.  112. 

(A)  20  St.  Tr.  664.    Cobbett's  Ed.  Hawk.  b.  2.  c.  46.  s.  168.    Bac.  Abr. 

Home  Tookc's  case.    2  Campb.  280.  Evidence,  E. 

(0  Peake,  Et.  206.   PhU.  Ev.  104.  («}  2  Campb.  112. 

[k)  PhU.  Ev.  104.  (p)  1  Dyer,  55.  b.  n.  15.    Hwfk- 

7)  1  Campb.  44.  b.  2.  c.  46.  «.  167.    Willimna  J.  Evi- 

m)  5  St  Tr.  445.    Hawk.  b.  2.  c,  dence,  IV. 
46.  9. 168. 
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aaw  the  execution,  and  the  court  will  be  sadsfied  with  his  an- 
swer (7).  And  though,  in  general,  the  opimon  of  an  individual 
is  no  evidence,  on  questions  of  science,  persons  skilled  in  the 
art  may  be  called  to  state  what  their  sentiments  are  respecting 

r*6dO]  uiy  *point  within  the  scope  (^  their  particular  inquiries.  Thus 
a  physician  in  case  of  murder,  a  person  skilled  in  detecting 
feigned  hands  in  case  of  forged  writings,  and  a  seal  engraver, 
where  a  seal  is  suspected  to  be  a  forgery,  may  respectively  give 
their  opinions  respecting  the  Aiuse  of  the  death,  or  the  autiien- 
ticity  of  the  suspected  instn^^ment  (r). 

During  the  examination  of  a  witness,  he  cannot  be  compelled 
to  answer  any  question  tending  to  render  him  tiie  subject  of  a 
criminal  accusation  (s) ;  and,  on  the  same  principle,  a  witness 
is  not  compellable  to  answer  interrogatories  having  a  direct 
tendency  to  subject  him  to  penalties,  or  having  such  a  connec- 
tion with  them  as  to  form  a  step  towards  it(0-  Formeriy, 
when  a  question  was  put  to  a  witness,  tiie  an&wer  to  which 
would  have  a  tendency  to  criminate  him,  it  was  tiie  practice 
for  the  judge  to  tell  die  witness  that  he  was  not  bound  to  an- 
swer the  question;  but  now,  as  the  witness  may  waive  the  ch- 
jection,  it  is  said,  that  he  may  be  left  to  his  own  discretion,  and 
the  conclusion,  therefore,  is,  that  the  question  may  be  put;  and 
then  the  witness  may  object  (u)*  It  has  also  at  length  after 
much  discussion  been  established,  that  a  witness  is  not  obliged 
to  admit  or  answer  to  any  matter  which  tends  to  throw  a  shade 
over  hb  moral  character,  although  it'  involves  no  oflPence  for 
which  he  could  be  indicted  (ic;).  And,  therefore,  on  an  indict- 
ment for  a  rape,  the  prosecutrix  cannot  be  asked  whetiier  she 
is  a  woman  of  dissolute  character,  nor  can  any  other  be  called 

r*5211  ^  V^^^  ^  (^)*  ''^And  upon  die  same  principle,  no  man  can 
be  asked  whether  he  has  stood  in  the  pillory,  or  been  cmvicted 
of  an  offence  for  which  he  has  received  a  pardon,  or  taken  up 


4 


iq)  3  WUb.  AST, 

(r)  4  T.  R,  498.    4  Esp.  Sep.  117, 

(*)  3  Campb.  210.  8  Vc«.  J.  405. 
11  Vee.  J.  525.  16  V€f.  J.  59, 64, 239. 
4  Haiy.  St  Tr.  9.  7  Mod.  119.  2 
DougT  $93.  IHwk.  b.  2.  c.  4$.  s. 
169.  Bac.  Abr.  Evidence,  E.  Pre- 
amble  to  46  Geo.  m.  c.  ST.  Dick« 
Seas.  101. 

(0  16  Vest  J.  239. 
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fti)  16  Vest.  J.  64,  242. 

>)  3  Campb.  519v  Phfl.  Er.  104. 
Id.  Preface,  VI.  Hodgvon'a  case.  4 
Harr.  St  Tr.  748.  Peake,  Et.  143 
to  154.  4  Esp.  Rep.  225.  ace.  bat 
see  4  T.  R  440.  Hawk.  b.  2.  c.  46. 
8.169.  3Bsp.  R.  94.  2  Camp.  637, 
8.  cofilra.  

(x)  Phil.  Ev.  104.  Id*  Picf.  VI. 
3  Campb.  519. 
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^n  suspicion  of  felony,  or  even  whether  he  has  given  an  opinion 
respecting  the  event  of  the  trial  (y) ;  and  the  refusal  of  *the  wit- 
ness,  in  these  cases,  to  answer  the  improper  question,  is  not  to 
Ibe  considered  as  aiFectxng  his  credit  (z).  But  it  is  open  to  the 
other  side  to  impeach  his  credit,  by  evidence  of  his  general 
want  of  veracity,  though  they  cannot  descend  to  particular 
transactions  (a).  And  the  deposition  he  made  before  the  ma- 
gistrate, and  n^hich  was  certified  to  the  judges,  may  be  pro- 
duced in  order  to  show  that  he  has  varied  in  his  narration  (b). 
And  yet  it  has  been  recendy  holden  that  die  record  of  a  con- 
viction before  ^  justice,  cannot  be  given  in  evidence  for  the 
same  purpose  on  a  subsequent  trial  (c).  It  is,  however,  pro- 
vided by  statute,  that  it  shall  be  no  objection  to  a  question  put 
to  a  witness,  that  the  answer  to  it  may  prove  him  liable  to  a 
debt  or  subject  him  to  a  civil  action  (d). 

When  the  examination  in  chief  of  the  witness  is  concluded,  Cms  ex- 
the  prisoner  or  his  counsel  has  power  to  cross-examine  him  as  ■™"**^*** 
to  every  part  of  his  testimony  (^.   And  if  he  is  not  assisted  by  ^ 

on  advocate,  it  is  the  duty  of  the  court  to  ask  any  questions 
which  they  tiiink  may  tend  to  his  benefit  (/)•  In  this  cross- 
examination  die  par^  is  allowed  a  greater  latitude.  He  may 
ask  any  questions  even  respecting  matters  communicated  in 
professional  confidence,  for  if  the  opposite  side  have  brought 
forward  their  solicitor  or  counsel,  they  have  broken  the  ties  - 
which  bound  him  to  silence  (g^*  Leading  questions  are  here 
^admitted  with  safety,  because  the  witness  is  supposed  to  be  [#622] 
more  favourable  to  the  party  calling  him,  dian  to  that  against 
which  he  is  brought  forward  to  swear  (A).  And,  in  order  to 
try  his  credit,  facts  may  be  supposed  apparendy  c<»mected  with 
the  cause,  which  have  no  real  existence  except  in  the  imagina- 
tion of  the  counsel  (i)«  But  how  far  questions  may  be  asked  for 
die  same  purpose,  which  have  no  seeming  tendency  to  bear  on 
the  point  in  issue,  appears  still  to  be  dubious.  It  is  perhaps 
better  lef%  to  die  discretion  of  the  courts,  in  each  particular 


S4  Uarg  St.  Tf.  748.  (c)  1  Campb.  462. 

16  Vefl.  J.  59,  64.  (</)  46  Geo.  HI.  c.  SY. 

(o)  4  Harg.  St.  Tr.    Ante,  *5^  (e)  4  Bla.  Com.  355,  6. 

*599.    fiul.  N.  P'.  396.    Peake'sltep.  (/)  Ante,  •407.    DicK.  Sfef».  194. 

11.  (^)  Bac.  Abr.  Evidence,  £.    WU- 

(b)  3   Har^.   St.  Tr.   131,  3.    1  liamsjf.  Endence,  FV. 


Campb.  463,  m  notes.    Hawk.  b.  3.  Ck)  Peake,  Br.  906. 

e.  46.  8.  23.    Ante,  *81,  *2.  (t)  PeiJ^e,  Ev.  306.  Phil.  Er.  104. 
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case,  to  prevent  the  counsel  from  too  great  a  digression  from 
the  matter  in  issue. 
Of  bill  of       When  an  exception  is  made  by  any  party  to  a  witness  wluck 
tions^     is  overruled  by  the  court,  the  opposite  side  have,  at  least  in 
eridence.  civU  proceedings,  the  power  of  appealing  from  his  decision^  by . 
tendering  a  bill  ofex^fptions.    TUs  document  the  judge  must, 
in  civil  cases,  seal  by  virtue  of  the  13  £dw«  I.  c.  31*  and  it  will 
operate  like  a  writ  of  error.     Biit  it  seems  to  be  the  better  opi- 
nion that  this  provision  does  not  extend  to  any  criminal  dkse ; 
and  is  certainly  inadmissible  on  indictments  for  treason  and 
felony  (i).     It  has  indeed  been  allowed  on  an  indictment  for  a 
misdemeanour,  but  the  propriety  of  this   allowance  is   dis- 
puted (/) ;  for  it  is  said  that  if  every  prisoner  were  allowed  this 
privilege,  a  great  delay  must  arise,  and  the  ends  of  justice 
would  frequently  "be  defeated;  for  bills  of  exceptions  would 
be  tendered  on  almost  every  capital  conviction  (m).     It  will 
not,  therefore,  be  necessary  to  expatiate  on  the  form  or  mode 
^  of  obtaining  it;  but  nierely  to  refer  to  the  boolcs  which  treat 

of  it  with  reference  to  civil  cases,  where  it  frequently  oc- 
curs (n). 
[*623]  *  A  demurrer  to  evidence  is  a  proceeding  by  which  the  judges 
Demur-  are  called  upon  to  determine  what  the  law  is  upon  certain  facts 
deiMc.  which  are  brought  forward  in  evidence ;  and  is,  therefore,  an- 
alogous to  a  demurrer  upon  facts  alleged  in  pleading  (o).  It 
admits  the  truth  of  all  the  facts  which  are  attempted  to  be 
shovm,  whatever  may  be  the  nature  of  the  evidence,  whether  of 
record,  or  in  writing  (p)y  or  by  parol  (y).  The  court  may,  if 
they  think  fit,  overrule  it  at  once,  without  suflPering  it  at  all  to  be 
made  the  subject  of  discussion  (r).'  It  can,  however,  be  of  veiy 
litde  use  in  criminal  proceedings;  since  the  crown  is  never 
compellable  to  join  in  demurrer ;  but  the  judge  dir^ts  the  juiy 
to  find  a  special  verdict,  the  legal  eflFect  of  which  the  court  will 
afterwards  determine  (*). 


{k)  Kel.  15.    1  Lev.  68.    1   Sid.  cd.  854.    Sec  fonn,  BuL  N.  P.  314. 
85.    R,  T.  H.  250, 1.  2 Harg.  St.  Tr.  (ft)  5 Co.  104.  a. 

447.  Hawk.  b.  2.  c.  46.  s.  220.  Willes.  {q)  AUeyn.  18. 

535.    Bui.  N.  P.  316.    Tidd.  5th  ed.  (r)  2  Rol.  Rep.  119.    BuL  N.  P. 

851.  n. a.    Phil.  Ev.  111.  314, 

(0  1  Leon.  5.    R.  T.  H.  250,  1.  (•)  5  Co.  Rep.  104.    2  Hen.  Bla. 

'^)1^^'?^7^A^'^'  ^^^     Co.  Lit  72.    Tidd,  5th  ed.  854, 

-^  Tidd,  5th  ed.  850  to  854.  PhiL  Bv.  113. 
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2  Hen.  Bhu  205,  6.    Tidd,  5th 
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When  die  case  and  evidence  of  the  prosecution  is  concluded,  Of  the  ad- 
the  judge  calls  on  the  defendant  for  his  defence,  usually  saying,  ^he^e- 
"  Well,  prisoner,  what  have  you  to  offer  in  yoiu-  defence  (f),"  fcndant 
The  prisoner  is  then,  and  before  the  examination  of  his  own  dence  on 
witnesses,  entided  to  address  the  jury,  whose  duty,  as  well  as^  behalf. 
that  of  the  court,  it  is,  to  attend  with  patience  to  what  he  may 
think  fit  to  offer  (u).  We  have  seen  that  he  is  not  allowed  coun- 
sel to  do  this  for  him,  except  in  prosecutions  for  high  treason, 
and  of  misdemeanours  inferior  to  felony;  or  the  highest  and 
the  most  trifling  offences  (w).     Where,  however,  in  treason,  he 
is  entided  to  this  assistance,  he  may  have  one  of  his  counsel  to 
open  his  case,  and  arrange  his  defence,  and  the  other  to  .reserve 
himself  till  its  ^conclusions  when  he  may  sum  up  its  principal   [#624] 
features  and  impress  it  on  the  minds  of  the  jury  (x).    In  felo- 
nies also,  as  well  as  misdemeanours,  by  the  modem  practice, 
we  have  seen  that  it  is  usual  to  allow  counsel  to  examine  and 
cross«>examine  witnesses,  and  otherwise  to  assist  the  prisoner, 
though  in  felonies  die  counsel  is  not  allowed  to  address  the 
jury  (y).    If  in  felonies  the  prisoner  has  no  counsel,  it  is,  as  we 
have  seen,  the  duty  of  the  court  to  examine  witnesses  for  him, 
to  advise  him  for  his  benefit,  and  to  ^sist  him  in  defending 
himself,  taking  advantage  also  of  every  obvious  defect  or  irre- 
gularity in  the  proceedings  of  the  prosecutor  (z). 

The  rules  of  evidence  on  the  part  of  the  defendant  are,  in  Evidence 
general,  the  same  with  those  we  have  considered  at  large,  as  ap-  p^i^f, 
plying  to  the  case  of  the  prosecution.  In  prosecutions  for  mis- 
demeanours the  defendant  has  been  from  the  earliest  times  al- 
lowed the  writ  of  subpcena  (a).  But  prisoners  had  no  right,  by 
the  common  law,  to  this  compulsory  process  in  capitsd  cases 
without  a  special  order  of  the  court  for  that  purpose  (b) ;  and 
the  courts  refused  a  habeas  corpus  to  bring  up  a  prisoner  whose 
evidence  was  material  for  the  defendant  (c) ;  and  it  is  said  that 
die  prisoner  was  not  even  permitted  to  call  witnesses,  though 
present,  but  the  jury  were  to  decide  on  his  guilt  or  innocence 


(I)  6  St.  Tr.  832.  (z)  Dick.  Seas.  194.    Dalt  J.  c. 

fv)  Dick.  Seis.  222.  185.    Ante,  »407. 

[w)  Ante,  •407,  '8,  ^9.  (a)  Phil.  Ev.  4.  Hawk.  b.  2,  c.  46. 

[x)   Dougl.  591.  n.  2.  2  Stta.      s.  170.    4  Harg.  St.  Tr.  599. 

a25,  6.  (6)  Id.  ibid.    Hawk.  b.  2.  c.  46.  s. 

(y)  Ante,  •407,  •S.  4  Bla.  C.  356.      171.    3  Harg.  Sti  Tr.  505. 

Dick.  Sesi.  194.  (0  4  Hai|^.  St  TY.  2599. 
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according  to  their  judgment  upon  the  evidence  oiFered  in  sup* 
port  of  the  prosecution  (<f).  And  though,  as  we  have  aeen^ 
this  latter  practice  of  rejecting  evidence  for  the  prisoner  was 
abolished  about  the  time  of  Queen  Mary,  yet  the  witnesses 
could  not  be  sworn  on  behalf  of  the  prisoner,  but  were  merely 
examined  without  any  particular  obligation,  and  therefore  ob- 

[*625]   tained  but  litde  credit  *with  the  jury  (e)»   It  is  remarkable  liiat 
Queen  Mary,  when  she  appointed  Sir  Richard  Morgan  chief 
justice  of  the  Common  Pleas,  enjoined  him,  ^  that  notwitii* 
standing  the  old  error,  which  did  not  admit  any  witness  to 
speak,  or  any  other  matter  to  be  heard,  in  favour  of  the  adver- 
sary, her  majesty  being  party;  her  highnesses  pleasure  was, 
that  whosoever  could  be  brought  in  favour  of  the  subject, 
should  be  heard :  and  moreover,  that  the  justices  should  not 
persuade  themselves  to  sit  in  judgment  otherwise  for  her  high- 
ness than  the  subject  (y)*"    And  the  greatest  legal  authorities 
were  decidedly  of  opinion  that  there  was  no  foundation  in  rea- 
son or  injustice  for  these  tyrannical  practices  (^}*    By  the  31 
Eliz.c.4.  any  person  impeached  for  the  felony  of  embezzling  mi- 
litary stores,  thereby  created,  was  at  liberty  to  establish  his  de«- 
fence  by  lawful  witnesses.     At  length,  by  7  W.  III.  c  3.  s.  7» 
in  all  cases  of  treason  within  that  act  it  is  enacted  that  defend- 
ants **  shaU  have  the  like  process  of  the  court  to  compel  their 
witnesses  to  appear  fer  them,  as  is  usually  granted  to  compel 
witnesses  to  appear  against  them,"  so  that  the  defendant  may 
have  a  subpoena,  or  a  habeas  corpus,  to  bring  up  a  witness  who 
'  is  a  prisoner  (A).     And  by  1  Ann.  st.  2.  c.  9.  s.  3.  the  witnesses 
of  a  prisoner  on  indictments  for  treason  and  felony  are  to  be  ex- 
amined on  oath  (t).    So  that,  as  the  right  always  existed  widi 
regard  to  inferior  crimes  (i),  there  is  now  no  distinction  in  these 
respects  between  the  evidence  for  the  crown  and  the  prisoner. 

r*626]   ^^  h^ive  already  seen  in  considering  ^the  effect  of  the  general 
issue,— what  special  matter  of  defence  the  prisoner  may  g^ve  in 


(d)  5  T.  IL  313.    4  Bla.  C.  359.  m.  e.  103. 

(e)  Ante,  •61$,    5  T.  R.  313.    4  (0  Pbil.  Ev.  4.    Hawk.  b.  2.  c.  46. 
Bla.  C.  359.    Dalt.  J.  c.  165.  a.  170.    4  Harg.  St.  Tr.  599.    Ante, 

(/)    1   St   Tr.   73.      llarg.    Ed.  •615. 
Throckmorton'a  Case.    4  Bla.  Com.         {k)  There  seedui  no  exprasa  pro- 

359.  ^aioR  that  the  defendant  in  felony 

(g^)  3  Inat  79.  3  Hale,  383.  Ante,  ahall  have  process  to  brinfl^  in  his  wk- 

*615.  •  nessea.    Bavk.  b.  3.  c.  46.  a.  173. 

(A)  4  Haxg.  at  Tr.  599.    44  Geo. 
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evidence ;  that  plea  refers  the  whole  matter  of  his  g^iIt  or  in- 
nocence to  the  jury ;  the  intention  as  well  as  the  facts  and  the 
legal  complexion  of  the  transaction,  as  well  as  the  transaction 
ita^lf  (/)•    It  follows,  therefore,  that  he  may  show  the  innocence 
of  his.  intentkm,  as  well  as  negative  the  facts  of  the  charge.  And 
it  is  laid  down  as  a  g^ieral  rule,  that  wherever  he  could  not 
have  pleaded  specially,  he  may  justify  under  the  general  issue ; 
as  on  an  indictment  for  murder,  he  may  show  that  the  killing 
ivas  justifiable  by  the  circumstances  of  the  occasion  (m).   So  he 
may  give  in  evidence  facts  which  bring  his  case  within  the 
terms  of  a  proviso  in  the  statute,  by  which  the  offence  charged 
upon  him  is  created,  if  his  case  comes  withii^  its  exception  (n). 
And  he  may  even  bring  witnesses  to  prove  son  assault  de* 
mesne,  though  it  must  have  been  specially  pleaded  to  an  action 
for  battery  (o). 

When  several  defend^ts  are  indicted  together,  one  of  them 
canDot  regularly  become  a  witness  for  the  others ;  but  if  no  evi- 
dence whatever  be  given  against  him,  he  is  entitled  to  hb  dis- 
charge as  soon  as  the  case  of  the  prosecutor  is  dosed,  and  may 
then  be  examined  on  behalf  of  the  other  defendants  (/»)•  So  if 
one  person  be  joined  for  a  trespass  by  a  simul  cum,  and  no  at* 
tempt  was  ever  made  to  serve  process  upon  him,  or  any  thing 
proved  against  him,  he  will  be  admitted  as  a  witness  (j).  And 
where  one  of  the  defendants,  on  an  indictment  for  an  a89ault, 
submits  to  a  small  fine  and  is  discharged,  he  may  be  called  on 
the  part  of  others,  with  whom  he  was  jointly  ^indicted  (r).  And  [*627] 
where  one  defendant  has  effectually  {deaded  misnomer,  he  may 
be  received  as  a  witness  because  the  indictment  as  against  him 
is  abated  (A  But  if  he  suffers  judgment  by  defiuilt  he  cannot 
afterwards  become  a  witness  against  or  in  favour  of  his  asso- 
ciates (0*  And  if  any,  even  the  least,  evidence  be  given  against 


(0  Ante,  *470,  *1.  1  Ski.  337.    Sav.  34.    Bui.  NL  Pri. 

(m)  Co.  Lit.  283.  ft.    3  Rol.  Abr.  285.     1  Hale,  303. 

6te.    Bui.  N.  P.  288.    Hawk.  b.  2.  c.  (q)  R.  T.  H.  123,  364.  1  Atk.  452. 

46.  B.  203.    VirUliams  J.  Evidence,  v.  Style,  482. 

(n)  2  Rot.  Abr.  683.    Hawk.  b.  3.  (r)  1  Stra.  633.    Peake,  Ev.  168. 

c.  46.  8.  304.    WUUams  J.  Evidence,  PhU.  Ev.  36. 

V.  (s)  R.  T.  H.  308. 

(o)  Hawk.  b.  2.  c.  46.  8. 303.  Wil*  (i)  5  Zgp.  Rep.  154.    2  Campb. 

Canu  J.  Evidence.  333,  4  n.    Bui.  N.  P.  285.   PhU.  Ev. 

ip)  1  East,  312,  3.    6  T.  "R.  627.  36. 
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him,  he  cannot  be  sworn,  but  the  whole  must  be  submitted  to- 
gether to  the  jury  («)• 

The  only  other  important  circumstance  in  the  defendant's 
evidence,  which  the  prosecutor's  does  not  include,  is  the  per- 
mission to  call  witnesses  to  support  his  character,  which  lias 
always  been  allowed  him  (w).  Where  the  parties  called  are 
respectable  and  their  testimcHiy  strong  in  hb  favour,  it  greatly 
fortifies  the  presumption  of  his  innocence,  and  in  a  case  depend- 
ing on  doubtful  circumstances  produces  considerable  effect  on 
the  minds  of  a  jury  ix)m  But  it  is  only  admitted  in  cases  strict- 
ly criminal,  and,  therefore,  cannot  be  received  in  any  actions 
for  penalties,  though  the  conduct  attributed  by  diem  to  the  de- 
fendant is  dishonest  and  immoral  iy). 


Of  the  re-  Whe^e  the  defendant  calls  any  witnesses  on  his  defence,  the 
^^^  ^^  counsel  for  the  prosecution  has  always  a  right  to  address  the 
jury  in  reply,  the  same  as  in  civil  cases  (2).  But  where  the 
prisoner  adduces  no  evidence,  in  the  case  of  an  ordinary  prose- 
cution, not*  conducted  by  the  attorney  or  solicitor  general,  it 
is  not  the  practice,  and  it  has  been  hcdden  that  no  such  rig^t 
r#528l  c^sts  (a).  And  so,  if  *the  defendant  produce  evidence  merely 
collateral  to  the  subject  matter  of  the  indictment,  as  to  establish 
the  incompetency,  or  affect  the  credibility  of  the  prosecutor's 
witness,  this  will  not  entide  the  proisecutor's  counsel  to  the 
general  reply  (6).  And  it  should  seem  that  if  the  affirmative 
be  on  the  defendant,  and  he  begins  on  the  trial,  then  his  coun- 
sel has,  as  in  civil  cases,  the  general  reply  (c).  The  attorney 
and  solicitor  general,  however,  have,  in  all  cases  of  a  crown 
prosecution,  the  right  of  repljring,  whether  witnesses  be  ex- 
amined, or  evidence  adduced  or  not,  on  the  behalf  of  the  de- 
fendant (</).     And  this  has  been  allowed  even  on  coUatend 


(«)  Bui.  N.  P.  285.    Peake,  Ev.  Tr.  267  &  288,  ace.  20  St  Tr.  664. 

168.    Phil.  Ev.  36.  Cob.  Ed.  contnu 

(w)  Ante,  •SrS,  ^4,  •5.    Peake»  (b)  5  Esp.  R.  96,  11  Hwe.  SL  TV. 

Ev.  8.  288. 

(xj  Ante,  •Sr*,  •5.  Peake,  Ev.  8.  (c)  Peake,  Ev.  5hote  (•).  3  Camp. 


M  2  Bot.  «c  Pul.  532.  n.  a.  366, 368. 


[x)  11  Hary.  St.  Tr.288,  where  (d)  11  Harg.  St.  Tr.  267, 273, 288. 

see  Reply.  20  St.  Tr.  664.  Cob.  Ed.    Peake,  N. 

(a)  1  Esp.  Rep.  227.    Peake,  N.  P.  236.    1  Bla.  Rep.  6. 
P.  4.  note  (•)  236,  7.    11  Haig.  St 
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issues,  though  said  to  be  contrary  to  all  practice  {e).  And  the 
solicitor  general,  in  case  of  high  treason,  may,  if  he  prefer  it, 
instead  of  summing  up  the  evidence  for  the  crown,  reserve  him- 
self for  the  reply  to  that  adduced  by  the  prisoner  (/). 

Before  we  come  to  the  conclusion  of  the  trial,  there  are  some  Of  ad- 
incidental  circumstances  to  be  mentioned,  which  may  ^se|^''^^ 
during  its  continuance.     If  it  should  be  impossible  for  the  trial  to  day. 
to  be  concluded  in  one  day,  the  court  may  adjourn  from  day 
to  day  until  the  whole  of  the  investigation  has  been  com- 
pleted (^).    This,  although  sometimes  done  as  a  matter  of 
consent,  with  the  concurrence  of  the  defendant,  the  courts  have 
a  right  to  do  without  any  such  consent,  when  they  think  the 
occasion  requires  it  (A).    When  this  is  the  case,  the  jury  all 
retire  together,  to  some  adjoining  tavern,  where  accommoda- 
tions are  prepared  for  them,  and  the  bailifis  are  sworn  ^^  well  and 
truly  to  keep  the  jury,  and  neither  to  speak  to  them  themselves, 
nor  suffer  any  other  person  to  speak  to  them  touching  any  mat- 
ter relative  to  this  trial  («)."    The  entry  of  the  adjournment 
^must  also,  at  least  in  prosecutions  for  misdemeanours,  appear   [*629] 
upon  the  record,  for  otherwise  the  adjournment  cannot  after- 
wards be  intended  (^)*     And  it  is  most  proper  to  enter  it  in  the 
present  tense,  though  the  numerous  precedents  which    are 
framed  in  the  past,  seem  to  sanction  that  course  of  proceed- 
ing (/). 

If  one  of  the  jurymen  be  taken  ill  during  the  trial,  though  of  of  illnefls, 
a  capital  offence,  so  as  to  be  incapable  of  agreeing  in  the  ver-  ^^  ^^ 
diet,  or  die,  the  jury  may  be  discharged,  though  the  evidence 
of  the  crown  is  nearly  gone  through,  and  the  prisoner  must  be 
tried  afresh  by  another  jury  (m).  If  a  juryman  be  taken  ill, 
another  juryman  may  be  permitted  by  the  court  to  attend  him 
accompanied  by  a  bailifT  sworn  to  remain  constantly  with  him; 

and,  on  his  return,  he  may  himself  be  questioned  on  his  oath, 

• 

*^  to  make  true  answer  to  such  questions  as  the  court  shall 
demand  of  him,''  as  to  the  state  of  the  individual  whom  he 


(e)  1  Bla.  Rep.  6.  and  Gaol  Delivery,  C. 

(/)  1  Burr.  644.  (/)  Sir  Tho.  Raym.  115.    Hawk.  b. 

(S)  6  T.  R.  530,  1.    4  Taunt.  Sll.  2.  c.  5.  s.  15.  Bac.  Abr.  Court  of  Jiis- 

(/»)  4  Taunt,  311.    6  T.  R  311.  tices  of  Oyer,  Terminer,  and  Gaol 

Hawk.  b.  2.  c.  5.  s.  14.    4  Bla.  Com.  Delivery,  C.    Sec  form  of  Entry,  6 

360.  n.  11.  T.  R.  531.    Cro.  C.  C.  480.  La»t  vol. 

(/)  6  r.  R.  530,  1.  Lond.  edit. 

(k)  2  Keb.  284,  292.     1  Sid.  348.  (m)  2  I^ach,  620.  4  Taunt.  309.  3 

Hawk.  b.  2.  c.  5.  s.  15.  Bac.  Abr.  Campb.  207.    Dick.  Sess.  324. 
Court  of  Justices  of  Oyer,  I'ermincr, 

Vol.  I.  3T 
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has  left)  and  if  it  appear  from  his  evidence  that  there  is  a  pixv 
bability  of  the  juror's  speedily  recovering^  he  may  be  allowed 
proper  refreshment  (;z),  but  if  there  be  no  probability  that  he 
will  be  able  to  return  to  pursue  his  duties,  a  new  panel  may  be 
ordered,  returnable  instanter,  upon  which  all  die  other  eleven 
are  competent  to  serve  (o).  To  these,  however,  the  prisoner  has 
the  same  right  of  challenge  as  if  they  had  been  returned  upon 
the  original  venire  (/>).  And  if  the  prisoner  himself  be  taken 
so  ill  during  the  trial  that  he  is  incapable  of  remaining  at  the 
bar,  the  investigation  must  be  suspended ;  and,  when  he  after- 
wards recovers,  another  jury  must  be  returned  to  decide  on 
[#630]  the  merits  of  *the  accusation  (y).  In  some  cases,  indeed,  where 
a  juryman  has  been  taken  ill,  the  judge,  instead  of  discharging 
the  jury,  has  asked  the  prisoner's  consent  to  swear  another 
juror  in  the  room  of  him  who  was  removed  by  indisposi- 
tion (r) ;  but  the  better  practice  seems  to  be  that  of  discharg- 
ing the  jury  altogether,  and  returning  anodier,  competent  to 
determine  the  issue  (*). 

The  delivery  of  any  papers  to  the  jury,  either  during,  or  pre- 
vious to  the  trial,  is  a  great  crime  in  those  who  are  guilty  of 
it,  but  it  is  not  sufficient  to  avoid  the  verdict,  which  the  jury 
will  be  presumed  to  have  given  without  regard  to  any  such  ille- 
gal interference  (t). 
Of  with-        Besides  these  cases,  in  which  the  juiy  will  be  discharged 

dnwiog  a  f^^^^  ^^  casual  circumstances  of  illness,  there  arc  some  others 

juror.         ,  ,  '  .  . 

in  which  the  crown,  at  least  by  the  consent  of  the  prisoner,  is 
at  liberty  to  withdraw  a  juror,  in  order  either  to  indict  him 
again,  or  to  put  off  the  trial  (z/).  Thus,  it  has  been  laid  down, 
that  in  order  to  let  the  prisoner  into  a  ground  of  defence  which 
he  could  not  otherwise  have  taken,  before  evidence  given,  the 
court  may,  by  consent,  discharge  the  jury,  and  that  circum- 
stance cannot  bar  any  subsequent  proceedings  (w).  But  it  does 
not  seem  that  without  such  consent,  the  prosecutor  has  any 
right  to  bring  the  defendant  twice  into  peril  of  hb  life  (jr), 
though    the    contrary  has  been   formerly  holden(y).      Nor 

(»)  Doc.  &  Stud.  271, 2.   1  Ventr.  {t)  1  Ld.  Raym.  148. 

125.    Bac.  Abr.  Verd.  H.  («)  3  Ld.  Rajrm.  21.     11  Harg.  St. 

(o)  2  Leach,  620.    3  Camp.  207,  Tr.  273.    See  form  of  Bntiy,  3  Ld. 

4  Taunt.  309.    Doc.  &  Stud.  271,  2.  Raym.  2^1. 

(p)  3  Camp.  208.    Ante,  •SSO.  (w)  Post  3L 

(q)  2  Leach,   546.    Fost  76.    3  (ar)    Fost.  31.      2  Stra.    984,    5. 

Cambb.  209.    Dick.  Sess.  324.  Hawk.  b.  2.  c.  47.  s.  1.    Com.  Dig 

M  2  Leach,  621,  n.  b.  Indictment,  M.    Dick.  Seas.  225. 

(0  FoeL  31.  (y)  Sir  Tho.  Raym.  84. 
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* 

ought  the  court  to  adknit  the  prisoner  to  consent  to  his  own 
prejudice,  but  rather  to  give  him  the  full  benefit  of  every  cir- 
cumstance in  his  favour  (z)*  And  it  would  be  absurd  to  sup- 
pose that,  after  evidence  given,  the  prosecutor  might  be  allowed 
to  withdraw  *a  juror,  merely  because  the  proof  would  not  [*631] 
amount  to  conviction  (a);  though  it  might  have  been  done,  on 
account  of  the  sudden  illness  of  a  witness  (^).  So  though  in 
former  times  the  contrary  has  been  allowed  (c),  it  seems  to  have 
been  doubted,  whether  in  cases  in  which  life  is  affected,  or  even 
where  the  punislunent  on  conviction  is  infamous,  this  mode  can 
be  resorted  to,  even  where  the  indictment  is  manifestly  defec* 
tive,  oj  where  material  witnesses  have  been  kept  away  by  acci- 
dent or  collusion  (d).  This  doubt,  however,  seems  to  be  scarce- 
ly well  founded;  and  the  general  rule  deducible  from  this  con- 
trariety of  opinions  appears  to  be,  that  this  course  may  be 
taken,  whenever  it  is  either  favourable  or  indifferent  to  the 
party  indicted ;  or  where  he  has  purposely  kept  back  evidence 
for  the  crown,  or  where  a  material  witness  is  suddenly  incapa- 
citated to  attend  by  illness  (e)  [!]• 

During  the  whole  of  the  trial,  and  indeed  while  the  court  are  Con* 
sitting,  the  judges  have  a  power  incident  to  their  commission,  ^JJ^ 
to  punish  any  contempts  of  ^  their  authority  or  obstruction  of 
the  course  of  justice  (y*).  They  may  fine  a  person  offending, 
and  command  the  fine  to  be  immediately  levied  (^}.  And 
if  the  defendants  are  guiky  of  any  contemptuous  behaviour, 
they  may  be  committed  or  obliged  to  find  sureties  for  the 
outrage  on  public  justice,  though  acquitted  of  the  original  ac* 
cusation  (A). 

When  the  evidence  and  the  speeches  on  both  sides  are  thus  Summini^ 

up  of  en- 

(r)   Fost.  31.  ace,     1  And.   103.  Com.  Dig,  Indictment,  M.                   dence. 

cont.  (e)  Fost  90, 3.1,  33.    Hawk.,  b.  2. 

(a)  Fost.  30.    2  Stnu  984.  n.  1.  €.47.  s.  1. 

ace,    2  Harg.  St.  Tr.  832, 3.    2  Hale,  {/)  6  T.  R.  530.    3  Harg.  St.  Tr. 

294,  5.  cont,  408. 

(A)  2  Hare.  8t  Tp.  832.  U)  Id.  ibid.    • 

(c)  Kel.  26»  52.  Comb.  401.  1  (h)  Cro.  Car.  50r.  Comb.  40. 
Vent.  69.    2  Hale,  295, 6.  Hawk.  b.  2.  c.  46.  s.  11.  n.  €. 

(d)  Fost.  2£^  30, 1.    2  Stra.  984. 

[1]  New  Yosx. — ^If,  on  a  trial  for  misdemeanoQr,  after  every  reasonable  en- 
deavour has  been  made  to  obtain  a  verdict,  the  jury  cannot  or  will  not  agree, 
they  may  be  discharged,  without  the  consent  of  the  defendant.  2  Johna  Caaet^ 
275—301. 

That  a  judge  ordered  a  juror  to  be  ^ntlidrawn,  is  no  cause  for  arresting  the 
judgment,  on  a  subsequent  trial  for  the  same  offence.  2  Cainet  Rep,  100. 

Mter,  where  a  juror  is  withdrawn  without  the  consent  of  the  defeRdimt  at 
tbe  instance  of  the  pubUc  prosecutor.  2  Cainn  Mep,  304. 
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'  concluded,  it  becomea  the  duty  of  the  judge  or  presiding  ma- 
[*632]  gistrate  to  sum  up  the  evidence  to  the  jury  (i).  In  *order  to 
enable  him  to  do  this  Mrith  accuracy,  he  ought  to  take  notes  of 
the  proofs  adduced  in  every  part  of  the  proceedings.  And 
this  is  the  more  necessary,  as  these  minutes  frequendy  become 
important  documents  in  a  remoter  stage  of  the  prosecution;  as 
where  the  cause  is  removed  by  certiorari  before  sentence; 
where  a  special  case  is  carried  up  to  the  court  above ;  or  where 
an  application  is  made  for  a  pardon*  In  these  and  many  other 
cases,  these  notes  are  examined  to  show  the  circumstances  of 
the  prisoner's  guilt,  and  how  far  the  aggravations  or  excuses  of 
the  case  ought  to  operate  in  the  dispensation  of  justice  or  the 
extension  of  mercy  [j).  Where  the  evidence  affects  several  de- 
fendants differently,  the  judge  will,  as  we  have  seen,  select  die 
evidence  applicable  to  each,  and  leave  their  cases  separately  to 
the  jury  (i). 

,0f  the  When  the  judge  has  thus  simimed  up  the  evidence,  he  leaves 

conductor.  ,      .       »•      «  -  ,    .  i.         •*.  ^ 

juron  in    It  to  the  jury  to  consider  of  their  verdict*    If  they  cannot  agree 

Lsff^dr  *^  *  short  time  by  consulting  in  their  box,  they  retire  to  a  con- 
verdict,  venient  place  appointed  for  the  purpose,  and  the  bailiff  is  sworn 
to  keep  them  as  follows,  ^^  Tou  shall  swear  that  you  shaQ  keep 
this  jury  without  meat,  drink,  fire  or  candle;  you  shall  suffer 
none  to  speak  to  them,  neither  shall  you  speak  to  them  your«- 
sielf,  but  only  to  ask  them,  whether  they  are  agreed:  So  help 
you  God  (/)."  This  oath  of  the  bailiff  comprises,  in  a  great 
degree,  the  duties  of  the  jury  when  they  are  withdrawn*  Dur- 
ing the  whole  of  their  absence,  they  are  not  to  eat  or  drink 
without  the  permission  of  the  justices,  or  to  speak  with  any  one 
except  the  bailiff,  and  merely  to  inform  him  whether  they  are 
agreed  (n«i.  And  they  are  not  only  prohibited  from  taking 
refreshment,  but  are  finable  if  they  have  taken  any  thing  eat- 
[♦633]  able  with  them,  *when  they  retire,  though  they  have  not  ac- 
tually eaten  (n).  .  But  unless  they  eat  at  the  charge  of  one  of 
the  parties,  their  misdemeanour  will  not  avoid  their  verdict, 
but  only  subject  them  to  punishment  (0).     Indeed  it  seems  that 


(0  6  Harg.  St.  Tr.  832,  3.  Dick. 
Sess.  223.  See  foim  of  charge.  6 
Harg.  St  Tr.  832. 

(j)  Dick.  Sess.  223.  note.  See 
form.    1 1  Harg.  St.  Tr.  290, 1. 

(k)  Ante,  •271.    3  T.  R.  106. 

(0  Dalt  c.  185.  2  Hale,  296. 
Dick.  Sess.  223.    Bac.  Ab.  Juries,  G. 

(m)  Co.  Lit.  227.  b.    Dalt  c.  185. 


2  Hale,  296,  7,  306.  Tp.  per  Pais, 
247.  Dr.  &  Stud.  271.  Bum  J.  Ju- 
rors,  V.  Williams  J.  Juries,  VII. 
Dick.  Sess.  223. 

(n)  1  Leon.  133.  Godb.  353. 
Plowd.  519.  Tp.  Pp.  Pais.  252.  WU- 
liams  J.  VI1[.    Bae.  Ab.  Juries,  6. 

(o)  1  Leon.  133.  Tr.  pp.  Pai«,  248. 
Co.  Lit  227.  b.  1  Ld.  Ray.  148.  Bol. 
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even  the  eating  at  the  expense  of  one  of  the  parties,  will  only 
have  this  effect  when  the  decision  is  in  favour  of  the  party  who 
provided  the  refreshment,  because  the  influence  must  other- 
wise have  operated  in  a  contrary  direction  (^).  And  the  jus- 
tices may  give  the  jury  leave  to  refresh  themselves,  so  that  it 
is  not 'at  the  cost  of  either  part}*,  whenever  they  think  it  expe- 
dient (y). 

The  jury  must  not  hear  any  evidence  in  private  before  them, 
either  to  refresh  their  memory  as  td  what  passed  at  the  ti-ial, 
or  as  to  any  new  matter  which  may  arise  during  their  delibe- 
rations; for  if  they  do,  their  verdict  will  be  invalid  (r);  but 
they  may  hear  a  witness  again  in  open  court,  or  ask  questions 
to  the  judges  for  their  direction,  so  that  it  be  done  in  the  pre- 
sence of  all  the  parties  concerned ;  and  in  the  face  of  the  pub- 
lic («)•  Nor  can  they  carry  with  them  any  writing,  ps4>er  or 
deed  which  was  not  g^ven  in  evidence  in  open  courts  for  if  they 
do  so,  and  find  for  the  party  by  whom  the  documents  were 
handed  to  diem,  it  will  avoid  the  verdict,  though  not  if  they 
decide  against  him  {t).  But  the  court  may  permit  the  jury  to 
take  with  them  any  writmgs  under  seal,  whether  the  defendant 
^id  the  crown  consent  or  not,  and  any  writings  whatever  with 
the  consent  of  both  parties  ^'to  the  permission  (u).  And  if  they  [#634] 
take  with  them  other  documents  which  were  given  in  evidence, 
though  without  leave  of  the  court,  or  if  one  juryman  show 
a  piece  of  evidence  to  his  companions,  this  will  only  render 
them  subject  to  a  fine,  and  will  not  avoid  their  verdict,  though 
given  in  favour  of  the  party  from  whom  they  received 
them  (w). 

The  jury  must  not  until  they  are  agreed  separate  or  leave 
the  place  appointed  for  their  deliberations,  without  the  special 
permission  of  the  court  {x) ;  but  the  judges  may  adjourn  while 
the  jury  are  withdrawn  to  confer,  and  return  to  receive  the 


N.  P.  308.    Bum  J.  Jurors,  V.    Wil-  227.  b.    Bui.  N.  P.  308.    Tr.  per 

liaitis  J.  Juries,  VII.  Pais,  249. 

(p)  Co.  Lit  227.  b.  Tr.  p.  Pais,  («)  Cro.  Eliz.  411.    2  RoL  Abr. 

248.  ^7.    Tri.  per  Pais,  256,  7.    Bui.  N. 

(g)  Dr.  &  Stud.  271.  Tp.  per  Pais,  P.  380.    Williams  J.  Juries,  VH. 

248.    Williams  J.  Juries,  VU.    Bum  (v)  Cro.  Eliz.  616.    2  Rol.  Abr. 

J.  Jurors,  V.    Dick.  Sess.  224.  714*.    Cro.  KHz.  411.    Bui.  N.  P.  380. 

(r)  Cro.  Eliz.  189.    Bui.  N.  P.  308.  Williams  J.  Juries,  VII. 

Bac.  Ab.  Juries,  G.    Williams  J.  Ju-  (j)  Co.  Lit.  227.  b.    Tr.  per  Pais, 

ries,  Vn.  249.    1  Ilarg^.  St.  Tp.  Ppef.  to  2  ed. 

(»)  2  Hale,  296,  307,  8.    Tp.  per  VI.  &  VH.    4.  Bla.  C.  360,    Hawk. 

Pais,  252,  3.  Williams  J.  Juries,  VII.  b.  2.  c.  47.  s.  1. 

(0   1  Ld.  Baym.  14».     Co.  Lit 
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verdict  (f/)«  And  if  they  do  not  agree  before  the  judges  at  the 
assizes  depart,  they  may  be  carried  with  them  from  place  to 
place  until  they  become  unanimous  (z)*  And  it  is  laid  down 
to  be  an  uncontroverted  rule,  that  a  juiy  sworn  and  charged  in 
a  capital  case,  cannot  be  discharged  until  they  have  pven  a 
verdict  (a).  But  it  has  been  held,  that  if  eleven  of  the  jury  bfe 
agreed,  and  one  of  them  dissent,  who  sajrs  he  would  rather  die 
in  prison,  the  opinion  of  the  eleven  cannot  be  received;  but  a 
new  venire  must  be  awarded,  as  if  one  of  them  had  died  pre- 
vious to  a  verdict  (A).  In  civil  cases,  indeed,  the  jury  may  re- 
solve on  a  privy  verdict  and  separate,  and  may  afterwards  re- 
fresh themselves,  but  in  no  accusation  which  affects  life  or 
member,  can  any  such  proceeding  be  admitted  (c).  And  if  the 
[#635]  jury  *say  they  are  agreed,  the  court,  if  they  suspect  them  not 
to  be  really  unanimous,  may  examine  them  separately,  and  if 
they  find  that  any  of  them  dissent  from  the  opinion  of  their  fel- 
lows, may  fine  the  jury,  and  may  compel  them  to  reconsider 
their  opinion  till  they  are  really  agreed  (d)  [l]. 

Of  Asking  When  the  jury  have  come  to  a  unanimous  determination 
as  to  theip  with  respect  to  their  verdict,  they  retuni  to  the  box  to  deliver 
verdict,  j^  i^^g  clerk  then  calls  them  over  by  their  names,  and  asks 
them  whether  they  are  agreed  on  their  verdict  (^),  to  which 
they  reply  in  the  affirmative.  He  then  demands  who  shall  say 
for  them,  to  which  they,  answer,  their  foreman.  This  being 
done,  he  desires  the  prisoner  to  hold  up  his  hand,  and  addresses 
them,  ^Mook  upon  the  prisoner  you  that  are  sworn,  how  say 

(y)    3  Hupg.  St.  Tp.  rSl.    4  Id.  Sir  Tho.  Raym.  193.    3  Hale,  300.    4 

231,  455,  485.    4  Bla.  C.  360.  Bla.  Com.  360.    Tr.  per  Pais,  249. 

(*)  1  Vent.  97.    Tr.  per  Pais.  252.  Hawk.  b.  2.  c.  47.  s.  2.    Bum  J.  Ju- 

2  Hale,  297.    Williams  J.  Juries,  VU.  rors,  V.    Williams  J.  Juries,  VH. 

Bac.  Ab.  Juries,  G.  (d)  2  Hale,  299,  309.    Williams  J. 

(a)  Bac.  Ab.  Juries,  G.  Juries,  VU. 

(A)  2  Hale,  297,  &  id.  294,  5.  309.  (e)  6  St  Tr.  828.    Cro.  C.  C.  8. 

Dr.  &  Stud.  271,  2.    Tr.  per  Pais,  See  Form,  Cto.  C.  C.  8.    Dick.  Sess. 

248.    Williams  J.  Juries,  VU.  but  see  227.    6  St  Tx.  833.    Last  voL  Loud. 

1  Harg.  St.  Tr.  Pref.  2  Ed.  VI,  VU.  edit 

(0  Co.  Lit.  227.  b.    3  Inst.  110. 

[1]  New  Vobk.— Where  a  juiy  was  sworn  and  impannelled  to  tiy  a  pri- 
soner on  several  indictments,  and,  after  givin^^  a  verdict  on  the  first  indict- 
ment, they  separated  and  went  into  a  tavern,  and  then  returned  into  court, 
where  the  prisoner  was  tried  by  the  same  jury,  on  the  o^er  indictments,  and 
found  guilty,  the  court  held  the  proceedings  on  the  other  indictments  irregu- 
lar, and  that  the*  juir  ought  to  have  been  sworn  and  impannelled  aeaio. 
4  Johns  nep.  294.  r  -6 
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you,  is  he  guilty  of  the  felony  [or  treason,  Sec]  whereof  he 
stands  indicted,  or  not  guilty  (/)•''  If  they  say  guilty^  then  he 
asks  them  ^^what  lands  or  tenements,  goods  or  chattels  the 
prisoner  had  at  the  time  of  the  felony  committed,  or  at  any 
time  since?"  to  which  they  commonly  reply,  "None  to  our 
knowledge  ( J^)."  If  they  say  "  not  guilty,"  then  the  clerk  asks 
them  "  whether  he  did  fly  for  it  or  not?*'  They  commonly  an- 
swer "  not  to  our  knowledge,"  but,  if  they  find  a  flight,  it  is  re- 
corded (A),  The  officer  then  writes  the  word  "  guilty"  or  "  not 
guilty,"  as  the  verdict  is,  after  the  words  "  po.  se."  on  the  re- 
cord; and  again  addresses  the  jury,  "  Hearken  to  your  verdict 
as  *the  court  hath  recorded  it;  you  say  that  A.  B,  is  guilty  [*636] 
[or  *'  not  guilty"]  of  the  felony  whereof  he  stands  indicted,  and 
that  he  hath  no  goods  or  chattels,  and  so  you  say  all  (i)."  The 
formal  proceedings  of  the  trial  being  thus  closed,  the  verdict 
itself  comes  next  under  our  consideration* 


The  verdict,  whatever  may  be  its  efilect,  must,  in  all  cases  of  Of  the 
felony  and  treason,  be  delivered  in  the  presence  of  the  defend- j^  ^^^^^  j^^ 
,ant,  in  open  court,  and  cannot  be  either  privily  given,  or  pro-  given 
mulgated  while  he  is  absent  (it).     And  in  all  cases  where  the  ^^ 
jury  are  commanded  "  to  look  on  him,"  as  in  larceny  and  all 
accusations  subjecting  him  to  any  species  of  mutilation  or  loss 
of  limb,  the  same  rule  applies,  without  exception  (/}•     In  all 
trials  for  inferior  misdemeanours,  however,  a  privy  verdict 
may  be  given,  and  there  is  no  occasion  for  the  presence  of  the 
defendant  (m).     And,  by  consent  of  the  parties,   it  may  be 
delivered   at  the  house  of    the  judge,  even  where  it  is  si- 


(/)  6  Hatg.  St  Tr.  828, 9.  3  llaiy. 
St.  Tr.  408.  Cro.  C.  C.  8.  Dick. 
Seas.  327. 

(y)  6  Hare.  St.  Tp.  829, 833.  Dick. 
Seas.  228.  See  form,  Cro.  C.  C.  8. 
Dick.  Seas.  227.  6  St  Tr.  829,  833. 
Last  vol.  Lond.  edit 

(A)  Dick.  Sess.  193,  228,  387.  1 
Hale,  362.    2  Hale,  301. 

(0  6  Harg.  St  Tr.  830.  Cro.  C. 
C.  8.  Dick.  ^esa.  228.  See  forma, 
Dick.  Sesa.  228.  6  St  Tr.  833.  Laat 
Yol.  Lond.  edit. 

{k)  Co.  Lit  227.  b.    3  Inat  110. 


Sir  Tho.  Raym.  193.    2  Hale,  300.  • 
Hawk.  b.  2.  c.  47.  a.  2.    4  Bla.  Com. 
360.    Bac.  Abr.  Venlict,  B.    Bum 
J.  Jurora,  V.    WiUiama  J.    Juriea, 

vn. 

(/)  Co.  Lit  227.  b.  3  tnat.  110. 
Sir  Tbo.  Raym.  193.  4  BU.  Com. 
360.  Hawk.  b.  2.  c.  47.  a.  2.  Bac. 
Abr.  Verdict,  B.  Buro  J.  Jurora,  Y. 
WiUiama  J.  Juriea,  VH. 

(m)  Sir  Tho.  Raym.  193.  5  Burr. 
S667.  1  Vent  97.  Bac.  Abr.  Ver- 
diet,  B.  Bum  J.  Jurora,  V.  Wil- 
liams J.  Juriea,  vn. 


**  Aatot1ief«rdietingGDerftUweGo.Lit.S90toS98.  Haw1cb.S.«.47.j»crtota]iu  4Bla.Caiiu 
9QQ,  1, 2.    Bae.  Abr.  Vci^ict.   Bam  J.  Jnron,  V.    WiUUmt  h  Juries,  VIl. 
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Kind  of 
verdicts 
[*637] 
which  may- 
be given. 

General 

verdict. 


Partial 
verdict. 


[*638] 


tuate  beyond  the  limits  of  the  county  in  which  the  trial  pro* 
ceeded  (n). 

The  verdict  thus  given  is  either  general  to  die  whole  of  the 
charge — partial  as  to  a  part  of  it— or  special,  ♦where  die  facts 
of  the  case  alone  are  found,  and  the  legal  inference  is  referred 
to  the  judges  (o)* 

The  jury  are  at  liberty  to  find  a  general  verdict  whenever 
they  think  fit  to  do  so,  including  both  the  law  and  the  fact  of 
the  case  submitted  to  their  decision  (^}.  To  this  rule  there 
seems  indeed  to  have  been  an  exception  in  the  case  of  libd 
until  lately,  where  the  jury  were  directed  to  find  the  defendant 
guilty  on  proof  of  the  mere  fact  of  authorship  or  publication, 
and  were  excluded  from  entering  into  any  discussion  as  to  the 
libellous  quality  of  the  paper  charged  as  seditious;  and,  of 
course,  from  taking  at  all  into  consideration  the  defendant's 
motive  for  the  publication  or  its  tendency  (y).  But  after  this 
anomalous  principle  had  undergone  much  and  very  able  discus- 
sion by  Lord  Erskine,  in  the  various  stages  of  the  prosecution 
against  the  Dean  of  St.  Asaph  (r),  it  was  entirely  destroyed  by 
legislative  provision.  The  32  Geo.  III.  c.  60.  refers  the  whole 
of  the  case  to  the  jurj'^ — ^the  nature  of  the  work  as  well  as  the 
fact  that  it  is  published— <uid  enables  them  to  give  a  general 
verdict  to  the  merits,  as  in  any  other  case  where  malicious  in- 
tention is  necessary  to  constitute  guilt.  But  there  are  many 
cases,  where  the  law  is  doubtful,  in  which  it  may  be  prudent 
in  them  to  find  the  facts  specially,  and  leave  Ae  mference  to 
the  court,  in  the  manner  we  shall  presently  examine  («). 

The  jur}'^  may  acquit  the  defendant  of  a  part  and  find  him 
guilty  of  the  residue.  Thus  they  may  convict  him  upon  one 
count  of  the  indictment,  and  acquit  him  of  the  charge  contain- 
ed in  another  {t) ;  or  upon  one  part  of  a  count  capable  of  divi- 
sion, and  not  guilty  of  the  other  part,  as  on  a  count  for  compos- 
ing and  publishing  a  libel  ♦the  defendant  may  be  found  guilty 
of  publishing  only  (w).     And,  in  general,  where  from  the  evi^ 


(n)  *5  Burr.  2667.  and  see  19  Geo. 
ni.  c.  74.  8.  70.    39  Geo.  III.  c.  45. 
o)  4  Blu.  C.  3GI. 

p)  Co.  Lit.  228.    4  Bla.  C.  361. 
Burn  J.  Jurors,  V. 

(q)  1  Ei-sk.  Spec.  213  to  381.  Star- 
kic,  337,  8. 


(r)  See  1  Erskine'a,  Spec.  165  to 
the  end.  3  T.  R.  430.  5  Burr.  2661, 
2686. 

(«)  Co.  Lit.  228. 

(0  See  ante,  •24S  to  '252  as  to  scr 
veral  counts  in  the  indictment. 

(«)  2  Campb.  583,  4>  5. 
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deuce  it  appears  that  the  defeiulant  has  not  been  guilty  to  the 
extent  of  the  charge  specified,  he  may  be  found  guilty  as  far  as 
the  evidence  warrants,  and  be  acquitted  as  to  the  residue;  as 
where  he  is  charged  with  engrossing  1000  quarters  pf  wheat, 
and  the  evidence  amounts  to  but  700  (tc;);  but  if  a  contract 
be  described,  it  must  be  "proved  as  ]^d,  and  the  jury  cannot 
find  a  variant  contract  {xy  And  where  the  accusation  includes 
an  oifence  of  inferior  degree,  the  jury  may  discharge  the  de- 
fendant of  the  hif^er  crime,  and  convict  him  of  the  less  atro- 
cious (y)»  Thus,  upon  an  indictment  for  burglariously  stealing, 
the  prisoner  may  be  convicted  of  the  theft  and  acquitted  of  the 
nocturnal  entry  (z);  upon  an  in^ctment  of  murder,  he  may  be 
convicted  of  manslaughter  (a);  on  an  indictment  on  the  statute 
of  stabbing  (&),  he  may  be  acquitted  of  the  statutable  offence, 
and  found  guilty  of  felonious  homicide  (e);  on  an  indictment 
for  stealing  privately  from  the  person,  he  may  be  found  guilty^ 
of  larceny  only  (^ ;  on  an  indictment  for  grand,  the  offence  may 
be  reduced  to  petit  larceny  (e);  robbery  may  be  softened  into 
felonious  theft  (y*),  and  petit  treason  lessened  to  murder  or  any 
description  of  less  atrocious  homicide  (g);  and  on  an  indict- 
ment founded  on  a  statute,  the  defendant  may  be  found  guilty 
at  coihmpn  law  (A). 

♦The  only  exception  to  this  rule  seems  to  be,  where  the  pri-  [*639l 
doner  by  being  originally  indicted  for  a  different  offence,  would 
be  deprived  of  any  advantage  which  he  would  otherwise  be  en- 
titled to  claim;  in  which  case  the  prosecutor  is  not  permitted 
to  oppress  the  defendant  by  altering  the  mode  of  the  proceed- 
ings. A  defendant,  therefore,  cannot  be  found  guilty  of  a  mis- 
demeanour on  an  indictment  for  felony,  because  he  would  by 
that  means  lose  the  benefit  of  haiong  a  copy  of  the  indictment, 


(v)  Hawk.  b.  2.  c.  26  s,  75, 

(x)  2  Hawk.  b.  2.  c.  26. 8. 75.  Lane, 
1%  59,  60. 

(y)  2  Campb.  583, 4,  5.  1  Leach, 
36,  88.  2  East,  P.  C.  516,  T,  8.  2 
Hale,  302.  Hawk.  b.  2.  c.  47.  s.  4, 5, 6^ 

(z)  1  Leach,  36,  88.  2  East,  P.  C. 
516,8.  1  Hale,  559,  560.  Hawk.  b. 
2.  c.  47.  8.  6.  1  Hale,  560.  Com.  478 
2  Hale,  302. 

{a)  Co.  Lit  282.  a.  2  Rol.  Rep. 
460.  Cro.  Eliz.  296.  3  Dyer,  261,  a. 
2  Hale»  302,  292,  3.  Hawk.  b.  2.  c. 
47.  8. 4. 

Vol.  I. 


1  Jac.  L  c.  8. 

S^le,86.  2  Hale,  302.   Hawk, 
c.  4f .  8  6. 
(rf/l  Leach,  240.    2  Hale,  sSs. 
Hawk.  b.  2.  c.  47.  s.  6. 

(e)  2  Hale,  302.    2  Stra.  1134. 
Hawk.  b.  2.  c.  47.  s.  6. 

(/)  2  Hale,  302.    Hawk.  b.  2.  c. 
47. 8.  6. 

ig)  1  Leach,  457.  2  Hale,  302, 292. 
1  East,  P.  C.  339,  356.    FosL  104. 
Hawk.  b.  2.  c.  47.  s.  6. 
(A)  Hawk.  b.  2.  c.  46.  s.  178. 

3U 
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a  special  juiy,  and  of  making  his  full  defence  by  counsel  (j). 
And  though  it  was  formerly  thought  that  if  after  a  convicuon 
of  felony,  the  fact  appeared  to  be  a  mere  trespass,  judgment 
might  be  given  for  the  latter  (^),  the  contrary  is  now  establish- 
ed, and  the  prisoner  is  entided  to  have  the  judgment  altogether 
arrested  (/)•     Upon  the  same  principle,  no  one  can  be  convict- 
ed  of  petit  treason  on  an  indictment  for  a  common  murder,  be- 
cause he  would  thereby  lose  the  benefit  of  the  larger  number  of 
peremptory  challenges  (m);  but,  in  an  indictment  for  the  former, 
he  may  be  properly  convicted  of  the  latter,  because  he  thereby 
enjoys  a  higher  benefit  instead  of  loading  any  privilege  to  which 
he  may  be  entitled  (/i).     Where  the  oiFence  appears  from  the 
evidence  to  be  of  a  higher  degree  than  is  alleged  in  the  indict* 
ment,  it  is  in  the  discretion  of  the  court  to  discharge  the  jury 
and  to  direct  another  indictment  to  be  preferred  (o)«    Thus 
where  a  prisoner  is  accused  of  murder,  and  the  crime  amounts 
to  petit  treason,  the  court  will  not  direct  an  acquittal,  but  dis- 
charge the  jury  of  that  indictment  and  direct  a  fresh  bill  to  be 
preferred,  lest  he  should  avail  himself  of  the  previous  acquit- 
tal {p). 
[*640]       Where  the  defendant  is  found  guilty  of  the  charge  in  "^ge- 
neral,  though  all  the  counts  are  bad  but  one,  the  ver^ct  will  be 
sufficient,  and  an  entire  judgment  may  be  given  (y);  and,  in  this 
respect,  there  is  an  essential  difference  between  a  general  ver- 
dict in  civil  and  in  criminal  proceedings;  for,  in  the  former 
case,  if  some  of  the  counts  are  bad  when  entire  damages  are 
given,  judgment  must  be  arrested,  because  the  court  cannot  ap- 
portion the  damages  (r);  while,  in  the  latter  case,  the  judges  are 
fully  competent  to  decide  on  the  sentence  (s).    But  if  a  general 
verdict  be  given  on  a  count,  stating  an  act  which,  if  it  stood  by 
itself,  would  be  punishable  criminally,  but  shows  that  it  was 
committed  under  circumstances  which  rendered  it  justifiable  or 
excusable,  no  judgment  can  be  given  on  any  part  of  the  count  (r)« 
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(»)  Ante  •251,  •S.  8tp».  1137.  Kel.  (p)  Fort.  327,  328, 104. 

39,  30.   12  Mod.  520.  n.  b.   Gro.  Car.  Ip)  Id.  ibid. 

332.    Hawk.  b.  2.  c.  47.  a.  6.  (7)  Ante  •249.  2  Stnu  845.  1  Salk. 

(it)  Hawk.  b.  2.  c.  47.  s.  12.    Cfo.  384.    1  Cowp.  276. 

J.  497,  8.    2  Stpa.  1137.  (r)  1  T.  R.  152.    3  T.  R  433.    2 

(0  1  Leach,  12.    2  Stra.  1137.  Burr.  985. 

^ffi)  FoBt.  304,  328.  (,)  1  Salk.  384.  2  Burr.  985.  Ante 

(n)  1  Leach,  457.    2  Hale,  302.    1  •249. 

East,P.C. 339, 356.  Fost.  104.  Hawk.  (/}  5  East  Rep.  304,  308.    9  Burr, 

b.  2.  c.  47.  8.  6.  985.    Hawk.  b.  2.  c.  47.  a.  8. 
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Although*several  are  frequently  included  in  the  same  indict- 
ment, yet,  as  the  charge  is  distinct  against  each  of  them,  the 
jury  may,  on  the  evidence,  acquit  some  of  them  and  find  the  » 
others  guilty  (w).    "Even  where  they  are  all  charged  with  doing 
the  same  oiFence,  some  of  them  may  be  convicted  and  others 

m 

acquitted  (w).  So  where  two  defendants  are  charged,  one  as 
principal  in  the  first,  and  the  other  in  the  second  degree,  as  be- 
ing present  aiding  and  abetting,  the  latter  may  be  found  guilty 
though  the  former  is  acquitted  {x)»  And  they  may  be  convict- 
ed in  different  degrees  of  crime,  arising  out  of  the  same  cir- 
cumstances; as  one  of  them  of  murder,  and  the  other  of  petit 
treason,  on  any  indictment  ag^nst  both  for  the  latter  (y);  but  it 
has  been  considered  that  one  of  several  defendants  cannot  be 
found  guilty  of  burglary  and  the  others  of  larceny,  when  all 
are  accused  of  the  former  (z).  *And  where  the  charge  is  of  [4^1} 
such  a  natiu*e,  that  one,  as  in  case  of  conspiracy,  or  two  in  that 
of  riot,  cannot  be  guilty  without  the  union  of  others,  if  all  the 
rest  are  acquitted,  and  the  indictment  does  not  charge  the 
oiFence  to  have  been  perpetrated  in  company  with  any  persons 
unknown,  the  verdict  of  guilty  must  be  altogether  repugnant 
and  invalid  {a).  But  where  one  is  indicted  for  a  conspiracy  or 
two  for  a  riot  with  others,  the  conviction  will  be  valid,  though 
they  never  come  in  to  be  tried,  or  die  before  the  time  of  trial  {b). 
If  an  accessary  be  indicted  at  the  same  time  with  the  principal,  if 
the  latter  be  acquitted,  the  former  must  also  be  acquitted,  since 
his  guilt  is  entirely  inconsistent  with  the  innocence  of  him  who 
is  charged  as  principal  (c). 

With  respect  to  the  form  in  which  a  verdict  should  be  given, 
which  thus  partially  convicts  and  acquits,  it  has  been  holden  that 
it  ought  to  find  specifically  not  guilty  of  the  higher,  and  guilty 
of  the  inferior  charge;  and  that  if  it  merely  find  the  defendant 
guilty  of  the  inferior  offence,  it  will  be  of  no  avail  (d).  But 
there  are  so  many  instances  in  which  a  verdict  taking  no  notice 


(«)  2  St.  Tr.  526.    Harg.  Ed.  Tup-  (a)  Poph.  202.    3  Burr.  1262.    12 

ner'scase,  lSi<il71.    Hawk.b.2.c.  Mod.  262.    2Salk.593.    Hawk.  b.  2. 

47.  s.  8.    3  T.  R.  105,  6.  c.  47.  s.  8.     Stra.  193^  1227. 

(■w)  3  T.  R.  105.    1  Leach,  360.  (b)  1  Stra.  193.    12  Mod,  262.    2 

(x)  1  Leach,  360.  Stra.  1227.    3  Burr.  1262.    Hawk.  b. 

(y)  Post.  104.  2,  c,  47.  a.  8.  n.  (1.) 

(r)  2  Haiigr.  St.  Tr.  526.  1  Sid.  171.  (c)  Starkie,  332,  3. 

Hawk.  b.  2.  c.  47.  s.  8.  see  2  'East,  P.  (d)  1  And.  103,  4.    Hawk.  b.  2.  c. 

C.  521.  47.  8.  5. 
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of , the  aggravation  has  been  regarded  as  sufficient,"  that  it  does 
not  seem  to  be  necessary  at  the  present  day  (e).  It  has  also 
been  said  to  be  wrong  to  enter  positively  guilty  of  die  infmor 
and  not  guilty  of  the  higher  offence;  as  in  cases  of  an  indict- 
ment for  burglarious  stealing,  to  state  that  ^^  the  jury  say  guilty 
of  felony  only  in  stealing  to  the  value  of  «gl50  from  the  dwelKng" 
house.  Not  guilty  of  the  burglary;''  because  an  acquittal  of 
the  latter  includes  that  of  the  former  (/ ) :  but  that  the  sentry,  in 
[*64S]  such  case,  ought  to  be  ^^not  guilty  of  brealung  and  entering 
the  house  in  the  night  time;  guilty  of  the  rest  of  the  indict- 
ment (j^)«''  However,  this  nicety  seems  no  longer  to  prevail, 
and  such  an  entry  as  the  first,  recently,  seems  to  have  been 
holden  sufficient  to  warrant  judgment  of  death  being  pro* 
nounced  upon  the  prisoner  (A).  The  proper  entry  in  such  a 
case  is  ^  not  guilty  of  breaking  and  entering  in  the  night,  but 
guilty  of  the  stealing,  &c.  (I)."  But  it  is  the  common  practice 
on  every  circuit  in  England  in  case  of  a  conviction  of  man« 
slaughter  on  a  charge  of  murder,  to  say  ^  not  guil^  of  murder, 
but  guilty  of  manslaughter,"  Aough  the  latter  is  included  in 
the  former  {k).  And  the  minute  on  the  record  is  a  mere  me- 
morandum for  the  future  guidance  of  the  officer,  and  must  be 
taken  altogether  to  ascertmn  ^e  meaning  of  the  jury  (/)• 
Special  The  jury  have  a  right,  in  all  cases  whatsoever,  whether  capi- 
'^"*^*  tal  or  otherwise,  to  find  a  special  verdict,  by  which  the  hcts  of 
the  case  are  put  on  the  record,  and  the  law  is  submitted  to  the 
judges  (m).  There  is  indeed  one  case  in  which  formerly  ^ey 
were  obliged  by  its  particular  circumstances  to  find  a  special  ver- 
dict. This  was  where  it  appeared  that  trough  die  cardessness 
or  negligence  of  a  person  indicted  for  murder,  another  had 
been  killed,  which  was  a  kind  of  clergyable  felcmy  at  common 
law;  and  though  it  did  not  subject  the  unfortunate  defendant  to 
any  corporal  punishment,  compelled  the  forfeiture  of  his  goods 
and  chattels  (n).  In  this  ciCse  the  law  could  not  be  satisfied  by 
a  general  verdict  of  not  guilty,  the  effect  of  which  would  have 


(c)  9  Co.  67.    4  Co.  46.    2  Hale,  (0  2  East,  P.  C.  518. 

302.    Ld.  Rayin.  1518.    Stra.  843.  (m)  t  Bulst  ST.    9  Co.  12.  b.  63. 

(/)  1  Leach,  36.    East,  P.  C.  517.  Hawk.  b.  2.  c.  47.  s.  3.    Bac.  Abr. 

(ff)  1  Leach,  37.    East,  P.  C.  517.  Terdict,  D.    2  Hale,  302.   4  Bla.  C. 

(h)  2  East,  P.  C.  518.  361. 

(0  2  East,  P.  C.  518.  (n)  2  Hale,  303, 3. 
ik)  Id.  ibid.    Starkic,  332. 
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been  to  negative  the  fact  of  the  killing,  and  which  could  work 
no  kind  of  penalty  (0)*  The  ancient  practice,  therefore,  was,  in 
these  cases,  to  find  the  facts  specially,  and  state  in  the  conclusion 
the  inference  *drawn  by  the  jury,  on  which  it  is  said  the  court  [*64S] 
might  give  judgment,  as  for  manslaughter,  if  they  t}iought  that 
the  crime  appeared  to  be  really  apparent  on  the  face  of  the  pro- 
ceedings (^)*  But  where  the  defendant  was  proved  to  be  a 
lunatic,  or  the  death  occurred  in  the  defence  of  his  property  or 
Uf e,  fh>m  a  robber  or  assassin,  so  that  no  kind  even  of  remissness 
could  be  imputed  to  him,  the  jury  were  fully  warranted  in  find- 
ing a  general  verdict  pronouncing  him  altogether  innocent  (^). 
But  now,  from  the  humane  suggestion  of  Mr.  Justice  Foster, 
that  judges  ought  not  to  seek  after  forfeitures,  where  the  mind 
is  free  from  guilt,  and  that  the  aiBiction  of  the  innocent  survi- 
vor, is  at  all  times  a  severe  punishment  for  his  remissness,  it  is 
the  practice  tb  direct  the  jury  to  acqiut  the  prisoner  (r). 

With  respect  to  the  form  of  the  special  verdict,  some  few  re- 
quisites demand  our  notice  («)•  No  psuticulibr  form  of  wends  is, 
liO¥r€ver,  necessary  to  be  followed  with  technical  exactness  (/)• 
It  must  positively  state  the  facts  themselves,  and  not  merely 
the  evidence  adduced  to  prove  them  (u).  And  all  the  circum* 
stances  constituting  die  offence,  must  be  found  in  order  to  ena- 
ble  the  court  to  give  judgment  iw).  For  the  court  cannot  sup« 
ply  a  defect  in  the  statement  made  by  the  jury  on  the  recoid, 
*by  any  intendment  or  implication  whatsoever  M}  and,  there-  [4*644] 
fore,  wher^  the  indictment  set  forth  that  the  defendant  dis« 
charged  a  gun  against  the  deceased,  and  thereby  gave  him  a 
mortal  wound,  and  the  jury  only  stated  diat  he  discharged  a 
gun,  and  ther^y  killed  him,  omitting  that  it  was  against  him, 
although  from  the  other  circumstances  stated  that  averment  was 
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U)  2  Hale,  302. 

ip)  3  Hale»  302.  Hawk.  b.  2..c. 
47.  B.  4. 

\q)  2  Hale,  303.  Post  265.  24 
Hen.  Vin.  c.  5.    Gro.  Car.  544. 

fr)  Fort.  264. 

[»)  Bee  forms  of  Special  Verdicts, 
last  vol.  Lond.  edit,  and  for  printed 
forms  in  Treason,  see  Kel.  7^,  3,  4. 
In  Ifurder,  1  Leach,  368.  5'Barr. 
2794.  2  Ld.  Raym.  1485, 1575.  Man- 
slaughter,  Cowp.  830.  Arson,  Cald. 
220.  1  Leach,  ^.  Robbery,  2  Stnu 
1015.  Com.  Hep.  478.  Larceny,  1 
Uscli,498^9.    OaBwtAct,4Biiir. 


2073.  Assisting  prisoner  sentenced 
to  escape,  3  P.  W.  441.  For  false 
imprisonment,  3  T.  R.  735.  26  Mr.  J. 
Ashurst's  Paper  Books,  1.  Not  re- 
pairinr  a  way,  7  East,  588.  5  Taunt. 
285.  3  Ld.  Raym.  24.  Not  executing 
office  constable,  5 Burr.  2788.  Against 
overseer's  disobedience  order  of  jus- 
tice, 5  T.  R,  159. 

(0  1  Dougl.  211. 

(v)  1  Wils.  56.  4  Burr.  2077.  Kel. 
78,  9.    Hawk.  b.  2.  c.  47.  s.  9. 

0»)  2  Stra.  1015. 

(x)  Com.  Bep.  480.  2  East,  P.  C 
708,  784. 
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amply  supplied  to  common  reason,  it  was  adjudged  that  tiie 
court  could  not  give  any  judgment  against  the  prisoner  (y).  So 
where  die  defendants  were  indicted  for  a  robbery  from  the  per- 
son,  and  the  special  verdict  stated  facts  that  amounted  to  a  simple 
larceny,  and  referred  it  to  the  court  whether  the  prisoners  were 
guilty  of  the  crime  stated  in  the  indictment,  the  judges  diougfat 
they  could  not  pass  sentence  for  the  real  offence  upon  such  a 
proceeding  (z).  And  in  an  information  on  the  statute  of  usu- 
ry, if  the  jury  find  the  corrupt  agreement,  but  take  no  notice  of 
the  loan,  the  finding  will  be  altogedier  ineffectual  (a). 

It  is,  however,  sufficient  if  the  jury  find  all  the  substantial  re- 
quisites of  the  charge,  without  following  the  technical  language 
used  in  the  indictment;  as  where  a  defendant  is  charged  with 
forging  and  counterfeidng  a  bank  note,  and  the  jury  state  that 
he  erased  and  altered  it  by  changing  the  word  two  into  five,  this 
was  holden  to  be  a  sufficient  description  of  die  offence  (b).  So 
where,  on  a  charge  of  homicide,  the  indictment  mentioned  three 
wounds,  and  the  special  verdict  found  but  one,  die  variance  was 
not  considered  as  fatal  (c).  And  as  we  have  seen  that,  in  va- 
rious circumstances,  there  is  no  occasion  for  the  evidence  ex- 
actfy  to  correspond  with  the  indictment,  it  follows,  that  the  spe- 
cial verdict,  which  is  a  statement  of  facts  proved  on  the  trial, 
[*645]  will  be  good,  ^though,  in  these  points,  an  accurate  correspond- 
ence should  be  wanting  (d).  Thus  where  a  fact  is  of  a  transi- 
tory nature,  the  jury  may  find  it  to  have  occurred  in  another 
place  within  the  county  than  that  named  in  the  proceedings  (e). 
But  they  cannot  find  any  thing  essential  to  the  charge,  to  have 
occurred  beyond  the  jurisdiction  of  the  grand  jury  (/)•  Nei- 
ther can  they  vary  from  the  time  and  place  laid,  when  it  was 
material  to  have  proved  them  in  evidence  (g).  And  it  has  been 
said  tiiat  tiiey  ought  expressly  to  find  all  die  material  facts  to 
have  occurred  within  the  county,  to  which  the  province  of  the 
court  is  limited  (A);  but  if  the  verdict  do  not  state  the  time  when 


(s)  Kel.  111.    2  Com.  Rep.  4W.  (c)  1  Bufet  KT,  8.    Unrk.  b.  3.  c. 

4  Burr.  3073.    3  Striu  1015.    Oowp.  47.9.4. 

asa    Hawk.  b.  3.  a  47.  8.  9.  (if)  8ee  Ante,  *238»  '393  to  'SffT. 

(s)  1  Stra.  1015.  3  Com.  Rep.  479.  (e)  6  Co.  47.    3  Kol.  Abr.  689. 

B.  T.  H.  115.    Etfl,  F.  C./84.  (/)  6Co.  47. 

M  Cro*  J«c.  ttO.  if)  Coa.  Oi|^.  Pleader,  &  15. 
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Uie  circumstances  occurred,  the  court  will  intend  them  to  have 
happened  in  the  order  in  which  the  jury  have  stated  them  (?)• 

It  does  qpt  seem  tb  be  necessary  that  the  jury,  after  stating 
the  facts,  should  draw  any  legal  conclusion.  Thus  in  case  of 
murder,  they  need  not  find  any  malice  aforethought,  or  show 
that  the  killing  was  felonious;  for  it  is  the  province  of  the  court 
to  judge  of  the  legal  complexion  of  the  offence,  from  t^ie  facts. 
stated  in  the  verdict  (i).  And  if  they  exceed  their  duty,  and  in 
so  doing  draw  an  erronepus  inference,  the  court  will  pronounce 
that  judgment  which  they  think  warranted  by  the  facts,  and  re-> 
j'ect  the  conclusion  as  superfluous  (/)• 

It  seems  to  have  been  laid  down,  that,  in  a  capital  case,  a 
special  verdict  cannot  be  amended  (m).  But  it  seems  to  be  the 
better  opinion  that  though  a  verdict  cannot  be  amended  in  mat* 
ters  oifact^  yet  the  court  may  amend  a  mere  error  in  form,  even 
in  capital  cases,  when  *there  are  any  notes  or  minutes  by  which  [#646] 
it  can  be  amended  (»}•  At  all  events,  this  may  be  done  where 
the  mistake  was  occasioned  by  the  negligence  of  the  defendant's 
clerk  in  pourt  {p).  And  from  the  whole,  we  may  perhaps  infer 
that  where  the  alteration  is  merely  to  fulfil  the  evident  inten^ 
tion  of  the  jury,  the  court  will,  in  all  cases,  allow  it  to  be  ef* 
fectedL 

When  the  special  verdict  comes  on  to  be  argued,  it  will  not 
'be  necessary  for  the  defendant  to  be  present,  as  on  a  motion  in 
arrest  of  judgment;  because  in  that  case  he  is  considered  as 
guilty,  but  in  this  he  is  still  presumed  to  be  innocent  (^).  If 
three  offences  are  charged  in  the  indictment,  and  the  special 
verdict  state  evidence  which  only  applies  fo  two  of  them,  the 
court  may  adjudge  the  defendant  guilty  of  the  twx>  offences  no* 
ticed,  and  enter  an  acquittal  as  to  the  residue  {q^  But  they 
cannot  find  a  defendant  guilty  of  a  mere  misdemeanour  who  is 
originally  charged  with  felony ;  on  the  same  principle  which 
prevents  them  from  pronouncing  sentence  upon  him  as  for  the 


(f)  1  Ld  Raym.  142.  (n)  5  Burr.  2663.    1  Leach»  383. 

{k)  2  Ld.  Raynu  1493,  4.    Stra.  1  Stra.  515.    2  Stra.  844.    1  Dou^. 
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(m)  Per  Buller,  J.    1  Leach,  382.  (^}  2  Stra.  844, 1227.  2  Burr.  931. 
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former,  when  he  has  been  improperly  found  guilty  of  the  lau 
ter  (r).  When,  however,  it  clearly  appears  from  the  facts  stated, 
that  he  hi^  been  guilty  of  a  crime,  though  not  of  the  degree 
charged  upon  him  by  the  indictment,  the  court  ynJl  not  dis- 
charge him,  but  direct  him  to  be  reindicted  («).  Where  the 
verdict  is  so  imperfect,  diat  no  judgment  can  be  given  on  h,  it 
is  certain,  that  in  case  of  misdemeanours,  a  venire  facias  de 
novo  may  be  awarded  (^).  But  it  seems  doubtful  whether  this 
ought  to  be  done  in  capital  cases  (z/);  and,  at  all  events,  the 
[#647]  court  may  enter  a  judgment  of  *acquittal.(tc/)*  Such  a  dis- 
charge, however,  by  reason  of  an  imperfect  verdict,  will  be  no 
bar  to  another  prosecution  for  the  same  felony  (x)* 
Genenl         There  is  another  mode  by  which,  when  the  law  is  doubtful, 

wilffspe.  *«  J^  '"^y  ^^^^  i*  ^  *^  ^O""*  ^^d  ^^  ^^«  *^  decisioii 
cial  CUM    upon  themselves.  This  is  by  finding  a  general  verdict  of  guilty, 

and  reserving  a  special  case  for  the  opinion  of  the  judges;  a 
course  which  is  not  unfrequently  adopted  (y).  It  has  the  ad- 
vantage over  a  special  verdict,  of  being  less  expensive,  and 
coming  to  a  more  epeedy  decision  iz)m  But  as  the  iiEic(8  do  not 
appear  on  the  record,  the  party  loses  the  benefit  of  a  writ  erf* 
error.  It  also  refers  not  only  the  facts,  but  the  evidence  to  the 
court  for  their  revision  (a);  though  the  former  and  not  the 
latter  must  be  stated  on  the  record  {b).  In  substance  it  does 
not  differ  from  a  special  verdict,  and  indeed  the  matter  drawn 
up  for  the  latter  has  been  sometimes  applied  to  constitute  the 
former  (c}«  The  court  of  King's  Bench  will  not  take  cogm* 
zance  of  a  special  case  reserved  upon  the  trial  of  an  indict^, 
ment  at  the  aessions^C^},  though  they  will  on  the  rema\'^al  of  a 
conviction  (e)« ' 
6f  senaSng  If  the  jury  throu^  mistake,  or  evident  partiality,  deliver  an 
to  reconsi-  improper  verdict,  the  court  may,  before  it  is  recorded,  desire 
ven^*^  them  to  reconsider  it,  and  recommend  an  afceradon  (/*}•  Thus, 

(r)  2  Stra.  1133.  1  Leach,  12.  Cro.  Stariue,  334. 

C.  C.  33.    Ante,  •251,  •2.                   .  («)  Tidd,  5  Ed.  809. 

(«)  2  Stra.  1019.  (a)  2  Leach,  843. 

(0  5  Burr.  2663:    Skin.  667.    2  (»)  2  Wils.  163.    Tidd,  5  Ed.  870. 

Ld«  Ra3rm.  1521.    Hawk.  b.  2.  c.  47.  (c)  2  Leach,  780,  498.    See  forms 

8.  9.  Leach,  498,  780, 837. 

(«)  1  Ld.  Rayn.  141.  2  Ld.  Baym.  (d)  13  East,  95.    Tidd,  5  Ed.  870. 

1585.  \e)  15  East,  333. 

(w)  2  Ld.  Raym.  1586.  (/)    1  And.  104.      AUeyn.    12. 

(x)  3  P.  Wins.  439.  Com.  Dig.  In-  Plowd.  211.  b.      2  Hale,  299,  300» 

dictment,  N.                                         •  310.    Hawk.  b.  2.  e.  47.  s.  11.    Bac. 

(^y)  3  East^  164.    2  Leach,  837.  Abr.  Verdict^  G. 
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where  the  decis2&n  is  repugnant,  as  if  they  find  one  guilty  alone 
of  a  conspiracy,  and  acquit  the  other,  they  will  on  explanation 
that  they  cdnnot  find  that  one  person  alone  was  guilty  of  a  con- 
spiracy, withdraw,  and  may,  on  reconsideration,  find  both  the 
defendants  guilty  (^ )•  But  it  is  considered  as  bearing  too  hard 
*on  the  prisoner,  and  has  been  seldom  done  in  modem  times,  [^648] 
when  the  decision  is  in  his  favour  (A).  The  jury  may  also 
themselves  rectify  their  verdict  in  the  same  stage  of  the  pro* 
ceedings,  and  it  will  stand  as  ultimately  amended  (i).  Though 
they  can  neither  be  directed  nor  allowed  to  make  any  alteration, 
after  the  verdict  is  recorded  (i).  But  a  general,  like  a  special 
verdict,  may  be  amended  in  matter  of  form,  though  not  in  any 
substantial  degree  (/)•  And  the  same  rules  seem  to  apply 
wMch  we  have  already  stated  respecting  the  case  in  which  the 
facts  are  found  specially  by  the  jury  (m). 

When  die  prisoner  is  convicted  by  the  jury,  he  is  put  aside  Proceed- 
from  the  bar  to  await  the  delivery  of  his  sentence  (n).    If  there  ^^^^ 
is  then  reason  to  apprehend  that  the  indictment  is  defective,  tion. 
and  that  a  motion  to  arrest  the  judgment  may  succeed,  another 
indictment  may  be  preferred  to  the  grand  jury,  for  the  crime  of 
which  he  has  been  convicted  (o). 

When  the  prisoner  is  acquitted  upon  the  merits,  upon  a  suffi-  Praceed- 
eient  indictment,  he  is  for  ever  free  and  discharged  from  that  Sfpri^ 
accusation,  unless  an  appeal  be  prosecuted  within  the  time  ^?^'>*>'^ 
linuted  for  that  purpose  (/),  though  the  party  aggrieved  may 
still  seek  redress  by  action  if  the  acquittal  were  not  eoBuaive  (^ }. 
In  this  respect,  our  law  differs  troxa  the  civil  jurisprudence^, 
which  only  discharged  him  from  that  agcuser,  and  allowed  a 
prosecution  to  be  instituted  by  another  at  a  future  period  (r). 
He  is  immediately  to  be  set  at  liberty,  ujdess  tiiere  are  *aome   [*6il9j 
legal  grounds  for  his  detention  (*).  Formerly,  if  the  judge  con- 
sidered the  verdict  of  acquittal  as  against  evidence,  in  case  of 


(g)  Bro.  Abp.  Jurors.  7,  Bac.  Abr.  Verdict,  G. 
Venfict,  G.  (/)  5  Burr.  3663.  Dougl.  375. 

(A)  Hawk.  b.  2.  c.  47.  s.  11, 12;  (w)  Ante,  •643,  •4. 

but  see  2  Hale,  310.   And  104.   AIL  (n)  Dick.  Sess.  238. 

12.   2  Haw.  St  Tr.  36.   Cromp.114.  (o)  2  Ld.  Baym.  930. 

(0  Co.  Lit  237.  b.    3  Hale,  299,         (p)  4  Bla.  Cort.  361.   Hawk.  b.  2. 

300.    Bac.  Abr.  Verdict,  G.    Plowd-  c.47.  b.  13. 
211.  (o)  12  East,  409. 

(k)  Co.  lit  227.  b.     2  Hale,  300.  (r)  4  Bla.  Com.  361.  n.  a. 

Hawk.  b.  2.  c.  47.  a.  11.    BaQ.  Abr.         (•)  3  P.  W.  499.    3  9m.  C.  3&3. 

Vol.  L  3  X 
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indictments  for  atrocious  crimes,  he  might  biiHt  them  over  for 
their  good  behavour,  in  some  degree  to  restrain  a  violence, 
which  impunity  might  render  more  daring  (0*  But  this  seems 
to  have  been  objected  to  by  some  of  the  judges  (u);  and  is 
contrary  to  the  general  principle,  that  an  acquittal  is  to  be  taken 
as  a  complete  establishment  of  innocence.  Where,  however, 
the  acquittal  has  arisen  from  a  defect  in  the  proceedings,  and 
cannot  be  pleaded  in  bar  to  a  subsequent  prosecution,  the  pri- 
soners may  be  detained  in  order  to  be  indicted  in  such  a  way 
as  to  answer  the  purposes  of  justice  (w)^  And  in  an  indictmait 
against  an  individual  for  not  repairing  a  highway,  or  other  sup- 
posed nuisance,  an  acquittal  on  the  merits,  and  upon  a  sufficient 
indictment,  does  not  preclude  the  prosecutor  from  instituting 
another  indictment  for  the  ccfntinuance  or  fresh  nuisance  (x). 
And  where  the  prisoner  is  acquitted,  on  the  ground  of  insani^, 
of  treason,  murder,  or  fdony,  it  has  been  recently  provided  that 
the  juxy  must  be  required  to  find  specially  the  grounds  of  their 
verdict,  and  thereupon  the  court  must  order  him  to  be  confined 
in  such  manner  as  they  think  expedient,  till  his  majesty  diali 
give  further  orders  respecting  his  disposal  (y).  It  frequentfy 
happened  in  former  times,  that  defendants  were  detained  in 
prison  on  account  of  fees  alleged  to  be  due  to  tiie  gaoler  on  their 
acquittal;  but  to  remedy  this  evil  the  statute  14  Geo.  IIL  c 
20  (z)j  enacts,  that  evexy  prisoner  against  whom  no  bill  of  in- 
dictment shall  be  found,  or  who  on  trial  shall  be  acquitted,  or 
[*650]  who  shall  be  discharged  by  ^proclamation  for  want  of  prosecu- 
tion, shall  be  immediately  set  at  large  in  open  court,  vrithout 
payment  of  any  fee  either  to  the  sherifi*  or  the  keeper  of  the 
prison;  but  the  treasurer  of  tiie  county,  on  receiving*  a  judge^s 
certificate,  is  to  pay  to  the  gaoler  a  sum  not  exceeding  13^.  4^ 
on  the  discharge  of  every  prisoner  in  his  custody.  In  prosecu- 
tions for  misdemeanours,  depending  in  the  King's  Bench,  judg- 
ment of  acquittal  is  not  given  at  nisi  prius,  or  the  assizes,  but 
afterwards  on  the  postea,  by  tiie  court  of  King's  Bench  (a). 

The  jury  were  formerly  charged  on  a  coroner's  inquisition 
for  murder,  if  they  acquitted  the  defendant,  to  inquire  who  was 


(0  Cro.  Car.  292,  507.   Comb.  40.  (y)  39  &  40  Geo.  m.  c  94. 

Hawk.  b.  2.  c.  47.  g.  11.  n.  f.  (s)  4  Bhu  C.  361,  2.    Hawk.  b.  2. 

(u)  Cro.  Car.  292.  c.  47.  s.  13.    Id.  c.  48.  s.  13. 
(v)  2  Leach,  662,  732.  (a)  Port  ♦652,  *3,    11  East,  5X4. 

(x)  6  £88t,  316. 


ON  THB  YBBDICT,  531 

the  actual  criminal  (b);  but  this  practice  has  long  become  a 
mere  matter  of  form  (c),  and  at^  length  has  sunk  into  disuse. 
And  they  were  also  charged  on  the  statute  of  Winchester,  to 
take  a  similar  inquiry  in  case  of  the  acquittal  of  an  adleged  rob- 
ber; for  the  hundred  was  answerable  to  the  party  injured;  and 
the  jury  were  returned  from  the  hundred  which  was  thus  liable. 
But  since  they  have  been  selected  from  the  county  at  large,  this 
also  has  been  laid  aside  (</).  Here,  therefore,  in  modem  practice 
the  functions  of  the  jury  are  concluded. 

Where  a  prosecution  has  been  instituted  in  the  King^s  Bench 
by  information,  if  the  defendant  is  acquitted  on  the  trial,  or  the 
prosecutor  does  not*proceed  to  trial  within  a  year  after  the  is- 
sue is  joined,  or  enters,  a  nolle  prosequi,  the  court  will  award 
the  defendant  his  costs,  unless  the  judge,  before  whom  the  pro- 
ceedings were  held,  certify  in  court  on  the  record  that  there 
was  reasonable  cause  for  instituting  them;  and  if  the  costs  are 
not  paid  within  three  months  after  taxation  and  demand,  the 
defendant  may  put  in  force  the  recognizance  *of  the  prosecu-  [#651] 
tor  to  pay  them,  though  he  can  only  obtain  the  20/.  there  men- 
tioned, and  must  himself  defray  all  tiie  extra  expenses  (e). , 


CHAPTEB  XV. 

OF  THE  PROCEEDIJ^TGS  BETWEBJ^t  VERDICT  JU^D 

JUDQMEJ^T, 

*WHEN  a  special  verdict  has  been  found  at  the  Old  Bailey   ['('652] 
or  assizes,  involving  any  points  of  considerable  difficulty  and.    ^^^^" 
importance,  it  may  be  removed  by  certiorari  into  the  court  of  verdict 
King's  Bench,  to  be  there  argued  and  decided  («)•  ^n? 'b^ 

At  the  assizes,  when  the  offence  is  capital,  the  defendant  is  Bench, 
immediately  asked  what  he  has  to  say  why  judgment  of  death  ^°Sffm**t* 
•should  not  be  pronounced  agidnst  him  (&).     In  the  case  of  mur-  at  uaixes. 


(3)  3  Hale,  300.  T.  R.  145.    Hand.  Prac.  18. 

c)  2  Hale,  301.  (a)  3  Ld.  Raym.  1577.    1  Leach, 

d)  2  Hale,  301.  370. 

e)  4  &  5  W.  &  H  c.  18.  8.  2.  2         (3)  4  BUu  C. 375.    4Boir.  2086. 
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der  this  must  be  done  immediately  after  convictioii  (c).  But  as 
the  practice  in  the  King's  Bench  is  otherwise,  in  cases  of  mis- 
demeanours, and  other  proceedings  may  intervene,  we  wiD  can« 
sider  them  before  we  examine  the  judgment. 
Of  therule  When  the  defendant  has  been  found  guilty  in  the  court  of 
S:  J^<%-  King'.  Bench,  whether  on  »  iodi««ent  originaUy  tdcen  the«. 
[#653]  pr  removed  thither  by  certiorari,  in  *all  cases,  whether  capi- 
tal or  otherwise,  it  is  incumbent  on  the  prosecutor  to  enter  a 
rule  for  judgment  nisi  causft  on  the  postea  with  the  clerk  of  the 
rules  (d).  For  it  is  necessary  that  four  days  ^ould  elapse  be- 
tween the  conviction  and  die  judgment,  if  there  are  so  many  in 
the  term  remaining  ie).  And  the  prosecutor  must  in  that  time 
brings  the  postea  into  court,  in  order  to  enable  the  judges  to  pass 
sentence  (/)•  If  the  prosecutor  neglect  to  g^ve  the  rule,  or 
bring  in  the  postea,  the  defendant  may,  by  modon  to  die  court, 
compel  him  so  to  do;  because  otherwise  he  might  linger  in  pri- 
son to  an  indefinite  period,  with  the  conviction  suspended  over 
him  (ff).  And  a  feme  covert,  convicted  with  her  husband  for 
keeping  a  disorderly  house,  may  move  for  judgment  though  her 
husband  has  absconded  (h).  The  practice  in  the  King's  Bench, 
respecting  .this  proceeding,  is  stated  to  be  as  follows:  the  pro- 
secutor's solicitor  after  the  defendant  has  been  convicted,  pro- 
cures die  record,  &c.  from  the  associate  in  a  coimtry  cause,  or 
the  clerk  of  nisi  prius  in  a  town  cause,  and  takes  it  to  the  clerk 
in  court,  who  thereupon  gives  the  rule  for  judgment  on  the  re- 
turn of  the  distringas,  and  enters  up  the  conviction,  and  the 
clerks  in  court  make  office  copies  of  it  for  the  solicitors  (t).  The 
defendant  in  prosecutions  in  the  King^s  Bench  for  nuademean- 
ours,  has  a  right  to  the  inspectipn  of  the  venire  and  other  pro- 
cess, and  if  it  be  refused  he  may  move  the  court  that  the  officer 
.  ^   .  allow  such  inspection  (i).     It  is  in  this  stage  of  the  proceedings, 

[  and  before  the  expiration  of  the  rule  for  judgment,  that  the  de- 

fendant must  move  for  a  new  trial,  though  he  may  after  die  ex- 
piration of  such  rule  in  stay,  or  arrest  of  judgment  (/). 
[•654]       *In  case  of  felony  or  treason  it  seems  to  be  completely  setded. 


ic)  35  Gee.  H.  c.  3^.  s.  3.  (/)  2  Bamaid,  88. 

(d)  Hand.  12.  2  Barnard,  88.  Tidd,  K)  5  T.  R.  455.    2  Barnard,  88. 

5th  Ed.  8r4.  ,  (A)  B.  T.  H.  278»  9. 

(«)   4  St    Tr.   779,    Harg.    Ed.  (»)  Hand.  Prac.  12. 

KnighUey's  case.    Hawk.  b.  2.  c.  43.  (k)  1  Baniatd,  147»  8. 

•«  4.  (Q  Hand.  12. 
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that  no  ntw  trial  can,  in  any  case,  be  granted  (m);  but  if  the  Of  a  nev 
conviction  appear  to  the  judge  to  be  improper,  he  may  respite 
the  execution  to  enable  the  ddendant  to  apply  for  a  pardon  (n)[l]. 
However,  in  all  cases  of  misdemeanour  after  a  conviction  there 
is  no  doubt  that  the  superior  courts  may  grant  a  new  trial,  in 
order  uyMfil  the  purposes  of  substantial  justice  {o).  But  inferior 
courts  have  no  power  to  do  so  upon  the  merits,  but  only  for  an 
irregularity  in  the  proceedings  (^);  which  we  have  seen  is  one 
of  the  reasons  for  removing  an  indictment  from  the  inferior 
court  by  certiorari  .(^)  [2].    And  we  have  seen  that  the  court  of 
King's  Bench  will  not  allow  a  certiorari,  to  remove  an  indict- 
ment for  a  misdemeanour  and  proceedings  thereon  at  the  as- 
sizes after  verdict,  and  before  judgment  in  order  to  found  an  ap- 
plication to  the  superior  court  for  a  new  trial  on  the  judge's  re- 
port of  the  evidence,  upcm  the  ground  of  the  verdict  being 
against  evidence,  and  the  judge's  direction  (r).    The  allowance 
of  a  new  trial  is  after  a  general  verdict;  and  after  special  ver- 
dict a  venire  facias  de  novo  is  the  proper  mode  of  bringing  the 
merits  a  second  Ume  under  consideitition  («)•    The  latter,  in- 
deed, was  the  ancient  proceeding  in  all  cases,  and  the  former  is, 
comparatively  speaking,  of  modem  invention  (0*    The  first  in- 
stance of  a  new  trial  on  the  merits  which  we  find  reported  arose 
in  the  year  1655  (m),  though  it  seems  most  probable  that  it  was 
allowed  in  eariier  periods  {w).  The  material  difference  between 
a  new  trial  and  a  venire  facias  de  novo  is,  that  the  latter  is  only 
grantable  where  some  mistake  is  apparent  *osl  the  record,  but   [*655j 
the  former  may  be  granted  on  the  ground  of  improper  direction, 
false  evidence,  misccmduct  of  jurors,  and  a  variety  of  other 


(m) 
416.  n 


6  T.  R.  635,  638.    13  East,  («)  1  Imp.  K.  B.    7  Ed.  43a    See 

.  b.  index.    Reference  as  to  a  venire  de 

(n)  13  East,  416.  n.  b.    4  BUu  C.  novo. 

375,  6.  (0  Id.  ibid. 

(0  6  T.  R.  638.      13  East,  416.  {u)  Style,  462. 

Imp.  K.  B.    7  Ed.  433.  («)  6  T.  R  633,  3.    8  Salk.  648. 


(ft)  13  East,  416,  n.  b.  Tidd,  876.    Imp.  K.  B.  7  Ed.  430.  n. 

(q)  Ante,  '373. 
(r)  13  East,  411. 


Ante,  '373.  (a). 


[1]  UjErrrss  States. — ^A  new  trial  was  granted,  on  the  i4)plication  of  the  de- 
fendant, who  had  been  found  guilty  of  treason.  The  United  States  v.  Fries, 
2  DaUoB  Rtp.  515. 

[3]  Nkv  Yorx« — The  sessjona  cannot  grant  a  new  trial  on  the  merits;  if 
they  do  a  mandaoms  will  issue,  forbidding  them  to  proceed.  3  Comm  Cojet 
in  IJrrar,  319.  Ssme  case,  1  Jkbm,  Cotet,  179.  A  court  of  oyer  and  tenniner 
mfty  award  a  new  trial,  1  Johnt.  Catee,  104.- 
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causes,  which  never  appear  on  tiiie  face  of  the  proceedings  ixy» 
A  new  venire  can,  indeed,  be  obtained  only  in  two  cases,  first 
where  it  appears  upon  the  face  of  the  verdict  that  it  is  in  itadf 
imperfect,  and  that  no  judgment  can  be  given  upon  it ;  and  se* 
condly  where  the  jury  ought  to  have  found  other  facts  differ- 
endy;  and  it  cannot  be  granted  on  any  other  occaaic|l(^)« 

But  a  new  trial  may  be  granted  by  the  superior  courts  for  a 
variety  of  reasons  in  order  to  further  the  purposes  of  justice. 
Thus  in  cases  where  a  notice  of  trial  ought  to  have  been  g^ven^ 
and  the  prosecutor  has  omitted  to  do  so,  and  by  that  means 
precluded  the  defendant  from  exculpating  lumself,  a  new  trial 
will  be  granted  (z)«  But  if,  notwithstanding  the  warn  of  form, 
the  defendant  appears  and  makes  defence,  the  defect  will  be  of 
no  importance  (a).  And  a  new  txtsi  may  be  granted  for  the 
misbehaviour  of  the  jury,  as  if  they  cast  lots  for  their  verdict, 
or  refresh  themselves  at  the  cost  Of  the  prosecutor  (A),  though 
such  misdemeanour  must  be  proved  by  extrinsic  evidence,  and 
the  affidavit  of  the  jurors  themselves  cannot  be  received  on 
the  occasion  (c)[l].  Nor  can  a  juror  be  allowed  to  make  oath 
as  to  what  he  thought  or  intended,  in  opposition  to  what  he 
founded);  but  where  there  is  a  doubt  upon  the  judge^s  report 
as  to  what  actually  passed  at  the  time  of  delivering  the  verdict, 
information  may  be  received  either  from  a  juiyman  or  a  by* 
[#656]  stander  (e).  And  neither  the  mere  circulation  of  papers  *tend- 
ing  to  prejudice  the  minds  of  the  jury,  nor  their  misconduct  in 
taking  with  them  documents  which  mig^t  be  evidence  for 
either  party,  will  be  sufficient  to  procure  a  revisal  of  the  ver- 
dict (/)•  Nor  will  it  be  allowed  merely  on  the  ground  that 
the  defendant  came  unprepared,  even  when  the  circumstance 
which  arose  was  one  which  it  was  impossible  for  him  to  fore- 

(x)  Imp.  K.  B.  7  Ed.  430.  (c)  1 T.  R.  11.    3  Bla.  Bep.  1299. 

(v)  Per  Willes,  C.  J.   1  Wils.  56.  Say.  Rep.  100.   1  New  R.  336.  Tidd. 

{*)  Bui.  N.  P.  327.  Bac.  Abr.  Trial,  878. 

L.  id)  3  Burr.  1696.    5  Burr.  2667. 

(a)  2  Salk.  616.    Bui.  N.  P.  327.  Com.  JAg,  Indictment,  N. 

Bac  Abr.  Trial,  L.  1.  (e)  5  Burr.  2667.    Tidd,  878. 

(b)  1  Stra.  642.    2  Salk.  645.    1     •     (/)  ILd.  Raym.  148.  2  Salk,  645. 
Id.  Raym.  148.     Bui.  N.  P.  326.      Ante,  *633,  M. 

Ante,  •632,  •3.    'ndd,878. 


[1]  Unitbd  States. — ^A  new  trial  was  granted,  because  one  of  the  jurors 
had  made  use  of  expressions  of  warmth  against  the  prisoner,  and  in  relation 
to  the  transactions  in  which  he  had  been  engaged,  when  the  crime  with  which 
he  was  charged  was  alleged  to  have  been  committed.  The  United  States  tr. 
Fries.  2J}aS,515, 
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86e  ( j^),  or  because  one  of  the  witnesses  has  made  a  mistake 
in  giving  his  evidence  (h\  or  has  been  discovered  to  be  incom- 
petent since  the  finding  of  the  jury  i(2)[l].  But  where  material 
^witnesses  have  been  prevented  by  illness  from  attending  (^),  or 
gained  credit  on  the  trial  by  circimistances  since  falsified  by 
affidavit  (/),  or  are  afterwards  convicted  of  perjury,  or  shown 
to  be  evidently  forsworn  (m),  the  court  will,  in  some  cases, 
allow  a  second  investigation  of  the  proceedings.  The  mere 
finding  a  bill  for  peijury,  however,  will  not  suffice,  because  it 
is  grounded  on  ex  parte  evidence,  nor  is  it  of  course  to  receive 
affidavits  impeaching  the  credit  of  witnesses  (n)«  Another  rea- 
son for  granting  a  new  trial  may  be  the  misdirection  of  the 
judge,  or  the  refusal  of  legal,  or  the  admission  of  improper 
evidence  (o)»  And  it  may  be  obtained  on  the  ground  that  the 
verdict  is  without,  or  contrary  to,  evidence,  if  the  judge  him- 
self expresses  his  dissatisfaction  of  the  issue  (/»)•  But  the  cir- 
cumstance that  the  verdict  was  obtained  because  the  pleadings 
were  defective,  will  not  be  allowed  to  operate;  thus  in  the  case 
6f  a  prosecution  for  not  repairing  a  highway,  the  court  will 
not  grant  a  new  trial  where  a  verdict  was  obtained  against  the 
bounty  in  consequence  of  a  defect  in  pleading  that  individuals  [^^S7] 
were  bound  to  repair  by  reason  of  their  tenure,  but  they  will 
stay  judgment  on  payment  of  costs,  until  another  indictment 
is  preferred,  to  try  more  effectually  the  point  really  contest- 
ed (^)*  And  it  is  a  general  rule  that  even  where  grounds  are 
laid  which  in  gene:^  are  sufficient,  a  new  trial  will  not  be  grant- 
ed to  encourage  a  disposition  to  litigate,  or  unless  it  is  necessarj* 
in  order  to  obtain  substantial  justice  (r), 

A  new  trial  cannot,  in  general,  be  granted  on  the  part  of  the 
prosecutor,  after  the  defendant  has  been  acquitted,  even  though 

(^)  2  Saik.  653.    Bui.  N.  P.  327.  (0  1  Bos.  &  Pul.  427. 

2Atk.  319.    2Wik.98.    1  Stra.  691.  (m)  Tidd,  879. 

2  T.  R.  113.   1  T.  R.  84.   1  Bla.  Rep.  (n)  Tidd,  879. 

298.    2  Bla.  Rep.  802»  3.    6  Mod.  (o)  2  Salk.  649.  2Wib.273.   Bui. 

22.    2  8»lk.647.  N.  P.  327.    Tidd,  879. 

(h)  8ay.  Rep.  27.  (i>>  1  Burr.  12.    2  Burr.  665,  936. 

(»)  1  T.  R.  717. 1  Bos.  &  PuL  429.  (q)  16  East,  223. 

n.  (a).  (r)  1  Buir.  54.    2  Balk.  644,  6,  8, 

ik)  6  Hod.  22.    1  Salk.  645.  653. 


[1]  Hassacbvbstts. — ^A  new  trial  will  not  be  mnted  in  a  criminal  case,  on 
the  g^und  that  further  testimony  to  impeach  the  credibility  of  a  witness  has 
been  discoreredt  bis  cbuscter  hkying  bees  testified  to  at  the  trial.  3  Man. 
T,  R.  261. 
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the  verdict  appears  to  be  against  evidence  {s)»    But  it  seems  to 
be  the  better  opinion,  that  where  the  verdict  was  obtained  by 
the  fraud  of  the  defendant,  or  in  consequence  of  irregularity  in 
his  proceedings,  as  by  keeping  back  the  prosecutor's  witnesses, 
or  neglecting  to  give  due  notice  of  trial,  a  new  trial  msy  be 
granted  (^).    It  has  been  laid  down,  that  the  court  cannot  grant 
a  new  trial  at  the  instance  of  the  defendant  without  the  consent 
of  the  king^s  counsel  (u),  but  this  doctrine  has  subsequently 
been  holden  to  be  unfounded  (w).    An  inferior  court  cannot, 
as  we  have  seen,  grant  a  new  trial  on  the  merits,  but  only  on 
account  of  some  irregularity  on  the  face  of  the  record;  which 
is  one  reason  for  removing,  by  certiorari,  into  a  court  of 
superior  jurisdiction,  and  which  must  be  done  before  convic- 
tion (x). 
[#658]       *^o  application  of  this  nature  can,  in  general,  be  heard, 
after  a  motion  in  arrest  of  judgment  (t<).     But  there  are  cases 
in  which,  if  it  appears  that  manifest  injustice  will  ensue  from  a 
strict  observance  of  the  rule,  the  court  will  waive  the  formality, 
and  admit  the  defendant  to  a  rehearing  (z).     And  diis  indul- 
gence will  sometimes  be  granted,  especially  if  it  appear  that  he 
was  not  acquainted  with  the  cause  that  induces  him  thus  to 
apply  until  after  he  has  moved  in  arrest  of  judgment  (a).    And 
the  court,  if  they  grant  a  rule  nisi  for  a  new  trial,  will,  at  the 
instance  of  the  party  applying,  make  it  a  part  of  the  rule  that 
the  defendant  shall  have  a  certain  time,  e.  g.  three  days  to  move 
in  arrest  of  judgment,  after  they  shall  have  given  their  opinion 
upon  the  motion  for  a  new  trial,  or  the  defendant  may  obtain  a 
rule  in  the  alternative:  though,  as  the  motion  in  arrest  of  judg- 
ment may  be  made  at  any  time  before  judgment  is  pronounced, 
it  should  seem  that  such  special  rule  is  not  necessary  (6),     It  b 


(»}  6  East,  315.  3  Smith,  407.  4 
BU.  C.  361.  2  Salk.  646.  1  Wils. 
298.  12  Mod.  9.  1  Lev.  124.  1  Sid. 
149,  153.  1  Ld.  Raym.  63.  •  Bac. 
Abr.  Trial,  L.  9.  Hawk.  b.  2.  c.  47. 
8. 12.  Tidd,  5  Bd.  881.  Satfne  in  pe- 
nal actions,  10  East,  268. 

(0  2  Salk.  646.  12  Mod.  9.  Sayer, 
90.  Hawk.  b.  2.  c.  47.  s.  12.  Bac. 
Abr.  Trial,  L.  9.  ace.  1  Sid.  153.  1 
Lev.  9.  cotU. 

(u)  1  Sid.  49^  50.  Boc.  Abr.  Trial, 
L.9. 

(tp)  1  Ld.  Raym,  63.    Bac.  Abr. 


Trial,  L.  9. 

(jr)  Ante,  •654^  •STS.  2  Salk.  65a, 
1  Stra.  113,  392,  499.  Fortes.  196. 
1  Douc^l.  380.  Holt.  184.  7  Mod. 
84.     13  East,  416.  n.  (b). 

(y)  2  Salk.  647.  1  Burr.  434.  Bac. 
Abr.  Trial,  L.  1.    Hand.  Prae.  13. 

(2)  2  Dougt.  797.  2  Com.  Rep. 
525.    Bac.  Ab.  Trial,  L.  1. 

(a)  Bac.  Abr.  Trial,  L.  1. 

(6)  Hand.  Pnc.  13.  1  Burr.  334. 
4  T.  R.  126.  See  Ibrma.  1  Bon. 
334.    4T.R.136.    Post, '663. 
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abo  to  be  observed  that  where  the  motion  for  a  new  trial  has 
been  duly  made  first,  and  afterwards  an  attempt  has  been  made 
to  arrest  the  judgment,  the  court  will  desire  die  latter  to  be  first 
argued,  because  all  the  delay  and  vexation  of  a  second  trial 
will  be  saved,  if  the  judgment  be  first  arrested  (c).  The  ap- 
plication must  be  made,  in  general^  within  four  days  exclusive;, 
after  the  entry  of  a  rule  for  judgment  as  is  uniformly  the  case 
in  civil  proceedings  fd).  But  the  courts  will  not  suffer  justice 
to  be  injured  by  a  strict  adherence  to  this  rule,  any  more  than 
to  that  which  we  have  just  stated,  but  will  interpose  after  the 
regular  time  whenever  their  interference  is  clearly  shown  to  be 
requisite  (e). 

*^The  motion  for  a  new  trial,  when  founded  on  the  facts  of  [^59] 
the  case,  is  made  upon  an  affidavit  of  the  circumstances  (f). 
When  the  ^plication  is  made,  all  the  defendants  who  have 
been   convicted   must  be    actually  present,  unless  a  special 
ground  be  laid  for  dispensing  with  the  general  rule  (^),  because 
the  conviction  fixes  so  strong  an  imputation  of  guilt  upon  them, 
that  the  court  will  be  sure  they  have  them  in  their  power  be- 
fore they  entertain  the  motion  for  a  revision  of  the  proceed- 
ings (A).     And  it  may  also  be  urged,  in  support  of  this  prac- 
tice, that  otherwise  the  party  most  criminal  might  keep  away, 
and  take  the  opinion  of  the  court  by  putting  forward  one  of  the 
defendants,  whose  guilt  was  less  apparent  or  less  atrocious ;  or 
those  not  present  might  abscond  on  hearing  that  their  applica- 
tion had  not  been  attended  with  success  (r)*     But  it  should 
seem  with  reference  to  the  proceedings  at  the  time  when  judg- 
ment is  given,  that  where  a  pecimiary  penalty  or  fine  only,  and 
not  corporal  punishment  can  be  awarded,  a  nevr  trial  might  be 
moved  for  in  the  absence  of  the  defendant,  «t  least  on  the  clerk 
in  court  undertaking  for  his  paying  the  fine  in  case  judgment 
should  be  given  against  him  (i).    The  court,  if  they  see  justice 
has  not  been  done,  may  order  the  matter  for  a  rehearing,  though 
not  in  the  form  which  they  use  when  a  regular  motion  is  grant- 


(c)  6  T.  B.  627.    Bm.  Abr.  Trial,  "(g)    11   East,  307.    2  Stra.  968, 
L.  1.  1227.    Ca».   K.  B.  29.    2  Bamjuxi. 

(d)  5  T.  R.  436.     11  East,  308.  412.     1  Seis.  Cas.  428.    Bac.  Abr. 
TidA,  5th  Ed.  882.  Trial,  L.  9.    Tidd,  882.     Com.  Dig. 

(e)  5  T.  R  437.  n.  a.  438.    Dougl.  Indictment,  N. 
170,  797.    1  East,  146.    11  EMt,  308. '        (A)  Id.  ibid. 

2  Stia.  845, 995.  2  Burr.  1189.  Tidd,  (»)  11  East,  307. 

5th  Ed.  882,  3.  (k)  Po«t*-l  Salk.  S5,  6.  400. 
(/)  ridd,  883, 4. 

Vol.  L  3  Y 
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ed  (/)•  And  where  some  of  die  defendants  have  been  convict- 
ed and'others  acquitted,  a  new  trial  may  be  gnmted  as  to  the 
former  without  impeaching  the  verdict  so  &r  as  it  relates  to 
the  latter  (m).  Where  the  defendant  is  in  custody  he  must 
apply  to  the  coilrt  for  a  habeas  corpus  to  bring  him  up,  in  order 
to  apply  for  a  revision  of  the^proceedings  (»)• 

When  the  application  is  regularly  made  in  court,  upon 
[*660]  ^grounds  prima  facie  sufficient  they  will  award  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted  (&)•  On  this  Ihe 
puisne  judge  of  the  court  applies  to  the  judge  who  tried  the 
cause,  unless  he  were  one  of  the  judges  of  the  court,  for  ^  re- 
port of  the  trial,  and  a  statement  of  his  opinion  respecting  its 
iherits  (p).  If  he  signify  his  dissatisfaction,  the  remedy  pray- 
ed for  is  usually  allowed ;  if  h^  declare  his  concurrence  with 
the  verdict  it  is  commonly  refused;  but  if  he  merely  report  die 
evidence  without  giving  any  decided  and  satisfactoty  opinion, 
the  court  will  admit  the  question  to  be  argued  before  them  (^. 
If  they  find  thbre  is  no  ground  for  the  application,  they  wil 
discharge  the  rule,  but  if  solid  ground  be  shown  th^  make  it 
absolute  (r). 

When  a  new  trial  is  granted  in  favour  of  two  defendants 
who  have  been  convicted,  while  others  have  been  acquitted,  in 
order  to  prevent  the  revival  of  proceedings  against  the  latter, 
there  are  two  methods  w^hich  may  be  adopted;  the  first  of 
these  is  to  alter  the  original  venire,  so  as  to  make  it  embnM;e 
those  only  who  have  been  acquitted,  and  the  other  is  to  make 
an  entry  on  the  record  that  the  verdict  was  improperly  ta^en 
Against  tho&e  who  were  convicted,  and  then  to  award  a  new 
trial,  as"^  far  as  they  are  concerned  (^)*  A  new  trial  wlU,  in 
general,  be  granted  without  compelling  the  defendant  to  pay 
the  costs  of  the  former  proceedings  (0* 
Motion  for  Before  the  expiration  of  the  rule  for  judgment,  the  defend- 
^T^^^^^  ant  may,  in  some  cases,  move  to  stay  the  sentence.  Thus  we 
have  seen  that  where  the  county  has  pleaded  a  wrong  plea  to 
an  indictment,  for  not  repairing  an  highway,  the  court  will, 


(I)  11  East,  309.    3  Burr.  1901^  BuL  N.  P.  337.    Tidd,  884. 

(«}  Bui.  N.  P.  327.     Tidd,  884*      d  entry  on  the  record.    8  T.  R  fidS, 


.    ,  6  T.  R.  638,  640.  Tidd,  882.  (r)  Hand.  Prac.  12. 

;«)  2  BuiT.  931. (9)  6  T.K  626,7,  640,    See  iom 


Hand.  Ptac.  12.  T,  640.    Last  vol.  Loud,  edit 

(/»)  BuL  N.  P.  337.    Tidd,  884.  {»)  8  T.  B.  378. 

ig)   B,  T.  B.  23.    BMneSp  439. 
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after  verdict  against  them,  ^stay  the  judgment  upon  payment  [*661} 
of  the  C06t8,  until  another  indictment  has  been  preferred,  which 
may  enable  them  to  throw  the  burden  of  repairing  on  the  parties 
presumed  to  be  liable ;  the  county  repairing,  if  necessary,  while 
the  matter  is  depending  (fi).  But  the  judgment  will  not  be 
stayed,  on  the  ground  that  the  witnesses  are  indicted  for  per- 
jury, until  diat  trial  has  been  decided  (xv).  Nor  wher6  the  hus- 
band and  wife  are  indicted  together,  b  it  any  groimd  of  staying 
judgment  against  the  latter,  that  the  former  has  not  appeared ; 
but  a  distinct  sentence  will  be  giv^n  (x)  [1]. 

In  the  King^s  Bench  at  any  time  between  the  conviction  and  Motion  in 
the  sentence,  or  immediately  at  the  assizes,  the  defendant  may  j^^gg^^|^l;^ 
move  the  court  in  arrest  of  judgment  (y).  The  causes  on  which 
this  motion  may  be  grounded,  although  numerous,  are  confined 
to  objections  which  arise  upon  the  face  of  the  record  itself,  and 
which  make  the  proceedings  apparently  erroneous ;  and,  there* 
fore,  no  defect  in  evidence,  or  improper  conduct  on  the  trial,  can 
be  urged  in  diis  stage  of  the  proceedings  (z).  Thus  it  is  no 
ground  of  arrest  of  judgment,  that  the  sheriff  by  whom  the 
panel  was  returned  is  the  prosecutor,  however  strong  a  reason 
it  would  have  been  of  challenge  (a).  But  any  want  of  sufficient 
certainty  in  the  indictment  respecting  the  time,  place,  or  of* 
fence,  which  is  material  to  support  the  charge,  as  well  as  the 
circumstance  of  no  ofence  being  charged,  will  cause  the  judg^ 
ment  to  be  arrested  (&)•  And  it  is  to  be  observed,  thait  none  of 
the  statutes  of  jeofails  or  amendments  extend  to  criminal  pro* 
ceedings;  and,  therefore,  essential  ^defects  in  the  indictment  are  [#^21 
not,  as  in  civil  cases,  aided  by  verdict  (c).  So  that  though  it 
was  formeriy  thought  that  this  motion  would  not  be  regarded 
in  case  of  conspiracy,  but  the  party  would  be  left  to  his  writ  of 


(n)  16 


16  East.  223.  231.    I  8alk.  77,  315.    1  Sid.  65. 

,   ,  1  Bla.  Rep.  404.  Com.  Dig.  Indictment,  N. 

(x)  R.  T.  H.  278,  9.    Com.  Dig,         (a)  I  Leach,  101. 


Indictment,  N.  (h)  4  Bla.  Com«  375.  3  Burr.  1901. 

(y)  5  T.  R.  445.    4  Harr.  St.  Tr.  1  East,  146.    Seci  ante,  *200,  *317, 

779.    11  Harp.  St.  TV.  289.    Comb.  •219,  •225,  •227,  aa  to  the  construe- 

364.    Hawk.  b.  2.  c.  48.  s.  1.    4  Bla.  tion  of  incQctm^nts. 

Com.  375.       See    proceedings,    II  (c)  4  Bla.  Com.  375.     Ante,  •298, 

Harg.  SU  Tr.  289.  ace,    Starkie,  252,  3,  4^  5,  cont. 

(z)  4  Burr.  2287.    1  Ld.  Raym. 


[1]  Nkw  York* — ^Thc  court  of  sessions,  bein^  a  court  of  inferior  jurisdiction, 
has  no  power  to  grant  a  new  trial,  after  a  verdict  on  the  merits,  nud  a  manda- 
mus was  awardeiC  to  compel  them  to  enter  judgment   1  A/tut.  Catcsy  179 
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error  (</),  it  is  now  settled  that  this  idea  is  entirely  destitute  of 
foundation  (e).  Nor  is  the  ground  of  arresting  the  judgment 
confined  to  the  indictment  alone,  it  may  be  found  in  any  part  of 
the  record,  which  imports^  that  the  proceedings  were  inconsist- 
ent or  repugnant,  and  would  make  the  sentence  appear  irregular 
to  future  ages  [1].  Thus  the  omission  in  the  caption  of  the  in- 
dictment,«of  the  words  ^^  then  and  there^^  in  the  statement  of 
the  swearing  of  the  jury  was  formerly  held  fatal;  because, 
without  them,  it  did  not  appear  that  the  oath  Was  taken  in  the 
county  where  the  offence  is  alleged  to  have  been  committed; 
but  the  law  is  now  otherwise  (y) ;  and  it  will  be  no  ground  for 
arresting  the  judgment  after  special  verdict  removed  by  cerdo- 
rari,  that  the  judge  who  tried  the  prisoner  is  not  stated  to  have 
been  of  the  quorum,  that  no  issue  appears  on  the  record,  or  that 
the  authority  of  the  justices  of  gaol  delivery  is  not  stated ;  for 
there  is  no  occasion  to  set  forth  the  commission  at  all,  by  virtue 
'  of  which  the  trial  proceeded,  there  is  no  necessity  for  an  issue 
on  a  capital  indictment,  and  the  judges  can  be  assigned  by  no 
one  but  his  majesty  (g)»  Nor  where  the  original  indictment  was 
against  three,  and  the  proceedings  are  removed  as  to  one  of 
•  them  only,  is  it  any  defect  that  no  notice  is  taken  of  the  other 
defendants  (A).  It  seems,  however,  to  be  a  general  rule,  that  as 
criminal  proceedings  are  not  aided  after  veixlict  by  any  of  the  sta- 
ffed] tutes  of  jeofails  or  amendments,  any  otjection  which  wouU 
have  beeii  fatal  on  demurrer,  will  be  equaUy  so  on  arrest  (A 
judgmei^t,  and  it  is  therefore  usually  ^reserved  till  this  time  in 
^      order  to  obtain  the  chance  of  an  acquittal  (f). 

The  defendant  may  move  at  any  time  in  arrest  of  judgment 
before  the  sentence  is  actually  pronounced  upon  him  (i)[2}; 
and  even  when  the  defendant  waives  the  motion,  yet  if  the  court 
upon  a  review  of  the  whole  case  are  satisfied  that  he  has  not 
been  found  guilty  of  any  offence  in  law,  they  will  of  themselves 

{d)  1  Saund.  301,  2.  (g)  4  Bum  2084,  5. 

(e)  Hawk.  b.  2.  c.  48.  8. 1.  n.  e.    1  (A)  4  Burr.  2086. 

SMind.  301,  2.  n.  (1.)  (t)  Ante,  *442,  '3. 

(/)  2  Stra.  901.    Com.  Dip.  Jadg-  {k)  5  T.  R.  445.    2  Burr.  801.    2 

ment,  N.;  but  see  ante,  *334,  as  to  Stra.  845. 
cation. 


[1]  MASSAcvirsBTTs. — if  a  criminal  has  been  airaigned  for  a  capital  offence 
betbre  a  single  justice,  he  may  moye  this  in  arrest  of  judgment  after  convic- 
tion.   2  Ma»9.  T,  J7.  303. 

[2]  Massachusstts. — ^The  defendant  may  moye  in  airest  of  judgment  after 
a  plea  of  mh  contendere.   2  Maet,  T,  JR.  116. 
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arrest  the  judgment  (/)  [1]»  But  if  the  sentence  is  once  pro- 
nounced^ though  before  the  actual  entry  of  the  judgment^  the 
court  are  not  bound  to  attend  at  all  to  a  motion  of  this  nature, 
even  though  a  formal  error  should  be  discovered  sufficient  to 
reverse  the  proceedings  (m),  but  the  defendant  is  left  to  his  writ 
of  error ;  though,  as  we  have  seen,  the  court  may,  without  any 
motion,  arrest  the  judgment  (n),  and  may  alter  their  sentence 
any  time  during  the  same  term  (o) ;  it  should  seem  that  the 
court  may,  if  they  think  fit,  arrest  the  judgment  notwithstand- 
ing it  has  been  given.  A  motion  in  arrest  of  judgment,  how- 
ever, cannot  ever  be  entertained,  after  judgment  against  the  de- 
fendant on  demurrer  (^).  In  this  motion,  as  in  that  for  a  new 
trial,  the  defendant  must  be  personally  before  the  court,  in  order 
to  procure  it  a  hearing ;  because  there  is  the  strongest  pre- 
sumption possible  that  he  is  guilty  (y).  But  where  the  jury  find 
a  verdict  in  which  they  submit  a  question  to  the  court,  though 
not  professedly  special,  his  presence  will  be  dispensed  with  on 
the  argument,  because  he  will  be  presumed  to  be  innocent  (r). 
Nor  18  there  any  occasion  for  his  presence  to  move  for  an  in- 
spection of  the  venire  and  other  process  («)•  And  it  should 
seem  *that  where  the  judgment  against  the  defendant  could  [#664] 
only  be  in  payment  of  a  fine,  the  court  might  dispense  with  his 
personal  appearance  (t).  If  the  defendant  is  in  actual  custody, 
he  must  apply  for  a  habeas  corpus  to  enable  him,  on  being 
brought  up,  to  make  the  motion  (u)«  When  an  application  of  ^ 
this  kind  is  made  at  the  assizes,  and  the  judge  thinks  it  is  open 
for.  discussion,  the  sentence  is  respited  in  order  to  take  the  opi- 
nion of  the  twelve  judges  (w)  ;  if  the  judge  thinks  that  the  ob- 
jections are  not  well  founded,  he.  then  passes  sentence  :  but  he 
may  nevertheless  respite  execution  in  order  to  take  the  opinion 
of  the  judges  upon  the  objections  (at).     If  the  judgment  is  ulti- 


(/)  1  East,  146.     11  Hary.  St  Tr.  412.    Com.  Dig.  In<Kctment,  N. 

290.  (r)  2  Stra.  1227.    2  Burr.  931. 

(m)  .3  Burr.  1901,  2,  3.  Com.  Dig.  It)  1  Batnard,  14r. 

Indictment,  N.  (/)  Post.^1  Salk.  55,  6^  400. 

fn)  1  East,  146.  (ti)  2  Burr.  931. 

\o)  6  East,  328.    1  M.  &  8. 443.  (w)  1  Leach,  360.    25  Geo.  H.  c. 

^)  2  Ld.  Uayro.  1221.  37.  s.  3  &  4.    1  Leach,  101.  2  Leach, 

9)  2  Burr.  930,  1.    2  Stra.  844^  1104. 

1  Bla.  Rep.  209.    2  Baniard,  (x)  2  Leach,  1026, 7. 


[1]  MABSACRUssm. — ^ir  the  fiicts  charged  in  the  indictment  do  not  consti- 
tute a  crime,  the  court  will  direct  the  judgment  to  be  arrested,  although  the 
defendant  has  pleaded  guilty.    1  Aiata.  T.  B.  l3!9. 
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mately  arrested,  all  the  proceedings  will  be  set  aside,  and  jttdg^ 
ment  of  acquittal  will  be  given ;  but  it  will  be  no  bar  to  a  sub* 
sequent  indictment,  which  the  prosecutor  may  immediately 
prefer  (y). 
Process  af.  If  the  defendant  be  in  custody,  or  the  crime  be  capital,  he 
to  bring  in  ^^^  ^^  course  be  remanded  to  prison  in  the  interval  between 

defendant  conviction  and  sentence,  if  any  be  allowed  to  transpire  (%\  Bat 
to  receive  ,-.  ^  ,,-  .,  v       \  / 

judgment,  if  the  cause  of  prosecution  be  a  mere  misdemeanour,  and  he  be 

found  guilty  in  his  absence,  as  we  have  seen  frequently  occurs, 
a  capias  is  awarded  and  issued  to  bring  him  in  to  r^eive  his 
judgment ;  and,  if  he  absconds,  he  may  be  prosecuted  even  to 
oudawry  (a)*    As  this  process y  however,  corresponds  widi  that 
on  indictment  found,  and  the  object  of  both  is  the  same,  to  com- 
pel the  appearance  of  the  defendant  and  enforce  his  submission 
to  the  laws,  it  will  not  be  necessary  here  to  enter  into  the  sub- 
ject of  the  process,  which  we  have  already  attempted  to  de- 
tail (*). 
[#665]       *Iii  <^^^  of  &  conviction  for  a  misdemeanour,  if  the  defendant 
be  present,  he  will  of  course  be  committed  during  the  interval, 
unless  the  prosecutor  will  consent  to  his  liberation  on  his  re- 
cognizance to  appear  and  receive  judgment  (c).   But  the  length 
of  his  imprisonment  will  be  considered  by  the  court  in  deciding 
on  the  sentence  (</)• 
Of  com-        In  this,  as  well  as  in  earlier  stages  of  the  prosecution,  in  case 
w^^^t^    of  trifling  misdemeanours,  the  courts  have  power  to  allow  a 
prosecu-    compromise,  in  order  to  render  some  satisfaction  to  the  party 
tweenver-  immediately  injured  (e).    This  may  be  done  by  suffering  the 
^hI^^     defendant  to  confer,  or  as  it  is  commonly  called,  to  specJt  -with 
'  the  prosecutor;  after  which  if  the  latter  declares  that  he  is  sa- 
tisfied, the  court  will  only  impose  a  trifling  fine  for  the  injury 
to  the  public  welfare  (/)•    But  this  mode  of  compromise  has 
been  censured  when  entrusted  to  inferior  magistrates,  as  allow- 
ing the  prosecutor  to  become  a  witness  in  the  cause  from  which 
he  is  to  derive  benefit,  and  encouraging  the  commencement  of 


(y)  Ante,  •304,  ♦443.    3  P.  Wms.  R»nd*  15, 16. 

439.    4  Co.  45.    Com.  Dig.  Indict-  (d)  I  East,  160. 

ment,  N.    4  Bla.  Com.  375.  (e)  4  Bla.  Cora.  363,  4.    Ante  *r» 

(z)  4  Harg.  St  Tr.  779.  ♦«,  •430. 

(a)  4  Bla.  Com.  375.  '  (/)  4  Bla.  Com.  363,  4.     Dick. 

(6)  See  ante,  •337  to  ^370.  Sess.  155,  6.    Ante  •7,  •S. 

(r)  1  East,   159.     4  Burr.  2539. 
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criininal  prosecutions  rather  for  the  sake  of  private  advantage 
than  the  great  purposes  of  public  justice  (g).  But  this  reason- 
ing scarcely  appears  conclusive*  For  there  are  many  instances 
where  the  legidature  have  themselves  offered  rewards  to  per- 
sons who  are  the  means  of  convicting  the  guilty,  and  who  are 
to  derive  a  most  evident  advantage  from  conviction,  and  one 
far  more  certain  than  the  mere  chance  of  recompense  from  the 
defendant,  and  who  are  still  competent  witnesses  (A).  It  is  not, 
thet^fore,  true,  *^  that  the  rules  of  evidence  are  entirely  sub- 
verted (t)."  And  it  has  been  urged  with  apparent  force,  that  the 
justices,  whom  Mn  Justice  Blackstone  considers  as  the  most 
improper  to  be  entrusted  *with  such  a  power,  are,  in  fact,  the  [#666] 
best  fitted  to  exercise  it  with  judgment;  because  they  are,  from 
their  local  knowledge,  much  better  acquainted  with  the  charac- 
ter and  circumstances  of  the  parties,  than  the  judges  who  are 
acquMnted  only  with  the  facts  produced  in  evidence  (i). 

It  is  also  not  unusual  for  the  court,  in  order  to  defray  the 
costs  of  the  prosecution,  to  intimate  an  inclination  to  mitigate 
the  punishment,  on  the  ground  of  the  defendant's  paying  them 
or  advancing  a  sum  for  that  purpose  (!)•  And,  in  conformity  to 
this  principle,  it  has  been  holden  that  where,  on  an  indictment 
against  a  master  for  ill-treating  his  parish  apprentice,  the  de- 
fendant gave  a  security  for  the  expenses,  of  the  proceedings,  on 
an  intimation  from  the  court  that  his  imprisonment  would,  on 
that  account,  be  reduced  from  twelve  months  to  six,  the  note 
was  founded  on  a  good  consideration,  and  consequendy  the 
transaction  was  legal  (m)«  And  where,  by  leave  of  the  magis- 
trates, the  party  referred  it  to  the  master  to  ascertain  the  costs 
the  prosecutor  had  incurred,  as  well  as  the  damages  he  had 
sustained  by  the  original  injury,  and  he  had  accordingly  fixed 
them  at  sums  for  which  the  defendant  was  attached,  it  was 
holden  that  he  could  not  be  discharged  at  the  end  of  twelve 
calendar  months,  though  the  damages  were  less  than  £20^ 
under  48  Geo.  Ill*  c.  123.  because  the  ground  of  the  imprison- 


Cj' W  BhL  Com.  364.  (f)  Hawk,  bl  2.  c.  25.  s.  3,    Bac. 


Ante  *7,  *8.  Abr.  Indictment,  A.    11  East,  46,  48. 

0  4  Bla.  Com.  364.  (m)  11  Eaat,  46,  48.    Bac.  Ab.  In. 

k)  Dick.  Sess.  156.  in  notes,  and  £ctmeiit»  A.  16  East,  301.  4  Campb. 

11  East,  4^  48.  46. 
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ment  was  regarded  as  criminal  (n).    Since,  then,  a  compromise 
is  thus  enforced,  its  legality  can  scarcely  be  disputed. 
^^^  ^       '^  ^^  defendant  after  removing  an  indictment  for  a  misdemea- 
between    ^^^^  ^^^o  the  King's  Bench  by  certiorari,  and  conviction  there, 
[*667]   but  before  judgment  is  pronounced,  *die,  his  bail  will  not  be. 
judgment  discharged  from  their  recognizance  until  the  costs  of  the  pro- 
secution are  paid  (o). 
Benefit  of      But  by  far  the  most  important  circimistance  intervening  bs^- 
clergy  .     t^^g^  conviction  and  judgment,  is  the  claim  and  allowance  of 
the  benefit  of  clergy ^  in  those  cases  where  it  is  by  lav  to  be 
^  granted*     It  is  of  course  claimed  immediately  before  jadgment 
at  the  assizes*     This  is  one  of  the  most  singular  relics  of  old 
superstition  and  certainly  the  most  important.    Hut,  by  a 
mere  form,  without  the  shadow  of  existing  reason  to  support 
it,  the  severity  of  the  common  law  should  be  tempered,  may 
seem  strange  to  those  who  have  been  accustomed  to  regard  our 
criminal  law  as  a  regular  fabric,  not  only  attaining  great  prac- 
tical benefit,  but  built  upon  solid  and  consistent  principles. 
The  benefit  of  clergy  is,  no  doubt,  of  great  practical  advantage, 
compared  to  the  dreadful  list  of  offences  whi<^  would  odierwise 
be  punished  as  capital;  but  it  would  be  well  wordiy  of  an  en- 
lightened age  to  forsake  such  a  subterfuge,  and  at  once,  with- 
out resorting  to  it,  to  apportion  the  degree  of  suffering  to  the 
atrocity  and  the  danger  of  the  crimes  {p]. 
Hiitory  of      The  history  of  this  singular  mode  of  pardon,  if  so  it  can  be 
cleMv!      termed,  is  both  curious  and  instructive.     In  the  eariy  periods 
of  European  civilization,  after  the  final  desQ*uction  of  4ie  Ro- 
man empire,  the  church  obtained  an  influence  in  the  political 
affairs  of  nations,  which  threw  a  peculiar  colouring  over  th^ir 
original  institutions.     Monarchs  who  were  desirous  of  atoning 
for  atrocious  offences,  or  of  obtaining  the  sanction  of  heaven  to 
their  projects  of  ambition,  were  easily  persuaded  to  confer  im« 
munities  on  the  clergy,  whom  they  regarded  as  the  vicegerents 
r#553i  of  heaven.     Presuming  on  these  favours,  that  ^aspiring  body 
soon  began  to  claim  as  a  right  what  had  been  ori^nally  con- 


(n)  2  M.  &  S.  201;  bat  see  13  East,  (/)  See  also  obsernitions,  Fost  C. 

190.  L.  305,  6. 

(o)  8  T.  B.  409.    5  W.  &  M.  c.  11. 

*  AatobcMAtoTelcinriB  geiMn],«e64Bb.C.3SI.  SHale|3SSiift3n.  Index  Clerrr.  Foct. 
C  L.  Index  Clergy.  Wilfiant  J.  Fekny.^Y.  BuniJ.Clernr,II.  C«n.Dis.Jii9tieea,T.  Bm. 
Ab.FdiNiTyGv  ^^^ 
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ferred  as  a  boon,  and  to  found  their  demand  to  civil  exemptions 
on  a  divine  and  indefeasible  charter,  derived  from  the  text  of 
Scripture,  ^'  touch  not  mine  anointed  and  do  my  prophets  no 
harm  (y)-"  It  need  excite  no  surprise,  that  they  were  anxious 
to  take  advantage  of  their  dominion  over  the  conscience,  to 
exempt  themselves  from  the  usual  consequences  of  crime.  To 
the  priests  impunity  was  a  privilege  of  no  inconsiderable  value. 
And  so  successful  was  the  pious  zeal  to  shield  those  who  were 
dedicated  to  religion,  from  the  consequences  of  any  breach  of 
temporal  enactments,  that  in  several  countries  they  obtained  a 
complete  exemption  from  all  civil  liabilities,  and  declared  them- 
selves responsible  only  to  the  pope  and  his  ecclesiastical  minis^ 
ters  (r).  They  erected  themselves  into  an  independent  com- 
munity, and  even  laid  the  temporal  authorities  under  subjec- 
tion (^).  Nobles  were  intimidated  into  vast  pecuniary  benefac- 
tions, and  princes  trembled  at  the  terrors  of  spiritual  denun- 
ciatton.  In  England,  however,  this  authority  was  always 
comparatively  feeble*  The  complete  exemption  of  the  clergy 
from  secular  punishments,  though  often  claimed,  was  never 
universally  admitted  (^).  For  repeated  objections  were  made 
to  the  demand  of  the  bishop  and  ordinary  to  have  the  clerks 
remitted  to  them  as  sooo  as  they  were  indicted  (u).  At  length, 
however,  it  was  finaQy  setded  in  the  reign  of  Henry  VI.  that 
the  prisoner  should  first  be  airaigned,  and  might  then  claim  the 
benefit  of  clergy  as  an  excuse  for  {heading,  or  might  demand  it 
after  conviction :  and  the  latter  of  these  courses  has  been  al- 
most invariably  adopted  to  allow  the  prisoner  the  chance  of  a 
verdict  of  acquittal. 

*But  if  the  privileges  of  the  church  were  less  dangerous  in  [*669] 
England  than  on  the  continent,  they  soon  became  more  exten- 
sive. They  not  only  embraced  every  order  of  clergymen,  but 
were  claimed  for  every  subordinate  officer  of  religious  hovises, 
with  the  numerous  classes  of  their  retainers.  And  so  Uberal 
was  the  applicati<Hi  of  these  dangerous  benefits,  that,  at  length, 
every  one  who  in  those  days  of  ignorance  was  able  to  read, 
though  not  even  initiated  in  holy  orders,  became  entided  to  de- 


(9)  Keilw.  181.    P.  S.  105, 15.  (t)  2  Hale,  324. 

(r)  2  Hale,  324.    4  Bla.  Com.  366.  (t)  KeUw.  180.    2  Hale,  372,  377. 

Bum  J.  Clergy,  U.    Williams  J.  Fe«  4  Bla.  Com.  366. 

lony,  V.  (tt)  2  Hale,  377.    4  91s.  Com.  366. 

Vol.  I.  3  Z 
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mand  them,  such  reading  being  deemed  evidence  of  lua  clerical 
profession  (w).  The  privileges  of  the  clergy  were  recognized 
and  confirmed  by  statute  in  the  reign  of  Edward  the  Third  (a:)* 
It  was  then  enacted,  that  all  manner  of  clerks,  secular  as  well  as 
religious,  should  enjoy  the  privileges  of  holy  church  for  all 
treasons  or  felonies,  except  those  immediately  affecting  his  ma- 
jesty«  To  the  advantage  of  this  provision  all  who  could  read 
were  admitted  (t/}«  But  as  learning  became  more  common,  this 
extensive  interpretation  was  found  so  injurious  to  the  security 
of  social  life,  that  the  legislatiu*e,  notwithstanding  the  opposition 
of  the  church,  were  compelled  to  afford  a  partial  remedy.  In 
the  reign  of  Henry  the  Seventh  (z),  a  distinction  was  drawn  be- 
tween persons  actually  in  holy  orders,  and  those  who,  in  other 
respects,  secular,  were  able  to  read,  by  which  the  latter  were 
only  allowed  the  benefit  of  their  learning  once,  and  on  receiving 
it  to  be  branded  in  the  left  thumb  with  a  hot  iron,  in  order  to 
afibrd  evidence  against  them  on  any  future  occasion.  The 
church  seems  to  have  lost  ground  in  the  succeeding  reign,  pro- 
bably in  consequence  of  the  separation  of  England  from  the  sway 
of  the  Roman  pontiff;  for  all  persons,  though  actually  in  orders, 
1*670]  were  rendered  liable  to  be  ^branded,  in  the  same  way  as  the 
learned  class  of  laymen  (a)*  But,  in  the  time  of  Edward  the 
Sixth,  the  clergy  were  restored  to  all  the  rights  of  which  they 
were  deprived  by  his  predecessor,  except  as  to  certain  atrocious 
crimes  which  it  became  necessary  more  uniformly  to  punish  (A}» 
At  the  same  time,  some  of  the  more  enormous  evils  attendant 
on  this  general  impunity  were  done  away.  Murder,  poisoning, 
burglar)^  highway  robbery,  and  sacrilege  were  excepted  from 
all  that  privilege  which  was  confirmed  as  to  inferior  offences  (c). 
But  peers  of  the  realm  for  the  first  offence  were  to  be  discharged 
in  every  case,  except  murder  and  poisoning,  even  though  unable 
to  read  (d). 

But  here  we  must  pause  before  we  proceed  to  follow  the  gra- 
dual improvement  of  this  privilege,  to  inquire  what  was  origi- 
nally done  with  an  offender  to  whom  it  was  allowed,  by  those 


w)  2  Hale,  372.  (»)  4  Hen.  VIT.  c.  13. 

x)  25  Edw.  III.  c.  4.  (a)  28  Hen.  VHI.  c.  1 .  s.  7.     32 

ly)  2  Hale,  272,  3,     Kel.  lOD,  101,      Hen.  Vlll.  c.  3.  s.  8. 

102.     Hawk.  b.  2.  c.  33.  s.  5.     Wil.  (A)  1  Edw.  VI.  c.  12.  s.  10. 

Hams  J.  Felony,  V.     See  Mode  of  (c)  Id.  ibid. 

Admission  of  defendant  convicted  of  (<f)  1  Edw.  VI.  c.  12.  s.  14 

Manslaug^hter.    1  Salk.  61. 
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ecclesiastical  authorities  ^ho  claimed  the  right  of  judging  him, 
and  in  what  manner  the  power  of  the  church  in  this  respect  was 
ultimately  destroyed.  It  appears  that  after  a  layman  was  burnt 
in  the  hand,  a*clerk  discharged  on  reading,  or  a  peer  without 
either  burning  or  penalty,  he  was  delivered  to  the  ordinary  to  be 
dealt  with  according  to  the  ecclesiastical  canons  (<?).  Upon  this, 
the  clerical  authoride$  instituted  a  kind  of  purgation,  the  real 
object  of  which  was  to  make  him  appear  innocent,  who  had 
been  already  shown  to  be  guilty,  and  to  restore  him  to  all  those 
capacities  of  which  his  conviction  had  deprived  him  {f).  To 
effect  this  the  party  himself  was  required  to  make  oath  of  his 
innocence,  though  before  he  might  have  confessed  himself  guilty* 
Then  twelve  compurgators  were  called  to  testify  their  belief  in 
the  falsehood  of  the  charges.  Afterwards  he  brought  forward 
witnesses  completely  to  establish  that  *innocence  of  which  he  [#671] 
had  induced  so  weighty  a  presumption.  Finally,  it  was  the  of- 
fice of  the  jury  to  acquit  him;  and  they  seldom  failed  in  their 
duty  ( j^).  If,  however,  from  any  singular  circumstance  they 
agreed  in  the  justice  of  the  conviction,  the  culprit  was  degraded 
and  compelled  to  do  penance  (^).  As  this  seldom  occurred, 
and  the  most  daring  perjuries  were  thus  perpetually  committed, 
the  courts  of  common  law  were  soon  aroused  to  abridge  the 
power  of  these  clerical  tribunals.  They,  therefore,  sometimes 
delivered  over  the  privileged  of  felony,  when  his  guilt  was  very 
atrocious,  without  allowing  him  to  make  purgation;  the  effect 
of  which  proceedings  was  his  perpetual  imprisonment  and  inca*  "" 
pacity  to  acquire  personal  or  to  enjoy  real  estate,  unless  released 
by  his  majesty's  pardon  (i).  But  the  severity  of  this  proceeding 
almost  rendered  it  useless;  and  it  became  absolutely  necessary 
for  the  legislature  to  interfere,  in  order  to  prevent  the  contemp- 
tible peijuries  which  this  absurd  ceremony  produced  under  the 
sanction  and  pretence  of  religion.  This  desirable  object  was 
effected  in  the  reign  of  Elizabeth,  and  the  party,  after  being  al- 
lowed his  clergy  and  burnt  in  the  hand,  was  to  be  discharged 
without  any  interference  of  the  church  to  annul  his  convic- 
tion  [k)* 


(e)  Hob.  291.    4  Bla.  Com.  368.  (A)  Hob.  289.    4BIa.  Com.  364. 

{/)  Hob.  291.    3  P.  yfua.  447,  a  (i)  3  Pr.  Wms.  448, 9.  4  Bfau  Com. 

4  Bla«  Com.  368.  368. 

(g)  Hob.  291.  3  Pr.  Wms.  447, 8.         (k)  18  Bliz.  c.  7.  2  Sess.  C.  265  to 

4  Ma.  Com.  364.  282.   3  P.  W.  444^  5,  6. 
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The  clerical  process  being  thus  abolished^  it  was  thought  pro- 
per, at  the  same  time,  to  empower  the  temporsd  judges  to  inflict 
a  further  punishment,  where  they  should  regard  it  as  proper. 
The  18  Eliz.  c.  7.  empowered  them,  therefore!^  to  direct  the 
convict  to  be  imprisoned  for  a  year  or  any  shorter  period.  But 
the  law  on  this  subject  wad  still  in  many  inspects  imperfect.  Fe- 
males were  still  liable  to  the  punishment  of  death  without  any 
exemption,  in  all  cases  of  simple  felony;  because  being  never 
[♦672^  eligible  to  the  clerical  office,  they  were  not  included  *in  any  of 
the  extensions  of  the  benefit  of  clergy.  No  other  proof  need  be 
adduced  to  show  the  absurdity  of  the  very  foundations  of  the 
system  (/)•  At  length  it  was  enacted  that  women  convicted  of 
simple  larcenies  under  the  value  of  lO^.  should  be  punished  with 
burning  in  the  hand  and  whipping,  exposure  in  the  stocks,  or 
imprisonment  for  any  period  less  than  a  year  (m).  And  in  the 
reign  of  William  and  Mary  they  were  admitted  to  all  the  privi- 
leges of  men,  in  clergyable  felonies,  on  praying  the  benefit  of 
the  statute  (/i) ;  though  they  can  only  once  be  allowed  this  means 
of  escaping  (0).  In  the  same  reiga,  the  punishment  of  burning 
in  the  hand  was  changed  for  a  more  visible  stigma  on  the 
cheek  {p)^  but  was  soon  afterwards  brought  back  to  the  original 
practice  (y). 

Hitherto  all  laymen  except  peers,  who,  on  their  conviction, 
were  found  unable  to  read,  were  liable  to  suffer  death  for  every 
clergyable  felony.  But  it  was  at  length  discovered,  that  igno- 
rance instead  of  an  aggravation  was  an  etcuse  for  guik,  and  that 
the  ability  to  resA  was  no  extenuation  of  crime  (r) ;  and,  there- 
fere,  hy  5  Ann,  c.  6.  the  idle  ceremony  of  reading  was  abolish- 
ed («),  and  all  those  who  were  before  entided  to  clergy  on  read- 
ing, were  now  to  be  admitted  without  any  such  form  to  its  be- 
nefits. At  the  same  time  it  was  sensibly  felt  that  the  branding, 
which  had  dwindled  into  a  mere  form,  and  the  yearns  imprison- 
ment which  the  judges  were  empoweiled  to  inflict,  were  very  inade- 
quate punishments  for  many  clerg3^1e  offences;  and,  therefore, 
the  court  were  authorized  to  commit  the  offenders  to  the  house 


(0    Fost.  C.  L..  305,  6,    2  Hale,  (p)  10&  11  Vir.  HI.  c.23.  SP.W. 

371  2.  451. 

Cm)  21  Jac.  I.  c.  6.    Foet  305,  6.  {q)  5  Ann  c.  6.    3  P.  W.  451. 

{n)  3  &  4  W.&  M.  c.  9.  8.5.  Fost.  (r)  Foat  305,  6. 

506.  (»)  Foat.  305,  6.    3  P.  VT.  443,  4. 

(e)  4  &  5  tr.  &  M.  c.  24.  8. 13. 
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of  correction,  for  any  time  not  less  than  six  months  nor  exceed^ 
ing  two  years,  and  to  double  it  in  case  of  escaping  U\  Further 
alterations  *have  since  been  made  iri  the  penalties  consequent  [*673] 
upon  clergy.  The  4  Geo*  I.  c.  11  (tf),  and  6  Geo«  I*  c.  33.  pro-* 
vide,  tliat  the  court  on  the  allowance  of  this  benefit,  for  any  lar- 
ceny whether  grand  or  petit,  or  other  felonious  theft  not  ex- 
cluded from  the  statutable  indulgence,  may^  instead  of  judgment 
of  burning  in  case  of  men,  and  whipping  in  Ihat  of  females,  di- 
rect the  offender  to  be  transported  for  seven  years  to  America, 
which  has  been  since  altered  to  any  part  of  his  majesty's  colo- 
ftiea  {x»).  To  return  within  the  period  was,  at  the  same  time, 
made  felony  without  benefit  of  clergy*  And  by  several  subse- 
quent provisions,  many  wise  alterations  have  been  made  respect- 
ing transportation,  and  the  mode  of  treating  offenders  while  un« 
der  its  sentence  {x).  At  length  the  burning  in  the  hand  was  en- 
tirely done  away,  and  the  judges  are  empowered  to  sentence  the 
criminal,  in  its  room  and  in  addition  to  the  former  penalties,  to 
a  peciuiiary  fine,  or,  except  in  the  case  of  manslaughter,  to  pri- 
vate whipping,  not  more  dian  thrice  to  be  inflicted,  in  the  pre- 
sence of  three  witnesses  (y).  Provisions  were  at  the  same  time 
made  for  the  employment  of  this  description  of  convicts  in  peni« 
tentiary  houses,  where  a  system  of  reformation  might  be  adopt- 
ed, and  an  experiment  made  how  far  punishment  might  become 
conducive  to  its  noblest  and  most  legitimate  use— the  reforma- 
tion and  benefit  of  the  offender  {zi*  But  this  regulation,  though 
applauded  by  Blackstone  (a),  and  other  humane  writers  (&), 
after  having  been  continued  by  several  subsequent  acts  (c),  was 
recently  suffered  to  expire  {d).  It  appears  from  these  several 
modem  regulations,  *'that,  as  observed  by  Mr,  Justice  Foster,  [#674] 
we  now  consider  benefit  of  clergy  or  rather  the  benefit  of  the 
statutes  as  a  relaxation  of  the  rigour  of  the  law,  a  condescension 
to  the  infirmities  of  the  human  frame,  exempting  offending  in- 
dividuals in  some  cases  from  the  punishment  of  death  and  sub- 


f; 


U)  5  Ann  c.  6.  s.  3.  (d\  4  Bla.  Con.  371, 2. 

[u)  See  observations  on  this  sta-  {b)  See  Monta^rue's  Collection  of 

lute,  3  P.  W.  490.  Opinions  on  the  Punishment  of  Death* 

(vf)  19  Geo.  m.  c.  74.  vol.2. 

(x)  16  Geo.  n.  c  15.    8  Geo.  m.  (c)  24  Geo.  m.  it  3.  c.56.  38  Geo. 

e.  IS.    19  Geo.  in.  c.  74.    31  Geo.  m.  c.24.  34  Geo.  m.  c.  60.  39  Geo. 

III.  c.  46.    24  Geo.  III.  sess.  2.  c.  56.  III.  c.  53. 

[y)  19  Geo.  m.  c.  74.  s.  3.  {d)  35  liarch,  1802.  2  Witt.  J.  443. 


I 


z)  19  Geo.  m.  c.  74.  s.  5  to  27.         Id.  408. 
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jecting  them  to  milder  punishment;  and  therefore  in  the  case 
of  clergyable  felonies,  we  now  profess  to  measure  the  degree  of 
punishment  by  the  real  enormity  of  the  offence,  and  not  as  the 
ignorance  and  superstition  of  former  times,  suggested  by  a  blind 
respect  for  sacred  persons  or  sacred  functions,  nor  by  an  absurd 
distinction  between  subject  and  subject  originally  owing  to  im- 
pudent pretension  on  one  hand,  and  to  mere  fanaticism  on  the 
other  (r). 

Having  thus  sketched  out  the  progress  of  benefit  of  clergy, 
to  our  own  times,  we  have  now  to  inquire  more  particularly, 
who  are,  at  the  present  day,  entided  to  receive  it — ^for  what 
crimes  it  must  be  granted—at  what  time  and  in  what  manner 
it  is  to  be  demanded — ^how  it  is  to  be  allowed — and  what  con- 
sequences will  follow  its  reception* 
What  per-     It  may  be  collected  from  the  preceding  statement,  that  all 
entitled  to  P^^^^i^  whether  they  are  able  to  read  or  not  (f\  and  women  as 
the  benefit  well  as  men  (^),  are,  at  the  present  day,  entided  once  to  receive 
the  benefit  of  clergy,  in  all  crimes  where  it  is  allowed,  and  in- 
stead of  being  condenmed  to  die,  may  be  sentenced  to  any  of 
those  discretionary  penalties  to  which  we  have  already  al- 

■ 

luded  (A).  It  has,  indeed,  been  supposed  that  Jews  and  odier 
infidels,  and  heretics  who  could  not  by  possibility  become 
priests,  were  not  admitted  to  clergy  until  the  ceremony  of  read- 
ing was  abolished  (i) ;  but  it  has  been  urged  that  in  this  case, 
they  could  not  now  receive  it,  as  the  5  Ann,  c.  6.  only  dispenses 
r*675]  ^di  the  necessity  of  reading  in  the  case  of  those  ^persons  who 
would,  on  that  proof  of  their  learning,  have  before  been  entitled 
to  claim  it  {k).  But  though  all  are  thus  equally  entided  to  clergy 
on  the  first  offence,  persons  actually  in  orders  have  still  a  great 
preference  over  mere  laymen;  for  they  have  a  right  to  an  im- 
mediate discharge  without  any  imprisonment,  corporal  suffering, 
transportation  or  disgrace,  for  these  were  introduced  instead  of 
the  branding  from  which  they  were  at  all  times  exempted  (/)• 
And  to  this  immunity  they  are  entided,  not  once  only,  but  as 
often  as  they  may  need  it  (m).  Peers  of  the  realm  al^o,  having  a 
voice  and  a  seat  in  parliament,  are  still  entided  to  their  discharge, 


'672.  (/)  2  Hale,  Z7^  5.    4  Bla.  Com* 


(e)  Fost.  305,  6.  (Ar)  4  Bla.  Com.  374. 

(/)  Ante '672.  (/)  2  Hale,  " 

Iff)  Ante  •673.  373. 

(A)  Ante  *673.  (m)  Id.  ibid. 

(0  11  Co.  39.  b.  2  Hale,  273. 
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by  virtue  of  1  Edw.  VI.  c.  12.  without  any  corporal  pumshment 
or  indignity  whatever,  though  only  for  the  first  time  they  are  con- 
victed (n).  And  this  provision  has  been  holden  to  extend  to 
peeresses  {o).  But  when  a  statute  takes  away  clergy  generally, 
and  contains  no  exceptions  or  provision  in  favour  of  peers  or 
clergy,  they  are  not  entitled  to  the  privilege  (/>).  And  in  strict- 
ness of  law,  the  goods  both  of  clergymen  and  peers,  are  liable 
to  forfeiture  in  cases  where  they  are  .entided  to  the  benefit  of 
clergy  (y). 

The  benefit  of  clergy  seems  never  to  have  extended  in  this  For  what 
country  to  high  treason,  or  to  have  embraced  misdemeanours  ^y  be^ 
inferior  to  felony  (r).  For  the  state,  at  all  times,  so  far  resist-  cl«med- 
ed  the  encroachments  of  the  church  as  to  preserve  the  guard 
which  the  law  had  thrown  round  the  person  of  the  sovereign; 
and  it  seems  that  there  were  also  some  peculiar  acts  of  violence 
which  were  regarded  as  declarations  of  open  hostility,  and,  there- 
fore, included  within  the  meaning  of  treason,  as  lying  in  wait 
i^on  the  highway,  burning  houses,  and  ravaging  and  destroying  [^676] 
a  country  (/)•  It  was  also  doubted  whether  petit  treason  was 
not  excluded  fSrom  clergy  (^};  but  the  contrary  was  clearly 
shown  by  the  statute  25  Edw.  III.  st*  3.  c.  4.  which  allows  the 
privilege  of  clergy  in  all  treasons  and  felonies  except  those  af- 
fecting his  majesty.  It  is  therefore  a  general  rule,  that  clergy 
is  to  be  admitted  in  every  description  of  felony,  except  where 
it  is  taken  awky  by  some  subsequent  le^slative  provision  (u). 
And  it  is  also  laid  down  that  where  any  latter  act  of  parliament 
takes  away  clergy  in  a  case,  where  by  the  statute  of  Edward  it 
would  have  been  admitted,  it  only  applies  to  such  parties  as  are 
expressly  named  in  the  act,  and  is  to  be  taken  strictly  (w).  And, 
therefore,  where  clergy  is  taken  away  from  the  principal,  it  is  not 
necessarily  taken  from  the  accessary  either  before  or  after  the 
fact,  unless  he  be  particularly  included  in  the  words  of  the  sta- 


(n)  2  Hale,  276,  r.    4  Bla.  Com.  Felony,  V. 

3/3.    1  Leach,  147,  8.  (t)  2  Hale,  333,  346,  327.    Fost. 

(o)  11  Haig.  St.  Tr.  262,  3,  4.    1  192,  3.    Hawk.  b.  2.  c.  33.  a.  22.    4 

I^ach,  146.  B]&,  Com.  374. 

[p)  2  Hale,  374.  (t)  Hawk.  b.  2.  c.  33.  a.  21. 

[q)  Co.  Lit.  391.  a.  post  *689.  (u)  2  Hale,  330, 335.   Hawk.  b.  2. 

[r)  2  Hale,  326,  7.    Hawk.  b.  2.  e.  c.  33.  s.  23.    4  Bla.  Com.  373.    WU. 

33. 8.  20.   Stamf.  P.  C.  124.  a.  11  Co.  liams  J.  Felony,  V. 

29.  b.    2  Inst.  150,  629,  634.    4  Bla.  (tv)  2  Hale,  335,    Hawk.  b.  2.  c. 

Com.  574.    Com.  Dig.  Justices,  Y.  3.  33.  s.  26.    Williams  J.  Pdony,  V. 
Burn  J.  Clergy,  U.  3.    Williams  J. 
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tute  (ar)«  So  if  U  be  tak^p  from  the  aQce»69iy  aione,  it  will  not 
^xclud^  the  principal  (^).  Nor,  if  the  accessary  before  the  of- 
feace  be  excluded,  will  it  affect  the  accessary  after  (2;).  AikI 
where  a  ptatute  creates  a  oew  felony  genenmy,  without  qkea- 
tioning  clergy,  it  wiU  be  allowed  to  the  offender  (a).  So  if  it 
only  exclude  it  in  certain  circumstances,  it  will  be  allowed  in 
every  other  circumstance,  as  if  it  denies  it  after  conviction  by 
verdict,  it  will  not  be  refused  on  standing  mute,  though  this 
now  amounts  to  a  conviction  (b).  But  where  the  act  takes  it 
away  from  the  offence  generally,  there  it  can  in  no  case  be  ad- 
mitted (c). 
[*6yy]  *  We  com^  now  to  c<»^ider  what  offences  have  been  ousted  of 
clergy  by  particular  statutes*  Tlie  crime  of  petit  treasm  was 
first  excluded  from  the  benefit  of  clergy  by  the  23  Hen*  VIII. 
c.  I*  which  denied  it  to  those  who  were  convicted  of  it  by  ver- 
dict or  confession;  but  made  no  provbion  for  standing  mute, 
cbaUeoging  peremptorily,  or  refusing  to  answer*  Those  cases 
were,  therefore,  included  in  the  25  Hen.  VIII.  c.  3»  and  both 
acts  were  by  the  39  Hen*  VIII*  c*  3*  made  perpetuid.  These 
provisions  were,  in  effect,  repealed  by  die  I  £dw*  VI*  c*  12. 
which  restored  clergy  in  all  caacs,  except  those  therein  men- 
tioned, in  which  it  was  graataU^  before  the  beginning  of  the 
reign  of  Henry  the  Eighdi;  but,  according  to  some  opinions, 
were  revived  by  the  5  BgigA  6  ]Edw*  VI.  (d)*  It  is,  however, 
strongly  contended  that  no  such  revival  ever  reaUy  was  in  con- 
templation ;  and  that  the  true  ground  on  which  clei^gy  is  denied 
to  persons  convicted  of  this  crime,  is  that  it  is  included  in  the 
term^  ^^  wilful  murder,"  a$  excluded  from  clergy  by  1  £dw. 
VI*;  and  of  which  indeed  it  is  only  an  atrocious  species  (r). 
At  all  events,  it  seems  that  the  only  mode  by  which  clergymen 
can  be  excluded  from  this  benefit,  in  case  of  petit  treason,  is  by 
including  it  in  the  terms  ^^  wilful  murder;"  for  the  privileges 
of  persons  actually  in  orders  are  excepted  in  all  the  statutes  of 
Henry  the  Eighth,  and  are  only  set  aside  in  the  1  Edw.  V^I.  to 


(x)  U  Co.  37.  2  Hal^  335, 6.  Foat.  (b)  2  Hde,  335.  Hawk.  b.  2.  c  33. 

355.  4  Qb.  Com.  373.  BumJ.CleF.  s.  28.    Fost  358.    Barn  J.  Clcig>, 

gy,  II.  3.  II.  3. 

(jf)  XI  Cq..^  to3a.  Sav.46.  Hjtwk.  (c)  Fqst.  358.    Cqw.  D\g,  Justices, 

b.  2.  c.  33.  8.  26.  Y.  2. 


! 


[z)  2  JWt.  335.  (rf)  11  Co.  29. 

a)  2  Hal^,  335.  B«c.  Ab.  Felony,     .    (4  1  Hale,  340.  Fost33Q.   Qawk 


G.   Bum  J.  Clergy,  U.  3.  b.  2- c.  33.  8,5?. 
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which  we  have  already  alluded  {/).  It  is  certain,  however, 
that  accessaries  were  not  ousted  of  clergy  by  any  of  these  con- 
flicting statutes*  But  by  the  4  and  5  Ph.  &  M.  c.  4*  the  acces- 
saries before  the  fact  in  diis  and  many  other  felonies  previously 
excluded  from  clerg}%  were  placed  on  the  same  fooling  with 
principals.  And  all  the  difficulties  that  arose  from  the  principle 
which  we  have  already  stated,  that  where  the  statutes  only 
spoke  of  conviction^  they  did  not  oust  *those  of  clerg}^  who  stood  r*678] 
mute,  challenged  more  than  the  number  allowed  them^  or  re- 
fused to  answer,  were  obviated  by  the  3  &  4  W*  &  M.  c.  9, 
which,  in  all  cases,  makes  those  circumstances,  in  this  respect, 
equivalent  to  a  conviction* 

Murder^  with  malice  prepense,  is  also  excluded  from  clergy 
by  the  statutes  of  Henry  the  Eighth  {g) ;  and,  whether  those 
statutes  were  revived  or  entirely  repealed,  it  is  specifically 
named  in  the  1  £dw»  VL  c.  12*  and  has  ever  since  been  the  ob- 
ject of  capital  sentence*  In  this  case  also,  accessaries  before  the 
fact  are  deprived  of  clergy  by  the  statutes  of  Philip  J^nd  Mary. 
And  the  1  Jac.  I.  c*  8.  makes  it  felony  without  benefit  of  clergy 
to  stab  another  having  no  weapon  previously  drawn,  but  dot^ 
not  extend  to  abettors*  ^  • 

The  principal  offender  attainted  or  convicted  of  breaking  any 
house  by  day  or  by  night,  any  person  being  therein  and  thereby 
put  in  fear,  was  deprived  of  the  benefit  of  clergy  by  1  Edw* 
VI*  c.  12.  s*  10*  in  all  cases  except  the  challenging  peremp- 
torily more  than  twenty,  which  casua  omissus  is  provided  for, 
as  in  other  cases,  by  the  act  of  William  and  Mary  (A)-  And 
a  nocturnal  breaking  into  a  booth  or  tent,  in  a  fair  or  malrket, 
any  person  being  therein,  though  not  put  in  fear,  was  reduced 
to  the  same  condition  (i).  And^  at  lengdi,  every  description  of 
burglary^  whether  any  one  were  within  the  house  or  not,  was 
made  liable  to  the  same  penalties  (k);  and  accessaries  before  the 
fact  were  deprived  of  the  benefit  which  had  before  been  taken 
away  from  the  principal  (/)• 


(/)  Tost.  330.  Com.  Dig.  Justices,  East,  P.  C.  523. 

Y.  4.  (i)  5&i6  Edw.  VI.  c.  9. 

iff)  23  Hen.  VIH.  c.  1.    25  Hen.  (k)  18  Eliz.  7. 

VIII.  c.  3.    2  Hale,  374.  (/)  3  &  4  W.  &  M.  c.  9.    2  East,  P. 

(A)  3  &  4  W.  &  M.  c.  9.  s.  2.    2  C,  52S. 
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Arson^  or  the  wilful  burning  of  the  house  of  another  [1],  is  not 
one  of  the  crimes  ousted  of  clergy  by  the  1  Edw.  VI.;  and| 
therefore,  it  has  been  contended  that  this  can  only  be  dcme  by 

[^679]  virtue  of  the  statutes  of  Henry  the  Eighth,  *which  we  have 
regarded  as  effectually  repealed  (m).  The  statute  of  Philip  and 
Mary  (/i),  however,  expressly  takes  away  this  benefit  from  ac- 
cessaries before  the  fact;  and  on  this  provision  some  very  able 
authorities  rest  the  ground  by  which  it  was  supposed  to  be 
taken  away  from  principals  (o).  To  this  conclusion  M n  Jus- 
tice Foster  comes,  after  a  long  and  learned  discussion  of  die 
principles  and  meaning  of  the  statutes.  But  this  position  ap- 
pears to  be  decidedly  at  variance  with  die  doctrine  laid  down, 
that  all  statutes  ousting  clergy  must  be  taken  stricdy,  so  that 
die  exclusion  of  one  partj^  shall  not  affect  another,  even  were 
he  more  deeply  guilty  (j>).  Perhaps  it  may  be  put  upon  anodier 
ground  than  those  stated  by  the  learned  judge,  viz.  that  this 
crime  was  not  clergyable  at  common  law,  because  it  was  re- 
garded as  an  act  of  open  hostility,  and  as  partaking  of  the  na- 
ture of  treason  (^).  But  all  doubts  upon  this  point  have  been 
removed  by  a  modem  statute  (r). 

Robbery^  or  the  forciHdllaking  of  property  from  the  person, 
by  putting  in  fear,  was,  when  committed  in  or  near  an  highway, 
excludefl  from  clergy  by  die  1  Edw.  VI.  c.  12.  s.  10.  except 
when  the  culprit  challenged  more  than  twenty  of  the  jurymen. 
The  cases  which  were  thus  left  unaffected  the  3  &  4  W.  &  M. 
c.  9.  brought  under  the  same  penalty;  for,  by  that  statute,  rob- 
bery is  to  be  punished  with  death,  wherever  committed,  and  in 
whatever  way  the  offender  is  substantially  convicted  (*).  In 
order  to  oust  him  of  clergy,  there  must  be  an  actual  taking,  the 
party  injured  must  be  put  in  fear,  and  the  theft  must  be  com- 

r*680]  mitted  in  his  presence  (f).     Where  these  are  combined,  *acces- 

(m)  11  Co.  30.  (r)  9  Geo.  I.  c.  22.    2  East,  P.  C. 

(n)  4  &  5  P.  &  M.  4.  lOir,  1031,  1032. 

(o)  Fort.  333,  4,  5.    2  Hale,  347.          f#)  2  East,  P.  C.  785.    Ante  •6?8 

Com.  Dig.  Justices,  Y.  5.  n.  h. 

(p)  Ante  •260,  •ere.  (0  1  Hale,  532,  3.    4  Bla.  Com. 

(q)  Ante  •ers,  *e,    4  Bla.  Com.      243. 
374.    2  Hale,  333. 


[1]  New  YoEK.^Where  a  person  is  indicted  for  burning  the  dwelling-house 
of  another,  if  it  be  in  fact  the  dwelling-house  of  such  person,  the  court  wiH 
not  inquire  into  the  tenure  or  interest  of  the  occupant.    2  JbAnt.  Rep.  105. 
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saries  before  the  fact  as  well  as  priacipals  are  in  all  cases,  ex- 
cluded from  clergy  (u)« 

Robbery,  by  breaking  into  a  dwelling-house,  any  person  be- 
ing therein  and  put  in  fear,  is  excluded  from  clergy  by  the  1 
£dw.  VI.  c.  29«  s.  10.  By  the  4  &  5  Ph.  &  M.  c.  4.  acces- 
saries before  the  &ct  to  such  a  breaking,  accompanied  with  lar- 
ceny, are  ^o  excluded.  Under  this  act,  however,  there  was 
still  a  necessity,  not  only  for  some  one  to  be  in  the  house,  but 
put  in  fear.  But  the  5  and  6  Edw.  VI.  c.  9.  excludes  from 
clergy  the  person  who  robs  in  a  house,  booth  or  tent,  the  inha- 
bitant or  any  part  of  his  family  being  there,  whether  they  are 
waking  or  sleeping.  And  the  39  Eliz.  c.  15.  makes  it  felony 
without  benefit  of  clergy  to  take  property  to  the  value  of  5«.  in 
any  dwelling-house,  although  no  person  is  within  at  the  time 
the  felony  is  committed.  And  the  9  &  10  «W.  &  M.  c«  9.  s.  1. 
takes  clergy  from  any  person  taking  goods  in  a  dwelling-house, 
where  any  one  is  at  the  time,  of  whatever  value,  and  if  no  one 
is  there  at  the  time,  then  if  the  property  amounts  to  the  value 
of  Ss»  as  well  from  accessaries  before  the  fact  as  from  those  ac- 
tually engaged  in  the  felony. 

Grand  larceny  is  also,  in  several  instances  of  peculiar  ag- 
gravation, excluded  from  clergy.  Thus  stealing  privately  from 
the  person,  without  the  knowledge  of  the  party  on  whom  the 
theft  is  conunitted,  was  by  the  8  Eliz.  c.  4.  rendered  thus  high- 
ly penal.  But  this  statute  makes  no  mention  of  accessaries 
either  before  or  after,  and  they  might  therefore  be  admitted  to 
the  benefit  of  the  statute  {xo)»  Nor  could  any  principals  in.  the 
first  degree  upon  such  an  occasion  be  ousted  of  the  privilege, 
for  the  hand  that  stole  was  alone  to  be  affected  by  this  provi- 
sion (x).  Several  decisions  have  very  nicely  marked  out  the 
situations  *to  which  the  act  applies  (y) ;  but  it  is  unnecessary  [#6tfl] 
to  state  them,  as  it  has  been  holden  to  be  repealed  by  the  48  • 
Geo.  III.  c.  129.  which  provides  for  the  crime  a  lighter  and 
more  suitable  penalty  (s). 

Horse-Stealing  is  one  of  the  crimes  excluded  from  clergy  by 


(u)  4  &  5  Ph.  &  M.  c.  4.    3  &  4  (x)  1  Leach,  8. 

W.  &  M.  c.  d.  8. 1.    1  Hale,  5^7.  ly)  1  Leach,  240,  241,  443,  495. 

(tcr)  1  Leach,  8.    1  Hale,  529.  Post  2  Leach,  788. 

356.    Hawk.  b.  2.  c.  oSi.  8. 59.    Com.  {z)  1  Leach,  444.  n.  a. 
I>t|^.  Justices,  Y.  9. 
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the  1  Edw.  VI.  as  to  principals,  and  by  the  31  £liz«  c.  12.  s* 
5.  all  accessaries  both  before  and  after  the  fact  are  placed  in 
the  same  condition*  But  this  last  provision  has  been  holden  to 
extend  only  to  those  who  were  regarded  as  accessaries  at  the 
time  the  act  was  framed,  and  not  to  those  who  have  been  sub- 
sequently declared  thus  to  be  partakers  in  the  gailt;  so  that 
though  persons  knowingly  receiving  stolen  propertji;  have  been 
made  accessaries,  yet  this  has  no  antecedent  reference,  and  a 
party  receiving  a  stolen  horse  is  not  ousted  of  clergy  (a). 
Stealing  sheep  or  other  cattle  has  also  been  made  felony  with- 
out benefit  of  clergy  (6);  which  term  "  other  cattle"  has  been 
subsequently  explained  as  intending  bulls,  cows,  oxen,  steers, 

bullocks,  heifers,  calves  and  lambs,  and  no  other  animals  (c). 

•  •  • 

Aiders  and  assisters  are  also  specifically  named  in  these  provi- 
sions. 

Stealing-  cloth  from  the  tenter  in  the  night  time  and  em- 
bezzling naval  stores  to  the  value  of  209.  were  }daced  beyond 
the  benefit  of  clergy  in  the  reign. of  Charles  the  Second (r). 
Taking  away  manufactures  from  bleaching-grounds,  has  re- 
cently been  visited  with  a  similar  penalty,  both  as  to  agents 
and  procurers  (f).  The  same  provision  was  soon  apj^ied  to 
stealing  to  the  value  of  more  than  forty  shillings  upon  any 
navigable  river  (^).  And  stealing  ftx>m  vessels  in  distress  and 
plundering  them  when  wrecked,  were,  from  the  cruelty  they 
[*682]  exhibited,  and  the  *frequency  with  which  they  were  practised 
on  the  coast,  excluded  from  all  clergyable  benefits  (A). 

By  the  10  &  11  W.  III.  c.  23.  any  person  who,  in  any  ^hopy 
warehouse^  coach-house^  or  stable^  steals  goods,  wares  or  mer- 
chandizes, to  the  value  of  40s.  is  excluded  from  the  benefit  of 
clergy.  But  this  seems  neither  to  extend  to  rases  where  the 
felon  is  outlawed  nor  to  accessaries  of  any  description  (i).  And 

•  to  bring  the  offender  within  this  act,  it  must  be  a  stealing  in 
the  house,  so  that  a  man  who  waits  at  a  distance  to  receive  the 
goods,  though  engaged  in  ti  common  purpose,  is  not  deprived 
of  his  clergy  (;&)•     It  seems  also  that  the  shop  or  warehouse 


(a)  Post.  3r2,3.    Com.  Dig.  Y.  11.  (^)  24  Geo.  II.  c.  45. 

h)  14  Geo.  11.  c.  6.  (A)  12  Ann  St.  2.  c.  18.    26  Geo. 

(c)  15  Geo.  II.  c.  24.  II.  c.  19. 
(e)  22  Car.  II.  c.  5.  8.  3.    39  &  40  (i)  Hawk.  b.  2.  c.  38.  9.  65. 

Geo.  III.  c.  89.  (*•)  1  Leach,  17.  n.  a.    Post,  356. 

(/)  18  Geo.  n.  c.  27.    '  Com.  Dig.  Justicel^  Y.  W. 
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must  be  a  place  of  sale,  not  only  for  general  purposes,  but  as  to 
the  pardcular  Article  stolen;  so  that  a  common  warehouse  where 
goods  are  deposited  previous  to  exportation  is  not  thus  pro- 
tected (/),  nor  is  &e  string  an  tttxcle  sent  to  be  repaired,  with- 
in the  statute  (m).  And  though  coach-houses  and  stables  which 
are  also  mentioned  in  the'act  are  not,  in  general,  places  of  sale, 
the  principle  of  Ae  provision  extends  only  to  goods  usually 
found  in  such  places  (/i).  Money,  whether  current  or  foreign, 
is  holden  not  to  be  within  the  terms  '^  goods,  wares,  and  mer- 
dize  (0)/'  And  if,  on  the  evidence,  it  appear  the  place  was 
broken  open,  the  indictment  cannot  be  supported,  because  force 
excludes  the  idea  of  privacy  (p)*  So  anxious  have  the  courts 
been  to  narrow  as  far  as  possible  the  construction  of  a  statute  so 
highly  penal,  and  so  disproportioned  in  its  penalty  to  the  moral 
guilt  of  the  offender* 

Commerce  being  thus  protected,  a  law  almost  equally  *se-  [*683] 
vere  was  enacted  to  preserve  the  habitation  from  the  depreda- 
tions of  the  desperate.  By  the  12  Ann,  c.  9.  stealing  to  Ae 
value  of  40»,  in  a  dwelling-house  or  out^house  adjoining,  though 
without  either  bredcing  or  concealment,  and  whether  any  per- 
son be  within  or  not,  is  felony  without  clergy  in  all  the  agents 
and  assisters.  From  this  provision,  however,  apprentices  un- 
der the  age  of  fifteen  years,  who  rob  their  masters,  are  express- 
ly excepted. 

Sacrilege  was  one  of  those  crimes,  which  at  common  law 
were  not  admitted  to  clergy,  at  least  it  was  in  the  discretion 
of  the  ordinary  to  refuse  it  to  the  party  convicted  (y).  At 
all  events,  it  was  precluded  from  this  advantage  by  1  Edw.  VI. 
t.  12.  s.  10.  in  all  cases  except  challenging  more  than  twenty, 
which  was  supplied  by  the  statute  of  William  and  Mary  (r). 
But  it  does  not  seem  that  the  accessaries  to  this  crime  are  ex- 
cluded from  clergy^  except  the  offence  amount  to  burglary,  or 
the  rule  of  common  law  be  still  regarded  as  prevailing. 

Rapes  (*),  unnatural  offences  (^),  and  forcible  marriage  («), 
are  all  severally  excluded  from  clergy. 

(0  1  Leach,  28r,  334.    Post.  77.  Y.  10. 

2  East,  P.  C.  643.    Com.  Dig.  Jus-  (a)  2  Hale,  333.   Hawk.  b.  2.  c.  33. 

tices,  Y.  10.  8. 77. 

(m)  1  Leach,  334.  n.  a.   8  Mod.  165.  (r)  3  &  4  W.  &  M.  c.  9. 

(n)  Post.  7^  9.    1  Leach,  304.  (»)  18  Eliz.  c.  7. 

(0)  1  Leach,   52,  241.    Post.  79.  (0  25  Hen.  VOL  c.  6.  5  Eliz.  c.  17. 

Com.  Dig.  Justices,  Y.  10.  (u)  39  Eliz.  c.  9.    3  Hen.  VU.  c.  2. 

(/»)  Post  79.    Com.  Dig.  Justices, 
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The  increase  of  the  national  debt  and  the  national  conb' 
merce,  and  the  consequent  importance  of  all  pdper  securities, 
have  caused  yorg'er^  to  be  made  felony  without  benefit  of  cleiigy 
by  a  variety  of  statutes.  Thus  clergy  is  taken  away  from  the 
forging,  altering,  or  uttering  as  true,  when  forged,  any  bank 
bills,  notes,  or  other  securities  (w) ;  army  or  navy  debentures  (x); 
the  hand  of  the  receiver  of  the  postfines  (y),  or  of  the  receiver 
[#684]  or  accountant  ^general  of  the  court  of  Chancery  (z);  South 
sea  (a),  or  East  India  bonds  (A);  writings  under  the  seal  of 
the  London  or  Royal  Exchange  assurance  (0«  letters  of  at- 
torney, or  other  powers  to  receive  or  transfer  stock,  or  annui- 
ties, or  personating  a  proprietor  to  transfer  them  or  receive  the 
dividends  (</);  stamps  to  defraud  the  revenue  (^);  and  Medi- 
terranean passes  under  the  hand  of  the  lords  of  die  admiralty,  to 
protect  a  vo3rager  from  the  piracies  of  the  barbarian  corsairs  (J^m 

It  is  also  felony  without  benefit  of  clergy,  to  forgb  or  counter- 
feit any  stamp  or  mark  to  denote  the  standard  of  gold  or  silver 
plate,  and  to  commit  several  other  oflFences  which  have  a  similar 
elFeet  and  tendency  ( j")*  So  also  is  the  personating  or  procur- 
ing to  be  personated  any  seaman  or  odier  perscm  entided  to 
wages  or  other  naval  em<duments,  or  any  of  hb  personal  repre- 
sentatives; and  the  taking  or  procuring  to  be  taken  any  false 
oath  in  order  to  obtain  a  probate  or  letters  of  administration  in 
order  to  procure  such  payments;  and  the  forging  or  procuring 
to  be  forged,  and  the  uttering  or  publishing  as  true  any  seaman's 
counterfeited  will  or  power  of  attorney  (A),  The  forging  of 
any  marriage  licoise  or  register  is  also  marked  with  the  same 
severity  (i).  And,  by  several  more  general  provisions,  almost 
every  species  of  foi^;ery,  with  intent  to  defraud,  that  can  be 
imagined  whether  in  the  name  of  a  jeal  or  fictitious  person,  is 
made  capital.    By  the  25  Creo.  II,  c.  25.  the  forging  any  deed, 


(w)  2  East,  P.  C.  1003.  8  &9  W. 
111.  c.  20.  8.  36.  11  Geo.  I.  c.  9.  12 
Geo.  I.  c.  32.  15  Geo.  11.  c.  13.  13 
Geo.  III.  c.  79. 

ix)  5  Geo.  I.  e.  14.    9  Geo.  I.  c.  5. 
tf)  32  Geo.  H.  c.  14. 
(z\  12  Geo.  I.  c.  32. 
(a;  9  Ann  c.  21.   6  Geo.  I.  c.  4  and 
11.     12  Geo.  I  C.32. 

[b)  12  Geo.  L  c.  32. 

[c)  6  Geo.  I.  c.  18.  a.  13. 

[d)  8  Geo.  I.  c.  22.    9  Geo.  L  c. 


i; 


i; 


12.    31  Geo.  n.  c.  22.  s.  77. 

(e)  10  Ann  c.  19.  a.  97,  37  Geo. 
m.  c.  90.  27  Geo.  m.  c.  13.  s.  46. 
12  Geo.  m.  c.  48;  and  see  all  the 
stamp  acts. 

(/)  4  Geo.  n.  c,  18. 

(g)  31  Geo.  n.  c  32.  s.  14.  13 
Geo.  m.  c.  52  and  59.  24  Geo.  lU. 
Seas.  2.  c.  53. 

(A)  31  Geo.  II.  c.  10.  9  Geo.  m.  c. 
30. 

(i)  26  Geo.  n.  c.  S3. 
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w31,  testament,  bond,  bill  of  exchange,  promissory  note  for  the 
payment  of  money  or  any  indorsement  thereon,  "i^or  any  receipt  [=^685] 
or  acquittance  either  for  money  or  goods  with  intent  to  defraud 
another,  and  the  uttering  or  publishing  the  same  as  true,  is 
made  felony  and  excluded  iiom  the  benefit  of  the  statute*  It 
18  also  an  offence  of  the  same  degree  to  forge  or  utter  as  true  a 
counterfeit  acceptance  of  a  bill  of  exchange,  or  the  number  or 
principal  sum  of  any  note,  bill,  or  other  security  for  the  pay- 
ment of  money,  or  any  warrant  or  order  for  the  paym^it  of 
money,  or  the  delivery  of  goods  (*). 

Besides  these  offences,  there  are  many  others  which  have  been 
•created  by  statute,  and  at  the  same  time  ousted  of  clergy.  To 
enumerstte  all  these  with  the  constructions  that  have  been  put 
upon  them,  would  be  entering  too  minutely  into  the  law  of 
crimes  and  punishments  itself  for  our  present  design  (/)•  We 
will,  therefore,  only  observe,  in  general,  that  where  clergy  is 
taken  away  from  the  offence  itself,  as  in  case  of  murder,  rob- 
bery, burglary,  rape,  and  unnatural  offences,  a  principal  in  the 
second  degree  being  present,  aiding  and  abetting,  is  excluded ; 
but  where  the  person  committing  the  crime  is  specifically  named, 
as  in  the  case  of  stabbing,  aiders  and  abettors  are  not  intended  (m). 

As  the  marine  law  did  not  allow  of  clergy  in  any  case,  under 
the  28th  Hen.  VIII.  c.  15.  the  practice  of  the  admii;iedty  courts 
leaning  to  mercy  rather  than  extreme  rigour,  was  till  very  lately 
to  direct  the  entire  acquittal  and  discharge  of  an  offender  con- 
victed before  them  of  an  offence  which  if  it  had  been  committed 
on  shore  would  have  been  clergyable  (n).  So  that  if  a  defend* 
ant  were  indicted  of  murder,  and  on  the  trial  it  appeared  to  be 
only  manslaughter,  he  was  altogether  acquitted  {o\  But  now^ 
by  39  Geo.  III.  c.  ^7.  all  marine  felonies  are  to  be  *tried  and  [*686] 
adjudged  by  the  same  rules  as  if  they  had  occurred  on  shore, 
and  if  any  person  be  indicted  of  murder  he  may  be  convicted 
of  manslaughter,  admitted  to  clergy  in  like  manner,  and  be  sen- 
tenced to  the  same  punishment  as  in  any  court  of  ordinary  cri- 
minal jurisdiction. 


(it)  7  Geo.  n.  c.  32.    18  Geo.  HI.  Fost.  356, 7, 8.  id.  Preface,  V.  4BIa. 

c.  18.  Com.  373.    Ante,  •260,  •679. 

(0  8eeCro.C.C.8Ed.  538to556,  (n)  Fost  288,  9.    Moor,  746.    4 

alphabetical  Table  of  felonies  with  Bla.  Com.  374,  3. 
and  without  clergy.  (o)  Fost  288,  a 

(m)  1  Hale,  sSi^  537.  3  Hale,  359. 
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At  what        By  the  smcient  commoii  law,  wh^n  the  mode  of  dttowiag.che 

ey^may^be  henefit  of  clergy  was  by  the  ordinary  demanding  the  party  ac- 

applied     cused  to  be  delivered  over  to  the  spiritual  authorities,  this  was 

frequently  done  soon  after  the  arrest  or  before  any  plea  to  the 

indictment  (p).     But  after  the  statute  of  Westminster  the  First, 

€•  2«  it  became  idle  practice  to  hold  «i  inquisition  respecting  the 

right  of  the  prisoner  to  clergy,  and  his  guilt  or  innocence,  i>efore 

the  demand  was  complied  with  (^).     At  length  it  was  c<msider- 

ed,  ^at  it  would  be  more  beneficial  to  die  prisons*  not  to  allow 

clergy  until  after  his  conviction,  by  which  means  he  obtained 

the  benefit  of  a  trial,  and  the  chance  of  an  entire  acquittal  (r). 

And  it  is  now,  therefore,  the  constant  practice  to  allow  it  after 

verdict  and  before  the  delivery  of  the  sentence  (f).    But  if, 

through  any  mistake,  judgment  of  death  were  pronounced,  it 

would  be  allowed  after  attainder,  md  even  at  lihe  very  scaf- 

'  fold  (f)«     And  if  the  oiFender  s^and  obstinately  mute,  it  is  also 

to  beattowed  after  sentence,  anciently  of  penance,  and  now  of 

death,  at  the  discretion  of  the  judges  (u). 

Howbene.      "Th^  u^ual  form  of  granting  the  benefit  of  clergy  is  for  the 

gy  is  to  be  clerk  to  ask  the  prisoner  what  he  has  to  say  why  judgment  of 

and^^ro-    ^^^^  should  not  be  pronunced  upon  him  and  then  to  desire  him 

["^687]   to  fall  on  his  knees  and  pray  the  ^benefit  of  the  statute;  which 

ceedings    }^g  ^j^^g  ^^^  ^^  court  grants  it  to  him  without  delay  (w).     This 

form  seems  to  arise  from  the  terms  of  the  5  Ann,  c.  6.  which 
abolished  the  necessity  of  reading,  and  allowed  cltrg}^  to  all 
who  should  pray  the  benefit  of  that  acL  But  it  camiot  be 
doubted  that  if  the  prisoner  should  obstinately  refuse  to  pray  it, 
the  court  would  ex  debito  justitis  allow  it  {x)»  When  a  peer 
prays  his  clergy  so  as  to  be  discharged  without  any  further  pun- 
ishment, to  which  we  have  seen  he  is  entided,.he  specifically 
avers  that  he  is  a  peer  of  the  kin£dQ^l  having  a  place  and  voice 
in  parliament,  and  prays  the  benefit  of  the  1  £dw.  VL  c.  12.  (y] 
which  is  granted  him,  and  he  is  at  the  same  time  commonly  re- 


(/>)  2  Inst  164.  2  Hale,  277.  Burn 
J.  Clergy,  II.  4,  Williams  J.  Felony, V, 

(9)  2  Inst.  164.    2  Hale,  378. 

Ir)  2  Inst  164.  2  Hale,  239.  Burn 
J.  Clergy,  II.  4.  Williams  J.  Feloi^, 
V. 

(9)  2  Inst  164.  2  Hale,  239.  Burn 
J.  Cleryy,  IL  4.    Williams  J.  Feloiyr, 

(0  2  Dyer,  205.  a.  Com.  Dig.  Jus- 


tices, Y.  16. 

(w)  2  Hale,  239. 

(w)  4  Bla.  Com.  370.  n.  2. 

(x)  2  Hale,  321,  378,  381.  Com. 
Dig.  Justices,  Y.  16.  Burn  J.  Cler|;>, 
li.  4.  Williams  J.  Felony,  Y.  ace 
Christian  4  Bla.  Com.  370.  n.  2.  Coun- 
sel's  argument,  2  Leach,  1108.  roti/.. 

(y)  5  Harg.  St  Tr.  180.  2  Hjle, 
396. 
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minded  that  he  cannot  have  it  upon  a  second  conviction  (z). 
The  judgment  entered  on  this  occasion  is  ^^and  ther^re  it  is 
considered  that  he  be  set  at  liberty  according  to  the  form  of  die 
statute  in  such  case  made  and  provided  (a)*"  When  it  is  pray« 
ed  by  a  clerk  in  holy  orders,  that  fact  is  alleged  as  entitling  him 
to  an  immediate  discharge;  and  an  entry  to  that  effect  is  made 
on  the  record  (3). 

On  the  benefit  of  clergy  being  demanded  by  a  comn^on  per-  Counter 
son,  who  can  only  once  receive  it,  the  crown  may  file  a  counter*  ^ 
plea,  stating  that  he  has  had  it  before  in  order  to  bar  his  present 
claim  (c).  So  when  a  party  is  indicated  in  one  county  for  steal- 
ing  goods  feloniously  taken  by  him  by  robbery  in  another  coun- 
ty, if  he  pray  clergy,  it  is  said  that  it  must  be  answered  by  coun- 
terplea  of  the  robbery  (</)•  In  this  plea,  the  former  indictment 
need  not  be  stated  with  verbal  precision  (e).  Nor  can  *the  pri-  [^f^OM] 
soner  take  advantage  of  any  defect  in  the  proceedings  on  which 
he  has  been  previously  convicted  (^f).  But  the  court  will  aHow 
him  until  the  ensuing  session  to  frame  his  replication  if  they 
think  proper  (j^)*  In  this  he  may  reply  nul  tiel  record,  and  deny 
that  he  is  the  person  named  in  the  plea  of  the  prosecutor  (/i). 
Upon  this  issue  will  be  joined  and  a  jury  returned  instanter  to 
try  it,  any  of  whom  the  prisoner  may  challenge  (?)•  The  jury 
are  then  to  be  sworn  to  try  the  question  of  identity  in  issue  (i). 
Of  the  former  allowance  of  clergy  the  certificate  of  the  clerk  of 
the  crown  or  of  the  peace  will  be  sufficient  evidence  (/)•  And  if 
the  jury  find  against  the  defendant,  sentence  of  deat!h  must  be 
pronounced  against  him,  and  the  entry  upon  the  record  will  be 
*^  And  because  by  the  inspection  of  the  record  before  our  lord 
the  king  sent  hither,  it  appears  that  I.  S.  was  before  indicted 
for  that  he,  &c*  (setting  forth  the  effect  of  the  proceedings,) 
and  that  Hb  is  the  same  person,  therefore  it  is  considered  that 


(r)  5  Harjf.  8t  Tf.  180.  (/)  1  Leach,  401. 

(a)  3  Hale,  396.  See  form,  2Hale»  Ur)  1  Leach,  477. 

296.    Last  vol.  Lond.  edit.  (A)  1  Leach,  404. 

{b)  See  form,  2  Hale,  396.    .Last  (t)  Leach,  404. 

vol.  tK)nd.  edit.  (k)  Sec  form  of  Oath,  1  Leach,  404- 

(c)  See  form,  1  Leach^  403,  3,  4.  Last  vol.  Lond.  edit. 

C.  C.  A.  124.    Cro.  C.  C.  387.    Last  (0  3  W.  &  M.  c.  9*8.  7.    See  form 

vol.  Lond.  edit    Starkie,  722.  df  Certificate,  Starkie,  724.   Last  vol. 

(rf)  2  East,  P.  C.  777,  Lond.  edit. 

(e)  1  Leach,  405. 
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he  be  not  allowed  the  privUege  of  dergy,  but  be  hanged  by  the 
neck  until  he  shall  be  dead  (m)."  . 

But  where  no  counterplea  is  filed,  clergy  is  allowed  of  course, 
sentence  for  the  inferior  punishment  is  passed,  and  an^  entry  is 
made  on  the  roll  of  the  whole  of  th^  proceedings  (n).  After 
this  the  clerk  of  the  crown,  of  the  peace,  or  of  assize,  is  bound 
at  the  request  of  the  prosecutor,  or  any  person  on  his  majesty's 
behalf,  to  certify  a  transcript  briefly  setting  forth  the  tenor  of 
the  indictment,  the  conviction,  and  the  allowance  of  clergy; 
which,  we  have  seen,  will  be  evidence  against  the  prisoner  if  ever 
he  should  again  demand  it  (9). 
[*689]  *We  have  already  considered,  in  some  degree,  the  punish- 
quences  ments  whioh  may  be  inflicted  upon  a  defendant  on  being  allow- 
of  the  al-  ed  the  benefit  of  clergy;  and  the  more  minute  consideration  of 
clergy.  them  will  be  more  properly  included  in  a  general  view  of  the 
punishments  which  our  law  has  prescribed  for  the  guilty*  Hiese 
are  rather  the  concomitants  and  conditions  dian  the  consequences 
of  clergy.  Its  principal  effect  on  the  felon  relates  to  lus  restora- 
tion to  credit  as  a  man,  and  competence  as  a  witness.  This  benefit, 
however,  does  not  prevent  the  loss  of  his  goods,  which  are  for- 
feited to  the  crown,  and  being  once  vested  in'  the  king  cannot  be 
restored  to  the  ofiender  (^).  Nor  is  he,  at  all,  regarded  as  re- 
stored to  his  rights  until  he  has  actually  suiFered  all  the  penalties 
to  which  he  is  liable,  and  which,  as  burning  in  die  hand  was  for- 
merly, are  conditions  precedent  to  his  pardon  (f  ).  So  that  it  is 
not  a  sufficient  answer  to  an  objection  to  his  competency  as  a 
witness,  to  produce  die  record  by  which  it  iqypears  he  was  ad- 
mitted to  his  clergy,  but  it  must  be  shown  that  he  has  suffered 
the  punishment  introduced  instead  of  burning  in  tiie  hand  or  the 
antecedent  process  of  purgation  (r).  From  this  observation, 
peers  and  clergymen  are,  of  course,  excepted,  as  they  Ire  estided 
to  tiieir  discharge  without  zxty  furdier  infliction  («)•  Hioiig^ 
tiiey,  like  the  laity,  forfeit  their  goods  to  the  king  on  their  con- 
viction (t).    And  the  king  can,  in  any  other  case,  remit  the  sen- 


r«)  2IUle,396.  See  form,  3  Hale,  (9)  3  P.  Won.  48r,  490.    4tta. 

39o.    Last  voL  Loud.  ediL  Com.  374. 

in)  See  form,  2  Hale,  395.    4Bla.  (r)  SHair.St  Tr.  172.  3P.  Wmi. 

Com.  App.  XIV.    Last  ToL  Lond.  ed.  487,490. 

W  3  W.  &  ML  c  9.  a. 7.  Seefotm,  (»)  2Ha]e,  389,  390.  3  P.  W.48r. 

Starkie,  734.    Last  vol.  Loud.  odit.  4  Bk.  C.  374.    Ante,  •670^  •€rS. 

ip)  3Bjae,388.   4fifaLCgBL373.  (i)  Antc^  '675. 
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tence,  and  restore  the  offenders  to  credit  by  an  extension  of  his 
roj^  mercy  («). 

It  is,  however,  sufficiently  clear  that  the  admission  to  clergy, 
and  the  consequent  endurance  of  the  penalties  inflicted  by  law, 
completely  restore  the  defendant  to  competency  as  a  witnessf 
and  operate,  in  every  respect,  as  a  *statute  pardon  (v).  This  [*690] 
has  arisen  from  a  liberal  construction  of  the  words  of  18  Eliz.  c« 
7*  that  upon  burning  in  the  hand  ^^he  shall  be  delivered;"— >in* 
tending  not  only  from  confinement  but  all  further  consequences 
of  conviction  (w).  He  is,  therefore,  restored  to  the  profits  of  his 
lands,  made  capable  of  acquiring  and  enjoying  personal  estate, 
and  is  to  be  considered  as  having  expiated  his  crime  by  tke  pen- 
alties with  which  he  has  been  visited  (x).  He  is  also  protected 
from  any  subsequent  charge  of  any  antecedent  felony  for  which 
he  might  be  admitted  to  his  clergy,  though  aot  one  of  a  higher 
degree  (y).  He  is  now  no  longer  a  felon.  Andif  anyoneadvert* 
ing  to  his  formet  conduct,  should  charge  him  with  being  so,  he 
may  recover  satisfaction  in  an  action  for  damages  (2)«  It  Has 
been  held,  however,  that  a  clergjnnan  convicted  of  manslaughter 
at  common  law,  may  be  lib<§lled  against  in  the  spiritual  court,  in 
order  to  a  deprivation,  notwithstanding  the  allowance  of  cler- 
gy (a),  and  an  attorney  in  the  same  situation,  may  be  struck  off 
the  rolls  (i),  because  in  both  of  these  cases  the  conviction  renders 
the  offenders  unfit  to  exercise  their  professions. 


This  privilege  of  benefit  of  clergy  applies,  of  course^  only  to  other  pro- 
cases  in  which  the  punishment  was  origixudly  capital,  and  not  to  P^^^^f". 
misdemeanours  (c)«   '  We  must  now,  therefore,  return  to  infe-  meanouis.. 
rior  offences,  where  several  other  incidental  proceedings  may 
become  necetsaiy  ^before  the  pronouncing  of  the  judgment. 

After  a  conviction  of  a  parish  for  neglecting  to  repair  a  high- 
way, on  an  indictment  removed  into  the  King's  Bench  by  certio- 
rari, a  rule  may  be  obtainedby  the  prosecutor  ^calling  on  the  r#69l1 


(u)  5  Co.  110.    3  Hale,  389.    3  P.  7. 8.  5.    4  Bla.  C.  374. 

W.  ^.  (z)  Hob.  67,  81,  294.    Hawk.  b.  2. 

M  5  Htag.  St  Tr.  173.  5  Co.  110.  c  33.  a.  132.    Bum  J.  Cleivy,  n<  5. 

2  Hale,  389.    4  Bla.  Com.  374.  (a)  Cro.  J.  438. 

(w)  5  Hary.  St.  Tr.  172.  (5)  Tidd,  5  Ed.  82. 

(x)  3  Hale,  389.   4  Bla.  Com.  374. 

(y)  18  Elu.  c*  4. ••  4.    ISBfiaLC 
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defendants  to  show  cause  why  a  specific  fine  should  not  be  im- 
posed on  them,  and  the  defendants  may  enlarge  the  rule,  calling 
upon  the  trustees  of  the  roads  to  show  cause  why  it  should  not 
be  apportioned  between  themselves  and  the  parishioners  (^* 
And  on  an  inspection  of  the  accounts  of  the  latter  appearing  to 
be  expedient,  the  court  will  enlarge  the  rule  to  afford  an  oppor- 
tunity for  that  purpose  (e\    But  this  application  of  the  defend- 
ants  to  enlarge  the  rule  must  be  founded  on  an  affidavit  that  die 
road  has  been  sufficiently  repaired  since  the  conviction,  and  is 
likely  so  to  continue  (/)•     If  an  inferior  court  neglect  to  give 
judgment,  it  may  be  compelled  so  to  do  by  a  writ  of  manda- 
mus (.^), 
Affidavit^      When  tfie  defendant  has  been  convicted  of  a  misdemeanour 
in  the  King^s  Bench,  the  prosecutor^s  solicitor  gives  the  defend- 
ant's clerk  in  cour^  and  solicitor  notice  of  motion  for  the  judg- 
ment of  the  court  on  the  defendant  (A),  or  the  defendant's  soUci- 
tor  may  give  the  like  notice  to  the  prosecutor,  who  may  on 
grounds  have  the  time  for  pving  judgment  enlarged  (t);  and 
as  the  prosecutor  is  only  permitted  on  the  trial  to  produce  such 
of  his  evidence  as  is  sufficient  to  convict  die  defendant,  there* 
fore  upon  this  motion,  affidavits  may  be  read  in  aggravation  of 
the  offence  (k) :  and  on  the  defendant's  part  in  mitigation,  as  the 
defendant,  after  conviction,  may  by  affidavit  lessen  the  degree  of 
his  guilt  (/)•     Each  party  must,  therefore,  then  come  prepared 
with  affidavits  disclosing  all  the  circumstances  of  the  case,  taking 
care  however  not  to  attempt  to  dispute  the  propriety  of  the  ver- 
dict (m).     The  defendant  is  usually  brought  up  a  few  days  be- 
fore judgment  is  given,  in  order  that  die  court  may  hear  any 
matter  in  aggravation  or  extenuation  of  the  offence  (n).    When 
[♦692]  the  defendant  *has  been  convicted  in  the  usual  way  by  verdict, 
his  affidavits  in  mitigation  are  first  read,  then  the  prosecutor's 
affidavits  in  aggravation,  and  then  the  defendant  oi*  his  counsel 
is  allowed  to  address  die  court  in  order  to  lessen  the  apparent 
extent  of  his  criminality',  and  procure  a  milder  sentence;  and 


(d)  2  Ewt,  413.  1  Bla.  R.  295,  602.  (»)  Hand.  Pnic.  13.  Rep.T.  Hardw. 

3  Smith  R.  STS.  278,  9. 

Ce)  2  East,  414.  (k)  Hand.  Prac  13. 

(/)  3  Smith,  575.  (/)  Hand.  Prac  14. 

&)  7  T.  R,  467.  (m)  HaaO.  14. 

(A)  See  Hand.  P»c.  13.  (»)  3  T.  R.  432. 
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then  the  prosecutor's  counsel  are  heard  in  reply  {o)»    When,  on 
the  other  hand,  the  defendant  suffers  judgment  by  default,  the 
prosecutor's  affidavits  are  first  read,  then  the  defendant's,  after 
which  the  counsel  for  the  prosecution  is  heard,  and  then  the 
counsel  for  the  defendant  (p)*     Where  there  are  no  affidavits, 
the  defendant's  counsel  begins,  and  then  the  prosecutor's  coun- 
sel {f)m     Both  parties  ought  to  have  their  affidavits  prepared  for 
inspection  in  the  first  instance  (r),  because  the  court  will  not,  in 
general,  receive  the  statement  of  one  party  first,  and  then  admit      ^ 
the  other  to  answer  it,  as  that  practice  would  be  a  perpetual 
temptation  to  perjury  («)•  But  where  the  matter  disclosed  by  the 
afiidavits  on  either  side  is  such  as  the  other  party  could  not  be 
supposed  to  be  prepared  to  answer,  the  court  will  allow  time  to 
frame  a  reply  (f)«     On  this  occasion,  the  prosecutor  will  be  at 
liberty  in  his  affidavits  to  bring  forward  any  acts  of  the  defend- 
ant, as  the  publication  of  another  libel  on  the  same  prosecutor, 
stibsequent  to  his  conviction,  by  way  of  aggravating  his  punish- 
ment, even  though  they  might  be  made  the  subject  of  a  distinct 
prosecution;  but  the  court  will  take  care  not  to  inflict  a  greater 
punishment  than  the  principal  offence  itself  warrants  {u)»    An 
affidavit  of  what  third  persons  have  said,  who  might  have  sworn 
themselves,  and  that  they  refused  so  to  do,  cannot  be  admitted, 
unless  it  appears  that  they  were  under  the  influence  or  *con«  [*693] 
trol  of  the  defendant  (w).     It  seems,  however,  that  such  an 
*    aflfidavit  may  be  received  if  it  is  sworn  that  the  original  witness- 
es were  prevented  from  making  affidavit  by  the  interference  of 
the  culprit  (x) ;  and  any  matter  which  is  the  consequence  of  the    * 
crime,  may  be  stated  in  aggravation ;  as  otherwise  every  prose- 
cutor would  be  compelled,  by  stating  every  fact,  to  make  his 
indictment  as  long  as  his  evidence  {y).    On  the  part  of  the  de- 
fendant it  is  to  be  observed,  that  if  one  of  several  be  acquitted, 
his  affidavit  may  be  afterwards  received  in  mitigation  of  the 
guilt  of  his  associates  (z) ;  and,  where  one  of  several  defend- 


(o)  2  T.  R.  683,  4.    Tidd,  5  Ed.  (u)  3  T.  H.  432.    1  Stra.  140.    As 

511.    Hand.  Pr.  14^  15.  to  the  practice  of  admitting*  proof  of 

(p)  2  T.  R.  684.    Tidd,  5  Ed.  511.  other  words  in  an  action  of  slander. 

Hand.  Pr.  15.  see   Peake   Kep.   125,  22,   166.     1 

(g)  Tidd,  5  Ed.  511.   Hand.  Pr.  15.  Campb  48,  9. 

(r)  4  T.  R.  48r.  (w)  2  East,  357.    6  T.  R.  294,  5. 

(»>  4  T.  R.  488.  (a)  2  T.  R.  203.  in  notis. 

(/)  4  T.  a  488.  3  T.  R.  432.  Hand.  (^)  1  Stra.  139,  140. 

Pr.  14.  (r)  6  T.  R.  627. 
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ants  is  less  criminal  than  the  others,  the  better  course  appears 
for  him  to  file  separate  affidavits,  as  the  court  may,  in  cases 
where  the  punishment  is  discretionary,  give  a  less  severe  sen- 
tence against  him  than  his  fellows  (a)» 

The  proceedings  of  this  day  being  dosed,  the  court,  in  case 
of  misdemeanours,  usually  takes  some  dajrs  to  consider  the 
punishment,  which,  under  all  the  circumstances  of  the  case, 
shall  be  awarded*     During  this  interval,  it  is  ordered  that  the 

«  defendant  stand  committed,  unless  the  prosecutor  consent  to  his 
remaining  out  on  bail  (d)«     If,  indeed,  any  objection  has  been 

s  taken  to  the  proceedings,  so  as  to  render  it  doubtful  whether 
any  sentence  can  be.  passed  at  all,  he  may  be  suffered  to  de- 
part (c). 

It  is  in  this  stage  of  prosecutions  for  misdemeanours,  that  the 

defendant  upon  the  recommendation  of  the  court  to  avoid  the 
judgment,  often  consents  to  go  before  the  master;  that  is,  to 
refer  the  whole  of  the  matter  to  him,  and  comply  with  what  he 
shall  think  fit  to  direct  the  parties  to  do  (d)»  When  that  is  the 
[•694]  case,  his  appointment  *must  be  obtained  on  the  rule,  which  the 
derk  of  the  rules  will  draw  up  on  the  occasion,  and  a  copy 
served  by  the  prosecutor's  solicitors,  on  the  defendant's  clerk 
in  court  or  attorney:  upon  this  the  solicitors  attend  the  appoint- 
ment, and  deliver  the  master  the  briefs  and  affidavits  which  may 
have  been  made  in  aggravation  or  excuse,  which  he  will  take 
into  consideration  together  with  any  other  affidavits  or  matters 
the  parties'  solicitors  may  think  proper  to  lay  before  him,  after 
•  which  he  will  deliver  the  solicitors,  his  opinion  on  die  matter, 
and  with  that  it  is  usual  for  the  defendant  to  comply,  as  other- 
wise it  is  said,  the  court  will  proceed  to  pass  their  sentence  on 
him  (e).  In  these  cases  the  master  frequently  directs  the  de- 
fendant to  pay  the  costs,  and  make  the  prosecutor  some  specific 
compensation  either  by  apology  or  otherwise  (/);  and  when  he 
directs  the  defendant  to  pay  the  prosecutor's  costs,  the  prosecu- 
tor's solicitor  makes  out  his  bill,  and  procures  *aad  serves  the 
master's  appointment  on  the  rule  to  tax  them,  and  then  attends 
him  with  the  bill,  when  the  master  will  tax  the  costs,  and  the 


(a)  2  Buir.  103r.  &  8.  SOI.    13  Bast,  190. 

h)   1  East,   159.    4  Burr.  2527,  (e)  Hand.  Prac.  16. 

2539,  2545.    Hand.  15, 16.  (/)  13  East,  190.    3  M.  &  S.  28. 

(c)  11  Haig.  St  Tr.  290.  Hand.  Pr.  16. 

(d)  Hand.  Practice  K.  B.  16.  2  M. 
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defendant  commonly  pays  them  {g)»  If  the  defendant  does  not 
comply  with  the  decision  of  the  master,  an  attachment  may  be 
issued  upon  which  he  may  be  imprisoned,  and  will  not,  as  we 
have  seen,  be  entitled  to  his  discharge  as  an  insolvent  debtor  {h). 


CHAPTEB  XVI. 

OF  THE  JUDGMKYT  Jiyj)  ITS  UVCFDEJ^TS.* 

♦WHEN  any  corporal  punishment  is  to  be  inflicted  on  the  [*695] 
defendant,  it  is  absolutely  necessary  that  he  should  be  person^-  Sf  ^  d**^ 
ly  before  the  court  at  the  time  of  pronouncing  the  sentence  (^).  ante  must 
But  where  a  pecuniary  penalty  only  can  be  awarded,  judgment  j^ftheidme 
may  be  eiven  in  his  absence,  if  a  clerk  in  court  will  undertake  jud^ent 
for  the  fine,  and  the  court  think  fit  to  dispense  with  his  at-  agwist 
tendance  (c).     And  one  reason  of  this  distinction  is  that  a^®"^- 
capias  pro  fine  may  be  issued  to  take  him  in  case  he  refuse  to 
pay  the  sum  imposed  on  him,  though  it  is  ssdd  that  there  can 
be  no  process  after  judgment  to  bring  him  in,  in  order  to  set 
him  in  the  pillory,  or  to  visit  him  with  any  corporal  infliction  (^)« 
But  the  chief  ground  for  this  practice  is,  ♦that  the  example  of  [*696] 
defendants  who  have  been  guilty  of  misdemeanours  of  a  gross 
and  public  kind,  being  brought  up  ibr  the  animadversion  of  the 
court  and  the  open  denunciation  of  punishment,  may  tend  to 
deter  others  from  the  commission  of  similar  oiTences  (e)«    And,     % 
therefore,  where  the  judgment  may  probably  be  of  a  corporal 
nature,  or  the  ofience  is  9f  a  gross  and  public  nature,  the  court, 
who  may  in  all  cases  act  in  this  respect  according  to  their  dis- 
credon,  wiQ  insist  on  the  appearance  of  the  offender,  even 
though  a  clerk  assents  to  answer  for  the  fine  (/*)•     And  where 
he  is  committed  to  prison,  it  oug^t  to  appear  upon  the  record 


(g)  Hand.  16, 17.  (c)  1  Salk.  SS,  6.    Hawk.  b.  2.  c 

(A)  4  Burr.  214S.    2  M.  &  S.  201.  48.  s.  17.    Com.  Dig.  Indictment,  N. 

ace,    13  East,  190.  coni.  Williams  J.  Judgment 

(6)  Ld.  Raym.  267.    1   Salk.  S^,  (d)  1  Salk.  56,  400.    1  Ld.  Raym. 

400.    Loft.  400.    Hawk.  b.  2.  c.  48.  267.    Com.  Dig.  Indictment,  N.    Sed 


8.  17.    Skin.  684.    Cora.  Dig.  Indict-      quaere 

roent,  N.    2  Hale,  401.  WOliama  J.  (e)  3  Burr.  1786,  7. 

Judgment.  (/)  3  Burr.  1786,  7. 


»  As  to  thejodgmentUi  crimSnalc— g  in  feneiml^  lee  1  Hale,  301  to  400.   Hawk.  b.  St  e.  48.  per 
•otiini.  4  Bla.  Com.  375  to  38a  Com.  Diflp.  fiidictiaait,  N.  WulauMJ.JudgBeiic. 
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that  he  was  present  at  the  time  of  committal  (^)«  So  when 
jucTgment  has  been  once  pronounced  on  a  traitor  and  eie* 
cution  awarded  against  him,  which  is  subsequently  counter- 
manded, so  that  he  is  not  put  to  death  at  the  time  specified,  and 
part  of  the  ensuing  term  has  elapsed,  execution  cannot  after- 
wards  be  awarded  without  bringing  him  again  to  the  bar  in 
person  (A).    But  where  the  object  of  the  prosecution  is  to  re- . 

* 

move  a  nuisance  or  repair  a  road  to  which  the  fine  is  to  be  ap- 
plied, and  is  often  in  the  nature  of  a  mere  trial  of  right,  the  de- 
fendant may  obtadn  a  rule  to  show  cause,  why  his  personal  ap- 
pearance should  not  be  dispensed  with,  on  his  agent's  engaging 
to  pay  such  fine  as  the  court  shall  think  proper  to  impose  (t). 
And  if  the  other  party  agree,  or,  on  argument,  the  judges  tfainl: 
the  request  reasonable,  they  will  make  the  rule  absolute,  and 
give  their  judgment  in  the  defendant's  absence* 

The  judges  who  are  to  pass  sentence  ought  not  to  deliver 
their  opinions  before  the  case  comes  immediately  before  them; 
because  their  impartiality  will  by  that  means  be  affected,  and 
they  may  feel  an  anxiety  to  support  the  opinions  they  have  thus 
prematurely  exposed  (i)« 
[#69/]        *It  seems  to  be  doubted  whether  justices  of  assize  or  nisi 
^h^'  *^^    prius  had  any  power  at  common  law,  to  pass  sentence  upon  a 
may  pro-    prisoner  convicted  before  them  (/)•     And  it  is  certain  that  they 
the^ judir.  ^^^  ^^  authority  to  do  so,  upon  an  indictment  sent  down  fi^m 
ment.        the  King's  Bench  to  be  tried  by  writ  of  nisi  prius;  because  the 
transcript  only  was  sent,  their  commission  ceased  with  the  ver- 
dict, and  their  only  remaining  duty  was  to  return,  on  the  postea, 
the  result  of  the  proceedings  (w).     But  by  14  Hen.  VI.  c.  9. 
they  were  enabled  to  do  so  in  all  cases  of  felony -and  treason; 
though  they  are  still  left  at  liberty  to  return  the  postea  together  • 
with  the  criminal  into  the  court  above  if  they  think  proper  (tiJ. 
Justices  of  oyer  and  terminer,  gaol  delivery,  and  of  the  peace, 
have  power  to  give  judgment  by  virtue  of  their  respective  com- 
missions.    But,  at  common  law,  by  granting  a  new  commission, 
all  the  proceedings  taken  before  the  former  commissioners  ex- 
pired, and  therefore,  if  from  any  cause  a  prisoner  had  been 


(5-)  1  Ld.  Raym.  47,  8.  (0  2  Hale,  403. 

(h)  1  Ld.  Raym.  482,  3.  (m)  2  F 

(t)  See  fomi.    3  Burr.  1786.    Last      East,  514 


Ld.  Raym.  482,  3.  (m)  2  Hale,  403.   16  East,  405.  H 


vol.  Lond.  edit.  (»)  2  Hale,  403,  4. 

fir)  Fortes.  389. 
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convicted,  but  judgment  delayed,  or  sentenced  and  no  execu- 
tion awarded,  before  formed  commissioners,  no  judgment  could 
be  given  or  execution  ordered  by  their  successors  (o).  And 
there  was  some  reason  for  this  restriction ;  for  the  subsequent 
judges  were  unacquainted  with  the  circumstances  of  the  case 
as  developed  on  the  trial;  and  might  therefore  unconsciously 
be  the  occasion  of  injustice.  Thus  an  instance  once  occurred 
where  a  person  was  convicted  of  murder  on  very  unsatisfactory 
evidence,  and  reprieved  by  the  judge  who  tried  him,  but  after- 
wards ordered  for  execution  by  another  who  went  the  same 
circuit  and  found  him  in  prison;  in  consequence  of  which  he 
.was  hanged  with  every  possible  circumstance  of  ignominy,  when 
the  party  supposed  to  be  murdered  was  alive  (/»).  But  the  rule 
was  abolished  by  the  11  Hen.  VI.  *c.  6.  as  to  justices  of  the  [*6982 
peace,  and  by  1  £dw.  VI.  c.  7.  as  far  as  respected  the  judges  of 
gaol  delivery  and  oyey  and  terminer.  Sir  Matthew  Hale,  how- 
ever, it  is  said,  made  it  a  rule  never  to  give  judgment  or  award 
execution  on  any  one  who  had  been  reprieved  by  any  other  (y); 
and  in  this  respect  he  has  been,  in  general,  imitated  by  those 
who  have  succeeded  to  his  station. 

The  King's  Bench  being  the  supreme  court  of  criminal  juris- 
diction, may  give  judgment  in  every  case,  whether  the  indict- 
ment was  originally  taken  there  or  removed  by  certiorari  from 
any  inferior  tribunal  (r);  and,  therefore,  we  have  seen  that  under 
the  statute  13  Geo.  III.  c.  84.  s.  33.  this  court  may  apportion 
the  fine  for  non-repair  of  a  road  between  the  parish  and  the 
trustees  of  a  turnpike,  though  the  indictment  were  originally 
preferred  at  the  assizes,  and  afterwards  removed  before  the 
superior  tribunal  («)•  In  the  case  of  a  removed  indictment,  the 
prisoner,  if  tried  in  the  country,  must  be  removed  by  habeas 
corpus,  the  record  must  be  filed,  and  the  prisoner  must  be  com- 
mitted to  the  marshal  (^).  When  he  is  asked  why  judgment  of 
death  shall  not  be  passed  upon  him,  as  we  have  seen  in  the 
«ase  of  benefit  of  clergy,  he  may  plead  that  he  is  not  the  same 
person,  and  allege  a  diversity  of  name  (w).     If  the  attorney 


(9)  2  Hale,  404^  5.  East,  413. 

(/>)  4  Har^.  St.  Tr.  204.    2  Hale,  (9)  2  East,  413. 

406,  id.  n.  h.  h)  2  Hale,  401. 

(g)  2  Hale,  406.  {u)  2  Hale,  401,  2. 
(r)  Cro.  Car.  175.   2  Hale,  401.  2 

Vol.  I.  4  C 
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general  confess  this  plea,  he  will  be  entitled  to  an  inunediaCe 
discharge  {w).  The  former  may  take  issue  and  aver  that  the 
defendant  is  kno^vn  as  well  by  one  name  as  the  other,  on  which 
a  jury  will  be  returned  instanter  to  try  the  identity  in  issue  (x). 
And  if  on  being  asked  whether  he  has  any  thing  to  say  why 
judgment  should  not  be  passed  upon  him,  he  stands  mute^  the 
court  are  bound  to  make  inquir)"^  by  inquest  before  sentence  is 
pronounced  against  him,  whedier  he  is  the  person  convicted, 
[#699]  imless  he  has  been  the  whole  time  in  the  ^custody  of  the  court, 
for  he  will  not  be  concluded  by  the  return  of  the  shenff  upcm  a 
cepi  or  habeas  corpus  (t/).  And  the  same  observations  apply 
'  when  he  is  brought  in  upon  process  after  outlawry  {z)* 

When  an  issue,  in  case  of  misdemeanours,  is  sent  down  by 
writ  of  Jiisi  prius  to  be  tried,  the  King's  Bench  b  the  proper 
coxut  to  resort  to  for  the  judgment ;  and  the  judge  before  whom 
the  investigation  took  place,  is  considered  as  only  the  mimster 
of  the  superior  tribunal,  and  cannot  pronounce  judgment  of  ac* 
quittal  or  against  the  defendant  (a).  So  diat  on  an  information 
upon  the  1  Geo.  I.  c.  47^  for  persuading  soldiers  to  desert,  if 
thus  tried  at  the  assizes  and  the  defendant  be  convicted,  he 
may  be  sentenced  in  the  King's  Bench,  though  the  act  directs 
the  discretionary  punishment  to  be  ordered  by  the  court  in 
which  he  is  found  guilty;  for,  by  construction  of  law,  all  the 
proceedings  have,  during  the  whole  dme,  been  taken  in  the 
court  of  superior  jurisdiction  (3).  The  sentence  is,  in  general, 
to  be  given  by  the  senior  judge  of  the  court ;  but  in  case  of  high 
treason,  by  the  Lord  Chief  Justice  (c). 
Time  of  The  sentence  in  capital  c.ases,  is  usually  given  immediately 
mdgment  ^^^^  ^^^  conviction,  but  the  court  may  adjourn  to  another  day 

and  then  give  judgment  {d). 
How,  and  Before  judgment  is  pronounced  upon  the  defendant,  the  crier 
manner  niakes  proclamation,  commanding  "  all  manner  of  persons  to 
judgmc  nt  j^ gep  silence,  whilst  sentence  of  death  is  passed  upon  the  pri- 
given.  soner  at  the  bar,  (or  other  judgment  is  given  against  him,)  upon 
pain  of  imprisonment  (e),"     But  it  is  not  necessary  diat  this 


(w)  2  Hale,  402.  (d)  6  St  Tr.  B33.    See  forms  of 

(x)  Fost.  4L  adjournment,  fresh  proclamation,  &c. 

(i/)  2  Hale,  402.  Last  vol.  Lond.  edit. 

(z)  2  Hale,  202.  (e)  See  form,  Cro.  C.  C.  482.  Dick. 

(a)  11  East,  514.  16  East,  405.           Sess.  228.    Last  voL  Lond.  edit    6 

(A)  16  East,  404.  2  East,  413.*            St  Tr.  ^3. 

(c)  1  Burr.  650.  1  Ventr.  254. 
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form  should  appear  on  the  record,  and  its  omission  will  not  be 
material  (y}.  It  *is  now  indispensably  necessary,  even  in  [*700] 
clergyable  felonies,  that  the  defendant  should  be  asked  by  the 
clerk  if  he  has  any  thing  to  say  why  judgment  of  death  should 
not  be  pronovmced  on  him  (^) ;  and  it  is  material  that  this  ap- 
pear upon  the  record  to  have  been  done ;  and  its  omission  after  •  * 
judgment  in  high  treason  will  be  a  sufficient  ground  for  the  re- 
versal of  the  attainder  (A).  On  this  occasion,  he  may  allege  any  ' 
ground  in  arrest  of  judgment;  or  may  plead  a  pardon,  if  he  has 
obtained  one,  for  it  will  still  have  the  same  consequences  which 
it  would  have  produced  before  conviction,  the  stopping  of  the 
attainder  (i).  If  he  has  nothing  to  urge  in  bar,  he  frequently 
addresses  the  court  in  mitigation  of  his  conduct,  and  desires 
their  intercession  with  the  king,  or  casts  himself  upon  their 
mercy.  After  this  nothing  more  is  done,  but  the  proper  judge 
pronounces  the  sentence.  This  may  safely  be  done  in  general 
terms,  though  a  part  of  the  indictment  is  defective,  or  the  con- 
duct charged  in  part  is  no  legal  offence,  though  the  rendue  is 
sufficient;  because  the  court  will  make  the  punishment  propor- 
tioned to  so  much  of  the  charge  as  is  proved  by  the  evidence  (k). 
A  joint  sentence  may  be  and  frequendy  is  passed  on  several 
offenders  convicted  of  similar  offences  (/).  The  judge  usually 
precedes  the  judgment  by  an  address  to  the  prisoner,  especially 
if  his  crime  be  capital,  in  which  he  states  that  he  has  been  con- 
victed on  satisfactory  evidence,  and  informs  him  when  there  is 
little  hope  that  mercy  will  be  extended  to  him.  Sometimes 
also  he  takes  an  opportunity  of  impressing  the  circumstances  of 
the  prisoner's  guilt  on  the  minds  of  the  spectators,  and  traces 
out  the  remote  but  important  causes  which  have  led  him  ♦to  [*701] 
his  unhappy  condition  (m).  Even  in  case  of  an  acquittal,  he 
may  often  usefully  warn  the  defendant  against  the  circum- 
stances which  might  again  place  him  in  an  equivocal  situation, 
especially  if  there  seems  reasonable  ground  to  suppose  him 
guilty  (n). 


(/)  2  Ld.  Raym.  1469.  Mod.  265. 

(^)  Com.  Digf.  Indictment,  N.    4  (t)  4  Bla.  Com.  376. 

Bli.  Com.  375,  370.  n.  2.    4  Burr.  (k)  2  Burr.  984.    Ante,  •249. 

2086.    3  Salk.  358.    Comb.  144.    3  (/)  6  Harg.  St.  Tr.  833.   11  Id.  294. 

Mod.  265.   See  Fonn,  3  Harg.  St.  Tr.  See  form  of  passing  sentence.  Id.  ibid. 

212.    6  Harg.  St.  TY.  833.    Last  vol.  (m)  1  Gisb.  Dut.  of  Man,  405. 

Lond.  edit  (n)  Id.  406. 

(A)  3  Salk.  358.    Comb.  144.    3 
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mei.ton 
different 
prosecu- 
tions*. 


Of  the  8C-  We  come  now  to  consider  the  V3.nous  judgments  which  may 
of  judff-  be  given  in  criminal  cases  against  the  defendant*  But  first  wc 
may  observe,  to  the  honour  of  British  jurisprudence,  that  no 
other  punishments  can  be  inflicted,  however  atrocious  the  crime 
and  aggravated  the  circumstances,  than  such  as  the  laws  pre- 
scribe (o).  And,  therefore,  when  Felton  was  convicted  of  the 
murder  of  the  Duke  of  Buckingham,  it  was  resolved  that  the 
court  could  not  order  his  hand  to  be  cut  off,  or  make  hanging 
in  chains  any  part  of  his  sentence  (/>).  Nor  can  any  penalty  of 
indefinite  extent  or  duration  be  awarded,  so  as  to  leave  its  de- 
gree to  any  subsequent  discretion  of  the  officers  (y). 

Judgments  against  the  defendant,  are  either  by  express  sen- 
tence, or  without  any  such  sentence.  And  those  which  are  of 
the  first  description  may  also  be  divided  into  two  classes; — 
such  as  are  fixed  and  stated — and  such  as  vary  according  to  the 
discretion  of  the  court  in  which  they  are  given.  The  express 
sentence  is  usually  thus  stated  in  the  record  of  the  proceedings, 
after  asking  the  defendant  why  judgment  should  not  be  passed; 
**  whereupon  all  and  singular,  the  premises  being  seen,  and  by 
the  said  court  here  fully  understood,  it  is  considered  by  the 
court  here,  that,  &c.  (r)."  And  then  the  sentence  is  stated  to 
the  effect  we  shall  now  examine. 

The  judgment  in  case  of  hi^h  treason  was,  until  very  ♦late- 
ly, an  exception  to  the  merciful  tenor  of  our  judgments.  The 
least  offensive  form  which  is  given  in  the  books  is,  that  the 


[*r02] 
Judg- 
ments by 
express 


Fixed  and  offender  "  be  carried  back  to  the  place  from  whence  he  came, 

certain,      and  from  thence  be  dra^v^l  to  the  place  of  execution,  and  be 

High  trea-  ,         ,  , 

Bon.  there  hanged  by  the  neck,  and  cut  down  alive,  and  that  his  en- 

trails be  taken  out  and  burned  before  his  face,  and  his  head  cut 
off,  and  his  body  divided  into  four  quarters,  and  his  head  and 
quarters  disposed  of  at  the  king's  pleasure  (*).'*  iSome  of  the 
precedents  add  other  circumstances  of  still  more  grossness  and 
•aggravation  {t).     But  this  horrible  denunciation  was  very  sel- 


(o)  Het.  126.  3  Inst.  140.  12  Co. 
71.  Hawk.  b.  2.  c.  48.  s.  2.  16  East, 
404. 

(p)  HeL  126.  Hawk.  b.  2.  c.  48. 
s.  2. 

(g)  3  Burp.  1903,  2. 

(r)  4  Bla.  Com.  Appendix,  IV. 

(0  2  Hale,  396,  7.  .  Hawk.  b.  2.  c. 


48.  s.  3.  See  Form,  3  InsL  210,  211. 
1  Hale,  350, 1.  2  Hale,  397.  Plowd. 
387.  Co.  Bnt.  361.  3  Harg.  St.  1>. 
214,  290,  314^  340,  409.  Post.  112. 
Williams  J.  Judgment.  4  Bla.  Com. 
92.     Last  vol.  Lond.  edit. 

(0  3  Haig.  St.  Tr.  340, 409.  Comb. 
25t: 
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dom  executed  in  its  more  terrible  niceties.  The  king  always 
might  pardon  every  part  of  it  except  beheading  where  that 
was  included,  and  frequently  exercised  that  prerogative  (m). 
And  the  criminal  was  almost  always  deprived  of  life  by  means 
of  strangulation,  before  the  executioner  proceeded  to  mutilate 
his  body.  At  length  this  dreadful  sentence,  which  had  dis- 
graced our  laws  though  not  our  practice  from  the  earliest 
periods,  was  modified,  and  its  most  oiFensive  parts  taken  away. 
By  the  54  Geo.  III.  c.  146.  the  judgment  in  future  to  be  passed 
upon  offenders  convicted  of  high  treason,  is  fixed  "  that  they 
be  drawn  on  a  hurdle  to  the  place  of  execution,  and  be  there 
hanged  by  the  neck  until  they  be  dead;  and  that  afterwards 
their  heads  shall  be  severed  from  their  bodies,  and  the  body, 
divided  into  four  quarters,  shall  be  disposed  of  as  shall  seem 
fit  to  his  majesty.*'  By  the  same  statute  the  king  is  empower- 
ed to  change  the  whole  of  the  sentence  into  beheading  by  a 
warrant  under  the  sign  manual. 

Treasons  relating  to  the  coin^  were  never  subject  to  the  se-  Judgment 
verities  with  which  those  affecting  the  government  *were  former-  r#703i 
ly  attended  (w).     In  case  of  men,  the  judgment  was  merely  to  tng»  8u;. 
be  drawn  and  hanged,  for  this  was  the  rule  of  common  law  and 
has  not  been  altered  by  any  subsequent  statute  [x).     The  sen- 
tence is  "  that  the  defendant  be  drawn  to  the  place  of  execution^ 
and  there  be  hanged  until  he  shall  be  dead  (y)."     Some  doubt 
indeed  formerly  prevailed  respecting  clipping  and  other  offences 
made  treason  by  statute;  because  it  is  a  general  rule  that  where 
an  act  of  parliament  makes  an  offence  treason  or  felony,  it  an-  ' 

nexes  to  it,  at  the  same  time,  all  the  consequences  which,  at 
common  law,  belong  to  offences  of  the  same  description  (2) ;  but 
as  other  treasons  of  the  same  kind  were  always  visited  with  a 
milder  punishment,  the  more  merciful  opinion  has  prevailed 
and  the  present  form  of  judgment  is  used  in  every  case  of  the 
kind  however  created  (a).  But  women  were  both  in  this  and 
high  treason  to  be  burned;  which  cruel  sentence  was,  like  the 
other^  commonly  evaded.    The  humanity  of  modem  times  has 


(u)  1  Hale,  351.  4  Bla.  Com.  92,3.  (2)  S  Inst.  17.    1  Hale,  353,  3.    2 

(10)  1  Hale,  351.    4  Bla.  Com.  93.  Hale,  398,  9.    Hawk.  b.  2.  c.  48.  s.  4. 

{x)  1  Hale,  351.    2  Hale,  398.    4  (fl)  2  Dyer,  230.  b.    3  Keb.  278. 

Bla.  Com.  93.    Hawk.  b.  2.  c.  48.  s.  4.  2  Leo.  98.    Sir  Tho.  Jon.  233.    Sir 

{y)  1  Hale,  351.  See  fonni  1  Hale^  Tho.  Raym.  234.  1  Vent.  254.  Hawk. 

351.    Last  ?oL  Lond.  edit  b.  2.  c.  48.  s.  4.  Williams  J.  Jiu^;meiit. 
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also  removed  this  barbarism ;  for  by  the  30  Geo.  II.  c  48.  wo- 
men convicted  of  any  species  of  treason,  ar^  to  receive  judg-* 
ment  to  be  drawn  and  hanged,  without  any  further  indignity  or 
outrage. 
Judgment  The  judgment  in  case  of  petit  treason  is  precisely  the  same 
tresSon*  when  passed  upon  males  as  that  in  offences  relating  to  the  coin 
and  the  sign  manual  (^}.  Formerly  the  judgment  against  females 
was  the  same  as  that  to  which  they  were  anciendy  liable  in 
every  case  of  treason,  viz.  to  be  burned  to  death  as  traitors. 
But  at  the  same  time,  that  it  was  provided  that,  in  case  of  high 
[♦yoi]  treason,  they  should  *be  drawn  and  hanged  (c);  the  same  regu- 
lation was  extended  to  petit  treason.  And  as  some  regulations 
had  been  made  for  the  more  solemn  and  speedy  pimishment  of 
the  crime  of  murder,  it  was  resolved  by  all  the  judges  thkt  in 
case  of  males,  these  additional  severities  should  form  a  part  of 
the  sentence  in  petit  treason  {d).  So  that  when  women  were 
placed  on  the  same  footing  in  other  respects,  by  the  abolition  of 
burning,  they  were  at  the  same  time  made  liable  to  all  the  pe- 
nalties inflicted  by  statute  upon  wilful  murderers. 
Judgment  There  does  not  seem  to  have  been  any  difference,  at  common 
^r^inur-  ^^^^  between  the  judgment  for  murder  and  other  capital  felonies. 
The  present  sentence  is  entirely  regulated  by  the  25  Geo.  II.  c. 
3?^.  which  was  passed  in  order  to  strike  the  mind  with  a  deeper 
horror  of  this  enormous  offence*  By  that  statute  the  sentence 
is  to  be  passed  in  open  court,  immediately  after  the  conviction, 
and  is  to  comprise  the  whole  of  the  marks  of  infamy  prescribed 
by  the  act,  as  well  as  the  time  and  place  of  execution  (<?).  With 
respect  to  these,  it  is  provided  that  the  murderer  shall  be  put  to 
death  on  the  next  day  but  one  to  that  on  which  sentence  is  pro- 
nounced, unless  that  day  happens  to  be  on  Sunday,  and  then  on 
the  Monday  following  (/).  It  is  also  directed  that  the  body,  if 
the  execution  should  take  place  in  London  or  Middlesex,  shall 
be  delivered  by  the  sheriff  to  the  hall  of  the  surgeon's  company, 
or  in  the  country  to  such  surgeon  as  the  judge  shall  aj^int,  in 
order  to  dissection  (^),     During  the  interval  between  sentence 


(b)  3  Inst.  211.    2  Hale,  398,  9.  (r/)  Foet.  107. 

Hawk.  b.  2.  c.  48.  s.  5.    Williams  J.  (/»^  S.  3.    See  fonD>  4  Bla.  G.  Ap. 

Judgment.    See  forai,  3  Inst.  211.  peodix,  IV. 

Last  vol.  Lond.  edit.  (/)  S.  1. 

ic)  20  Geo.  II.  c.  48.  (^)  S.  2. 
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-and  execution,  the  criminal  must  be  kept  in  a  cell  apart  from 
•ther  prisoners  (A),  and  allowed  no  sustenance  but  bread  and 
water,  except  in  case  medicine  is  necessary,  or  of  the  adminis- 
tering the  sacrament  of  the  Lord's  supper  (i).  *The  judge  [*705] 
may,  if  he  think  proper,  appoint  the  body  to  be  hung  in 
chains  (>^).  But  it  has  been  holden  that  the  hanging  in  chains 
should  never  be  made  a  part  of  the  sentence,  but  should  be  di- 
rected by  an  order  of  the  judge  previous  to  the  execution  (/). 
In  the  operation  of  this  statute  peers  as  well  as  commons  are 
included  (m)»  And  we  have  already  seen  that  petit  treason, 
though  not  specially  named,  has  been  holden  to  be  within  its 
provisions  (/i).  But  the  judges  are  invested  with  a  discretion- 
ary power  to  respite  the  sentence,  or  the  execution,  for  a  longer 
time  (o),  or  to  dispense  with  any  of  its  peculiar  severities,  if 
they  see  there  is  occasion  for  indulgence  (/^). 

There  is  but  one  form  of  judgment  for  every  other  descrip- judsment 
tion  of  felony  J  vrhich  the  benefit  of  clergy  is  not  permitted  to  [°^^^jJ^J2. 
mitigate.  The  present  form  has  prevailed  ever  since  the  reign 
of  Henry  I  (4^).  It  is  simply  that  the  offender  be  hanged  by  the 
neck  till  dead  (r).  It  should  not  conclude  that  the  felon  be  in 
mercy,  &c,  (*).  The  judgment  as  entered  on  the  record,  is  with 
a  singular  laconic  brevity,  sus.  per.  col.  instead  of  suspendatur 
per  collum^  as  if  the  infliction  of  capital  punishment  were  a  cir- 
cumstance of  trifling  moment  (/)• 

Another  descriptipn  of  stated  judgments  are  those  to  be  pro-  Judgment 
nounced  on  a  conviction  oi  prcemunire^  whibh  it  will  be  proper  jjjrf  J*™"' 
to  notice,  though  the  statutes  by  which  they  are  denounced  are 
become  obsolete.     If  xhe  defendant  *be  in  prison  at  the  timie,    [*5r06] 
the  sentence  to  be  pronounced  upon  him  is  ^^that  he  shall  be  out 
of  the  king's  protection,  and  that  his  lands  and  tenements,  goods 
and  chattels,  shall  be  forfeited  to  the  king,  and  that  his  body 
shall  remain  in  prison  at  the  king's  pleasure  f '  and  if  he  be  con- 


! 


h)  s,  6.  ip)  s.  r. 

i)  S.  8.  {q)  3  Inst.  53.    Hawk.  b.  2.  c.  48. 

ik)  S.  5.  8.  7. 

(0  Fost,  lOr.  1  Leach,  24.  Hawk.  (r)  See  fbrm,  3  Inst.  53,  211.    2 

b.  2.  c.  51 .  8.'  13.     See  form  of  judg-  Hale,  399.  Co.  Ent.  60,  352,  353, 355, 

ment  on  the  statute.  10  Harg.  St.  Tr.  360.    R.i8t.  Ent.  52, 3,  5.  2  Harg.  St. 

516.     Last  vol.  Lond.  edit.  Tr.   528.    Hawk.  b.  2.  c.  48.  s.  7. 

(m)  10  Harg.  St.  Tr.  515,  6.    Fost.   .  Williams  J.  Judgment. 

139.     Hawk.  b.  2.  c.  51. 8.  11.  (*)  3  Campb.  266. 

(n)  Ante,  •677.  (0  5  Mod.  22.     Hawk.  b.  2.  c.  48. 

(0  S,  3  k  4.    1  lieach,  361.  s.  7. 
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demned  by  default  for  not  appearing^  the  words  relative  to  the 
duration  of  the  imprisonment  are  changed  into  a  capiatur  by 
which  he  may  be  taken  (u)»    The  last  instance  of  the  execudon 
of  this  sentence,  was  against  several  Quakers  for  refusing  to 
take  the  oath  of  allegiance  in  the  reign  of  Charles  die  Second  (w), 
where  the  court  resorted  to  the  most  illegal  and  unjustifiable 
modes  of  obtaining  a  conviction* 
jTudgnient      The  judgment  against  an  offender  convicted  of  misprision  or 
tton"of  ^"'  concealment  of  treason  is  the  forfeiture  of  goods,  the  loss  of  the 
treason  or  profits  of  lands  during  life,  and  imprisonment  for  the  same  pe- 
riod (*:)•     Misprision  of  felony  in  a  public  officer  is  in:iprison- 
ment  for  a  year  and  a  day;  in  a  common  person  for  a  less  dis- 
cretionary time;  and,  in  both,  fine  and  ransom  at  the  king^s 
pleasure,  which  is  construed  to  mean  the  discretion  of  his  courts 
of  justice  (y). 
Other  ex-      Besides  these  crimes  of  a  higher  colour,  there  are  som£  mis- 
judraicnts  demeanours  to  which  peculiar  judgments  have  been  adapted* 
for  misde-  Thus  the  judgment  for  drawing  a  sword  on  a  judge,  or  strik- 
ing any  person  in  the  king's  higher  courts,  is  that  he  shall 
be  imprisoned  during  life,  forfeit  all  his  goods  and  the  profits  of 
his  estate,  and  that  his  right  hand  shall  be  cut  off  at  a  certain 
place  mentioned  in  the  sentence  (z);  but  the  king  may  dispense 
r*7or]   with  *a  part  of  this  sentence  by  authorizing  the  attorney  gene- 
ral to  enter  a  nolle  prosequi,  as  to  such  parts  of  the  indictment 
as  would  require  the  severer  judgment  (a).     In  some  of  the 
cases  it  appears  that  judgment  of  forfeiture  of  lands  as  well  as 
of  goods  was  given  generally,  and  without  the  addition  of  the 
words  "during  life,"  so  that  they  woi^d  pass  away  not  only 
from  the  offender  himself^  but  those  who  might  have  succeeded 
him  (4) ;  but  it  seems  to  be  the  better  opinion  that  the  loss  of 
the  profits  during  life,  was  all  that  was  intended.     MaliciousJtf 
,  striking  in  the  king^s  palace^  so  that  any  blood  be  dra>vn,  is  also 


(tt)  See  form,  Bast.  Ent.  465.    Co.  (y)  3  Edw.  T.  c.  9,    2  Hale,  374^  5. 

Lit.  129.   2  Hare.  St.  Tr.  470.  3  Inat.  4  Bla.  Com.  121. 

218.  .  Hawk.  b.  2.  c.  48.  s.  9.    4  Bla.  (z)  1  East,  P.  C.  408.    1  Keb.  751, 

Com.  117.    Williams  J.  Judgment.  2  Kol.  Abr.  76.    Owen,  120.    Dyer. 

(w)   2  Harg.  St  Tr.  463.    4  Bin.  188.  b.    Cro.  EUz.  405.    Hawk.  b.  2, 

Com.  118.  n.  (b).  c.  48.  s.  11.    Sec  form,  id.  ibid, 
t.  36, 


(x)  3  Inst.  36,  218.    1  Hale,  374.      vol.  Lond.  edit. 

1  East,  P 
]>ycr»188.  b.    Owen,  120. 


2  Hale,  400.    Bro.  Abr.  Treason,  19,  (a)  1  East,  P.  C.  409, 500. 

25.    Hawk.  b.  2.  c.  48.  s.  10.    4  Bla.  {b) 


Com.^120.    Williams  J.  Judgment. 


AND  ITS  INCIDENTS.  £77 

tx>  be  visited  with  a  similar  sentence  (c).  But  the  delinquent  is 
not  to  lose  his  hand,  in  this  case,  unless  blood  be  actually  shed; 
so  ibat  the  courts  of  justice  are  guarded  with  a  more  zealous 
care  than  the  personal  residence  of  his  majesty  (^/).  It  seems 
also  to  be  doubted  whether  the  act  will  be  thus  highly  penal,  un- 
less committed  within  a  palace  where  the  king  personally  resides; 
and  the  contrary  seems  to  be  taken  for  granted  by  several  au- 
thorities (e). 

When  a  defendant  is  convicted  of  having  rescued  an  o£Fender 
from  any  of  the  superior  coiirts,  he  is  liable  to  the  judgment  of 
imprisonment  for  life  and  the  loss  of  all  the  profits  of  his  lands, 
with  the  forfeiture  of  the  whole  of  his  personal  estate  (/)•  But 
he  shall  not  be  adjudged  to  lose  his  hand  unless  some  actual 
blow  were  struck  in  the  attempt  to  rescue  (ff).  By  the  5  £liz* 
€•  9.  s«  6.  any  offender  convicted  of  perjury  under  that  statute  is 
to  forfeit  the  sum  of  9^20,  be  imprisoned  for  six  months,  and 
rendered  "^incompetent  to  bear  testimony  as  a  witness.  But  the  [#708] 
more  usual  course  is  to  proceed  at  common  law,  because  prose- 
cutions on  the  statute  are  attended  with  more  difficulty  and  re- 
quire more  formal  exactness*  And  since  this  stated  punishment 
was  awarded,  a  power  has  been  given  to  the  court  to  superadd 
imprisonment  in  a  house  of  correction,  or  transportation  for 
seven  years  (h);  so  that,  at  the  present  day,  the  punishment  of 
diis  crime  is  rather  to  be  referred  to  the  class  of  discretionary, 
than  of  stated  penalties.  The  peculiar  case  of  perjury  at  elec- 
tions, however,  demands  a  different  consideration;  for  the  18 
Geo.  II.  c«  18.  enacts  that  those  who  offend  against  its  provi- 
sions shall  suffer  the  penalties  contained  in  the  two  statutes  to 
which  we  last  referred;  and,  therefore,  the  courts  will  regard 
themselves  as  bound  to  pronounce  a  judgment,  embracing  all  the 
punishments  which  those  acts  severally  inflict  (f). 

The  ancient  judgment  upon  an  indictment  for  a  conspiracy y 
to  affect  the  life  of  another,  commonly  called  the  villainous 


(0  1  East,  P.  C.  408.  33  Hen.  Vm.  £as<^  578. 

c.  12.  s.  7.    3  Inst.  140.    Poph.  206.  (/)  3  Inst.  141.  Hawk.  b.  1.  c.Sl. 

11  Harg.  St.  Tr.  16,  where  see  an  ac-  s.  5. 

^ount  of  the  ceremonial  of  cutting  off  {g)  ^  I>^-  ^^^'  Ha^k.  b.  1.  c.  21. 

the  hand.  s.  5. 

(</)  3  Inst.  140.  (A)  2  Geo.  It.  c.  25.  9  Geo.  H.  c.  8. 

(e)  6  Mod.  75,  6.    11  Harg.  St.  Tr.  (i)  6  East,  327.  Form  of  Judgment 

133.    4  Bla.  Com.  125.    Bro.  Abr.  6  East,  328.    Last  vol.  Lond.  edit. 
Pain,  16.    Hawk.  b.  1.  c.  21.  s.  2.  10 
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judgment,  was  of  a  very  peculiar  kind;  by  this  the  defimdants 
were  to  lose  the  liberty  and  franchise  of  the  law,  to  the  intent 
that  they  should  not  be  put  upon  any  jury  or  assize;  that  tbor 
houses,  lands  and  goods  should  be  seized  to  the  liing's  use, 
their  houses  and  lands  estrepped  and  wasted,  their  trees  xxx)ted 
up  and  razed,  and  their  bodies  consigned  to  prison  (^).  But 
this  sentence  seems  to  have  been  confined  to  cases  where  the 

^  life  of  another  was  attempted,  through  the  forms  and  appear- 

ances of  justice  (/) ;  and  it  has  long  since  been  entirely  dis- 
used, so  that  there  has  been  no  instance  in  which  it  has  been 
passed  since  the  reign  of  Edward  the  Third  (m) ;  but  the  prac- 

[*709]  tice  is  now  for  the  court  to  *award  a  punishment  proportioned 
to  the  circumstances  of  the  case,  consisting  of  fixre,  imprison- 
ment, pillory,  and  sureties  for  good  behaviour,  or  such  of  them 
as  they  shall  deem  proper  («). 

There  are  several  other  cases  of  offences  created  by  acta  of 
paiiiament,  in  which  the  punishment  of  the  offender  is  prescri- 
bed in  express  language.  Thus,  on  an  indictment  for  persuade 
ing  soldiers  to  desert^  on  the  1  Geo.  I.  c  47.  the  prisoner  is  to 
be  fined  in  the  sum  of  ^40,  and  if  they  think  it  proper  to  award 
any  additional  penalty,  they  are  directed  to  sentence  him  to 
imprisonment  for  any  space  not  exceeding  six  mcmths,  and  to  a 
public  exposure  in  the  pillory.  Under  this  act  it  has  been  hold- 
en,  that  no  discretion  is  given  to  the  judges  or  magistrates  to 
order  the  imprisonment  without  the  pillory,  but  they  are  bound 
either  to  g^ve  judgment  for  the  mere  pecuniary  fine,  or  to  in- 
clude both  the  heavier  inflictions  in  their  sentence  (o).  The 
judgment  for  petit  larceny  was  formerly  only  whipping  or  im- 
prisonment, by  way  of  correction  (^p) ;  but,  by  modem  statutes, 
the  offender  may  be  transported  (y).  The  punishment  for  liaviag 
naval  stores  in  possession,  without  any  right  derived  from  legi- 
timate authority,  was  by  the  9  &  10  W.  III.  c.  41.  s.  2.  a  fine 
of  two  hundred  pounds,  and  imprisonment  until  it  was  paid, 
which  by  the  17  Geo.  II.  c.  40.  s.  10.  and  9  Geo.  I.  c.  8.  was 


(A?)  3  Inst.  1.43.  2  Inst.  562.  Carth.  (w)    2  Burr.  1027.    1  Stia.   196. 

416.  Hawk.  b.  1.  c,  72.  s.  9.  See  form.  Hawk.  b.  1.  c.  72.  ».  9. 

3  Inst.  143.  (o)  16  East,  404. 

(0  12  Mod.  209.  Carth.  416.  Hawk.  (p)  2  Hale,  400. 

b.  1.  c.  72.  8.  9.  Ig)  2  Hale,  400,  n.  p.    4  Geo.  I.  c 
(m)  2  Bmr.  997, 1027.  Hawk.  b.  1.  11.    6  Geo.  I.  c.  23. 

c.  72.  8.  9. 
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altered  into  imprisonmetit  to  hard  labour  and  public  whipping. 
But  the  old  penalty  of  £2QOy  subject  to  mitigation,  has  been 
revived  by  the  39  &  40  Geo.  III.  c.  89.  and  a  discretion  has 
been  given  to  inflict  such  a  degree  of  pillory,  whipping,  or  in;- 
prisonment,  as  the  case  shall  demand.  It  is,  however,  holden, 
that  the  power  of  sentencing  to  hard  labour  is  impliedly  taken 
away  by  this  statute;  and,  therefore,  *the  court  in  a  case  which  [*f  10] 
came  recendy  before  them  declined  to  state  it  in  their  judgment, 
and  sentenced  the  offender  to  three  months'  imprisonment  and 
a  public  whipping  (r).  On  the  other  hand  in  favour  of  revenue 
officers  acting  bon&  fide  in  the  execution  of  their  office,  it  is  pro- 
vided, that  if  they  be  indicted  for  any  seizure,  and  a  verdict  be 
obtained  against  them,  and  the  judge  shall  certify  that  thene 
was  probable  cause  for  the  seizure,  the  defendant  shall  not  be 
imprisoned  or  be  fined  above  one  shilling  («).  Several  oth^r  in- 
atances  might  be  adduced  of  statutable  offences,  which  the  coiut 
are  either  bound  to  visit  with  a  particular  penalty,  or  which  set 
certain  limits  to  their  discretion.  But,  in  general,  the  punish- 
ment of  misdemeanours  is  left  to  their  judgment,  according  to 
the  peculiar  circumstances  with  which  they  are  attended  (^). 
And  this  leads  us  to  ccwsider  those  judgments  which  fall  under 
this  description. 

It  may  be  laid  down  as  a  general  rule,  that  all  those  offences  Discre- 
which  exist  at  common  law,  and  have  not  been  regulated  by  any  a^^wia- 
particular  statute,  are  within  the  i&acretion  of  the  court  to  pun-  ^^^  judg 
wA  (u).    Such  are  petit  larceny  (w),  perjury  (.v),  forgery  at 
common  law  (y),  obtaining  money,  &c.  by  faUe  pretences  (2), 
every  description  of  indictable  fraud  not  amounting  to  felony  (a), 
conspiracy  which  did  not  affect  the  life  of  another  at  all  times, 
and  since  the  disuse  of  villainous  judgment,  every  species  of  that 
offence;  and  every  description  of  misdemeanour  or  crime  for 
which  an  indittment  will  lie  at  common  law,  not  subjecting  the 
offender  to  a  capital  penalty,  is  within  the  discretion  of  the 
judges  (*). 


(r)  8  East,  5^,  4.  (x)  Hob.  62, 

(t)  28  Geo.  in.  c.  37.  s.  24.    Tidd,  (y)  Sir  The.  Ravra.  81.  1  Sid.  142, 

E<L  862.  278.    3  Leon,  170.    Hawk.  b.  2.  c. 


6  Ei  862.  278.    3  Leon,  170.    Hawk.  b.  2.  c. 

(0  R.  T.  H.  278,  9,     Hawk.  b.  2.  48.  s.  14. 
c.  48.  B.  24.  (z)  30  Geo.  H.  c.  24.  s.  1. 

(tt)  R.  T.  Hard.  279.    Hawk.  b.  2.  (a)  Cro.  Jac.  497, 8.   Noy.  99, 103. 

c.  48. 8. 14.  2  RoJ.  Abr.  78. 

(i»)  2  Hale,  400.    3  Inst.  218.    4         (d)  Rep.  T.  Hatdw.  278,  9. 
Geo.  I.  c.  11.    6  Geo.  Lc.  23. 
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{"1^711]       ^Another  Uurge  class  of  oflences  in  the  punishment  of 

much  is  left  to  the  wisdom  of  the  court,  arise  from  ckr^ahk 
felonies.    We  have  already  shown  how  the  ceremony  of  purga- 
tion was  abolished,  how  that  of  burning  in  the  hand  was  sub- 
stituted in  its  room,  and  how  odier  penalties  of  imprisoxunent, 
transportation,  and  corporal  punishment  have  beoi  established 
in  the  place  of  the  latter  {c).     At  the  present  day,  the  judges 
by  the  provisions  of  several  statutes,  may  order  die  offender  e> 
be  publicly  or  privately  whipped,  exposed  in  the  stocks,  fined, 
imprisoned  for  two,  or  transported  for  seven  years  to  his  ma« 
jesty's  colonies  (d).     But  it  must  not  be  understood  that  the 
power  thus  vested  in  them  is  a  mere  arbitrary  discretion,  which 
ignorant  or  malevolent  magistrates  would  be  allowed  with  im- 
punity to  abuse  (e).    There  are  two  kinds  of  restraint  by  which 
their  proceedings  must  be  guided: — one,  that  they  can  do 
nothing  contrary  to  magna  charta,  and  the  fundamental  princi- 
ples of  our  legal  system; — ^the  other  resulting  from  precedents 
which  they  themselves  have  laid  down  in  a  variety  of  deci« 
sions  (/)• 

By  the  first  of  these  rules  they  are  forbidden  to  impose  any 
'  exorbitant  fine  to  the  oppression  of  the  subject  (^};  and,  diere- 
fore,  where  the  judges  imposed  a  fine  of  £3OfiO0  upon  the 
Duke  of  Devonshire  for  striking  within  the  limits  of  one  of  his 
majesty's  palaces,  the  House  of  Lords  came  to  a  determination 
that  their  conduct  was  oppressive  and  illegal,  and  solgected 
them  to  a  severe  censure  (A).     We  may  gather  frran  this  case, 

[*yi2j  that  the  amount  of  the  fines  imposed  by  law  for  certain  ♦crimes, 
will  form  a  proper  criterion  for  the  judges  to  follow  when  they 
have  a  discretion  to  exercise  (i).  Before  the  revolution,  indeed, 
the  court  of  Starchamber  levied  the  most  exorbitant  fined  upcm 
the  subject  in  defiance  of  ever}'^  principle  of  law,  to  enrich  the 
treasuries  of  the  sovereign.  Instances  also  occurred  in  which 
the  most  cruel  punishments  were  inflicted  on  misdemeanours 
inferior  to  felony;  thus  Oates,  the  celebrated  Jesuit,  was  sen- 


!c)  Ante  •667  to  •673.  (/)  See  suggestions  as  to  the  exer- 

d)  5  Ann  c.  6.  s.  2.    4  Geo.  I.  c.  else  of  the  discretionaiy  power.  Dick. 

11.    6  Geo.  I.  c.  23,    19  Geo.  HI.  c.  Sess.  228,  note  t.     Gisb.  Dut.  Man,  1 

74.    For  more  particular  statement,  vol.  385,  6. 

aee  ante  •673  as  to  the  penalties  con-  (g)  9  Hen.  HI.  c.  13.    24  Edw.  IH, 

sequent  on  clergy.  c.  3. 

(e;  Ante  •701,  and  as  to  legal  dis-  (A)  11  Harg.  St,  Tr.  156. 

crcuon,  see  4  T.  R.  7Sr,  4  Burr.  2539.  (•)  U  St.  Tr.  135. 
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tenced,  on  an  indictment  for  perjury,  to  be  stripped  of  his 
canonical  habks,  pay  a  fine  of  a  thousand  marks,  to  be  whipped 
from  Aldgate  to  Newgate,  and  from  Newgate  to  Tyburn  by  the 
common  hangman,  to  be  imprisoned  for  life,  and  to  stand  five 
times  every  year  in  the  pillory  (i).  But  immediately  after  the 
revolution,  these  proceedings  were  declared  oppressive  and  un- 
lawful (/);  and  by  the  bill  of  rights  it  was  specifically  enacted, 
that  excessive  fines  be  not  imposed,  nor  cruel  and  illegal  punish- 
ments inflicted  (m).  And,  since  this  provision,  it  is  never  usual 
to  assess  a  larger  fine  than  the  delinquent  is  able  to  pay  without 
touching  the  means  of  his  subsistence,  but  to  sentence  him  to 
some  corporal  penalty  (n);  so  that  the  court  will  not  impose  a 
fine  upon  a  married  woman^  but  will  sentence  her  to  imprison- 
ment, if  she  has  no  property  of  her  own,  and  her  husband  has 
absconded  (o) ;  and  this  is  said  to  be  the  reason  why  fines,  in  the 
king's  court  are  frequendy  denominated  ransoms^  because  they 
operate  instead  of  a  punishment  which  would  otherwise  fall  on 
the  person,^  according  to  ihe  maxim,  ^^  that  he  who  cannot  pay 
in  purse  must  pay  in  person,''-a  maxim  which  seems  too  much 
tike  making  poverty  a  crime,  and  oflfering  an  indemnity  to  riches* 

It  b  also  an  established  rule  of  the  English  law,  that  '^f'the  ["^713] 
judges  in  the  exercise  of  their  discretion,  can  invent  no  new 
penalties  to  suit  the  offence,  or  to  gratify  their  own  caprices  (p). 
It  therefore  follows,  diat  they  can  inflict  no  punishment  which 
did  not  exist  at  common  law,  except  in  those  cases  where  the 
law  has  expressly  allowed  its  infliction.  So  that  they  cannot 
order  a  defendant  c<mvicted  of  an  ordinary  misdemeanour  to 
be  transported;  though  it  is  in  their  discretion  to  do  so  on  the 
admission  of  a  felon  to  lus  clergy.  And  upon  the  same  princi- 
ple it  has  been  holden,  that  a  s^itence  against  a  defendant  xon- 
victed  of  insul^g  a  hiagistrate  in  the  execution  of  his  duty, 
that  he  be  imprisoned  for  a  month,  ask  pardon  at  the  prosecu- 
tor's house,  and  advertise  it  in  newspapers,  is  void,  except  as 
to  the  in^prisonment ;  and  the  defendant  will,  after  his  impri- 
sonment, be  discharged  on  habeas  corpus  (^).  ' ' 

The  more  particular  rules  which  might  be  deduced  from  the 


(k)  4  Hargf  St.  Tr.  104,  5,  6.  (©)  R.  T.  H.  279. 

(0  4  Hapg.  St.  Tr.  106.  (p)  4  Bla,  Com.  378. 

(m)  1  W.  &.  M.  Sees.  2.  c.  2.  ji.  11.  (g)  1  Wils,  332.    Com.  Dig,  In- 

(n)  4  Bla.  Com.  380.  dictmentt  N. 
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practice  of  the  courts  themselves  as  applicable  to  particular 
crimes,  and  which  influence  their  sentences  are,  of  course,  in* 
finitely  various.     Not  only  the  nature  of  the  offence,  but  the 
strength  of  the  temptation,  the  age,  sexy  rank,  health,  and  situa- 
tion of  the  offender,  as  well  as  his  conduct  cm  the  trial,  will  na- 
turally influence  the  court  in  forming  their  decision  (r)  ;  and, 
on  this  account,  the  court,  when  several  defendants  have  been 
convicted  on  a  joint  prosecution,  frequently  pronounce  a  less 
severe  sentence  on  one  defendant  than  on  the  others  (jr).     It  is 
a  general  rule  that  the  judgment  should  be  adapted  to  the  na- 
ture of  the  case  as  nekrly  as  possible  (r).    Thus  the  punishment 
of  all  infamous  crimes  at  common  law,  is,  in  general,  disgrace- 
ful (u) :   as  for  keeping  a  house  of  ill-fame  (w) ;  and  so  re- 
['1^/14]  gularly  was  this  rule  followed,  that  the  association  ^between 
the  crime  and  the  pimishment  became  so  strong  in  die  mind, 
that  the  latter  and  not  the  former  was  thought  to  entail  dis- 
ability to  become  a  witness  (x).    There  are  indeed  instances 
to  the  contrary;  where  the  pillory  is  inflicted,  though  the  crime 
is  not  infamous,  and  passed  over  when  infamy  is  the  result. 
Thus,  as  an  instance  of  the  first  description  of  cases,  die  3  & 
%         4  W.  &  M.  c.  10.  directs  deer-stealers  to  forfeit  gg30,  and  if 
they  have  nothing  by  which  it  can  be  levied  to  be  set  in  the 
pillory;  though  it  cannot  be  supposed  that  the  want  of  £30 
renders  a  man  infamous  {if).    So  also  odier  enormous  misde- 
meanours, as  false  rates  by  a  puUic  assessor,  gross  libels  on 
magistrates,  or  on  religion   and   government  arc  frequently 
punished  with  public  exposure  (z).    Keeping  a' disorderly  house 
is  often  subject  to  the  same  penaltj'  (a).    On  the  other  hand  the 
circumstances  of  the  defendant's  being  a  clergyman  (i),  or  of 
youth,  or  ill-health,  combined  with  other  favourable  circum- 
stances, have,  even  in  the  case  of  conspiracy,  or  keeping  a 
house  of  ill-fame,  induced  the  court  to  decline  the  infliction  of 
the  pilloiy,  and  to  pronounce  a  milder  sentence  (r);  thus  in  the 
latter  case  a  married  woman  who  had  nothing  whereout  ta  pay 


(r)  Kcp.  T.  Hardw.  279.    2  Buit.  (x)  6  Mod.  306, 7.  Com.  Dig.  Ttan- 

1727,    Glsb.  Dut.  Man,  1  vol.  385,  6.  bril,B.   Williams  J.  Pilloiy  and  Tum- 

G-j)  2  Burr.  1027.  bril. 

(0  2  Stra.  689.    8  T.  R.  144.  («)  Com.  Dig.  Judgment,  N.  Bcp. 

(«)  Willes,  666.  T.  Ifardw.  278,  9. 

(v,)  R.  T.  H.  279.  (I,)  1  Stra.  196. 

(,>:)  Ante  •600.  (c)  2  Burr.  1027.    R.  T.  H.  279. 

( v)  WiUes,  144.  Gisb.  Dut  Man,  1  v«L  397, 


i 
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a  fipe,  and  was  in  ill*health,  was  sentenced  to  a  yes^r's  imprison-  ' 
ment  and  then  to  find  sureties  for  her  good  behaviour  for  seven 
years  (</)•  But  they  will  visit  a  clerical  offender  with  other 
punishments  equally  severe;  and  therefore,  they  sentenced  a 
culprit  of  this  description  in  an  aggravated  case  to  a  fine  of 
£500,  a  year's  imprisonment,  and  to  find  sureties  for  his  good 
behaviour  for  seven  years  (e);  and  another  person,  not  in  orders, 
•was  sentenced  to  stand  twice  in  the  pillory,  *to  be  imprisoned  [*ri5] 
for  two  years,  to  pay  a  fine  of  >g50,  and  to  find  sureties  for  his 
good  behaviour  for  three  years  (jT).  Lord  Coke  advises  all 
judges  and  magistrates,  in  general,  to  be  very  careful  how  they 
inflict  the  pillory  on  common  misdemeanours,  and  to  reserve  it 
only  for  the  more  heinous  offences  (,^) ;  a  caution  which  seems 
very  reasonable  when  we  consider  that  such  an  exposure  de- 
prives a  man  of  the  last  remnant  of  character,  fixes  on  him  an 
indelible  stigma,  and  frequently  renders  him  desperate. 

J^erjurf/y  at  common  law,  may  be  punished  with  pillory  and 
transportation  for  seven  years  (h)»  The  day  of  inflic^g  the 
former  punishment  mi^y  be  left  to  the  choice  and  nomination  oi 
the  sheriff,  but  on  motion  the  court  may  enlarge  the  time  fixed 
by  him  for  the  exposure  (i). 

The  judgment  for  libels  is  commonly  fine,  imprisonment  and 
the  finding  of  sureties,  proportioned  to  the  dangerous  nature  of 
the  publication  and  the  circumstances  of  the  defendant  (k).  A 
peer  has  been  sentenced  to  a  fine  of  ^glOO,  confinement  for 
three  months,  and  to  find  sureties,  for  a  libellous  charge  against 
an  individual  (/)•  But  more  signal  penalties  will  be  inflicted 
on  public  misdemeanours  attended  with  violence;  thus,  before 
the  riot  act,  several  rioters  were  sentenced  to  pay  a  fine  of 
^500  each,  to  stand  in  the  pillory,  and  one  of  them  to  be  ac- 
coutred in  a  kettle  on  his  head  for  a  helmet  and  a  sword  in  his 
hand,  because  he  was  thus  armed  whien  he  committed  the  out- 
rage (m)*  Assaults  vary  of  course,  exceedingly  from  the  in- 
finite variety  of  circumstances  with  which  they  are  attended. 
Thus  assaults  with  intent  to  commit  a  rape  or  unnatural  crime, 


(d)  R.  T.  H.  279.  (0  3  Burr.  1902. 

(e)  1  Stra.  196.  {k)  11  Harg.  St  Tr.  293, 294.    20 
(/)  2  Burr.  1027.                                  Cob.  St.  Tr.  788,  9. 
;^j  3  Inat.  219.                                         {/)  1  Esp.  Mep.  229. 

3  Burr.  1901.  See  form  wn-         (m)  Cro.  Car.  507. 
tence,  3Buir.  1902. 
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^♦5^16]  *may  require  the  utmost  severity  which  the  courts  are  em- 
powered to  exert,  as  their  moral  turpitude  exceeds  that  of  many 
capital  felonies;  while  there  are  others,  on  the  contrary,  for 
which  die  most  trifling  fine  is  an  adequate  penalty.  In  all  these 
eases,  the  practice  of  compelling  the  offender  to  find  sureties 
for  his  good  behaviour  has  prevailed,  and  has  been  found  of 
the  highest  benefit  (n).  It  is  indeed  one  of  the  most  salutary 
instances  in  which  our  laws  are  directed  to  the  prevention  of 
crimes,  which  is,  at  all  times,  so  much  better  than  their  punish- 
'  ment. 

The  case  of  nuisances  to  highways,  or  suffering  them  to  re- 
main in  a  state  of  decay,  is  evidently  of  a  different  ccmiplexion 
to  any  other  criminal  proceeding.  Its  object  is  the  remedy  of 
the  inconvenience,  and  not  any  vindictive  or  exem^ry  inflic- 
tion on  the  party  who  ought  to  have  prevented  it.  The  judg- 
ment, in  general,  is  that  the  defendant  pay  a  fine,  and  that  the 
nuisance  be  abated  (0).  But  the  latter  part  is  not  always  essen- 
tial or  proper.  Thus,  where  the  building  itself  is  unobjection- 
able, but  some  noxious  trade  is  carried  on  within  it,  there  need 
be  no  judgment  that  the  nuisance  shall  be  abated  (^).  And 
where  the  nuisance  is  not  stated  in  the  indictment  as  still  exist- 
ing, no  judgment  can  be  given  to  abate  it,  because  it  does  not 
appear  on  the  record  to  be  in  existence  (jr).  When  only  a  part 
of  an  erection  is  complained  of,  judgment  may  be  given  to  re- 
move that  part  which  is  found  injurious  (r).  Where  a  non- 
feasance only  is  in  question,  as  of  not  repairing,  if  it  appear  by 
justices'  certificate  and  affidavit,  that  the  road  is  actually  re- 
paired, they  will  only  give  judgment  for  a  nominal  fine  of  65. 
8(/.  or  13s,  4d.  with  nothing  relative  to  its  abatement  (s).  And 
[*71T]  if  it  be  *certified  that  the  way  has  been  since  diverted  by  an 
order  of  two  justices,  and  that  such  part  of  the  old  way  as  is 
retained  is  in  sufficient  repair,  the  court  will  only  give  judgpient 
for  the  nominal  penalty  (t). 
Judg-  The  only  judgment,  at  the  present  day,  without  express  sen- 

wUhout     tence  is  that  of  oudawry;  that  of  abjuration  being  long  since 

express 

sentence.  " 

• 

(n)  Dick.  Seas.  177.     See  form,         (9)  8  T.  R.  142. 
Leach,  536.  (r)  9  Co.  53.    Godb.  221. 

(0)  Bro.  Abr.  Nuisance,  49.    8  T.  (t)  13  East,  164.    1  BU.  R.  395; 

H.  142,  3.  602.    3  Smith,  575.    6T.R,635. 

(/>)  2  Stra.  686.    2  Sess.  Cas.  34.  (<)  13  East,  166^  7» 

7T.R.467.  Com.Dig.IndictjneatyN. 
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obtolete.    This  judgment  is  given  by  the  coroner  at  the  fifth 
county  court  upon  the  defendant's  not  appearing  to  the  exigent 
and  is  entered  ^^  therefore  the  defendant,  by  the  judgment  of  the 
coroner  of  our  lord  the  king,  is  outlawed  (»)•"     And  it  seen^s 
to  be  agreed  that  when  this  judgment  appears  of  record  by  the 
sheriff's  return  of  the  exigent,  in  case  of  felony,  the  defaulter 
will  be  as  much  Attainted,  and  liable  to  suffer  the  penalty  of 
death,  and  incur  the  disabilities  of  attainder^  as  if  he  had  been 
convicted  by  verdict,  and  sentenced  in  the  regular  course  of 
judgment  (tc;).     And  it  has  been  holden,  that  if  this  do  not  ap- 
pear on  the  return,  but  only  by  the  answer  of  the  coroner  to  a 
certiorari  directed  to  him,  requiring  him  to  certify  whether  the 
defendant  was  outlawed  or  not,  the  same  consequences  will  fol- 
low (x).    When,  therefore,  he  is  brought  in  by  capias  utlaga- 
tum,  no  sentence  of  deadi  is  to  be  pronounced  against  him,  for 
that  18  inq>Ued  upon  the  outlawry  (y).     He  is  merely  asked  by 
the  court  if  h^  has  smy  thing  to  say  why  execution  should  not 
be  donie  upon  him  according  to  law  (z).    To  this  he  may  plead 
that  he  is  not  the  person  named  in-  the  process;  which,  like 
odier  collateral  issues,  will  be  tried  instanter  (a).     If  the  out- 
lawry then  appear  to  be  erroneous,  he  may  assign  errors,  or  any 
one  as  amicus  curiae  may  point  them  out  to  the  court,  who  will 
stay  ^edition  if  the  least  technical  objection  can  be  support- 
ed (b).  .*The  defendant  wiU  be  remanded  until  he  has  obtained  [*718] 
a  writ  of  error,  which  will  be  argued  and  decided  in  the  way 
we  have  already  shown  in  considering  this  kind  of  process  (c). 
If,  however,  no  error  appear,  the  prisoner  will  be  ordered  fat 
execution  (d)*    Upon  an  outlawry  for  a  misdemeanour,  the  de- 
fendant remains  in  custody  unless  the  outlawry  be  reversed  for 
error,  so  that  the  outlawry  does  hot  operate  as  a  conviction  (f  ). 
This  distinction  seems  quite  opposite  to  the  general  principle 
of  our  law,  which  in  favorem  vita  allows  many  advantages  in 
case  of  felony;  as  the  plea  of  not  guilty  after  an  objection  in 
abatement  or  demurrer;  while,  in  this  solitary  instance,  the  de- 


(u)  Ante,  •356,  •361,    3  Inst  212,         (y)  Post.  113. 
3  liwt.  212,' 52.  'Hawk!  V.YcVasTb.      Me,  408. '^HawiVb.  VcTisT 87'23. 


2  Dyer,  223.  a.    Hawk.  b.  2.  c.  48.  a.  (*)  Post.  113. 

21.  ^  (a)  Poat  41. 

(w)  Finch,  467.    Co.  lit.  128, 288.         (6)  1  Burr.  639.    3  In«t  212.    2 


22.    Ante  •365.  (c)  1  Buw.  639.    Ante  ^369, 370, 

(x)  Co.  Lit  288.    Hawk.  b.  2.  c.         Id)  Post  113. 
48.  t.  22.  ace.  Dyer^  223.  com,  (e)  Ante,  *366. 
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fendant  is  concluded  hf  the  outlawty  widiout  any  trial,  though 
here  alone  his  life  is  in  jeopardy.  ^ 

Com-  When  the  defendant  is  in  execution  on  a  former  judgment  in 

mentuid  ^  criminal  case,  sentence  of  imprisonment  and  other  penalties 
^^"^^^'^    may  be  given  against  him  to  commence  from  the  expiration  of 
ment.        the  former  confinement  previously  awarded  (/*)•    So  where  he 
is  charged  with  several  offences  at  the  same  time,  of  the  same 
kind,  he  may  be  sentenced  to  several  terms  of  impriscmment, 
one  after  the  conclusion  of  the  other  (g).    The  same  nugfat  also 
be  done  in  case  of  transportation,  but  it  seems  the  court  may, 
in  their  discretion,  sentence  the  prisoner  to  another  term,  com- 
mencing before  the  expiration  of  that  under  which  he  is  already 
labouring  (A). 
judg*  When  the  defendant  is  acquitted  upon  the  merits,  by  the  ver- 

^^^e-  '  ^^^  ^^  ^  j^^9  ^^  discharged  on  the  allowance  of  a  j^ea  of  par- 
f^ndant.  don,  the  proper  entry  is  ^  whereupon  all  and  singular  the  pre- 
mises being  seen  and  fully  understood  by  the  court  of  our  s^d 
[*719]  lord  the  king  now  here,  it  is  considered  ^and  adjudged  by  die 
said  co^rt  here  that  the  said  defendant  be  discharged  of  die 
premises,  and  do  depart  hence  without  day  in  this  behalf  (f).'^ 
And  this  judgment  of  acquittal  in  case  of  misdemeanours,  in 
the  King's  Bench,  cannot  be  given  at  Nisi  Prius,  but  must  be 
in  bank(i).  It  seems  to  have  been  formerly  supposed  that 
there  was  a  great  difference  in  the  effect  of  a  judgment  which 
included  the  words  ^^  eat  inde  quietus,"  and  one  which  was 
merely  ^^  eat  sine  die  (/)/'  For  it  is  said  that  if,  after  the 
former,  the  first  indictment  proves  to  be  defective,  a  new  pro- 
secution may  be  supported ;  but  that,  after  the  latter,  the  pre- 
vious acqmttal  may,  in  any  case,  be  effectually  pleaded  (m). 
The  first  part  of  this  proposition  is  no  doubt  correct  at  the  pre- 
sent day,  for  it  has  been  effectually  shown  diat  where  a  party 
is  acquitted,  on  the  ground  that  the  indictment  is  defective,  he 
may,  after  judgment  of  «  eat  sine  die*'  be  again  indicted  («)• 
But  in  this  case  the  entry  ought  to  be  special  ^^  and  because  it 


(/)  4  Burr.  2577,  B.    See  form,  4      Hale,  391,  2.     11  East,  508,  511. 
Burp.  2577,  8.    Last  vol.  Lond.  edit.        Hawk.  b.  2.  c.  48.  a.  13.    Last  vol. 


Leach,  536.    Last  vol.  Load,  edit  Ck)  11  East,  514. 

(h)  1 1-eacli,  451.  (n  2  Hale,393,4. 

(0  3  P.  W.  499.    2  Seas.  C.  282.  (m)  2  Hale,  394,  5. 

f  5^^:?^^-  -^*®  f2"i  ^®-  ^^^  ^^         W  4  Co.  44.  a.  3  Ihsi  214.  Ante, 

350.    Bast.  Bat  47,  ^  51,  ^  7.    2  'SW. 
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appears  that  the  mdictment  is  not  sufficient,  therefore  it  is  con- 
sidered that  the  defendant  go  thereof  without  day,"  for  then 
the  cause  is  evident  upon  the  face  of  the  proceedings  (o). 
Whether,  if  in  such  case,  the  judgment  were  erroneously  en- 
tered ^^  eat  inde  quietui,"  the  prosecutor  could  be  admitted  to 
show  that  the  cause  of  acquittal  was  a  mere  informality  does 
not  seem  to  be  decided.  In  case  of  an  indictment  for  murder 
or  manslaughter,  where  it  appears  that  the  defendant  slew  a  rob- 
ber or  assassin  in  the  attempt  to  rob  or  kill  him,  the  judgment 
is  ^  eat  inde  quiettus  (py^  When  the  jury  find  him  guilty  per 
infortunium  or  se  defendendo,  he  has  judgment  to  find  bail,  or 
^  remittitur  prisons  ad  expectandam  gratiam  regis  (jr)."  The 
consequence  of  *both  these  judgments  is  precisely  the  same;  [^720] 
effectually  to  shield  the  defendant  from  any  future  prosecution 
on  the  same  charge  at  the  suit  of  his  msyesty  (r). , 

When  the  judgment  is  pronounced,  it  ought,  with  all  the  pre-  ^^^^^^J? " 
ceding  matter,  to  be  entered  on  the  record.  After  a  convic- judg- 
tion  in  the  King's  Bench,  ibis  entry  is  made  on  the  plea  roll,  "'^"^ 
but  at  the  Old  Bailey  Sessions  it  is  said  that  the  proceedings 
are  brought  into  the  King's  Bench,  placed  in  a  bag,  and  laid 
aside  (sy  This  record,  in  case  of  felony,  states  the  session  of 
oyer  and  terminer— 4he  commission  of  the  judges— the  present- 
ment by  the  oath  of  the  grand  jurymen  by  name— ^e  indict- 
ment—the award  of  the  ciq>ias  or  process  to  bring  in  the  oifen- 
der— the  delivery  of  the  indictment  into  court — the  arraign- 
ment—the plea-— &e  issue— ^e  award  of  the  jury  process— 
the  verdict— the  asking  the  prisoner  why  sentence  should  not 
be  passed  on  him— <and  the  judgment  of  death  passed  by  the 
judges  (t).  The  record  in  the  King's  Bench  is  to  the  same 
eifect  (u)m  In  this  record,  all  the  act»  of  the  court  ought  to  be 
stated  in  the  present  tense,  as  procceptum  est^  not  prseceptum 
fuit;  but  the  acts  of  the  parties  themselves  may  be  properly 
stated  as  past(T&}.  And,  therefore,  if  it  state  that  the  sheriff 
was  commanded,  instead  of  is  conunanded,  the  error  will  be 


To)  3  Hale»  393.  East,  509,  Sx.    1  Ld.  Rsym.  47,  8. 

r^)  2  Hale,  395.  367. 

{9)  2  Hale,  395.  iu)  11  East,  508. 

fr)  3  Inst.  213, 4.    S  Hale,  395.  (v)  1  Mod.  81.    Combeib.  358.    2 

to  Holt,  345.    1  Salk.  371.  Saund.  393.  n.    1  T.  R.  320. 

(I)  4  Bla.  Com.  Appx.  I.  to  IV.  11 

*fleeVaini,UEift|«Oi  4Bla.GonbAp9x.I. 
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fatal  {x)»  It  is  not  necessary,  however,  to  set  forth  at  large  the 
tommidsion  on  which  the  judges  proceeded  to  the  trial,  and  if 
done,  minute  accuracy  will  not  be  requisite  (y).  Nor  is  it  es- 
sential that  any  issue  should  be  stated  as  having  been  joined 
between  the  crown  and  the  defendant  (z).  So  the  judges  need 
r*721]  not  be  shown  expressly  to  have  been  "  assigned  *by  the  king,** 
if  it  sufficiently  appears  that  they  are  the  king's  justices;  for  tfaeir 
authority  could  be  derived  from  no  other  source  than  his  plea- 
sure (a).  And  where  several  defendants  are  jointly  indicted, 
and  a  special  verdict  only  as  to  one  of  them  is  removed  by  cer- 
tiorari, there  will  be  no  occasion,  on  the  record,  to  notice  any 
others  than  the  one  as  to  whom  the  removal  has  been  made, 
whether  they  were  acquitted  or  found  guilty  (i).  But  it  must 
appear  that  the  defendant  was  in  court  at  the  time  of  pronounc- 
ing the  judgment,  or  the  whole  wiU  be  erroneous  (r).  But,  as 
vrt  have  seen,  it  is  not  necessary  on  the  record  to  notice  the 
proclamation  (</). 

When  an  indictment  for  a  misdemeanour  has  been  removed 
by  certiorari  into  the  crown  office,  and  the  defendant  is  convict- 
ed, judgment  is  signed,  in  the  office,  as  in  the  case  of  a  civil  ac- 
tion, and  the  award  is  "quod  capiatur  (<?)."  This  is  merely  in 
the  nature  of  an  interlocutory  judgment,  and  does  not  at  dl  con- 
clude the  defendant  from  afterwards  moving  to  arrest  it  (/*). 
When  the  defendant  is  absent  at  the  time  of  conviction,  and  the 
offence  is  only  finable,  the  proper  judgment  is  *^quod  capiatur, 
or  if  present,  and  does  not  pay  it,  "ideo  committitur  gaols; 
for  the  first  is  only  necessary  when  he  is  absent  (j|*). 

In  ca3es  of  a  traverse  at  the  sessions,  a  record  is  also  made 
by  the  clerk  of  tiie  peace  comprising  a  complete  history  of  die 
whole  proceedings,  the  style  of  the  court,  the  indictment,  the 
process  ,to  compel  an  answer,  die  traverse  itself^  the  trial  by  the 
jury,  their  verdict,  die  judgment  of  the  court,  and  the  fine  as- 
sessed by  the  magistrates  (fi). 

If  any  part  of  the  proceedings  be  stolen  or  lost,  the  deficiency 


(x)  3  Saund.  393.  •695. 

(»)  4  Burr.  20^.  (d)  2  Id.  RayitiG 

(x)  8  Ha^.  St  Tr.  S86»  7.  4  Bofr.  le)  2  Burr.  801. 

«5.  (/)  2  Burr.  801. 


a)  4 
W  1 


Burr.  2085.  U)  Cro.  Car.  340, 1. 

Burr.  2086.  (A]  Dick.  Seaf.  1S5.  Set  form,  last: 

Ld.  Bujrtti.  f^  ^.    'Ante     ^1.  hM.  ^dU. 
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may  be  supplied  by  a  new  entry  (i).  This  may  *bc  done  by  the  [*722] 
judges  from  the  paper  books,  as  they  have  always  power  over 
their  own  proceedings  {A).  And,  therefore,  where  a  writ  of  er- 
ror was  brought  in  the  house  of  lords  upon  a  conviction  of  per- 
jury, for  the  want  of  a  venire  which  had  been  los^  the  house 
ordered  a  new  one  to  be  awarded  (/)•  So  if  the  postea  be  miss- 
ing, a  fresh  one  may  be  drawn  from  the  notes  of  the  associ- 
ate (m). 

In  case  of  misdemeanours  it  is,  clear  the  court  may  vacate  of  vaca* 
the  judgment  passed,  before  it  becomes  matter  of  record,  £^ndj|]]gj^^^ 
may  mitigate  or  pass  another,  even  when  the  latter  is  more andnving 
severe  (n).  And  the  justices  at  se^ions  have  the  same  power 
during  the  session,  because  it  is  regarded  as  only  one  day;  but 
they  canno^o  it  at  any  subsequent  period,  unless  an  adjourn- 
ment be  entered  on  the  roll  {o)»  And  no  court  can  make  any 
alteration  when  once  the  judgment  is  solemnly  entered-  on  the 
record;  but,  if  any  material  defect  appear  on  the  face  of  it,  the 
judgment  may  be  reversed  by  writ  of  error  (f).  So  the  court 
of  King's  Bench  will  not  mitigate,  though  they  may  set  aside  a 
fine  imposed  by  an  inferior  court  on  the  removal  of  proceedings 
by  certiorari  thither  (q).  But  the  defendant,  if  oppressed,  may 
obtiun  a  remedy  by  petition  to  the  lords  commissioners  of  the 
treasury,  who  will  refer  it  to  the  attorney  general,  and  if  his  re- 
port be  favourable,  will  allow  such  mitigation,  as  they  think  the 
case  requires  (r).  After  judgment  ibr  a  libel  die  court  will  not, 
on  the  motion  of  the  defendant,  m^e  an  order  on  the  prosecu- 
tor to  deliver  up  the  originals  of  the  libellous  matter  to  be  n^- 
tuned  in  the  custody  of  an  officer  (a)» 


(i)  1  Stnu  140.    Fortes.  355.    LU.  Hawk.  b.  2.  c.  48.  a.  30.    Com.  Di|^. 

£nt.  523.    2  Stra.  833.  Indictment,  N. 

(k)  Fortes.  355.  (o)  2  Salk.  606.    Bac.  Abr.  Couit 

(/)  Aodr.  13.iiinot]S.    1  Stra.  140.  of  Sessions.   Dick.  Seas.  13,  4»  375, 6. 

n.  (l\  (Jt)  4  Mod.  395. 


(m)  3  Stn.  1264.    1  Tent.  92,  3.  fg)  8  T.  B.  615. 

And  see  Cro.  Car.  144.    Bamea,  14.  (r)  8  T.  B.  618.  n;  (d). 

1  Salk.  47, 53.  («)  2  EMt,  361. 

(n)  6  East,  328.    1  M.  &  8.  442. 
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CHAPTER  XVII. 


OF  THE  COJ^rSEQUEJ^CES  OF  JUDOMEMV  OF  DEATM.^Vix. 
ATTALN-DER,  FORFEITURE,  AJ^D  CORRUBTIOJT  OF 
BLOOD, 


r#723]       ^'WHEN  sentence  has  been  pronounced  upon  a  criminal  for 
Of  attain-  a  capital  offence,  he  is  immediately  by  operation  of4a:v  placed  in 
when  it     ^  stBktit  of  attainder  (a).    Upon  an  oudawxy,  also,  in  case  'Of  a 
ensaes.      charge  of  felony,  the  same  consequences  arise  as  from  an  eipress 
sentence  (i)y  and  when  alguration  was  allowed,  that  also  had  a 
similar  effect  (c).    It  does  not  take  place  upon  convic^n,  be* 
cause  there  is  still,  in  contemplation  of  law,  a  possibility  of  the 
party's  innocence;  something  may  even  yet  be  offered  in  arrest 
of  judgment:  the  defendant  may  plead  a  pardon,  or  the  pro- 
ceedings may  be  shown  to  be  erroneous;  and  though  the  strong- 
est presumption  is  entertained  orhis  guilt,  he  may  still  show  his 
[*724]  claim  to  indulgence  or  to  a  discharge  (f).     *And,  dierefore,  if 
a  defendant  dies  at  any  time  before  judgment  is  pronounced 
against  him,  or  he  be  outlawed^  he  will  not  be  attainted,  and 
none  of  the  forfeitures  consequent  on  attainder  wiH  ensue  (/)- 
And,  therefore,  it  is  said  that  even  if  a  man  die  fighting  in  open 
rebellion  against  his  migesty,  he  shall  not  be  attainted  (g) ;  though 
the  chief  justice,  who  is  coroner  for^the  whole  of  Eng^d,  maf 
take  a  view  of  the  body,  make  a  record  of  the  manner  of  lus 
deadi,  and  return  it  into  the  King's  Bench,  by  which  his  lands 
and  goods  will  be  forfeited  (h)^    Anciently  a  patty  who  instead 
of  answering  stood  obstinately  mute  could  not  be  attainted,  ex- 
cept in  case  of  high  treason ;  and  the  lingering  death  of  penance 
was,  therefore,  sometimes  endured  in  order  to  prevent  the  for* 
feiture  (i).  But  by  the  12  Geo.  II.  c.  20.  this  barbarous  ponish- 


(a)  Co.  Lit  390.  b.  4  Bla.  Com. 
380. 

(6)  Co.  Ut.  390.  b.  4  Bla.  Com. 
380.    Williams  J.  Attainder. 

(c)  Co.  Lit  390.  3  P.  W.  S7,  8. 
n.  B. 

[d)  4  Bla.  Com.  381. 
>)  4  Bla.  Com.  381. 
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(/)  Co.  Ut  390.  b.  n.  (2).  31ml 
13.    4Rep.  sr.b. 
(ff)  Co.  Lit  390.  b.  n.  (n).  4Bep- 

(A)  4  Rep.  Srr  Co.  Lit  390.  b. 
n.  2. 


32j 


(0  Co.  Ut  391.  a.    4  Bla.  Cod. 
$.n.(3).    Ante,  •434|  l(C^ 
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ment  was  abolished,  and  at  the  same  time  the  advantage  which 
it  incidentally  produced  was  taken  away;  for  standing  mute,  in 
an  cases,  amounts  to  a  convicdon,  and  subjects  the  offender  to 
all  the  same  consequences  which  a  judgment  on  vetdict  or  con- 
fession ehtsuls  (y).  There  is  also  another  mode  of  attainder, 
which  has  been  sometimes  exerted  on  great  and  ]^eriIous  occa- 
sions^ when  the  ordinary  mode  of  justice  would  not  ensure  die 
public  safe^;  this  is  the  attainting  of  state  criminals  by  act  of 
parliament.  The  attainder  of  Sir  John  Fenwick  for  conspiring 
against  William  the  Third,  is  one  of  *the  most  remarkable  in- 
stances of  the  kind  in  our  history ;  but  just  before  he  was  tried 
for  high  treason,  the  act  had  been  passed  requiring  two  witness- 
es to  every^  indictment  for  that  offence  (i).  On  his  trial,  only  one 
witness  could  be  produced  against  him,  and,  therefore,  it  was 
found  impossible  to  procure  a  conviction.  To  supply  this  de-^ 
feet  a  bill  of  attainder  was  ^brought  into  parliament,  which,  af«  [#725] 
ter  giieat  opposition,  passed,  and  the  defendant  was  attainted 
and  executed  (/)•    « 

The  word  oHcdnder  is  derived  firom  the  Latin  term  attinctua^  Meanuifr 
signifying  Jto/n^</ or  ^o/bf^^,  and  includes,  in  its  meaning,  dllj^^^^^^ 
those  disabilities  which  flow  from  a  capital  sentence  (m).  On  tainder. 
die  attainder,  tiie  defendant  is  disqualified  to*  be  a  witness  in 
any  court  (n);  he  can  bring  no  action,  nor  perform  any  of  tiie 
legal  functions  which  before  he  was  admitted  to  discharge  {p) ; 
he  is,  in  short,  regarded  as  dead  in  law  (^).  He  is  also  inca- 
pable of  making  any  will,  for  his  property  is  no  longer  at  his 
own  disposal  (f);  though  there  is  this  difference  between  con- 
viction and  judgment,  that  if  he  die  after  the  former  but  before 
tiie  latter,  he  may  pass  his  real  estate,  but  not  his  personal  pro- 
perty, because  the  goods  and  chatteb  are  forfeited  on  the  ver- 
dict of  guilty,  but  the  lands  are  not  divested  until  the  attain- 
der (r).  But  a  party  attainted^  if  allowed  to  purchase  and  ad- 
mitted to  hold  a  copyhold  worth  more  than  |036,  is  competent 
to  gain  a  setdement  by  forty  days'  unopposed  residence  (s).  It 
■  I  III       jw#— —        1 1.—————  I       I  ,1  I,  , 

(J)  Ante,  *43a  (o)  3  Inst  313.    4  Bla.  Com.  380. 

fje)  7  &  8  W.  m.  c.  3. 9.  4.    Antej  WUhams  J.  Attainder.  1  Taunton,  82. 

*428.  2  Leach,  1006. 

(0  See  the  whole  of  the  proceecU  {t)  3  Inst  213.    4  Bhu  Com.  380. 

ings  in  this  case  at  neat  length,  5  WiUiams  J.  Attunder. 

Hug.  St  Tr.  38  to  138.  '     {q)  2  Hale,  205,  &c.  Toller  on  Ex- 


(m)  Jac.  Diet.  Attainder*    4  Bla.     ors.  11. 

380.  (r)  Tol.  Ex.  11. 

(n)  Ante,  •599.  (0  15  East,  463.    6  T.  R 117. 
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seems  too  that  he  may  purchase  lands  iliough  he  cannot  retain 
them  (t)j  and  have  them  .conveyed  to  himself  and  his  heirs, 
though  he  can  have  no  heir  to  succeed  him  (u).  And  it  is  to  be 
observed  that  this  situation  of  civiliter  mortuus  is  never  allow- 

/  ed  to  protect  him  from  the  claims  of  private  individuals  or  the 

necessities  of  public  justice ;  so  that  though  he  can  bring  no  ac- 
tion against  another  he  may  be  sued,  and  execution  may  be  taken 
out  against  him  (vi).    It  is  true  the  circumstance  of  his  being 

[*=r26]  thus  ^charged  at  the  suit  of  a  creditor  will  not  prevent  die 
«rown  from  putting  the  ^ntence  of  death  into  effect;  but  if  he 
be  subsequently  pardoned,  the  former  will  retain  his  rights  over 
his  person  (x)*  And  we  have  seen  that  he  is,  in  no  case,  allow- 
ed to  plead  autrefois  attaint,  except  when  any  future  prosecu- 
tion would  be  superfluous  and  of  no  avul  (^).  He  may  there- 
fore be  indicted  of  treason  after  a  conviction  of  felony,  because 
die  punishment  on  the  former  is  more  severe  and  the  forfeiture 
more  extensive  (2)*  And  where  he  is  concerned  in  anodier 
crime  as  principal,  he  may  be  tried  in  order  to  enable  the  court 
to  sentence  the  accessaries  (a);  or  he  may^be  compelled  to  an- 
swer to  former  robberies,  in  order  to  restore  the  goods  to  the 
parties  injured,  under  the  statute  (b).  And  if  he  commits  any 
outrage  while  under  sentence  of  death,  he  may  be  prosecuted 
for  it  after  the  attainder  has  been  reversed,  or  a  pardon  been 
granted  (c)«  But  he  cannot  be  allowed  to  petition  the  chancel- 
lor to  supersede  a  commission  of  bankrupt  issued  against  him, 
whether  the  attainder  arose  direcdy  out  of  the  proceedings,  or 
from  any  distinct  transaction  {d)» 

On  the  other  hand,  the  person  of  an  attainted  felon  is  stiD 
under  the  protection  of  the  law  (^),  and  therefore  die  position 
of  Blackstone,  ^^that  the  law  takes  no  further  care  of  him  than 
barely  to  see  him  executed  (/),"  must  be  taken  with  some  al- 
lowance. To  kill  him  without  warrant  is  murder,  and  subjects 
die  offender  to  a  prosecution  by  the  crown  or  an  appeal  at  the 


(0  Co.  lit.  2.  b.  252.    Hawk.  b.  2.  c.  36.  8. 4. 

(«)  Co.  Ut.  2.  b.  (a)  JPoph.  107.    4  Bla.  Ccnn.  S37. 

(w)  Fost  61.    1  was.  217.    1  Bla.  Hawk.  b.  2.  c.  36.  s.  6. 
Rep.  31.    2  Stra.  873.    2  Andsn.  38,  (b)  21  Hen.  Vm.  c.  11.    S  Hale, 

46.    Cro.Efiz.  516.    15  East,  455.  252. 

(x)  Foat.  61,  63.  (c)  Post.  61. 

(y)  Ante,  •464.    4  Bla.  Com.  336.  id)  1  Taunt.  82.    2  Leach,  1006. 

Co.  Lit  390.  b.  n.  2.  (<?)  Fost  63. 

(s)  3  Inst  213.  Popfa.  107.  2HaIe,  (/}  4  Bla.  Com.  380. 
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SBuitofthe  widow  (^).  The  heir,  indeed,  could  maintain  no 
appeal,  because  all  relationship  founded  on  consanguinity  is  dis- 
solved *by  the  attainder,  but  that  whith  arises  from  the  matri-  ["1^/27^ 
monial  contract  can  cease  only  with  existence  (A).  If  a  rape 
were  committed  on  a  woman  under  sentence  of  death,  or  a  wan- 
ton attack  made  on  the  person  of  a  felon,  there  can  be  no  doubt 
that  the  party  offending  would  be  liable  to  public  justice;  and, 
after  a  pardon,  a  person  injured  while  under  attainder  might 
support  an  action  in  his  own  name  to  recover  damages  (i). 

The  conseqtiencea  of  attainder  are  forfeiture  and  corruption  of 
blood,  which  we  must  now  proceed  to  consider  [!]• 

The  law  o{ forfeiture^  in  criminal  cases,  is  of  very  ancient  Of  fbrfei- 
origin,  and  seems  to  have  been  interwoven  with  the  first  ele-  **"** 
ments  of  our  ancient  jurisprudence.  Unlike  diany  of  our  ancient 
usages,  it  was  not  derived  from  the  feudal  system,  but  was  prac- 
tised by  our  Saxon  ancestors,  and  formed  a  part  of  the  old  Scan- 
dinavian constitution  {k).    At  common  law,  therefore,  all  lands  When  r«al 
of  inheritance  whereof  the  dFender  was  seized  in  his  own  right, 
and  all  rights  of  entry  to  lands  in  the  possession  of  a  wrongdoer, 
are  forfeited  to  the  crown  upon  ao  attainder  of  high  treason, 
whether  they  are  fee  simple  or  fee  tail,  to  be  vested  absolutely 
and  for  ever  in  the  crown  (/)•     And  the  lands  thus  forfeited^are 
immediately  vested  in  his  majesty  without  any  office,  because, 
as  the  blood  of  the  felon  is  corrupted,  the  freehold  must  not  re- 
main in  abeyance  (m) ;  though  it  seems  that,  at  common  law, 
this  did  not  actually  occur  till  the  death  of  the  traitor  by  whom 


no 


torteii 


(g)  Fort.  63.  Com.  Dig.  Forfeiture,  B.  1.    4  Bla. 

(A)  Fort.  63.  Com.  381.    Bac.  Abr.  Forfeiture,  A. 

(t)  Fort.  63.  Bum  J.  Forfeiture,  I.    Williams  J. 

Ik)  4  Bla.  Com.  383.  Atbunder. 

(0  1  Cruise,  51,  2.    Co.  Lit.  8.  a.  (m)  4  Co.  58.   1  Leon.  31.  1  Hale, 

S92.  b.    3  Inrt.  19.    1  Hale,  240, 359.  342.    Hawk.  b.  3.  c.  49.  s.  1.    Bac. 


[1]  PsinrflTLYAKiA. — ^The  18th  sect.  9th  act,  of  the  constitution  of  the  state 
of  Pennsylvania  provides,  *'  That  no  person  shall  be  attainted  of  treason  or 
felony  by  the  legislature." 

The  19th  sect,  provides,  that  **  no  attunder  shall  work  corruption  of  blood 
nor,  except  during  the  life  of  the  offender,  forfeiture  of  estate  to  the  com* 
monweahk.  The  estates  of  such  persons  as  shall  destroy  their  own  lives,  shaU 
descend  or  vest  as  in  case  of  natural  death,  and  if  any  person  shall  be  killed  by 
casualty,  there  shall  be  no  forfeiture  by  reason  thereof." 

See  the  decisions  of  the  courts  of  the  different  states  as  to  the  effect  of  at- 
tunder and  treason.  2  Johns.  Cases,  236,  267.  8  Johns.  Rep.  520,  104.  1 
Binneys  Rep.  1.  Kirb.  Rep.  228,  291.  1  Days  Cases,  4.  1  Cpxe  N.  Jersey 
Rep.  56,  266,  315,  340.  1  Dal.  Rep.  400,  233.  Considentioos  on  the  Law  of 
Forfeiture  for  ttgh  Treasonp  3  Wilson's  Works,  37,  44. 
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they  were  formerly  possessed  (n).     His  wife  also  loses  her  dow- 
er (0),  but  the  traitor  does  not  forfeit  lands  he  holds  in  another's 

[^728]  right,  *as  that  of  the  church  (/>),  or  in  that  of  his  wife  (7);  nor, 
at  common  law,  did  he  forfeit  a  use  or  lands  holden  in  trust  for 
him  by  another  (r),  unless  it  were  fraudulently  conveyed  with  in- 
tention to  avoid  a  forfeiture  (s)*  And  it  seems  to  be  agreed  that 
no  right  of  action  to  lands  of  inheritance  could  ever  be  lost(/), 
or  any  right  of  entry  into  lands  in  the  possession  of  a  tenant 
holding  under  a  lawful  title  (u)«  But  it  is  said  that  the  inherit- 
ance of  this  kind  not  lying  in  tenure,  as  fairs,  markets,  warrens, 
corodies,  rentcharge^  commons,  &c.  are  forfeited  to  the  king  on 
an  attainder  of  high  treason;  and,  on  sentence  of  death,  for  felo- 
ny, their  profits  will  immediately  belong  to  the  crown  during 
the  offender's  life,  and  the  inheritance  be  extinguished  at  his 
death;  for  it  cannot  escheat  because  it  lies  not  in  tenure,  nor 
can  it  descend  because  the  blood  is  corrupted  (w)»  It  appears 
not  to  be  a  setded  point  whether  a  cestui  qui  trust  loses  his  es- 
tate by  the  attainder  of  the  trustee  (x)»  It  is  held,  however, 
that  in  case  of  the  attainder  of  a  mortgagor,  the  mortgagee  shall 
hold  till  the  crown  thinks  fit  to  redeem,  for  the  court  will  not 
decree  a  foreclosure  against  his  majesty  (y). 

All  copyhold  estates  are  forfeited  to  the  lord  -and  not  to  the 
king,  unless  there  is  some  act  of  parliament  or  express  custom 
to  the  contrary  (z).   For  the  lord  having  the  paramount  interest, 

[*729]  in  contemplation  of  law,  cannot  *be  made  to  lose  his  right  on 
the  ground  of  the  tenant's  attainder;  and  as  the  blood  is  cor- 
rupted so  that  he  can  have  no  heir,  the  land  naturally  escheats 
to  the  lord  as  on  default  of  issue.  From  this  view  of  the  sub- 
ject it  follows,  that  the  forfeiture  does  not  accrue  to  him  upon 
mere  conviction,  but  only  on  complete  attainder  {a).    But  per- 


t 


(n)  Co.  Lit.  2.  1  Leon.  21.  1  Hale, 
242.  Hawk.  b.  2.  c.  49.  s.  2.  Bac. 
Abr.  Forfeiture. 

[0)  1  Cruise,  172. 

:p)  SUundf.  P.  C.  187.  b.  Com, 
Die.  Forfeiture,  B.  1. 

(q)  Id.  ibid. 

(r)  12  Co.  2.  Hard.  495.  1  Sid. 
260.  Hawk.  b.  2.  c.  49.  a.  5.  Com. 
Dig,  Forfeiture,  B.  1.  Bac.  Abr.  For- 
feiture, A.  aec.    Hard.  405.  dub. 

(«)  2  Rol.  Abr.  34.  Hawk.  b.  2.  c. 
49.  8.  5.    Bac.  Abr.  Forfeiture,  A. 

(0  3  Co.  2,  3.  2  Hale,  242,  3. 
Hawk.  b.  2.  c.  49.  a.  5.  Com.  Big. 
Forfeiture,  B.  1.  Bac.  Abr.  Foxi3. 
ture,  A. 


(w)  3  Co.  2,  3.  3  Inst  19.  Hawk. 
b.  2.  c.  4^.  8.  5.  Com.  Dig.  Forfei- 
ture, B.  1.    Bac.  Abr.  Forfeiture,  A. 

(w)  3  Inst.  19,  21.  Hawk.  b.  2.  c. 
49.  8.  4.    Bac.  Abr.  Forfeiture,  A. 

(x)  1  Cruise,  500.  Fonb.  Tr.  Eq. 
b.  2.  c.  7.  8. 1.  Gilb.  N.  &  T.  by  Sug- 
den,  10.  ace. .  Com.  Dig.  Forfeiture^ 
B.  1.  cont. 

(v)  Bridgm.  Ind.  Treason.  2  Atk. 
223. 

(t'i  1  Cruise,  361,  2.  Hard.  434. 
2  Ventr.  39.  Com.  Dig.  Copyhold, 
M.  1. 

(a)  2  Vent  3a  1  Lev.  263.  Com. 
Dig.  Copyhold,  11 1.  Hawk.  b.  2.  c. 
49.  8.  7. 
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haps  it  might  be  otherwise  by  special  custom  (b)»    And  it  has 

been  holden  that  if  a  surrender  of  a  copyhold  is  made  to  a  party 

'who  is  executed  before  admittance,  the  land  will  not  escheat  to 

the  lord,  but  return  to  the  surrenderor,  and  descend  to  his  sue* 

cessors  (c). 

In  case  of  felony  and  petit  treason,  the  forfeiture  differs  from 

that  in  high  treason,  both  as  to  extent  and  the  party  who  receives 
the  benefit*  At  common  law,  and  still  where  there  is  no  provi- 
sion to  the  contrary,  the  offender  forfeits  all  his  chattel  interests 
absolutely,  the  profits  of  all  estates  of  freehold  during  his  life ; 
and,  after  his  death,  sdl  his  real  estate  in  fee  simple  and  copy- 
hold, but  not  in  fee  tail  (d).  The  profits  of  an  estate  tail  or  for 
life,  go  the  king  (<r),  but  estates  of  inheritance  accrue  to  the  lord 
and  not  to  his  majesty  (/),  in  which  case  the  dower  or  free 
bounty  of  the  wife  is  not  forfeited  (^).  Before,  how^rer^  the 
latter  can  enter  into  the  enjoyment  of  the  lands,  the  king,  at 
common  law,  had  a  right  to  waste  them  by  pulling  down  the 
houses,  extirpating  the  gardens,  ploughing  the  meadows,  and 
cutting  down  the  woods  (A).  This  was  done  professedly  to 
strike  terror  *into  the  mind  of  those  who  might  see,  in  the  de-  [^^730] 
vastation  before  them,  the  punishment  of  crime;  but  as  it  was  * 
found  highly  detrimental  to  the  public  interests,  it  was  agreed 
in  the  reign  of  Henry  the  First,  that  the  king  should  have 
the  profits  of  the  lands  for  a  year  and  a  day,  instead  of  that  de- 
struction which  he  was  otherwise  at  liberty  to  conmiit  (i). 
Hence  the  crown  claimed  the  year  and  day  in  addition  to  the 
waste*  This  seems  to  be  countenanced  by  the  17  £dw*  II.  de 
prerogative  regis,  which  speaks  of  the  year,  day,  and  waste,  as 
belonging  to  the  crown.  But  it  is  expressly  directed  by  magna 
charta,  that  the  king  shall  restore  the  lands  at  the  end  of  the 
year  and  day,  to  the  lord,  without  any  mention  of  devastation* 
And  this  seems,  according  to  the  older  authorities,  to  be  the  true 
construction  (k);  though  later  writers  have  contended  that  the 
king  always  possessed  and  still  retains  a  right  to  the  waste,  in 


(b)  2  Vent.  38.  Com.  Dig.  Copy- 
hold,  M.  1. 

(c)  2  WUs.  13.  Hawk.  b.  2.  c.  49. 
s.  7.  n.  (1). 

(d)  1  Cniiac,  52,  361,  2.  Co.  Lit. 
41.  IL  390.  b.  Com.  JAg.  Forfeiture, 
B.3.  4BU.  Com.  385.  Bum  J.  For- 
feiture, I.    Williams  J.  Attauider. 

3  Inst.  19.  Hawk.  b.  2.  c.  49.*.  6. 
^)  3  Inst.  19.    Bac.  Abr.  Foriei- 


ih 


ture,  A.  4  Bla.  Com.  386.  1  Cxuisci, 
361,  2. 

(^)  1  Cruise,  210,  335. 

(h)  Co.  lit.  294.  b.  4  Co.  124.  b. 
3  Inst  37.  4  Bla.  Com.  385.  Bac. 
Abr.  Forfeiture,  A.  BumJ.  Foxfei- 
ture.  I.    Williams  J.  Attainder. 

(02  Inst.  37.  Hawk.b.2.c.49.i.8. 

(k)  2  Inst  36^  3T.  and  oU  wvttn 
thete  refenod  to. 
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addition  to  his  'enjoyment  of  the  profits  (/)•    This  rig^t  of  ihe 
crown  is  now,  usually,  compounded  for  by  a*pecuniary  recom- 
pense (m).    The  profits  of  lands  during  life,  are  forfeited  upon 
conviction  of  misprision  of  treason  (n),  and»  striking  in  any  of  the 
superior  coufts  of  justice  (o). 
Forfeiture      Personal  property  is,  in  fact,  forfeited  to  the  crown,  on  every 
of  person-  conviction  of  treason,  petit  treason,  or  felony  whether  clcrgya- 
ty.  ble  or  otherwise  (/»),  self  murder  or  felo  de  s^  (^},  standing 

mute,  and  the  crime  of  striking  in  a  court  of  superior  jurisdic- 
tion (r)«  So  also  upon  a  coroner's  inquest  taken  on  a  view  of  a 
[*731]  dead  body,  and  finding  ^'that  the  party  when  living  was  guilty 
of  a  crime  which  works  a  forfeiture,  and  that  he  fled  for  the 
same,  his  goods  and  chattels  will  be  forfeited  (^).  And  where 
a  coroner  cannot  have  a  view  of  the  body,  it  is  said  diat  die 
crown  may  obtain  the  effects  by  a  presentment  (f).  It  is  also 
holden  that  the  goods  and  chattels  of  an  oiFeiider  will  be  forfeit- 
ed, on  die  judgment  of  any  tribimal  competent  to  have  tried  the 
crime,  that  when  apprehended  on  a  charge  of  treason  or  felony, 
he  fled  from  or  resisted  those  by  whom  he  was  taken,  and  was 
at  last  killed  in  the  attempt  to  secure  him  (u). 

A  forfeiture  of  goods  and  chattels  is  also  incurred,  when  the 
jury,  on  an  indictment  of  any  capital  offence,  acquit  the  pri- 
soner of  the  principal  charge,  but  find  that  he  fled;  into  which, 
we  have  seen,  they  are  charged  to  inquire  (rc^);  the  reason  of 
which  practice  was,  that  it  was  thought  an  insult  to  public  jus- 
tice to  elude  and  fly  from  its  inquiries.  And  it  has  been  said 
that  the  law  is  the  same  upon  an  acquittal  of  petit  larceny  ^x), 
though  this  would  be  rather  singular,  as  it  has  been  laid  down 
by  great  authority,  that  this  consequence  does  not  follow  when 
the  defendant  is  found  guilty  of  the  ofience  (y)«     It  is,  however, 


{I)  Hawk.  b.  2.  c.  49.  s.  8.  n.  Bac. 
Abr.  Fprfeiture,  A. 

(m)  4  Bla.  Com.  386. 

[n)  3  Inst  218.    4  Bla.  Com.  386. 

V)  3  ln8t.218, 141.  4Bla.Com.  386. 

>)  Co.  Lit  41.  a.  12  Co.  121.  b. 
5  Co.  109,  110.  Hawk.  b.  2.  c.  49.  s. 
13.  Com.  Dig.  Forfeiture,  B.  3.  Bac. 
Abr.  Forfeiture,  B.  4  Bla.  Com.  386, 
7.  Williams  J.  Attainder. 

(q)  5  Co.  109, 10.  Bac.  Abr.  For- 
feiture, B.  4  Bla.  Com.  387.  Wil- 
liams  J.  Attainder. 

(r)  4  Bla.  Com.  387.  Mllliams  J. 
Attainder. 

(0  KcUw.  68.  1.    2  Dyer,  238.  b. 


5  Co.  109.  Hawk.  b.  2.  c.  49.  s.  14. 
Bac.  Abr.  Forfeiture,  B. 

(0  5  Co.  110.  Bac.  Abr.  Forfei- 
ture, B. 

(«)  5  Co.  109.  b.  Plowd.  260.*  3 
Inst  227.  Hawk.  b.  2.  c.  49.  s.  16. 
Bac.  Abr.  Forfeiture,  B. 

(w)  5  Co.  110.  KeUw.  68.  Hawk, 
b.  2.  c.  49.  s.  14.  Bac.  Abr.  Foifei- 
ture,  B.  4' Bla.  Cora.  387.  Williams 
J.  Attainder. 

(x)  Hawk.  b.  2.  c.  49,  s.  14  Bmc, 
Abr.  Forfeiture,  B.  4  Bla.  Com.  387. 
Williams  J.  Attainder. 

(y)  Co.  lit  41.  Com.  Dig.  Foifei- 
tore^  B.  3.         ^ 
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certain  that  the  finding- of  the  flight  is,  at  all  times,  traversable^ 
except  when  it  is  given  by  the  coroner^s  inquest  (z).  And  the 
particulars  pf  the  goods  are  always  liable  to  ^  traverse  (a). 
Since,  indeed,  personal  property,  has  become  of  so  n^jach  im- 
portance, and  frequently  ^amounts  to  so  considerable  a  value,  [#732 J 
the  courts  have  considered  its  forfeiture  as  too  severe  a  punish- 
ment for  the  mere  natural  inclination  of  man  to  preserve  his 
freedom;  in  modem  practice,  therefore,  die  jury  never  find  a 
flight,  the  inquiry  has  sunk  into  an  empty  form,  and  no  goods  . 
are  in  such  a  case  forfeited  (i). 

The  last  cause  of  forfeiting  goods  to  which  we  need  here 
allude,  is  the  default  of  a  defendant  for  not  appearing  on  the 
exigent,  in  case  of  felony  or  treason  (c).  It  has  also  been  said, 
that  the  same  consequence  arises  where  the  charge  amounts  to 
petit  larceny  (d).  It  is  clear  that  property  thus  forfeited,  will 
not  be  restored  by  the  defendant's  subsequent  appearance  and 
acquittal  (^ )•  But^  on  the  other  hand,  it  is  agreed  that  it  is 
saved  by  the  reversal  of  the  award  of  exigent,  whether  for  any 
matter  of  form  or  of  substance  {/)• 

In  the  liability  to  this  forfeiture  every  description  of  person- 
al property  is  included  (^).  Choses  in  action  and  possession 
are  confiscated  alike  to  the  crown;  and  bonds  or  leases  made  in 
trust  for  the  defendant,  and  in  which  he  is  beneficially  interest- 
ed, are  subject  to  the  same  seizure,  as  much  as  if  he  were 
legally  concerned  or  had  them  in  his  own  possession  (//)•  Any 
conveyance  also  of  his  property,  or  trust  of  a  term  granted  by 
him  to  his  own  use  for  the  benefit  of  his  family,  will  be  taken 
if  made  in  fraudulent  anticips^tion  of  the  forfeiture  (i).  But  no 
such  grant  is  forfeitable  if  it  be  made  bon4  fide,  any  further 
♦than  it  is  for  his  own  benefit,  and  this  will  always  be  pre-  r*733j 
sumed  until  the  contrary  appear  (k).     And  property  which  he 


(z)  1  Hale,  362.  2  Hale,  301. 
Hawk.  b.  2.  c.  49.  s.  14.  Bac.  Ab. 
Forfeiture,  B. 

(a)  Hawk.  b.  2.  c.  49.  a.  14. 

lb)  Hawk.  b.  2.  c.  49.  a.  14.'  Bac; 
Abr.  Forfeiture,  B.   4  Bla.  Com.  387. 

(c)  5  Co.  110, 1.  1  Bol.  Abr.  793. 
Fincli,352.  Ante  *365.  as  to  Proceaa 
of  Outlawiy.  Hawk.  b.  2.  c.  49.  a.  15. 
d)  Hawk.  b.  2.  c.  49.  a.  15. 

[e)  Hawk.  b.  2.  c.  49.  a.  15. 

[/)  5  Co.  110, 1.  Hawk.  b.  2.  c. 
49.  a.  15.  Ante^  *365,  &c.  Proceaa 
to  Outlawry. 


(^)  Co.  Lit  391.  a.  Noy,  155. 
Hawk.  b.  2.  c.  49.  s.  9.  Com.  Diar. 
Forfeiture,  B.  3.  Bac.  Abr.  Forfei- 
ture, B. 

(k)  Hob.  214.  Cro.  Jac.  312,  3. 
Hawk.  b.  2.  c  49.  a.  10.  Bac.  Abr. 
Forfeiture,  B. 

(0  2  Keb.  564,  608,  644,  772.  1 
Lev.  279.  1  Mod.  16.  1  Vent.  128. 
Hard.  465.  1  Andera.  294.  Hawk, 
b.  2.  c.  49.  a.  11.  Bac.  Abr.  Forfei- 
ture, B.    4  Bbk.  C.  387, 8. 

(k)  Id.  ibid. 
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holds  as  the  personal  repreaentadye  of  anotfier,  is  not  liable  to 
be  taken  with  his  own  (/) ;  nor  is  the  power  of  revocati<m  of  the 
trust  of  a  settlement  reserved  to  the  grantor,  if  it  depend  oa 
some  personal  act  to  be  done  by  himself,  as  making  a  deed  or 
revocation  under  his  hand  and  seal  (m). 
Forfeiture      Such  is  the  summary  of  the  rules  relating  to  forfeiture,  as 
by  sta-       they  stood  at  common  law,  and  such  they  still  remain  except 
tute|.        where  they  have  been  affected  by  particular  legislative  provi- 
.sions.    The  26  Hen.  VIIL  c.  13.  and  33  Hen.  VIIL  caa 
seem  merely  to  confirm  the  forfeiture  as  it  stood  at  commas 
law,  and  more  accurately  to  ascertain  the  right  of  the  crown  on 
an  attainder  of  treason.    Neither  of  these  statutes  are  repealed 
by  1  M.  sess.  1.  c  1.  which  enacts,  ^^  that  no  pains  of  death, 
penalty  or  forfeiture  shall  «nure  to  any  oifender  for  the  doing 
any  treason,  petit  treason,  or  misprision  of  treason,  oAer  than 
such  as  be  within  the  statute  25  £dw.  III.  st.  5.  c.  2.  ordained 
and  provided;"  for  the  words  *'  other  than  «icA"  have  been 
righdy  construed  to  refer  to  kinds  of  treason,  and  not  to  the 
penalties  and  forfeitures  incidentally  mentioned  in  the  first  part 
of  the  section  (/i).     But  treasons  relating  to  the  coin,  belonging 
to  a  diiFerent  class  of  offences  to  those  which  strike  at  the  root 
of  society  and  government,  have  been  distinguished  from  them 
by  the  legislature  in  reject  of  the  forfeiture  they  produce  (o). 
It  is  provided  by  the  several  acts,  constituting  offences  of  this 
species  and  degree,  that  they  shall  work  no  corruption  of 
[♦734]  blood  Q^),  and  that  the  wife  shall   not  lose  her  *dower(f). 
Clipping,  washing,  and  rounding  coin,  as  well  as  diminishing 
and  impairing  it  (r),  are  not  only  exempted  from  the  comiptioD 
of  blood,  but  from  the  forfeiture  of  lands  to  the  posterity  of  the 
offenders;  but  the  treasons  of  tiiis  kind,  subsequentiy  created, 
favour  only  the  dower  and  corruption  of  blood,  and  leave  the 
forfeiture  as  at  common  law  («)•     For  the  better  understanding 
of  this  distinction,  it  may  be  proper  to  observe,  that  where  a 
statute  saves  the  corruption  of  blood  in  case  of  hiffh  treason^  it 


(0  Hawk.  b.  2  c.  49.  s.  9.    Bac.  (o)  5  Elh.  c.  11.  s.  2.     18  iSat-  e. 

Abr.  Forfeiture,  B.  1.  a.  2.    8  &  9  W.  &  M.  c.  26.  8. 8. 

(m)  2  Keb.  564,  608,  644,  772.    1  15  Geo.  II.  c.  28.  a.  4. 

Ley.  279.    1  Mod.  16.    1  Vent.  128.  (p)  Id.  ibid. 

Hawk.  b.  2.  c.  49.  a.  12.    Bac.  Abr.  .    (g)  5  Eliz.  c.  11. 

Forfeiture,  B.  (r)  18  Eliz.  c.  1. 

in)  3  IiMit.  19.    Hawk.  b.  2.  c.  29.  (#)  8  &  9  W.  &  If.  c.  26.    15  Geo. 

a.  21.    Bac.  Abr.  Foifeituie,  C.  n.  c.  28. 
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does  not  affect  the  forfeiture  of  lands,  because  the  latter  is  a  dis- 
tinct right  of  the  crown,  independent  of  the  former  (t) ;  but 
"where  the  blood  is  preserved,  in  all  its  hereditable  qualities  by 
an  act  respecting  felony^  the  forfeiture  is  effectually  prevented, 
because  the  land  of  a  felon  only  escheats  to  the  lord,  for  default 
of  an  heir  capable  of  deriving  it  from  him,  and  not  as  a  punish- 
ment of  the  offence^(t/}* 

An  attempt  was  made  in  the  reign  of  Queen  Ann  to  abolish 
altogether  the  forfeiture  of  lands  after  death,  and  the  corrup* 
tion  of  blood  in  cases  of  hig^  treason;  and  by  the  7th  Ann  c. 
21*  it  was  actually  provided  that  those  consequences  should 
cease  on  the  death  of  the  pretender.  However,  before  that  event 
occurred,  the  17  Geo.  II.  c.  39.  postponed  the  abolition  until 
the  death  of  the  sons  of  the  p^llender  should  have  relieved  the 
government  from  all  apprehensions  of  a  rebellion ;  and  by  the 
39  Geo.  III.  c.  93.  the  expectancy  is  entirely  removed,  and  the 
law  £rmly  established  on  its  ori^nal  foundations.     It  would, 
indeed,  have  been  a  singular  anomaly  in  legislation  if  high  trea- 
son had  thus  been  privileged,  while  felony  remained  subject  to 
the  old  confiscations,  with  which  both  were  origins^y  visited. 
A  more  consistent  and  wise  *provi8ion  has  recentiy  taken  the  r*735"} 
reverse,  and  the  natural  order,  of  relaxation  and  indulgence. 
The  54  Geo.  III.  c.  45.  has  abolished  both  the  corruption  of 
blood  and  the  forfeiture  of  lands  after  death,  in  every  case  ex- 
cept treason,  petit  treason,  and  murder,  which  still  remain  as  at 
common  law.     So  that,  at  the  present  day,  on  attainder  of  or- 
dinary felony,  the  criminal  forfeits  only  his  goods  and  chattels, 
and  the  profits  of  land  during  life,  while  his  real  estate  comes,  ^ 
in  the  ordinary  channel  of  descent,  to  his  heir,  who  is  thus  also 
•  restored  to  a  full  capacity  to  inherit. 

The  forfeiture  of  lands  in  cases  of  ti'eason,  petit  treason  and  xo  what 
murder,  reverts  back  to  the  time  when  the  offence  was  commit-  ^"J?.^^® 
ted,  so  as  to  avoid  all  alienations  subsequentiy  made  to  parties,  relates, 
however  innocent  {w).    But  the.  mesne  profits  of  the  lands  will 
not  be  forfeited,  except  from  the  time  of  actual  attainder  (x). 


(/)  1  Salk.  85.    Hawk.  b.  2.  c.  49.  b.  3.  c.  49.  s.  30.    Com.  Dis^.  Forfei- 

fl.  29.    Bac.  Abr.  Forfeiture,  C.  ture,  B.  6.    Bac.  Abr.  Forfeiture,  D. 

(fi)  1  Salk.  85.    3  Inst  47,    Hawk.  4  Bbi.  Com.  381,  386,  7, 
b.  2.  c.  49.  8.  29.    Bac.  Abr.  Forfei-  (x)  Co.  Lit.  390.  b.    8  Co.  170. 

ture,  B.  Plowd.  488.    Hawk.  b.  2.  c.  49.  s.  32. 

(w)  Plowd.  488.    8  Co.  170.    Co.  Com.  Vig  Forfeiture*  B.  6.  Bac.  ^br. 

lit  390,  b.  1  Hale,  360, 1,  2.  Hawk.  Forfeiture,  D. 
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It  is,  therefore,  material,  at  least  in  indictments  for  treason,  to 
lay  the  proper  day  in  fhe  indictment  on  which  the  crune  was 
perpetrated,  as  to  that  day  the  forfeiture  of  the  lands  will  Yare 
rel«don  (y),  unless  the  jury  specifically  find  the  facts  to  have 
Qjccurrcd  on  another  (z)* 

The  forfeiture  of  goods  and  chattels,  when  the  party  is  con- 
victed, relates  to  the  time  of  conviction  and  not  to  Ae  period 
of  guilt  (a).     So  on  the  finding  of  flight  upon  an  acquittal,  those 
things  only  are  taken  that  belong  to  the  felon  at  the  time  the  in- 
[*rd6]  quisition  is  recorded  (^).     It  has  been^ssdd,  indeed,  that  the 
personal  estate  of  an  individual  who  is  felo  de  se,  or  who  has 
been  killed  in  resisting  the  attempts  of  justice,  is  forfeited  to 
the  crown  from  the  moment  of  the  fact,  and  vested  in  the  king 
-    before  the  inquisition  (c) ;  but  itft  better  opinion  seems  to  be 
that,  at  least,  in  the  former  case,  the  goods  are  not  forfeited  till 
after  the  finding  of  the  inquest  (<f).     On  an  appeal,  .indeed, 
every  forfeiture,  whether  of  personals  or  realtj*  relates  to  the 
time  of  judgment,  because  in  the  writ  on  which  that  proceeding 
is  grounded,  no  mention  is  made  of  time,  and  consequendy 
nothing  appears  on  the  record  to  fix  the  date  of  the  felony  (e). 
It  does  not  seem  to  be  setded  at  what  period  die  forfeiture  re- 
lates on  a  conviction  upon  the  statutes  of  praemunire  (^f) ;  nor 
is  it  of  much  practical  importance,  as  those  provisions  have 
long  been  obsolete.    There  is  also  a  material  distinction  be- 
tween treason  and  felony,  with  respect  to  the  time  when  the  fi^r- 
feiture  actually  takes  effect.     In  the  former  case,  there  is  no 
forfeiture  imtil  attainder,  in  the  latter  it  takes  place  immediate- 
ly on  conviction  (^).    And  therefore  it  is,  tiiat  we  have  seen 
the  allowance  of  clergy  does  not  restore  the  goods  which  are 
already  vested  in  tiie  crown  (h);  but  if  a  party  convicted  of  high 


(y)  Ante  •225.  1  Hale,  361.  3 
Inst.  330.    Bac.  Abr.  Forfeiture,  D. 

(z)  1  Hale,  361.  2  Inst.  318.  Bac. 
Abr.  Forfeiture,  D. 

(a)  1  Hale,  362.  Co.  Lit.  391. 
Hawk.  b.  2.  c.  49  s.  30.  Com.  Die* 
lV)rfeiture,  B.  6.  Bac.  Abr.  Forfei- 
ture,  D.    4  Bla.  C.  38?. 

(6)  SUund.  192.  a.  1  Hale,  362. 
Hawk.  b.  2.  c.  49.  s.  30.  Com.  Dig. 
Forfeiture,  B.  6.  Bac.  Abr.  Forfei- 
lure,  B. 

(0  1  Ler.  8.  1  Hale,  362.  Hawk. 


b.  2.  c.  49.  s.  30.    Com.  Di^.  Foifei- 

ture,  B.  6.    Bac.  Abr.  Forfeiture,  D. 

(</)  1  Sid.  150.    1  Saund.  362.  n. 

(1.) 
(e)  Co.  Lit.  390.  b.  31.  a.    Con. 

Dig.  Forfeiture,  B.  6. 

(/)  Cpo.  Car.  172.  Sir  Wm.  Jon. 
217.  Hawk.  b.  2.  c.  49.  a.  31.  Btf. 
Abr.  Forfeiture,  D. 

(sr\  Co.  Lit.  391.  a.  Com.  Digi 
Fotfetture,  B.  4^  7. 

(A)  Ante  *689. 
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ti«ason  were  pardoned  before  sentence  aU  his  property  would 
be  secured  from  confiscation* 

By  the  1  Rich.  III.  c.  3.  the  sheriff  and  other  officers  are  Whattob^ 
precluded  from  seizing  the  goods  of  ^  party  arrested  or  impri-  the  gt)ods 
soned  for  treason  or  felony  until  his  attainder  or  conviction.  ^^  ^j^*^"» 
This  act  is  said  to  be  only  in  affirmance  of  the  common  law  (i),  he  m^ 
and  extends  to  money  as  well  as  specific  ^chattels  (t).     It  r*7'37'i 
seems,  however,  that  the  goods  may  be  appraised  or  inventoried  sell  them. 
after  indictment  found  in  order  that  no  sequestration  or  collu- 
sive transfer  may  defeat  the  crown  of  die  forfeiture  (/).    This, 
indeed,  does  not  extend  to  a  removal;  and  it  is  clear  that  the 
party  indicted  may  sell  any  of  them  for  his  own  support  in  pri*^ 
son,  or  that  of  his  family,  or  to  assist  him  in  preparing  for  his 
ckfence  on  the  trial  (m).     But  a  fraudulent  conveyance  without 
consideration,  as  a  bill  of  sale  to  a  felon's  son,  will  be  void, 
because,  as  the  owner  might,  if  acquitted,  have  recovered  them 
bock  himself,  so,  if  convicted,  the  transfer  will  not  avail  against 
his  majesty  (n).     And  though  the  property  cannot  be  touched 
before,  it  is  certain  that  it  may  be  seized  as  soon  as  the  forfei- 
ture is  completed  (&).     It  seems,  too,  the  whole  township  is  an- 
swerable to  the  king  for  their  production,  and  are  therefore  em- 
powered to  seize  them  wherever  they  may  be  conveyed  {p)» 
And,  at  common  law,  they  could  not  exonerate  themselves  from 
responsibility  by  showing  that  they  delivered  the  goods  to  an 
individual  by  whom  they  were  secreted  (^) ;  but  by  the  31st 
Edw.  II.  c.  3.  they  are  admitted  to  excuse  themselves   by 
throwing  the  blame  on  the  party  actually  culpable.     The  crown 
•eems  to  take  them  free  from  liability  to  the  previous  debts  of 
the  convict,  though  it  should  seem  that,  in  some  cases,  the 
♦crown  will  allow  the  creditors  to  reap  benefit  from  them  (r).       [*738T 


(i)  Hard.  97.  3  Inst.  S29.  Com. 
J}\g.  Forfeiture,  B.  4.  Com.  Dig,  Jus- 
tices, Z.    Hawk.  b.  2.  c.  49.  s.  39. 

(k)  Sir  Tho.  Ray.  414.  Hawk.  b. 
%  o.  49.  fl.  39.  Com.  Dig.  Forfeiture, 
B.  4.    Com.  Dig.  Jiiatices,  Z. 

m  1  Hale,  367.  3  Inst.  328.  Hawk, 
b.  3.  c.  49.  8.  35.  Bro.  Abr.  Forfei- 
ture, 10.  Burn  J.  Forfeiture,!.  Wil- 
liams J.  Seizure  of  Felon's  Goods. 

(m)  4B]a.  C.  SBT,  8.  8  Co.  171. 
Skin.  357, 8.  1  Hale,  361.  Hawk.b. 
2.  c.  49.  8.  33.  Com.  Dig.  Justices, 
Z.  Bac.  Abr.  Forfeiture,  £.  Wil« 
liams  J.  Seizure  of  Felon's  Goods. 

V©L.  I. 


(n)  4  Blac.  388.  Skin.  SST,  8.  8 
Co.  171.  1  Hale,  361.  Hawk.  b.  2. 
c.  49.  8.  33,  Com.  Dif^.  Justices,  Z. 
Bac.  Abr.  Forfeiture,  £.  Williams  J. 
Seizure  of  Felon's  Goods. 

(o)  Co.  Lit.  391.  a.  Hawk.  b.  2.  c. 
49.  8. 40. 

(p)  Staundf.  Prerog.  47.  Bro.  Abr. 
Chatge,  45.  Hawk.  b.  2.  c.  49.  s.  4Q. 
Bac.  Abr.  Forfeiture,  E. 

(g)  Hawk.  b.  2.  c.  49.  s.  41.  Bac. 
Abr.  Forfeiture,  £. 

(r^  Dou^l.  542.    See  form  of  com- 
mission, to  inquire  of  lands  forfeited 
on  outlawnr,  &c.    1  Lil.  Ent.  304.' 
4G 
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Of  the  lofs     By  the  ancient  cominon  law,  the  wife  of  a  criminal  mttaMitfJ 
of  dower,  ^j^j^^j.  ^[  j^jgj^  treason,  or  any  capital  felony,  lost  not  only  the 

dower  to  which  she  was  entitled  at  common  law,  but  that  whidt 
she  might  claim,  ad  ostium  ecdesiae,  ex  assensu  patris,  or  wof 
special  custom  except  gavelkind,  whether  the  offence  was  com* 
mitted  before  or  after  the  n&arriage  («)•  But  she  did  not  forfeit 
lands  given  jointly  to  her  husband  and  herself,  by  way  of  frank* 
marriage  or  otherwise,  except  for  the  year  and  day  for  which 
the  king  was  entitled  to  hold  them  (t). 

A  jointure  in  lieu  of  dower  was,  at  all  times,  secure  (u). 
By  the  1st  £dw.  I.  c.  12*  s*  17*  the  right  to  dower  was  restored 
in  all  cases  whatsoever,  where  the  other  estate  of  the  criminal 
was  forfeited*  This  provision  was  repealed  by  the  5th  &  Otii 
£dw«  VI*  c*  11.  so  far  as  it  related  to  high  treason,  but  b  still 
in  force  with  respect  to  felony.  In  every  species  of  treason, 
therefore,  except  such  as  have  been  created  since  that  statute, 
and  taken  by  express  exception  out  of  its  operation,  the  claim 
of  the  wife  to  dower  is  for  ever  precluded  (w).  The  g^ieral 
term  used  in  this  act  has  been  construed  to  include  petit  trea- 
'  son,  which,  therefore,  causes  a  forfeiture  of  dowry  (x*).  But  in 
the  offences  relating  to  the  coin  subsequently  created,  the  daim 
of  the  wife  is  made  the  subject  of  express  exception,  and  conse* 
quently  is  still  valid  (^).  And  no  felony  of  the  husband,  at  the 
{*739]  present  day,  *takes  away  this  right  from  the  widow  (2)«  For 
all  such  crimes  as  existed  as  felonies  at  the  time  of  the  1st  £d«< 
ward  I.  c.  12*  were  exempted  by  that  statute,  and  the  acts  by 
which  felonies  have,  since  tiiat  time  been  created^  expressly 
save  the  privilege  (a). 

Ifthe  husband  be  attainted  of  a  crime  for  which  the  dower 

•  of  his  wife  is  forfeited  and  afterwards  receives  a  pardon,  this 

cannot  render  her  capable  of  being  endowed  of  any  lands  which 

he  possessed  before  the  time  to  which  the  forfeiture  had  rela- 


(f)  Co.  lit  316,  S7.  ft.  41.  ft.  392.  U.  Vt'imains  J.  AtUinder. 
1  Hale,  359.    3  Inst  47,  211.    Fitz.  (x)  Co.  lit  392,  b.    Hftwk.  b.  2. 

N.  B.  150.    Bro.  Abr.  Dower,  82.  c.  49.  s.  46. 

Bftwk.  b.  2.  c.  49.  6.  42.    Bac  Abr.  (y)  5  Khz.  c.  11.  t.  2.     18  Elix.  c 

Forfeiture,  B.  1.  s.  2.    8  &  9  W.  &  M.  c.  26.  s.  8. 

(t)  3  lust  216.    Hawk.  b.  2.  c.  49.  15  Geo.  U.  c.  28.  s.  4. 
8.  43.    Bac.  Abr.  Forfeiture,  F.  (r)  Co.  Ut  392,  b.    1  Cruis^  210, 

*    (u)  Co.  lit.  36>  b.  37.  a.  335. 

(m)  1  Cniiac,  172.    Co.  lil.  37.  a.         (a)  Bac.  Abr.  Forfeiture,  F.    Wil- 

1  Hale,  359.    Hawk.  b.  2.  c.  49.  s.  46.  liams  J.  Attainder. 
4  BkL  Com.  381.    Buxn  J.  Forfeiture, 
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tion;  but  she  may  claim  this  proportion  of  any  which  he  may 
afterwards  obtain  (b).  But  such  an  effect  will  naturally  arise 
from  a  parliamentary  reversal  of  the  attainder  (c).  And,  there- 
fore, if  a  husband,  having  levied  a  fine  with  proclamations,  is 
erroneously  attainted  of  treason,  and  five  years  after  his  death, 
the  proceedings  are  reversed,  the  fine  and  non-claim  will  be  no 
bar  to  the  suit  of  the  wife  for  her  dower,  because  she  could  have 
taken  no  steps  to  regain  it,  while  the  attainder  was  in  exist- 
ence {d)»  But  if  a  feoffment  be  made  of  lands  by  a  man  who 
is  afterwards  condemned  for  treason,  the  wife  can  recover 
nothing  from  the  feoffee  (ey 

Though  the  attainder  of  the  husband  of  high  treason  deprives 
die  wife  of  the  claim  to  dower,  if  the  wife  be  attainted  for  a 
crime  after  bearing  issue,  the  husband  will  not  be  prevented  from 
enjoying  a  tenancy  by  the  curtesy  in  her  lands;  but  it  would  / 
be  otherwise  if  the  child  were  bom  after  the  crime,  because  the 
whole  would  then  have  been  liable  to  forfeiture  before  the  right 
of  the  husband  had  its  inception  (/)• 

Another  consequence  of  attainder  in  certain  cases  of  *atro-   [#740] 
city  is,  that  the  blood  of  the  offender  is  corrupted  (^).    This  is  5^"^" 
essentially  distinct  from  the  forfeiture;  for  we  have  se^,  thatbloo^. 
the  offender  against  the  statutes  respecting  the  coin,  incurs  the 
latter  though  he  is  exempted  from  the  former  (h).    When  this 
consequence  flows  from  an  attainder,  the  party  himself  is  strip- 
ped of  all  his  honours  and  dignities  and  becomes  ignoble  (f). 
He  is  not  only  deprived  of  all  his  possessions,  but  is  rendered 
incapable  of  acquiring  any  other  by  inheritance  (i).  He  can  trans- 
mit no  inheritance  to  his  issue,  either  derived  immediately  from 
himself  or  through  him  from  any  remote  ancestor  (/)•    So  that 
whenever  it  is  necessary  to  derive  a  tide  through  him,  however 
distant  the  heir  may  be,  the  claim  will  be  radically  defective; 


(^  1  Leon.  3.  Hawk.  b.  2.  c.  49. 
s.  43.    Bac.  Abr.  Forfeiture,  F. 

(c)  See  post,  •742,  •3. 

id)  3  Inst.  216.  Moor,  639.  Hawk, 
b.  2.  c.  49.  s.  44.  Bac.  Abr.  Forfei- 
ture,  F. 

(0  2  Dyer,  140.  Hawk.  b.  2.  c, 
49.  8.  42.    Bac.  Abr.  Forfeiture,  F. 

(/)  1  Hale,  359.    Co.  Lit.  29,  30. 

(^)  3  Cruise,  240, 378  to  361,  473. 
1  Cruise,  52. 

(A)  Ante,  •733,  •4.    1  Salk.  85. 

(i)  Co.  Lit.  8,  41.     3  hist  211. 


Hawk.  b.  2.  c.  49.  s.  47.  Bac.  Abr. 
Forfeiture,  G.  Biun  J.  Forfeiture,  III. 

(k)  Co.  Lit.  8.  a.  391,  392.  1  Hale, 
356.  Hawk.  b.  2.  c.  49.  s.  48.  4  Bla. 
Com.  388.  Bac.  Abr.  Forfeiture,  Q. 
Bum  J.  Forfeiture,  III.  Williams  J. 
Attainder. 

(0  Co.  Lit  8.  a.  391,  2.  2  Hale, 
356.  Hawk.  b.  2.  c.  49.  s.  48.  Bac. 
Abr.  Forfeiture,  Q.  4  Bla.  Com.  388, 
Bum  J.  Forfeiture^  lU.  Williams  J. 
Attainder. 
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for  ifn  him  tie  whole  hereditable  blood  was  tainted^  and  cannot 
afterwards  flow  through  any  other  than  a  polluted  channel  (jil^ 
But  it  does  not  affect  the  succession  of  collateral  issue ;  so  .that 
if  a  person  whose  blood  is  corrupted^  has  sons,  one  of  whom 
acquires  an  estate  of  his  own  and  dies  without  issue,  his  brother 
will  inherit,  because  there  is  no  necessity  in  such  a  case  to  make 
any  mention  of  the  father  {n).  And  it  is  a  general  rule,  that 
where  there  is  no  necessi^  to  name  the  individual  attainted  in 
a  tide,  his  corruption  of  blood  will  not  vitiate,  though  the  ances- 
tor be  ever  so  distant  (o).  Thus,  for  example,  if  there  be  a 
[*r41]  father  and  two  sons,  *and  the  eldest  is  attainted  in  the  life-time' 
of  the  father  and  dies  without  issue,  the  younger  son  will  suc^ 
ceed  to  those  estates  which  otherwise  would  have  descended  to 
his  brother ;  but  if  the  elder  son,  who  was  attainted,  survive  the 
father  but  a  day,  so  as  to  have  been  placed  in  his  room,  the 
lands  must  escheat  and  the  succession  be  for  ever  defeated  (p). 
And  if  the  son  of  a  party  attainted  purchase  lands  and  leave  no 
issue,  they  cannot  descend  to  his  uncle,  because  the  fadier  must 
be  the  link  of  connection  between  them,  and  that  link  is  severed 
by  the  treason  (^)» 

This  corruption  of  blood  originally  followed  every  attainder 
of  felony  and  treason  (r)«  Several  statutes,  however,  creating 
new  felonies,  contain  provisoes  that  this  consequence  shall  not 
arise  from  offences  against  their  enactments.  All  the  treasons 
too,  respecting  the  coin,  which  have  been  created  by  act  of  par- 
liament since  the  reign  of  Mary,  are  deprived  of  this  posthu- 
mous punishment  («)•  The  same  ineffectual  attempt  was  made 
by  the  7  Ann,  c«  2*  to  remove  the  corruption  of  blood  from 
high  treason,  as  we  have  stated  respecting  forfeiture;  its  opera* 
lion  was  in  the  same  manner  suspended  by  the  17  Geo.  II.  c 
39;  and,  in  the  same  way,  finally  determined  by  the  39  Geo.  III. 
c.  93.   Thus  the  law  remains  in  its  ancient  condition  respecting 


(m)  Co.  Lit.  8.  a.  391     Cro.  Car.  (p)  1  Hale,356»  7.    Hawk.  b.2.c. 

543.     1  Sid.  200, 1.    1  Lev.  60.  Nov,  49.  s.  50. 

159, 166.    1  Vent.  4ir.    1  Hale,  356.  (q)  3  Inrt.  241.    1  Hale,  SST. 

Hawk.  b.  2.  c.  49.  s.  49.   4  Bla.  Com.  (r)  Co.  lit.  8.  a.  391,  2.    3  Inst 

388.    Bac.  Abr.  Forfeiture,  F.  311.    Hawk.  b.  2.  c.  49.  s.  47.    Bac. 

(n)   Co  Lit.   8.  a.    1  Hale,  3ST.  Abr.  Forfeiture,  F.    Bum  J.  Foifei- 

Hawk.  b.  2.  c.  49.  s.  49.  ture,  HI. 

(o)  Noy,  159,  166.     1  Vent.  413.  {*)  5  Eliz.  c  11.  g.  2.    18  Eliz.  c. 

1  Lev.  60.    1  Sid.  200,  1.    Hawk.  b.  1.  •.  2.    8  &  9  W.  &  M.  c.  26.  s.  8^ 

3.  c.  49.  t.  49.  Bac  Abr.  Forfeiture,  F.  15  Geo.  H.  c.  28.  s.  4. 
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high  treasons,  which  affect  his  majesty  or  the  commonwealth,  as 
well  as  petit  treason  and  ordinary  murder;  but  in  every  other 
case  of  felony,  the  corrupdon  of  blood  has  by  the  54  Geo*  III. 
c.  145.  been  abolished  without  exception  or  limit. 

Neither  the  corruption  of  blood  or  the  forfeiture,  where  they 
once  occur,  are  removed  by  his  majesty's  pardon  (t).  For  though 
the  king  may  remit  the  punishment  *due  to  public  justice  by  a  [*r42] 
gracious  exercise  of  his  prerogative,  he  cannot  confer  a  favour 
which  may  deprive  another  of  his  subjects  of  a  right  to  which 
he  is  endded;  and,  therefore,  he  cannot  take  the  escheat  from 
the  lord  by  an  extension  of  mercy  to  the  criminal  (u).  He  may 
excuse  a  forfeiture  which  is  due  only  to  himself,  but  he  cannot 
entrench  on  the  rights  of  others  (w).  But  an  individual  pardon- 
ed ihay  afterwards  acquire  new  property  and  may  transmit  it  to 
his  cK^ldren  (;c)«  The  only  mode  endrely  to  remove  die  stam, 
is  an  act  g!  parliament  reversing  the  attamder  (y) ;  the  nature 
and  effect  of  which  we  shall  hereafter  consider. 


CHAPTER  XVIII. 
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*TH£  judgment,  with  aU  its  consequences  may,  if  sufficient  [*743] 
tausebe  shown,  be  reversed;  in  some  cases  by.  plea,  and  in 
others  by  writ  of  error. 

The  judgment  may  be  avoided  by  pleoy  for  matters  either  ap- 
parent on  the  face  of  the  record,  or  for  irregularides  in  the  course 
of  die  proceedings. 

There  are,  however,  very  few  instances  where  the  judgment  Avoidini^ 
can  be  avoided  for  a  mistake  apparent  on  the  record,  without  a  witSouT 
writ  of  error.  For  though  it  is  die  allowed  practice  of  the  court  ^"'  ^ 
of  common  pleas,  in  civil  cases,  to  suffer  a  defendant  coming  in 


{t)  Co.  Lit.  8.  a.  391,  3.    3  Inat' 
340,1.    1  Hale,  358.    Hawk.  b.  3.  c. 
49.  s.  51.    Bac.  Abr.  Forfeiture,  F.         {x)  Co.  Lit  8.  a.  391,  3.    1  Hale, 
Bum  J.  Forfeiture,  in.    Williams  J.      358.    Hawk.  b.  3.  c.  51.  a.  51. 
Attainder.  (y)  3  Inst  340, 1. 
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<m  a  capias  utlagatum,  in  the  same  term  on  wlndl  the  exigent  is 
returnable,  to  reverse  the  outlawry  on  a  plea  or  motion,  by  show- 
ing any  cause  which  renders  it  erroneous  (a),  it  seems  that,  m 
criminal  cases,  the  court  of  King^s  Bench  will  compel  the  party 
to  bring  a  writ  of  error,  in  order  to  take  advantage  of  any  de- 

[*744]  feet  which  appears  on  the  face  of  the  proceedings  (A).  *Lovrf 
Coke,  indeed,  seems  to  be  of  opinion  that,  in  favorem  vitie,  a 
plea  or  motion  would  be  admitted,  and,  therefore,  die  point  majr 
be  open  for  consideration  (c),  though  his  ofHnion  is  not  .warrant- 
ed by  any  recent  practice*  But  it  is  certun  that  a  conviction  of 
felony^  of  which  the  party  has  had  his  dergy  and  been  restored 
to  his  freedbm,  may  be  discharged  by  exception  to  the  proceed- 
ii^,  because,  as  an  allowance  of  clergy  is  not  in  such  case,  a 
judgment,  he  could  have  had  no  remedy  by  writ  of  error  (d). 

In  genend,  the  ground  of  falsifying  a  judgment  by  plea,  is 
some  extrinsic  matter  which  does  not  appear  on  the  record. 
Thus  if  the  sentence  were  passed  by.a  person  who  had  no  vi£d 
commission  to  judge  the  party  condemned,  it  is  void,  and  may 
be  altogether  set  aside  by  showing  the  defect  without  writ  of 
error  (e)*  So  where  a  commission  authorizes  proceedings  on  a 
certain  indictment  taken  before  A«  B.  C.  and  twelve  others,  and 
the  commissioners  proceed  and  give  sentence  on  one  taken  by 
eight  only,  or  where  they  are  empowered  to  act  only  in  the  pre- 
sence of  particular  individuals  and  they  proceed  without  them, 
the  judgment  may  be  thus  summarily  vacated  (/^. 

The  greatest  number  of  cases  in  which  judgment  has  been 
thus  reversed  are  those  of  outlawry  (g-).  Thus  every  judgment 
of  this  kind,  in  case  of  treason  or  felony,  ms^,  in  favorem  vit^; 
be  avoided  by  plea,  that  the  defendant  was  in  prison,  or  in  the 
king^s  service  at  the  time  of  returning  the  exigent  (h).  This  rule 
was  restrained  as  to  high  treason  by  26  Hen*  VIII*  c*  13*  which 

P^745]  provided  *that  parties  indicted  of  treason  resident  beyond  the 
realm  should  be  outlawed  by  regular  process,  as  if  they  had 


(a)  Co.  Lit.  259.  b.    1  And.  S6.  (e)  3  Inst  231.  Plowd.  390.  Bulst 

Hawk.  b.  2.  c.  50.  s.  1.  and  autliorities  101.    Hawk.  b.  2.  c.  50.  a.  3.    4  Bla. 

from  old  books  there  cited.   \  Com.  392. 

(A)  1  Kol.  Abr.  743.    I  Burr.  638.  (/)   Plowd,  390.    3  Inst  231.    1 

Bro.  Abr.  Error,  158.    1 3ulst.  109.  Bubt.  101.    Hawk.  b.  2.  c.  50.  s.  3. 

Hawk.  b.  2.  c.  5Q.  s.  1.  (^)  Ante,  •369, 

(c)  Co.  Lit.  259.  b.  (A)  Co.  Lit.  269.  1  Burr.  640.  Brs. 

id)  Cro.  £Iiz.  489.    Hawk.  b.  2.  c.  Abr.  UtL  40,  S7, 68.  3  Inst.  32.  Ha^k. 

50.8.1.  b.  ?.  c.  50.  s.  6. 
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been  within  the  kingdom.  But  it  has  been  subsequently  pro*' 
vided  by  the  5  &  6  £dw«  VI.  c*  4.  that  they  may  reverse  the 
oudawry  by  surrendering  themselves  to  the  chief  justice  of  the 
King's  Bench  within  a  year,  and  offering  to  traverse  the  indict- 
ment* These  provisions  have  been  holden  to  extend  to  treasons 
subsequendy  created  (i)»  But  no  oudawry  can  be  reversed  on 
imy  matter  of  fact  whatsoever,  except  where  life  will  be  forfeit- 
ed by  its  affirmance  (li). 

It  seems,  however,  that  any  oudawry  whatever  may  be  avoid«> 
ytd  by  the  defendant,  on. his  coming  into  court  and  pleading  that 
his  name,  addition,  degree,  estate  or  mystery  is  improperly  de- 
scribed in  the  process  (/)•     He  may  also  plead  that  there  is  no 
sucb  town  as  that  of  which  he  is  described  as  conversant  (m)» 
So  he  may  show  that  at  the  time  the  writ  was  issued  and  ever 
since,  he  has  lived  in  another  place  than  diat  of  which  he  is 
named  hi  the  process  (n);  diough  it  is  said  diis  plea  will  only 
reverse  itagainst  him  by  whom  it  is  pleaded;  for  he  will  be 
understood  tact  to  be  die  person  intended,  and  so  it  will  remain 
in  force  agaimt  die  individual  truly  described  on  the  record  (o). 
And  if  a  persOE  come  into  court  except  on  a  capias  utlagatum, 
b{  exacdy  the  same  description  as  the  person  named  in  the  pro* 
eeedings,  lie  cannot  avoid  the  oudawry  by  pleading  that  there 
are  two  persons  of  the  same  names  and  additions,  and  that  the 
party  really  intended  U  the  younger  and  himself  the  elder  (^). 
Though  *it  h^s  been  laid  down  that  if  a  person  taken  on  a  ca-   r«740T 
pias  utlagatum  deny  his  identity,  if  the  attorney  general  confess 
it,  he  shall  be  discharged;  if  he  deny  it,  the  issue  shall  be  tried  ; 
.  and  if  the  party  stand  mute,  the  court  shall  have  an  inquest  of 
office  to  ascertain  the  fact  before  sentence  is  passed  upon  him  {q). 
It  seems,  indeed,  that  iu  civil  cases,  before  an  oudawry  is  re- 
turned, a  person  of  the  same  name  may  come  into  court,  and 
show  that  he  is  not  the  individual  against  whom  the  writ  is  in- 
tended to  operate,  on  which  if  the  plaintiff  confess  it,  the  diver- 


(t)  Post.  46.    3  Inst.  32,  216.    3  Hawk,  b.  3.  c.  50.  a.  10.  act.    Hawk. 

Harg.  St  Tr.  983,  4.  notes.    3  Mod.  b.  2.  c.  50.  s.  10.  n.  (b).  contra, 

47.  n.  a.    2  Stm.  824.    1  Burr.  630.  (n)  2  Dyer,  192.  b.    Bro.  Abr.  22, 

Hawk.  b.  2.  c.  50.  s.  9.                      .  25,32,33,38.    Ecilw.  101.    Hawk. 

{k)  Co.  Lit.  259.  b.    Hawk.  b.  JU  b.  2.  c.  50.  s.  10. 

a  50.  s.  6.  (o)  Bro.  Abr.  Utl.  34,  73.    Hawk. 

(/)  Bro.  Abr.  Utl.  1,  29, 23«  24,  d5»  b.  2.  c.  50.  s.  10. 

26,  32,  51.    Id.  Mimomer,  1.  Hawk.  {p)  Hawk.  b.  2.  c.  50.  s.  10. 

b.  %.  c.  50.  s.  10.  (wy)  2  Hale,  401,  2. 

(m)  Bro.  Abr.  26.  Rast.  Ent.  300, 1. 
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sity  of  the  names  is  entered  on  the  roll,  and  a  new  exigent 
awarded  containing  a  more  minute  description  of  the  real  de- 
fendant (r).  But  this  cannot  be  done  in  criminal  proceedings, 
because  it  would  create  a  variance  between  the  process  and  the 
indictment,  and  the  latter,  as  the  finding,  of  the  jury,  cannot  be 
substantiaUy  amended  (s).  The  remedy  of  the  party  erroneous- 
ly taken  is,  in  this  case,  by  writ  of  identiate  nominis,  which  he 
is  at  all  times  entided  to  obtain  (t).  If  the  attorney  general  con- 
fess the  matter  contained  in  this  writ,  or  the  party  succeed  in 
proving  it,  he  will  be  entided  to  his  discharge,  and  the  oudawfy 
will  remain  in  force  against  the  individual  really  indicted*  >^ 

If  a  man  purchases  land  of  another,  and  afterwards  the  ven- 
dee is  either  by  outlawry  or  his  own  confession,  attainted  of 
treason  committed  previous  to  the  alienation,  whereby  the  estate 
becomes  liable  to  escheat  or  forfeiture,  the  purchaser  is  at  liberty, 
without  any  writ  of  error,  to  falsify  the  actual  perpetration  of 
the  crime,  and  prove  the  innocence  of  the  party  attainted,  nor 
will  he  be  at  all  concluded  by  the  oudawry  or  confession  (s). 
But  if  the  attainder  was  consequent  on  a  verdict  of  guilty,  he 
y^74T']  cs^Qi^ot  dispute  the  offence  itself,  but  may  fidsify  it  as  to  *tlie 
time  when  it  was  committed,  in  order  to  show  that  it  was  sub- 
sequent to  the  transfer;  because  as  it  was  not  material  to  the 
conviction  that  the  day  laid  in  the  indictment  should  be  proved 
in  evidence  to  be  correct,  it  will  not  follow  from  a  general  ver- 
dict of  guilty,  that  the  jury  found  the  statement  to  be,  in  this 
respect,  accurate  (w). 
Of  revere-  A.  ^vrit  of  error  to  reverse  a  judgment  lies  from  all  inferior 
ingajudff- jurisdictions  to  the  King's  Bench,  and  from  the  King's  Bench  to 
writ  of  the  house  of  peers;  and  it  may  be  brought  m  the  Kmg  s  Bench 
to  reverse  an  attainder  before  the  lord  high  steward  (x).  It  may 
be  brought  by  the  party  himself,  or,  after  his  death,  by  his  heir 
or  executor,  to  reverse  an  attainder  of  treason  or  felony,  but  by 
no  other  persons,  whatever  interest  they  may  claim  in  the  re- 


error. 


(r)  Fitz.  N.  B.  268.    Hawk.  b.  2.  b.  2.  c.  50.  i.  2.    4  Bla.  Com.  391. 

c.  50.  8.  10.  M  3  Inst  230,  1.    1  Hale,  361. 

(»)  Fitz.  N.  B.  268>  9.    Hawk.  b.  Hawk.  b.  2.  c.  50.  8.  2.    4  Bla.  Com. 

c.  50. 8. 10.    Bro.  Abr.  Ideinpt.  Nom.  391. 

2, 11.  (x)  1  Sid.  20a    Hawk.  b.  2.  c.  50. 

(0  Ktz.  N.  B.  268.  Hawk.  b.  2.  c.  8. 17.    4  Bla.  Com.  392.   3  B.  k  J*. 

50.  8. 10.     See  form,  Fitz.  N.  B.  268.  354. 

(t0  3Inst230.  lHale,361.  tiawk. 
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Versal  (^)«    When  once  judgment  is  given,  this  b  the  only  re- 
medy for  any  defect  in  die  proceedings  {z)»  But  it  never  can  be 
obtained  before  judgment;  and,  therefore,  a  defendant  who  has 
been  admitted  to  clergy  cannot  thus  set  aside  the  conviction  but 
may  remove  die  indictment  into  the  King's  Bench,  and  there 
take  advantage  of  mistakes  in  the  shape  of  exceptions  (a)%   The 
history  and  nature  of  writs  of  error  in  criminal  cases,  is  stated 
by  Lord  Mansfield  with  great  ability  and  clearness  (b).  Accord- 
ing to  his  authority,  until  the  reign  of  Queen  Ann,  a  writ  of  er- 
ror in  any  criminal  case,  was  held  to  be  merely  ex  gratia.     It 
was  then  laid  down  that  writs  of  error  in  criminal  cases  were  not 
grantable  ex  debito  justitise,  but  ex  gratia  regis;  ^and  that,  in 
such  case,  a  man  ought  to  make  application  to  the  king;  and 
he  win  refer  to  his  counsel;  and  if  they  certify -that  there  is 
cause^  he  will  grant  a  writ  of  error  (c)."     It  never  was  granted, 
except  *when  the  king  from  justice,  when  there  was  really  er-   [*r48] 
ror,  or  from  favour  where  there  was  no  error,  was  willing  the 
judgment  should  be  reversed.    After  writ  of  error  granted,  the 
attorney  general  never  made  any  opposition,  because  either  he 
had  certified  ^^  there  was  error,"  and  then  he  could  not  argue 
against  his  own  certificate :  or  the  crown  meant  to  show  favour, 
and  then  he  had  orders  ^^not  to  oppose."    The  king,  who  alone 
was  concerned  as  prosecutor,  and  who  had  the  absolute  power 
of  pardon,  having  thus  expressed  his  wtllingneaa  that  the  judg- 
ment should  be  reversed,  the  court  of  King's  Bench  reversed  it 
upon  very  slight  and  trivial  objections,  which  could  not  have 
prev^ed  if  any  opposition  had  been  made,  or  if  the  precedent 
had  been  of  any  consequence.    The  form  of  reversal  ^^for  the 
errors  assigned,  and  other  errors  appearing  upon  the  record," 
delivered  the  court  from  the  necessity  of  specifying  any;  and 
they,  therefore,  frequentiy  reversed  it  when  there  was  really  no 
'  error  at  aU,  because  it  was  evidentiy  with  the  king's  concurrence, 
and  as  he  had,  at  all  times,  the  power  of  refusing  the  writ,  the 
precedent  was  thought  of  no  importance  {d). 


(y)  5  Co.  111.  a.    Owen,  147,  8.  Cx)  Cro.  Jac.404. 

Cro.  EJiz.  225,  273, 558.  1  Leon,  325.  (a)  Cio.  Eliz.  489. 

1  Salk.  295.    Co.  Lit.  13.  note  (1).  lb)  4  Burr.  2550, 1,  2. 

Hawk.  b.  2.  c.  50.  s.  11.   4  Bbu  Com.  (c)  1  Vem.  170, 5. 

392.  Id)  Per  Ld.  Uiuiafield,  4Buit.  2550. 

Vol.  I.  4  H 
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But  in  the  third  year  of  Queen  Ann  it  was  resi^ved  by  ten  of 
the  judges,  that  in  every  case  under  treason  and  felony,  a  writ 
of  error  was  not  merely  a  matter  of  favour  but  of  right,  and 
ought  to  be  granted  (c).  Still  it  remains  entirely  in  the  breast 
of  the  crown  whether  it  shall  be  granted  or  refused  on  an  at- 
tainder of  felony  or  treason,  so  that  the  king  may  abacdutdiy  re- 
fuse  though  the  error  is  ever  so  manifest  (f).  And  in  misde- 
meanours, notwithstanding  the  determination  that  it  is  a  matter 
of  right,  this  was  (wly  intended  to  mean  when  there  is  probaUe 
[•749]  •cause  of  error  (^)*  It  does  not,  therefore,  issue  as  a  matter 
of  course,  even  in  these  cases,  but  under  the  fiat  of  the  attorney 
general  (A)«  This,  it  is  true,  he  is  bound  to  grant  wherever  pro- 
bable grounds  are  laid,  as  a  matter  not  of  indulgence  but  of  jus- 
tice, and  the  court  will  order  him  if  he  improperly  refuse  (f). 
And  the  attorney  general  may  take  the  opinion  of  the  court  be- 
fore it  is  granted  (i). 

When  the  defendant  was  convicted  at  the  sessions  or  assizes, 
it  is  Isdd  down  that  the  most  usual  way  of  obtauning  a  writ  of 
error,  is  to  remove  the  record  by  certiorari  into  die  crown 
office,  and  then  to  bring  a  writ  of  error  coram  nobb:  bat  the 
writ  of  error  may  be  first  sued  out,  and  the  proceedings  re- 
moved by  its  authority  (/)»  It  seems  to  have  been  formerly 
the  practice  to  petition  the  attorney  general,  setting  forth  die 
errors  intended  to  be  assigned,  accompanied  by  a  certificate 
from  counsel  that  they  are  real  errors,  and  not  merely  cal* 
culated  for  delay  (m).  But  die  course,  at  the  present  day,  is 
to  send  a  copy  of  the  record,  or  at  least  of  die  indictment  when 
that  is  defective,  together  with  counsel's  opinion  as  to  its  in- 
sufficiency, to  the  attorney  gei^ral,  who  verbally,  through  his 
clerk,  signifies  his  determination  as  to  allowing  the  wriu  On 
his  assent,  thus  signified,  the  praecipe  for  the  writ  (n),  is  pre- 
pared and  taken  to  the  cursitor  of  the  county  who  prepares  the 
fiat,  which  is  then  taken  to  the  attorney  general  and  signed  by 


(e)  4  Burr.  2550.    2  Salk.  504.  2530,  2550. 

(/)  4  BuiT.  2551.    1  Sid.  69.    1  (k)  Id.  ibid. 

Bulst.  71.  3  Mod.  42.  1  Vem.  170,  5.  (l)  6  Mod.  178.    1  Salk.  149,  266. 

1  Burr.  641.   Rep.  T.  H.  251.  Hawk.  Holt,  274.   It  is  not  the  present  pnc- 
b.  2.  c.  50.  8.  11.    4  Bla.  Com.  392.  tice  to  issue  any  certiorari. 

2  Saund.  101.  a.  n.  1.    2  Salk.  504.  (m)    Sav.   1^1.    2  Tidd,    5th  Bd. 
(S)  4  Burr.  2551.  4  Bla.  Com.  391.  1103,  4. 

i^}  o*?"7-  ^^^^'  («)  See  form,  last  vol.  Lond.  edit 

(»)  8  Mod.  177.  Fortes.  37.  4  Burr.  Hand.  Prac.  462. 
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him,  on  which  the  writ  of  course  issues  (0).  In  cases  of  trea- 
Bon  or  felony,  the  error  must  be  actually  assigned  before  the 
writ  can  be  *awarded  (^).  When  the  voit  is  thus  obtained  [*5r50] 
either  by  the  sign  manual,  in  case  of  heinous  offences,  or  by  the 
attorney  general's  fiat  in  those  of  inferior  moment,  the  solicitor 
for  the  defendant  lodges  it  with  the  clerk  of  the  peace  at  the 
sessions,  or  the  derk  of  assize  at  the  assizes,  if  the  judgment 
was  given  in  the  country,  who  returns  it  with  the  proceedings 
into  the  crown  office  (q)*  The  prosecutor  may,  in  this  stage  of 
the  proceedings,  (if  the  error  was  not  assigned  previous  to  the 
issuing  of  the  writ,)  serve  a  rule  in  the  office  on  the  defendant 
to  assign  errors;  and  if  he  fails,  may,  on  motion,  obtain  a  per- 
emptory rule,  at  the  expiration  of  which  execution  may  be 
awarded  (r).  The  defendant's  clerk  in  court  then  makes  an 
office  copy  of  the  rules  for  the  solicitor,  upon  which  he  gets  the 
OMstgnment  of  errors  drawn  and  signed,  and  delivers  them  to 
the  clerk  for  engrossing  («)•  The  defendant's  clerk  in  court 
obtains  from  the  clerk  of  the  rules  a  aide  bar  rule  for  judgmerU^ 
unless  the  prosecutor  joins  in  error  within  a  certain  time  after 
notice  of  the  rules  (t).  A  copy  of  this  rule  is  then  served  on 
the  prosecutor  or  his  solicitor,  with  a  copy  of  the  assignment  of 
errors,  and  an  affidamt  of  the  service  is  then  made  (t/).  If  the 
prosecutor  does  not  join  in  error,  after  this  notice,  at  the  ex- 
piration of  the  time  allowed,  the  defendant  will  be  entitled  to 
judgment  of  reversal  (w).  In  order  to  prevent  this,  the  prose- 
cutor's s(dicitor  gets  an  office  copy  of  the  proceedings  from  his 
clerk  in  comrt,  and  instructs  counsel  to  prepare  the  joinder  in 
error  (x)y  which  is  then  engrossed  and  filed  *by  the  clerk  (y).  r#9r51<| 
The  defendant,  thereupon,  causes  a  motion  for  a  concilium  to 
be  prepared,  which  need  only  be  signed  by  counsel,  produces 


(0)  Hand.  Prac.  48.  See  form  of 
writ  of  Error.  Hand.  Prac.  462.  Writ, 
Aan^ment,  and  Proceedings.  3  Bos, 
and  Pul.  356.  I.ASt  vol.  Lend.  edit.  1 
Lil.  Ent  240. 

ip)  Hawk.  b.  2.  c.  50.  s.  12.  1  Hen. 
vn.  13.  B. 

(9)  Hand.  Prac.  48.  See  form  of 
return  and  schedule.  Hand.  Prac. 
464.  Lil.  Ent.  242.  4  Burr.  2535. 
Last  vol.  Lond.  edit. 

(r)  6  Mod.  178.    1  Salk.  266. 

(«)  Hand.  Prac.  48.  See  form  of 
assignment  of  eirors  in  K.  B.    Hand. 


Prac.  4rO.  3  Bos.  &  Pul.  356.  ILil. 
Ent.  241,  2.  4  Burr.  2536.  In  Par- 
liament from  K.  B.  by  attorney  ge- 
neral on  reversal  of  judgment.  1  Lil. 
Ent.  243.    Last  vol.  Lond.  edit. 

(0  Hand.  Prac.  48. 

(tt)  Hand.  Prac.  48,  9.  See  form. 
Hand.  Prac.  471. 

(w)  Hand.  Prac.  49. 

{x)  See  form.  Hand.  Prac.  471. 
Lil.  Ent.  243.  4  Burr.  2537.  Last 
vol.  Lond.  edit. 

iy)  Hand.  Pnc.  49. 
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it  to  the  clerk  of  the  rules  to  set  it  down  in  die  crown  paper  for 
argument,  and,  when  this  is  done,  gives  notice  (z)  to  the  prose* 
eutor  of  the  day  for  which  the  argument  is  appointed.  The 
clerks  in  court  then  make  oflSce  copies  of  the  whole  proceed- 
ings now  called  the  paper  baoi{a)j  and  deliver  them  to  tbe 
judges  by  whom  the  cause  is  to  be  decided ;  and,  at  the  time 
appointed,  the  errors  are  debated,  and  the  judgment  either  re- 
versed, affirmed,  or  ordered  to  stand  over  for  further  argu- 
ment (6).  If  it  stands  over  for  further  argument,  it  is  general- 
ly delayed  till  the  following  term;  and,  in  the  mean  time,  the 
solicitors  deliver  die  briefs  to  other  counsel,  who,  when  a  second 
argument  is  expected,  commonly  have  briefs  to  take  notes  of 
the  first;  the  cause  is  again  inserted  in  the  paper,  and  notice (c} 
given  to  the  opposite  side  by  the  party  who  is  anxious  fi>r  the 
decision.  While  the  matter  is  thus  pending,  the  defendant,  in 
case  of  oudawry,  even  when  indicted  for  a  mere  misdemeanour, 
cannot  be  admitted  to  bail;  for  he  is  in  execution  on  the  judg- 
ment; and,  therefore,  the  court  have  no  discretion,  except  the 
attorney  general  consent  to  the  enlargement  of  the  prisoner  (</)• 
And  in  case  of  felonies,  the  defendant  must  be  in  court  upon  sill 
motions* 

Formerly  when  it  was  supposed  that  it  was  at  all  times  in 
the  power  of  the  crown  to  grant  or  refose  a  writ  of  error,  very- 
nice  objections  were  allowed  to  prevail;  and,  indeed,  as  the 
case  was  seldom  argued,  the  judgment  was  reversed  for  no  error 
at  aU,  as  a  means  of  extending  the  mercy  of  the  crown  (e).  But 
when,  as  we  have  seen,  it  was  holden  tiiat  in  every  judgment 
[*752]  for  a  crime  *inferior  to  felony,  a  revision  of  the  proceedings 
might  ex  debito  justitiae  be  obtained,  on  merely  showing  a  pro- 
bable reason,  the  practice  naturally  changed  and  now  a  substan- 
tial error  must  be  shown  in  order  to  reverse  the  judgment, 
whether  founded  on  oudawry  or  conviction  (J^.  As  the  sta- 
tutes of  jeofiuls  and  amendments  do  not  extend  to  criminal  pro- 
ceecUngs  (^ ),  it  follows  that  every  error  which  would  have  been 


(s)   See  fonii»  Hm<L  Vnc.  473.  (d)  4  Burr.  3539, 2545. 

Last  vol.  Lond.  edit  Ig)  4  Burr.  3550. 

(a)  See  form.   Hand.  Prac.  472.  (/)  5  Burr.  2551. 

Laat  vol.  Lond.  edit.  (j.)  Ante  •297,  'S.  Cowp.  398.  2 

(6)  Hand.  Prac.  49,  50.  Saund.  308.  a.  Cas.  K.  B.  94.  2  Tidd. 

(c)   See  form.  Hand.  Pnc.  474.      731,900. 
Last  vol.  Lond.  edit. 
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fatal  on  demurrer,  or  in  arrest  of  the  judgment  will  be  sufficient 
now  to  procure  its  reversaL  A  material  objection  also  to  the 
record  of  the  judgment  will  be  fataL  Thus  if  the  acts  of  the 
court  are  described  in  the  past,  instead  of  in  the  present  tense, 
or  if  ^  quia  tarn,  &c."  is  left  out  in  the  award  of  venire,  the 
error  will  be  sufficient  to  vitiate  (A).  So  if  it  does  not  appear 
that  the  defendant  was  in  court  at  the  time  sentence  of  death 
was  passed,  the  judgment  will  be  considered  as  unduly  given  (i). 
And  to  such  a  degree  of  nicety  have  objections  ef  en  since  the 
reign  of  Queen  Ann  been  carried,  that  if,  after  sentence,  it  be 
discovered  that  the  indictment  charged  the  offence  to  have  been 
committed  in  the  time  of  a  former  king,  and  conclude  against 
the  peace  of  the  now  king,  the  whole  will  be  erroneous  (Jt).  In 
case  of  judgment  of  outlawry  more  trifling  objections  have 
been  admitted  to  prevail;  for  as  the  reversal  of  this  sentence 
only  causes  an  inquiry  into  the  substantial  merits  of  the  case, 
the  courts  are  always  inclined  to  reverse  it.  Hius  an  outlawry 
was  held  bad  because  the  sheriff  in  his  return  merely  stated  that 
the  defendant  was  exacted  ^  at  my  county  court,"  without 
adding  ^^  of  Middlesex,"  *and  then  proceeded  ^^  held  at  my 
house,  &c."  without  adding  the  words  ^  for  the  county  of  Mid- 
dlesex (/)."  So  if  it  appear  from  the  writ  *of  proclamation  [*753] 
and  the  return  to  it  that  the  defendant  had  a  day  in  court  after 
the  outlawry,  the  judgment  will  be  avoided  (m)«  And  en  the 
petition  of  the  heir  of  a  party  attainted  and  executed,  the  court 
will  incline  to  the  allowance  of  his  claim.  Thus  attainder  of 
high  treason  has  been  reversed  because  the  sentence  of  deaths* 
at  common  law,  in  stating  that  the  entrails  of  the  offender  should 
be  taken  from  his  body  and  burned,  omitted  the  words  ^^  in  his 
sight,"  and  ^  he  being  alive  (n)." 

When  it  appears  on  a  writ  of  error,  that  the  judgment  or 
proceedings  are  substantiaUy  erroneous,  it  becomes  a  matter  of 
consideration  how  far  they  can  be  amended.  But  as  we  have 
already,  in  every  stage  of  the  proceedings,  discussed  the  mode 
in  which  a  mistake  may  be  aided  therein,  there  are  but  few 
points  of  importance  which  now  demand  our  attention  (0). 


(A)  1  Mod.  81.    2  Sauud.  393.  n.  1.  (n)  1  Ul.  Ent.  241. 

1  Stra.  308.  (0)  Ante  •297  to  •304^  •335,  'iS^ 

[i)  1  Ld.  Raym.  48, 267.  •478,  •645,  •721,  ^2,  &c.    As  to  In- 

k)  3  Burr.  1903.    4  Bbu  C.  391»  2.  ^ctments.  Captions,  Pleas,  Replica- 

0  4  Burr.  2563.    Ante  *357.  tions,  Verdicts,  Judgments,  and  £n- 

(w)  3  T.  B.  499.  tries  on  the  RoU. 
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We  have  seen  diat,  at  common  law,  there  b  no  difereoce  as  to 
amendments  between  civil  and  criminal  proceedings  (/>) :  that 
an  information  may  be  amended  before  verdict  (;) :  but  that  bo 
alteraticm  can  be  made  in  the  finding  of  the  jury  of  matter  of 
substance,  whether  it  be  the  decision  of  the  grand  (r)  or  the 
petit  inquest  («)•  With  respect  to  judicial  acts  or  papers,  there 
can  be  no  doubt  that  they  are  amendable  at  any  time  before 
they  become  matters  of  record,  and  that  of  common  rig^t,  and 
not  by  virtue  of  any  statute  (t).  Thus  the  court  may  alter  their 
cywn  judgment  any  time  in  the  same  term  in  which  it  is  passed, 
and  either  pass  another  or  remedy  a  defect  in  the  former(tf). 
[#754]  And  the  justices  at  sessions  may  amend  *their  judgment  dur- 
ing the  same  sessions,  because  in  consideration  of  law,  their 
sitting  is  but  one  day,  but  not  at  any  subsequent  period,  unless 
they  professedly  adjourn  (w).  But  no  amendment  can  be  made 
by  any  authority  when  once  the  term  or  the  sessi<m  is  over,  and 
the  judgment  solemnly  entered  on  the  record  (x).  Mere  minis- 
terial acts  may  indeed  at  any  time  be  amended  (y)* .  And  any 
matter  not  of  record  may  be  amended  by  the  record,  if  a  mis- 
take has  arisen  in  the  former;  thus  the  nisi  prius  roll  of  an  in- 
dictment for  forgery,  after  trial  and  special  verdict,  may  be 
amended  by  the  original  indictment  to  prevent  a  variance  (z); 
and,  in  general,  the  roll  of  nisi  prius  may  be  amended,  because 
it  is  made  up  by  the  defendant's  clerk  in  court,  and  he  will  not 
be  allowed  to  take  advantage  of  his  own  negligence  (a). 

When  the  errors  come  on  to  be  argued,  if  they  are  errors  in 
foct^  the  attorney  general  may  confess  them  on  the  behalf  of  hb 
majesty  (b).  This  is  sometimes  done  when,  after  an  outlawry, 
the  king  is  willing  to  allow  the  defendant  to  be  tried  on  the 
merits ;  or  when  an  heir,  after  the  execution  of  an  ancestor, 
endeavours  to  reverse  the  attainder.  But  he  cannot  confess  an 
error  in  law,  though  he  has  a  warrant  so  to  do  under  the  sign 
manual,  for  the  court  must  judge  it  to  be  error,  and  that  judg- 


es)  Ante  •297  to  •304.     1  Ld.  («)  6Eaat,328.    IM,  &8.442. 

Baym.  1068.    2  Burr.  1099.    4  East,  (w)  2  Salk.  606.    Bac.  Abr.  Court 

175.     1    Salk.  51.    6  Mod.  285.     1  of  Sessions.   Dick.  Sess.  13,  4^  375, 6. 

Saund.250.  (d.)  n.  Com.  Dig.  Amend-  (jt)  4  Mod.  395. 

ment,  2  C.    Tidd,  5  Ed.  720.  (y)  1  Saund.  249,  250.  c.  note  1. 

(a)  R.  T.  H.  203.  1  Stm.  136. 

(r)  R.  T.  H.  203.    Ante  •325.  (r)  2  Ld.  Haym.  1519.    B.  T.  H. 

(t)  Ante  ^645.  43  4. 

(r)  1  Salk.  47.    2  Burr.  1099.    2  (a)  1  Barnard,  31.    Ante  •64fi. 

ridd,  720.  (6)  4  Burr.  2551. 
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ment  will  form  a  precedent  £Dr  future  cx:casions  (c).  If,  on  ar* 
gument,  it  appears  to  the  court  that  the  error  is  well  founded, 
they  will  pass  judgment  of  reversai  {d)^  if  otherwise,  they  will 
affirm  the  previous  decision  (e). 

Besides  these  modes  of  avoiding  a  judgment  by  plea,  or  re-  Reversal 
versing  it  by  writ  of  error,  there  is  another  mode  *by  which  [#7551 
an  attainder  of  felony  or  treason  may  be  done  away,  viz.  by  act  der  by  act 
of  parliament  to  reverse  it  (f).    This  is,  in  general,  resorted  ^^  ^ 
to  by  the  heirs  or  relatives  of  the  deceased  in  order  to  procure 
a  restitution  of  their  honours,  tides,  and  estattes.    .It  has  been 
sometimes  done  when  the  defendant  suffered  from  the  fury  of 
an  opposite  political  party  during  their  influence,  as  in  the  case 
of  Algernon  Sydney,  Mrs.  Lisle,  and  Lord  Russel  (^)«   Some- 
times it  is  granted  when  there  is  a  gross  irregularity  in  the  pro-» 
ceedings,  an  improper  conduct  of  the  judge,  or  a  departure 
from  the  rules  of  evidence  on  the  trial.  Frequendy  it  proceeds 
from  the  merits  of  the  criminal's  descendants  which  may  well 
entitle  them  to  be  restored  to  that  rank  and  estate  of  which  the 
guilt  of  their  ancestor  has  deprived  them  (A).     This  proceeding 
is,  therefore,  more  of  a  political,  than  legal  nature,  and  is  go- 
verned by  the  considerations  of  pity  or  of  substantial  justice. 

No  attainder  of  felony  against  a  person  who  has  lands  can 
ever  be  reversed  by  writ  of  error,  without  a  scire  facias  against 
all  the  terre  tenants,  and  lords  mediate  and  immediate  (t);  but 
this  is  not  necessary  in  case  of  high  treason  (i).  Nor  is  it  re<> 
quisite  when  it  is  suggested  on  the  roll,  that  the  defendant  had 
no  lands,  and  the  attorney  general  confess  the  suggestion  (/)• 

On  the  reversal,  if  the  execution  alone  were  erroneous,  that 
only  will  be  reversed,  and  all  the  previous  steps  of  the  prosecu- 
tion remain  valid.  But  when  the  judgment  is  erroneous,  that 
and  all  former  proceedings  in  case  of  a  conviction  are  defeated 
by  the  reversal  (m).  It  is  odierwise  indeed  when  the  attainder 
was  consequent  upon  outlawry;  for  then  nothing  but  the  pro- 
cess after  ^indictment  is  avoided,  and  the  party  will  be  imme-  [#756] 


(c)  4  Burr.  3551.  (A)  4  Bla.  Com.  393. 

(d)  See  Form»  1  liL  Ent  343.         U)  3  Salk.  495.  P7er»34.  a.  Hawk. 
Last  vol.  Lond.  edit.  b.  2.  c.  50.  a.  14. 

(e)  See  Form,  1  lil.  Ent  343.  Last  (k}  Queca  ▼.  Stafford.  Hawk.  b.  3, 
vol.  Lond  edit.  c.  50.  a.  14. 

(f)  4  Bla.  Com.  393.  (Q  3  Salk.  495.    3  Keb.  39. 
(^)  8  State  Trials  516.  (m)  Hawk.  b.  3.  c.  50.  a.  19. 


/ 
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lately  compelled  to  answer,  as  if  he  had  been  brought  in  on  the 
first  award  of  the  capias  (n)«  If  the  attainder  of  the  princqial 
be  reversed,  that  of  the  accessary  is  ipso  facto  at  an  end.  Car 
the  guilt  of  the  latter  is  dependent  on  that  of  the  former  (o). 
The  effect  of  the  reversal  of  the  attainder  is  to  restore  the  party 
to  all  the  capacities  which  he  had  lost,  and  to  all  the  honours, 
fortunes  and  estates  which  he  had  forfeited  (^).  If  his  lands 
had  been  granted  away  by  the  king  in  the  interval,  without 
either  suing  out  a  scire  facias  against  the  possessor,  or  i>etition- 
ing  his  majesty,  he  may  re-enter  as  if  upon  a  common  db- 
seisor  (^)«  If,  indeed,  the  reversal  proceeded  expressly  on  the 
ground  that  there  was  technical  error  in  the  original  indictment 
or  subsequent  process,  the  defendant  remains  liable  to  a  second 
prosecution,  on  the  same  ground  that  he  is  subject  to  it  on  de- 
murrer or  arrest  of  judgment.  Hb  life  has  never  been  in  actual 
jeopardy,  and  the  ends  of  public  justice  have  not  been  satisfied 
either  in  hb  conviction  or  acquittal  (r). 


CHAPTER  XIX. 

OF  MEPRJEVES,  P^MDOyS,  JU^D  PLEAS  OF  MWiMDEJmTT. 

[♦75f]  *IF  the  defendant  does  not  succeed  in  reversing  the  judg- 
BeprieTe*  ment,  tiiere  are  yet  two  modes  by  which  he  can  stay  or  prevent 
its  elocution.  The  first  of  these  operates  only  in  capitid  cases 
-^  reprieve,  which  merely  delays  the  execution;  the  second-* 
a  pardon,  may  be  granted  in  any  case,  and  is  an  absolute  bar  to 
punishment  as  well  as  to  all  sul»equent  proceedings. 


(n)  3  Mod  43.    4  Bla.  Com.  393.  50.  6.  SO.    4  Bla.  Com.  393. 
Hmwk.  b.  3.  c.  50.  s.  18.    Ante  *369.  (r)  4  BUu  Com.  393.     See  ante 

as  to  outlawry.  •453,  *463.  as  to  plea  of  autrefois  ac- 

(o)  9  Co.  119.    1  Rol.  Abr.  777,  auit  and  convict,  pleas  in  abatemenV/ 

Hawk.  b.  3.  c.  39.  s.  40.  aemurrery  and  motions  in  antft  w 

Cp)  4  Bk.  Com.  393.  judsnient 

Iq)  1  Ander.  188.    Hawk.  b.  3.  c. 

P,  la    WiUiamtJ.BxieevCMiMidRcpiktc. 
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:  The  terai  repriete  is  derived  from  rcprendre,  to  keep  back^ 
and  signifies  die  withdrawing  of  the  sentence  for  an  interval  of 
time,  and  operates  in  delay  of  executtdn  (a).  It  is  granted  either 
by  the  favour  of  his  majesty  himself  or  the  judge  before  whom 
the  priecHier  is  tried  on  his  behalf,  or  from  the  regular  operation 
of  law  in  circumstances  which  render  an  immediate  execution 
incoi)»istent  with  huxndnity  or  justice. 

This  temporary  mercy  may  be  extended  ex  mandatio  ^regis^   r*758] 
or  from  Ae  mere  pleasure  of  the  crown  expressed  in  any  way  Reprieves 
to  the  court  by  whom  the  execution  is  to  be  awarded  {b).    This  tio  lefps. 
intexktxoii  of  his^  majesty  may  be  signified  ore  tenus,  by  a  verbal 
messagpe,  or  by  ^sending  his  ring  in  token  of  his  design ;  but,  at 
the  present  day,  the  intimation  is  usually  made  by  the  privy  sig- 
net or  the  master  of  the  requests  (c).    On  this  the  judge,  of 
coufse,  grants  the  prisoner  a  respite  either  for  a  limited  dme  or 
during  the  jdeaaure  of  his  majesty. 

But  the  more  usual  course  is  for  a  discretionary  reprieve  to  Reprieves 
proceed  from  the  judge  himself,  who,  from  his  a<^qnMntance^^j?J^[J*^ 
widi  all  the  circumstances  of  the  trial,  is  most  capable  of  judg- 
ing when  it  is  proper.  The  power  of  granting  this  respite  be- 
longs of  common  right  to  every  tribunal  which  is  invested  with 
audiority  to  award  execution  (d).  And  this  power  exists  even 
inxase  of  hig^  treason,  though  the  judge  should  be  very  pru- 
dent in  its  exercise  (e).  But  it  is  commonly  gjranted  where 
the  defendant  pleads  a^  pardon,  which,  though  defective  in 
pcnnt  of  form,  sufficiendy  manifests  the  intention  c^  the  crown 
to  remit,  the  sentence  (/);  where  it  seems  dodbtful  whether  the 
offence  is  not  included  in  some  gCneral  •act  of  girace(^);  or 
whether  it  amounts  to  so  high  a  crime  as  that  charged  in  the 
indictment  (A).  The  j  udge  sometimes  also  allows  it  before  judg^ 
ment,.or  at  least  intimates  his  intention. to  do  so,  as  when  he  is 
not  satisfied  with  the  verdict,  and  entertains  doubts  as  to  the. 
prisoner's  guilt,  or  when  a  dcfubt  arises,  if  the  crime  be  not  within 


id)  4  Bla.  Com.  394.  liams  J.  Execation  and  Reprieve. 

b\   2   Hale,  412.     1  Hale,  368.  (^)  2  Dyer,  235.  a.   Hawk.  b.  2.  c. 

Hawk.  b.  2.  e.  51.  a.  8.  51.  s.  8.    Wilfiams  J.  Execution  and 

[c)  1  Hale,  368.    2  Hale,  412.  Reprieve. 


!; 


[d)  Hawk.  b.  2.  c.  51.  s.  8.    WiU  (A)  3  Dyer,  296.  a.    Hawk-  b.  2.  c. 
Hams  J.  Execution  and  Beprieve.  51.  a.  8.    WiUiama  J.  Execation  and 

(e)  1  Hale,  368.  Reprieve. 
(/)  Hawk.  b.  2.  c.  51.  «.  8.   Wil- 

*  As  t9  these  reprierevy  lee  oktenratioiM,  Qiali.  Dttt.  Matf,  3Q0. 
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clergy,  or  when,  from  some  favourable  circumstances,  he  intends 
[*759]  #to  recommend  the  prisoner  to  mercy  (f).  When  he  is  dispooed 
to  spare  the  life  of  the  criminal  on  condition  of  transportaitiaii 
to  the  colonies,  either  limited  or  perpetual,  he  is  by  a  recent 
provision  (i)  enabled  to  do  so,  ex  mero  motu,  and  as  socm  as  his 
majesty's  acquiescence  has  been  obtained  to  make  an  order  for 
his  conveyance  to  the  place  of  his  exile,  without  waiting  tiH  the 
next  assizes  after  the  convicticm*     By  the  same  act  the  fulfil- 
ment of  the  condition  thus  imposed,  operates  in  all  respects,  like 
a  pardon  under  the  great  seaL     And  the  justices  of  assize  may, 
by  long  practice,  either  grant  arbitrary  reprieves  or  take  them 
away,  after  the  termination  of  their  sessions;  though  this  seems 
rather  to  stand  on  ancient  usages  than  any  express  aulfaorhy  or 
recognized  principle  (/). 
Reprieves.     There  are  also  some  tvises  in  which  ex  necessitate  legis^  the 
ghatc  le-   j^^g®  IS  bound  to  reprieve.    Thus  when  a  woman  is  omvicted 
gis.    As    either  of  treason  or  felony,  she  may  allege  pregnancy  in  deb^ 
cy,  &c.  and  of  execution  (m).    This  humane  practice  is  derived  from  the 
uies^ere-  ^^^^^  ^^  ancient  Rome,  which  direct  **  quod  praegnantis  mulieris 
^^'  damnatse  poena  diiFeratur  quoad  pariat,"  and  has  been  establish- 

ed in  England  from  the  earliest  periods  (n).  In  oitfer,  however, 
to  render  this  plea  available,  she  must  be  quick  with  child,  at 
the  time  it  is  off<^ed,  for  mere  pregnancy  in  any  eaiiier  stage 
win  not  be  regarded  (p).  Even  when  this  is  the  case,  it  will  not 
operate  as  a  plea  in  bar  at  thrtrial,  or  as  ^  cause  for  arresting  the 
judgment,  but  can  only  be  pleaded  in  stay  of  executicm  (^).  To 
enable  the  criminal  to  do  this,  the  cleric  of  assises  always  asks 
her,  whe^er  she  has  any  tiling  to  allege  why  execution  sftiould 
[♦760]  not  be  ^awarded  against  her  (y),  as  he  would  do  to  any  male 
convict  who  had  been  sentenced  at  a  former  session  or  by  ano- 
ther tribunal  (r).  If  she  allege  that  she  is  pregnant,  a  jury  of 
'  twelve  matrons  are  impannelled  and  sworn  to  try  whether  she 
is  quick  with  child;  for  which  purpose  Aey  retire  with  her  to 


(0  2  Hale,  412.    4  Bla.  Com.  394.  (n)  4  Bla.  Com.  395. 

ik)  8  Geo.  m.  c.  15.  (o)  3  Inst  17,  1  Hale,  368.  2Hde, 

(/)  Dyer,  205.  a.  -1  Hale,  368.    2  413.    Hawk.  b.  2.  c.  51.  s.  9. 

Hale,  412.    Hawk.  b.  2.  c.  51.  s.  8.  {p)  3  Inst.  17.  2  Hale,  413.  IHde, 

Williams  J.  Reprieve  and  Execution.  368.    4  Bla.  Com.  395. 

(m)  3  Inst.  17,  8.     1  Hale.  368.     2  (y)  4  Bla.  C.  395.  n.  1.    1  Hi^ 

Hale,  406.  413.    Hawk.  b.  2.  c.  51.  a.  368.    2  Hale,  407, 413, 

9.    4  Bia.  Com.  395.  (r)  1  Hale,  o&i. 
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some  convehient  place,  and  if  they  find  in  die  affinnatlve;  which 
it  IS  said  the  gentleness  of  their  sex  generally  inclines  them  to 
do  when  pregnancy  exists  at  all(«);  she  is  respited  till  a  rea- 
sonable time  after  her  delivexy,  or  till  the  ensuing  session  (f )• 
The  latter  mode  of  respiting  seems  to  be  preferable;  because, 
according  to  the  best  authorities,  if  the  deliver}'^  take  plabe  in  the 
interval,  no  execution  can  with  propriety  be  awarded  until  the 
next  assizes;  for  she  ought  again  to  be  as^ed  if  she  has  any 
thing  to  allege  in  bar  of  execution,  as  she  may  have  obtained 
a  pardon,  or  have  something  to  urge  in  reversal  of  judgment  (u)» 
Besides  the  first  respite  is  considered  as  matter  df  i^cord, 
though^  only  entered  in  fact,  by  the  clerk  of  assize  in  a  book  of 
agenda,  and  cannot  be  determined  but  by  a  tiew  award  of  exe- 
cution (w).  If  at  the  next  sessions  she  has  not  been  delivered, 
and,  according  to  the  course  of  nature,  there  is  still  ai  possibi- 
hty  that  she  may  be  delivered,  she  will  be  again  respited  till  the 
session  ensuing  (x).  And  it  is  said,  that  where  it  is  discovered 
that  she  was  not  quick  with  child  at  the  time  of  the  verdict  of 
the  matrons,  or  even  where  she  was  not  tiien  with  child  at  all, 
but  has  since  become  so,  she  ought  to  receive  another  respite  (y). 
But  it  is  certain  that  if  she  has  been  once  delivered,  she  has  no 
rig^t  afterwards  to  claim  any  further  delay  of  execution,  because, 
as  it  is  said,  she  ought  not  by  her  own  hicontinence  ^or  vohm-  [*76l] 
tary  act  after  sentence,  to  evade  the  sentence  of  the  law  (z). 
But  as  the  original  delay  was  intended  not  from  foibearance  to 
the  mother,  but  pity  for  the  innocent,  this  seems  scarcely  recon- 
cileable  with  the  humane  principle  which  dictates  the  first  re- 
prieve; and  probably,  in  such  a  case,  the  judge  would  exercise 
the  discretion  he  always  possesses  in  granting  another  respite  (a). 

The  other  cause  for  which  the  judge  is  bound  to  grant  a  re-  Reprieve 
prieve,  is  the  insanity  of  the  prisoner.     It  has  from  the  earliest  ^^JIJ^^, 
periods  been  a  rule,  that  though  a  man  be  in  the  full  possession 
of  his  senses  when  he  commits  a  capital  affence,  if  he  become 
non  compos  after  it,  he  shall  not  be  indicted;  if,  after  indict- 
ment, he  shaU  not  be  convicted;  if  after  conviction,  he  shall  not 


(•)  2  Hale,  413.  Bhi.  Com.  395. 

(0  3  Irat  17.    1  Hale,  368,  9.    2  (y)  1  Hale,  369. 

Hale,  413.    Hawk.  b.  2.  c.  51.  8.  9.  (x)  3  Inst  17, 18.  4  Bla.  Com.  395. 

4  Bla.  Com.  395.  I  Hide,  369.    2  Hale,  413.    Finch, 

(«)  1  Hale,  369.    2  Hale,  414w  478.    Hawk.  b.  2.  c.  51.  a.  10. 

(w)  2  Hale,  414.  1  Hale,  369, 370.  (a)  4  Bla.  Com.  395.  n.  (1).      . 

(x)  1  Halt>  369.    2  Hale,  414.    4 
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receive  judgment ;  if  after  judgment,  he  shall  not  be  ordered 
for  execution  (^)«  And  this  opinion  is  confirmed  by  die  fiKt 
that  a  statute  was  passed  in  the  reign  of  Henry  the  Eighth  (r)^ 
to  allow  of  execution  of  persons  ccAvicted  of  high  treason, 
though  insane,  which  was  always  thought  cruel  and  inhuman, 
and  was  repealed  in  the  reign  of  Philip  and  Mary  (</)•  The 
true  reason  of  this  lenity  is  not  that  a  man  who  has  become  in* 
sane  is  not  a  fit  object  of  example,  though  this  might  be'  urged 
in  his  favour;  but  that  he  is  incapable  of  saying  any  diiug  ia 
bar  of  execution,  or  assigning  any  error  in  the  judgment  (e)^ 
The  judge  may,  if  he  pleases,  swear  a  jury  to  inquire  ex  officio, 
whether  the  prisoner  is  really  insane  or  merely  counterfeits,  and, 
if  they  find  the  former,  he  is  bound  to  reprieve  him  till  the  en- 
suing  "session  (y).  We  have  already  seen  what  provisions  havfe 
[*762]  *been  made  by  a  recent  statute  (g)  for  the  security  of  criminal 
lunatics;  and  the  same  rules  would  probably  apply  to  the  case 
of  one  deprived  of  his  reason  in  this  later  stage  t>f  the  proceed- 
ings (A). 
Of  paf.  The  more  certain  course  of  avoiding  execution,  and  which 

dons.*  altogether  relieves  the  criminal  from  dsaiger,  is  by  obtaining  his 
majesty^s  pardon;  which  is  more  frequency  granted  s^r  sen- 
tence than  in  any  former  stage  of  the  proceedings.  The  prero- 
gative of  pardoning  is  inseparably  incident  to  die  crown,  in 
which  it  is  vested  for  the  benefit  of  the  subject  (f )  [1}  It  seemSf 

{b)  4  Hare.  St.  Tr.  205,  6.    3  Inst.  Com.  396. 

4.    1  Hsle,  370.    Hawk.  b.  1.  c.  1.  s.  (/)  1  Hale,  370.  4BU.Coro.  396. 

4.   4  BUl  Com.  395.    Williams  J.  Ex-  (ff)  Ante,  •649.   39  Ss.  40  Geo.  UI. 

ecution  and  Reprieve.  c.  94. 


(c)  33  Hen.  VUI.  c.  20.  (A)  Ante,  *649. 

(rf)  1  &  2  Ph.  &  M.  c.  10.    4  Harg^.  (»)  Show.  283.    4  Bla.  Com.  396. 

St.  Tr.  206.    1  Hale,  370.  Bac.  Abr.  Faidon,  A.    Bum  J.  Par- 

(e)  4  Harg.  St.  Tr.  205,  6.    4  Bla.  don. 


[1]  UjriTED  States. — ^The  President  of  the  United  States  is  authorised  to 
fnnt  reprieves  and  pardons  for  all  offences  against  the  United  States,  except 
m  cases  of  impeachment.     Const,  U.  S.  ari.  2,  sect  2. 

pKHirsTLTAHiA.— The  governor  has  power  to  rcimt  fines  and  forfeitures, 
and  grant  teprieves  and  pardons,  except  in  cases  of  impeachment.  Cstui*  af 
Permvyhyarday  art.  2,  sect,  9. 

The  governor  is  authorized  to  pardon  persons  under  sentence  of  death  for 
treason  or  felony,  on  condition  that  they  depart  from  the  United  States.  The 
sentence  to  be  enforced  in  case  of  not  departing  or  retunung.  Smiths  Lavt 
JPenn,  1  vol  499,^500. 

*  Alto  pardon  in  Kcnenl*  tee  3  lost.  833  to  MS,   Uawk.b.s.e.37.pertot«an.    ConuDir.Par- 
doB.  BacAbr.Pahtoii.  4B]a.Coab396ta4Q8.  Bom  J.  Fardoa.   Wiiiiant  J.  Faidoa. 
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indeed,  that  this  right  was  once  claimed  by  the  Lords  Marchers 
and  others,  who  had  jura  regalia  by  ancient  grant  or  by  prescrip- 
tion (i).  But  by  the  27  Hen.  VIII.  c.  24.  s.  1.  this  supposed 
power  was  entirely  done  away,  and  tlie  sole  right  of  dispens- 
ing with  the  sentence  of  the  laws  was  'vested  fbr  ever  in  the 
crown. 

In  considering  tl^s  mode  of  extending  the  royal  mercy,  we 
vrill  briefly  inquire  in  what  cases  a  pardon  may  and  in  what  it 
usually  is  granted— in  what  manner  a  pardon  may  be  granted; 
how  it  is  to  be  recognized  and  allowed ;  and  what  beneficial 
effects  spring  from  its  being  acknowledged  and  received  as 
valid. 

As  the  king  is  himself  the  legal  prosecutor  of  ever}*  indict- Whit  of- 
ment  for  a  crime,  it  is  a  general  rule  that  he  may,  by  means  of  ^J^^ 
a  pardon,  remit  any  punishment  due  to  public  justice,  or  any  Pardoned, 
fine  or  forfeituire  which  he  himself  would  otherwise  receive  after 
the  oflknce  has  been  committed  (/)•  It  seems  once  to  have  been 
thought  that  die  *king  could  not  grant  a  pardon  for  murder  by  [*763] 
express  name;  and  as  by  the  13  Rich.  II.  c.  2.  st.  2.  c.  1.  it  was 
provided  that  he  Should  never  allow  it  by  express  name,  it  was 
thought  that  by  this  means  he  was  restrained  from  exercising 
his  mercy  in  any  case  thus  deeply  criminal  (m)«  But  it  has 
been  repeatedly  faolden,  that  the  king  may  remit  the  punish- 
ment in  this  as  well  as  in  minor  oiFences ;  and  the  atrocity  of  the 
charge  now  forms  no  ground  of  exception  to  the  exercise  of  the. 
royal  prerogative  (n).  The  only  exceptions  to  this  rule  are 
certain  cases  where  the  liberties  are  made  the  object  of  attack, 
and  where  there  would  be  too  much  danger  of  a  prince  dispo- 
sed to  be  absolute  to  favour  the  criminal;  and  those  in  which 
private  individuals  have  an  interest  of  their  own.  Thus  to  com- 
mit a  subject  to  prison  beyond  the  realm  is  by  the  habeas  corpus 
act  made  a  praemunire,  which  the  king  himself  cannot  pardon  (o). 
The  sovereign  is  also  restrained  from  granting  a  pardon  to  a 
person  under  parliamentary  impeachment,  before  that  impeach- 


(k)  Hawk.  b.  3.  c.  37.  s.  1.    Bac.  (n)  1  Show.  384.    4  Mod.  61.    2 

Abp.  Pardon,  A.    '  Salk.  499.    Com.   Dig.   Pardon,   A. 

(n  3  Inst.  233.    Hawk.  b.  2.  c.  37.  Bac.  Abr.  Pardon,  B.    Burn  J.  Par- 

s.  33.    Com.  JAg,  Pardon,  A.    4  Bla.  don.    4  Bla.  C.  400, 1. 

Com.  398.    Bac.  Abr.  Paidon^  B.  (o)  31  Car.  II.  c.  2.  s.  12. 

(m)  3  Inst  236. 
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ment  is  conduded.  This  was  twice  dedded  by  the  Hcoae  of 
Commons  before  it  was  made  the  subject  of  a  positive  sta* 
tute  (^).  At  length  it  was  enacted  by  the  act  of  settlemcK, 
that  no  pardon  under  the  great  seal  of  England  should  be  plead- 
able in  bar  of  an  impeachment  (^ ).  But  it  does  not  seem  tha^ 
after  the  proceedings  are  finished,  the  prerogative  of  the  king  is 
any  further  limited;  and  ccmsequently  we  find  an  instance  of  ica 
exertion  in  the  case  of  the  six  noblemen  who,  in  1715,  joiBed 
with  the  pretender  in  his  attack  on  the  monarchy  of  En^and  (r). 

As  appeals,  though  their  consequences  may  be  capital,  aie 
the  civil  actions  of  private  individuals,  and  instituted  for  the 
[||p764]   sole  purpose  of  gratifying  their  revenge,  the  prosecutor  "^laacy 
release,  but  the  king  has  no  right  to  interfere  (s).    Upon  the 
same  principle,  he  can  bar  no  right  of  entry,  or  of  action,  or  any 
other  legal  interest  or  benefit  actually  vested  in  the  subject;  so 
that  his  pardon  will  be  no  plea  to  an  action  on  a  'statute  by  the 
party  grieved,  or  even  by  a  common  informer  if  commenced 
before  the  indulgence  of  the  crown  was  extended  to  the  defend- 
ant (t).  So  as  the  object  of  requiring  sureties  to  keep  the  peace 
is  the  security  pf  an  individual,  the  king  can  discharge  no  re- 
cognizance for  this  purpose  until  it  is  forfeited  (u).    Neither 
can  he  pardon  a  party  indicted  for  a  public  nuisance,  while  it 
remains  unabated,  though  perhaps  he  may  excuse  the  fine  far 
the  past  injury;  because  this  prosecution,  though  technically 
criminal,  is  in  its  eifects  a  civil  remedy,  and  the  king  cannot  sub- 
ject a  number  of  persons  to  inconvenience  in  order  to  bestow  a 
favour  on  others  (ti;).    But  it  seems  that  before  a  penal  action 
is  brought  by  a  common  informer,  the  king  may  altogether  dis- 
charge the  offender  so  as  to  bar  any  subsequent  prosecudon  fi>r 
the  same  cause,  unless  the  statute  contain  some  express  provi- 
sion to  the  contrary  {x)» 

Extensive  as  the  power  of  the  crown  to  grant  pardons  is,  it 


p)  4  61a.  Com.  399.  Abr.  178.  Hawk.  b.  c.  37.  a.  34.  Bk. 

[g)  12  &  13  W.  III.  c.  2.  Abp.  Pardon,  B. 

[r)  4  Bla.  Com.  400.    Id.  n.  2.  (u)  3  Inst.  238.   12  Co.  30.  HavL 

>)  3  Inst.  23r.  1  Hale,  251.  Hawk.  b.  2.  c.  37.  s.  34.    Dick.  Sess.  423. 

b.  2.  c.  37.  8.  36.   Com.  Di§^.  Pardon,  (iv)  12  Co.^.  Plowd.  487.  Vaugh- 

B.    4  Bla.  Com.  398.    Bac.Abr.Paiv  an,  333.    3  Inst.  237.    Hawk.b.3.c 

don«sB.  37.  s.  33.    4  Bla.  Com.  398, 9.    Bac. 

(/)   3  Inst.  238.    12  Co.  29,  30.  Abr.  PardoB,  B. 

Plowd.  487.    Cro.  Car.  199.    2  Roi.  (x)3|nst331.    ]>ick.  Seast  423. 
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^pUes  only  to  crimes  actuaUy  committed;  for  it  is  certain  that 
the  king  can  in  no  way  liqense  any  act  which  is  in  itself  unlaw- 
ful, or  dispense  with  any  obligation  which  is  primarily  enjoined 
on  the  subject  (y).  But  where  an  act  indifferent  in  itself  is  made 
unlawful  by  any  act  of  parliament,  as  regulations  relating  to  the 
trade  or  ^revenue,  it  seems  that  the  king  may  dispense  with  its  [*76S] 
operation  iii  favour  of  a  particular  individual  or  corporation, 
for  a  limited  time,  or  within  a  particular  district,  provided  no 
material  inconvenience  arises,  and  the  intention  of  the  law  is 
not  frustrated  (z).  It  is,  however,  certain  that  |he  king  cannot 
exempt  any  one  from  the  future  operation  of  a  statute  expected 
to  be  passed  but  not  in  actual  existence  (a). 

This  prerogative  of  pardon  is  in  general  a  matter  of  pure  dis<»  When  par* 
cretion,  to  be  exercised  by  his  majesty  accordiitg  to  the  peculiar  be'or'ufla* 
circumstance  of  each  individual  offence,  which  comes  under  the  ^Y  ^ 
cognizance  of  his  ministers.    But  there  are  certain  cases  where 
he  is  bound  to  allow  it,  asid  die  grant  is  a  matter  of  course  and  not 
of  favour,  while  there  are  odiers  which  conie  with  so  strong 
a  claim  to  indulgence,  that  they  are  seldom,  if  ever,  resisted. 
To  the  former  of  these  classes  belongs  the  case  of  a  defendant, 
found  by  the  jury,  on  an  indictment  of  manslaughter  or  murder, 
to  have  kiHed  the  deceased  by  misfortune.    It  seems  very  ex- 
traordinary that  such  a  finding  should  not  always  have  been  con- 
sidered as  an  acquittal  (6).    In  the  legislation  of  Egypt  indeed 
we  find  that  inanimate  objects  which  caused  death,  were  des- 
troyed or  treated  as  accursed.  Our  law,  it  is  supposed,  forfeited 
them,  to  his  majesty.    And  so  the  party  who  innocently  kills 
another,  if  it  is  so  fomnd  by  the  jury,  was  regarded  by  the  c^om- 
mon  law,  as  a  person  who  stood  in  need  of  his  majesty's  clem- 
ency (c).    It  seems,  however,  that  even  at  common  law,  he  had 
a  right  to  demand  a  pardon  (</).     And  this  has  been  put  beyond 
doubt  by  the  statute  of  Gloucester,  c.  9.  which  provides,  that 
on  the  report  of  the  justices  to  the  king,  that  a  party  tried  for 
homicide  did  it  in  his  defence  "^ot  by  misfortune,  the  king  shall  [#r66J 


(if)  Finch,  234.    Bro.  Abr.  Char-  Abr.  Pardon,  B. 

ter  &  Paid.  76.    12  Co.  30.    Hawk.  (a)  Finch,  23S.  1  Dyer,  52.  1  Sid. 

b.  2.  c.  37.  a.  28.    Bac.  Abr.  Pardon,  6.  Hawk.  b.  2.  #;37.  a.  32. 

B.    Dick.  Sesa.  421.  (b)  1  East,  P.  C.  221,  2. 

(s)  Finch,  234^  5.    Yaugh.  344.   1  (c)  1  Eaat,  P.  C.  221,  2. 

Dyer,  54.  a.  92.  a.    3  Dyer,  270.  a.  (d}  Foat  284. 
303.  a.  Hawk.  b.  2.  c.  37.  a.  29.  Bac< 
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take  htm  to  his  grace  ^  if  it  please  him.*'  For  dioug^  ilie  fart* 
ter  words  of  this  clause  would  seem  to  imply  a  discretkm  la 
grant  or  to  refuse  a  pardon,  it  is  settled  that  these  words  merdy 
intend  a  respect  for  the  crown,  and  do  not  affbct  that  genenl 
right  which  every  subject  possesses  (e).  And  it|ieems  that  lii^ 
are  issued  as  a  matter  of  course  by  the  cha^cdlor,  without  lay- 
ing the  matter  at  ail  before  his  m^esty  (y*).  And  upon  remor- 
ing  the  record  by  certiorari,  he  may  obtain  not  only  a  pardoD, 
but  a  writ  of  restitution  for.  his  goods  which  were  foi&ited  as 
the  verdict  ( j^).^  But  jt  is  now  usual,  to  a^d  the  *»7rpf?i^e  tlms 
mcurred,  to  direct  a  general  verdict  of  acquittal  (A). 

Another  instance  of  pardons  grantable  of  common  right  is, 
where  a  statute  creating  an  oiFence,  or  regulating  ^  peaakics 
with  which  it  shall  be  visited  holds  out  a  posKdve  eagagenieiit 
of  immunity  to  accomplices  who  bring  their  aaaociates  to  jus- 
tice.   Thus  by  4  &  5  W«  &  M.  c«.a*  any  person  beiag  out  of 
prison,  who  causes  two  or  more  to  haye  committed  hi^way 
robbery  to  be  convicted,  is  entitled  to  a  free  pardon  for  all 
crimes,  of  the  same  nature,  of  which  ha  has  be^  guil^  beloFe 
the  discovezy.    A  similar  provisk>n  has  been  made  in  the  case 
of  ofTencea  relating  to  the  coin  by  the  6th  &  7th  W.  III.  c  17. 
«•  2.  and  the  15  Geo*  IL  c.  28.  s,  8.    Pursuant  to  the  same 
principle,  the  10th  &  11th  W.  IIL  c*  23.  s*  5«  easm^es  to  any 
person  who  being  at  large  is  the  means  of  detecting  two  offend- 
ers in  any  crime  which  is  ou&ted  of  clei^gy  by  that  statute  (i)^  a 
free  remission  of  any  of  those  crimes,  which  shall  operate  not 
only  in  bar  of  an  indictment,  but  alsp  of  an  appeaL    By  the  5lk 
f*767l   '^Ann  c.  31.  s.  4«  any  one  who  will  convi«t  two  odk^B  of  bur- 
glary, or  feloniously  breaking  into  a  house  in  tiie  day  tim^,  will 
.  receive  a  reward  of  £40j  and  be  entitled  to  a  pardon  of  eveiy 
description  of  burglary  and  felony  previously  committed,  ex- 
cept miu'der,  and  treason  affecting  the  gov^mnent,  by  which  an 
Appeal  wiU  be  precluded.  If  an  offender  agaaivst  the  5  Geo.  IIL 
c»  1 1-  respectbg  the  destructicm  of  fish  in  private  waters,  whether 
in  custody  or  at  large,  make  confession  of  his  guilt,  and  cause 


(e)  2  Inst.  316,  IL    Hawk.  b.  2.  c.  b.  1.  c  29.  a.  25.    Williams  J.  Pir- 

37.  s.  2.    Bac.  Abr.  ••ardon,  C.    Wil-  don,  U. 

liamB  J.  Pardon,  11.    Dick.  Sess.  424.  (h)  Fost.  279,  288.    1  East,  P.  C. 

(/)  2  Init  317,  Hawk.  b.  2.  c.  37,  221,  2, 

s.  2.  ({)  Aiite»  Cawp.  zr.  as  to  Clei^. 

i^)  Hawk.  b.  2.  c.  37. 8.  2.  Hawk. 
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rile  conviction  of  one  or  more  of  his  accomplices,  he  will,  by  vir- 
tue of  the  2d  section  of  that  statute,  be  pardoned  for  the  of- 
fence which  he  confesses.    ^  a  party  who  has  used  the  same 
stamp  twice,  contrary  to  12  €reo.  III.  c.  48.  may,  if  out  of  pri- 
son, procure  immunity  for  the  past  by  convicting  two  others  of 
a  similar  crime  (i)«    And  a  like  claim  may  be  established  by 
convicting  a  single  offender  of  destroying  locks  on  navigable    • 
rivers,  under  8  Geo.  II.  c.  90.  s.  5.  if  the  party  informing  is  out 
of  custody.  By  6  Geo.  I.  c  21.  s.  36.  when  persons  to  the  num- 
ber of  eight  or  more  resist  officers  of  the  customs  with  arms, 
any  one  may  obtain  a  pardon  by  discovering  two  others  to  die 
commissioners  of  customs  within  two  months,  and  ig^O,  for 
each  accomplice.    By  the  8th  Geo.  I.  c  18.  s.  7.  any  runner  of 
for^gn  goods  who  within  two  months  discovers  two  of  his  ac- 
complices, so  that  the  value  of  the  goods  recovered  for  the 
crown  exceeds  j^SO,  is  entided  to  a  free  pardon  for  his  own  of- 
fence, and  ;(40,  for  each  offender  he  convicts.    And  by  9  Geo» 
11.  c.  35.  8.  12.  any  one  who  shall  have  joined  with  duree  or 
more  in  running  goods  armed,  may,  within  three  months,  and 
before  convktion,  by  discovering  two  of  his  companions  to  the 
commissioners  of  assize,  so  as  to  bring  them  to  justice,  obtain 
a  discharge  f&ir  lus  own  crime,  and  £50,  fpr  every  offender  he 
is  instrumental  in  cbnvicting.    In  the  case  of  receiving  stcden 
goods,  the  original  felon  is  allowed  to  obtain  a  .^pardon  by  [^768j 
bring^g  the  receiver  to  justice  (/).   And  it  is  usual,  in  the  acts 
which  establish  and  regulate  state  lotteries,  to  insert  a  clause  by 
which  accomplices  in  farfpng  lottery  tickets,  are  entided  to  a 
pardon  on  discovering  their  associates  (m). 

By  the  general  words  of  these  statutes,  the  accomplice  in  or- 
der to  have  an  absolute  right  of  pardon,  must  be  the  means  of 
ccmvicting  his  associates  (ft).  It  will  also  be  observed,  that  most 
of  them,  though  not  without  exception,  provide  that  die  party 
entided  to  a  pardon,  must  be  out  of  j»ison  when  he  makes  the 
disclosure.  But  when  they  succeed  in  assisting  the  purposes 
of  justice,  by  coming  in  voluntarily  to  accuse  their  associates, 
they  have  an  absolute^  right  to  pardon,  and  the  court  will  bMl 
diem,  to  enable  them  to  urge  that  claim  in  the  proper  channel  (o). 
So  also  persons  to  whom  the  king  has,  by  proclamation,  pro- 

(k)  S.  3.  (m)  WiUiams  J.  Pai^on,  H. 

(I)  39  Geo.  n.  cv  30.  s.  8,  9.  2  Geo.         (n)  Cowp.  335. 
A.  t.  28.  s.  14.   23  Geo.  m.  c 58.  s.  5.         (o)  Cowp.  334.    1  Leadi,  lit. 

Vol.  I.  4  K 
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nused  immunity  on  discovering  their  associates^  have  an  abse* 
lute  right  to  his  mercy  (/^). 

But,  except  in  these  cases,  accomplices  who  are,  according  to 
the  usual  phrase,  admitted  to  be  king^s  evidence  have  no  abso- 
lute claim  or  legal  right  to  a  pardon  (f  )•  A  justice  of  die  peace, 
before  whom  the  original  examination  is  taken,  has  no  power 
to  promise  an  offender  pardon  on  condition  of  his  becoming  a 
witness  against  others  (r).  They  cannot  even  control  the  audio- 

*  rity  of  the  judges  before  whom  the  prisoners  are  tried,  so  as  to 

exempt  the  offender  from  proseciition;  but  if  an  attempt  is  made 
to  try  him,  it  will  be  for  the  court  to  decide  under  the  circum- 
stances how  far  he  is  entitled  to  favour  (s).  Even  the  superior 
court  have  no  power  absolutely  to  assure  him  of  mercy.    He 

[*/69]  gives  his  evidence  in  vinculis,  in  ^custody,  and  it  depends  en- 
tirely on  his  own  bdiaviour  whether  his  confession  will  save  or 
condemn  him  (t).  There  is,  however,  no  doubt. that  when  an 
accomplice  admitted  by  the  magistrates  or  the  court  to  give  evi- 
dence, i^pears,  under  all  the  circumstances  of  the  case,  to  have 
acted  a  fiur  and  ingenuous  part,  and  to  have  made  a  fvU  and 
true  disclosure,  he  has  an  equitable  chum  to  the  mercy  of  the 
crown,  and  the  court  wiU,  on  sqipUcation,  put  off  his.  trial  to 
endde  him  to  apply  for  a  pardon  {u)»  These  instances  of  pardon 
granted  either  expressly  by  statute  and  proclamation,  or  im« 
pliedly  by  Usage,  are  derived  from  the  old  practice  of  approve- 
ment to  which  we  have  already  alluded  (w).  They  are,  no  doubt, 
necessary  in  particular  cases,  but  as  a  regular  system  of  juris- 
prud^ice  they  are  UaUe  to  serious  objections  (x)*  The  law  con- 
fesses its  weakness  by  calling  in  the  assistance  of  those  by  whom 
it  has  been  broken.  It  offers  a  premium  to  treachery,  and  de- 
stroys the  last  virtue  which  cliiigs  to  the  degraded  transgressor. 
On  the  other  hand,  it  tends  to  prevent  any  extensive  agreement, 
among  atrocious  criminak,  makes  them  perpetually  suspicious 
of  each  ol^er,  and  prevents  the  hopelessness  of  mercy  from  ren- 
derings them  desperate. 

With  respect  to  those  cases  where  favourable  circumstances 
may  induce  the  crown  to  extend  its  prerogative  of  remission, 


Cp)  Cowp.  334.  1  Leach,  118.  (t)    Cowp.  336.     1  Leach,  118. 

(q)  Cowp.  336.  1  Leach,  120, 1.  Ante,  •82,  •eoS. 

WiHiaina  J.  Pardon,  n.  («)    Cowp.  3,40.    1  Leach,    125. 

(r)    Cowp.  336.  1  Leach,  12L  Williainfl  J.  Pardon,  H. 

Ante,  •82,  *603.  («,)  Ante,  •82,  •60$.    Cowp.  334^ 

(•)    Cowp.  340.  1  Leach,  125.  5.    1  Leach,  118.  9. 

Ante,  •82,  «603.  (ar)  Cowp.  336.    1  Leach.  120. 
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AO  'general  rules  can,  of  course,  be  given.     The  king  by  his 
coponation  oath  is  bound  to  exercise  justice  in  mercy«     But 
nothing  can  tend  more  to  unsettle  the  pubGc  ideas  of  crime 
than  the  frequent  exercise  of  the  latter.     It  is  contended  with 
great  eloquence  smd  ability  by  a  celebrated  writer  on  criminal 
law,  that  the  clemency  should  shine  forth  in  the  laws,  and  not 
in  the  executive  (^).     But  it  must  still  be  admitted  that  there 
*are  many  cases  towhich  no  general  rules  can  apply;  where  [^770] 
"  summum  jus'*  would  be  *'  summa  injuria;"  and  where  for- 
giveness is,  at  once,  beneficial  to  the  crown  which  bestows,  and 
just  to  the  party  who  receives  it.     And  as  there  can  be  no  new 
trial  of  capital  oiFences  (z),  whf  re  the  judge  considers  the  con- 
viction as  improper,  this  is  tiie  only  mode  by  which  the  defend- 
ant can  be  protected  from  the  consequences  of  the  verdict  (a), 
and  when  the  judge  before  whom  a  prisoner  is  convicted  of  a 
capital  offence  thinks  fit  to  reprieve  him,  and  to  send  a  certificate 
to  his  majesty  that  he  is  an  object  of  mercy,  the  reocKmmenda- 
.  tion  is  always  attended  to  {V). 

We  have  next  to  consider  in  what  manner  a  pardon  must  be  Howaptr- 
granted.  It  maybe  either  a  general  act  of  parliament,  or agnmteiL 
special  pardon  under  the  great  seal  (c).  A  warrant  {d)  under 
the  privy  seal,  is  not  in  itself  a  complete  or  irrevocable  pardon, 
though,  when  obtained  in  proper  form,  it  is  a  sufficient  authority 
to  admit  the  party  to  bail  in  order  to  obtain  a  more  effectual 
admission  (<r). 

In  order  to  render  a  pardon  valid,  it  must  express  with  suffi- 
cient accuracy,  the  crime  it  is  intended  to  forgive  (/*)  [1].  llius 


Beccar.  175,  6,  7.  I..ast  vok  Lond.  edit. 

Ante  •654.  (0  5  Harg.  St.  Tr.  166.  173.    1 

(a)  13  East,  416.  n.  1.  2  Leach,      Bla.  Rep.  4^.    Hawk.  b.  2.  c.  ^7,  a. 

848.  50.  WilUams  J.  Pardon,  m.    15  East, 

4Bla.C.404.  D.  1.  466. 


(0 


See  form  of  Pardons.  Last  vol.  (/)  Hawk.  b.  2.  c.  37.  s.  8, 9.  Bac. 

Lond.  edit.  Abr.  Pardon,  D.    4  Bb.  Com.  400. 

(</)  Form  of  Warrant,  15  East,  463. 


[1]  The  United  Sta*ee  ▼.  J^athan  Lukitu.  The  defendant  was  convicted  and 
sentenced  **  to  six  months  imprisonment,  to  pay  a  fine  of  one  hundred  and 
fifty  dollars,  and  the  costs  of  prosecutfon."  A  motion  was  made  to  discharge 
him,  the  Prendent  of  the  United  States  having  granted  a  pardon,  reciting, 
'*  that  Nathan  Lukins  was  confined  in  the  gaol  of  Philadelphia  under  sentence 
of  the  Circuit  Court  of  the  United  States,  whereby  he  was  bound  to  pay  a 
pecuniary  fine  to  the  United  States,  and  to  stand  committed  until  the  fine  and 
costs  should  be  fiilly  satisfied."  The  pardon  proceeds  to  state,  that  the  Prett- 
dent  '*  remits  the  fine  aforesaid ;  hereby  wulinff  and  requiring  that  Nathan 
Lukins,  on  payment  of  the  costs  of  prosecution,  be  firtkmth  dischaiged  from 
imprisonment."  At  the  foot  of  the'record  of  conviction,  which  had  been  trana- 
mitteid  to  the  executive,  was  written  by  the  Prendent,  ^  Let  the  fine  be  remit- 
ted on  payment  of  costs." 

J?y  the  'Cmrt,  The  intention  of  the  Fveadent  ia  mamfest ;  »it  was  to  remit 
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a  general  pi^don  of  ^^  all  felonies^^  wiO  not  annul  an  attainder, 
for  it  will  be  presumed  that^  as  it  is  not  mentioned^  the  king 
was  not  aware  of  its  exbtence  (^).  So  also  it  has  been  holden 
that  the  pardon  a£  one  found  guilty  by  verdict,  or  confes^n^ 
will  be  of  no  avail,  unless  it  recite  the  indictnient  and  the  con* 
viction  (A).  And  it  has  been  questioned  whether  if  a  man  be 
1^771]  merely  indicted,  *the  indictment  ought  not  to  be  reched  (i); 
but  this  is  settled  not  to  be  necessslry  as  the  words  in  the  par- 
dm  ^  sive  indictatus  vel  non"  evidently  suppose  the  contrary  (i^). 
It  seems  to  be  the  better  opinion  that  the  crown  cannot  par- 
don any  crime  with  effect,  without  specifically  naminr  it,  for 
the  courts  will  not  intend  his  majesty  to  be  informed  of  the  par- 
ticular ofience  of  which  the  defendant  has  been  convicted  (/). 
At  all  events  it  is  certain  that  no  general  pardons  have,  for  a 
long  time,  been  granted  by  his  majesty;  but,  when  found  expe- 
dient, have  been  issued  under  the  sanction  of  an  act  of  parlia- 
ment (m).  It  is  also  certain  that  by  the  13  Ridu  II.  st.  2.  c«  1. 
no  pardon  for  rape,  murder,  or  treason  can  be  allowed,  unless 
the  offence  be  specifically  mentioned;  and,  in  case  of  murder, 
it  must  set  forth  whether  it  was  committed  by  lying  in  wait, 
assault,  or  malice  prepense.  Nor  will  any  general  pardon  of 
felonies  include  piracy  which  was  no  felony  at  common  law  (n). 
It  is  also  a  general  rule  that  wherever  it  may  be  reasonably 
mtended  that  the  king,  when  he  granted  the  pardon,  was  not 
fully  apprised  of  the  heinousness  <^  the  offence,  and  how  fiu*  the 
defendant  stood  convicted  on  the  record,  the  pardon  is  alto- 
gether invalid  (0).     And,  therefore,  if  it  ap*pear  from  the  recu 


(r)  3  Inst  238.  Kel.  28, 9.   Hawk.      J.  Pardon,  IH. 
J.  2.  c,  37.  8.  8.   Bac.  Abr.  Pardon,  D.  (1)  Hawk.  b.  *.  w.  «. .  -.  -. 

WiUiama  J.  Pawlon,  HI.  (m)  Hawk.  b.  2.  c.  37.  a.  9. 


(A)  1  Sid.  366,  430.    2  Keb.  363.  (n)  4  Bla.  Com.  400.    WiOiams  J. 

3  Keb.  694.    Hawk.  b.  2.  c.  37.  a.  8.  Pardon,  HI. 

Bac.  Abr.  Pardon,  D.    WiUiama  J.  (0)  3  fnst.  238.    6  Co.  13.    Hawk. 

Pardon,  HI.  b.  2.  c.  37.  s.  8.    Bac  Abr.  Paidon,  D. 

(0  Sir  Tho.  Jon.  56.    3  Keb.  30.  4  Bla.  Com.  400.    Williams  J.  Par* 

(k)  3  Keb.  694.   Hawk.  b.  2.  c.  37.  ^on,  UI. 
a.  8.   Bac.  Abr.  Pardon,  D.    Williains 


the  fine  only.  The  fine  only  beings  pardoned,  the  Preudent  cannot  order  the 
prisoner  to  be  ditcharf^ed  from  the  residue  of  tlie  sentence.  If  he  pajxlons 
generally,  remiaaon  of  fine  and  discharge,  follows  of  course.  But  if  the  par- 
don apply  only  to  the  fine,  an  order  to  discharge  from  imprisonment,  wiU  not 
justify  the  marshal  in  discharging  the  prisoner. 

The  motion  was  overruled,  and  during  the  session  of  the  court,  the  Presi- 
dent granted  a  general  pardon.  MSS.  Repwtt  in  the  Or,  C99rt  of  the  C  S. 
fit  tke,JPetm»yhania  Dutrict^  Jtpril  9em.  1818. 
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t^d  of  a  pardon,  that  the  king  was  misinformed,  either  as  to  the 
nature  of  the  case,  or  the  state  of  the  proceedings,  the  grant 
will  be  of  no  avul;  as  if  it  state  the  party  to  be  attainted,  when 
in  fact  no  attainder  had  ever  taken  effect  (/»).  And  it  is  ex- 
pressly enacted  by  27  Edw.  III.  c.  2.  that  every  pardon  »of  [*772] 
felony  granted  at  the  suggestion  of  any  subject  must  comprise 
the  suggestion,  and  the  name  of  the  party  by  whom  it  was 
made,  so  that  the  justices  to  whom  it  is  offered  may  inquire  of 
its  truth,  and,  if  they  find  it  false,  disallow  the  charter.  In 
general,  however,  every  pardon  duly  obtained  is  to  be  taken 
moat  beneficially  in  favour  of  the  defendant,  and  most  strongly 
against  his  majesty  (^)« 

An  act  of  grace  by  paiiiament  need  not  specify  any  particu- 
lar instance  of  crime,  as  it  does  not  seem  that  the  liudtations  of 
the  Yoy2l  prerogative,  ever  extended  to  this  solemn  act  of  the 
legislature.  And  if  a  general  act  ol  mercy  expresriiy  pardons 
all  petit  treasons,  but  excepts  murder,  it  cannot  be  avoided  by 
indicting  or  i^pealing  the  criminal  of  murder  only,  for  the  less 
offence  is  included  in  the  greater  (r).  So,  if  all  felonies,  except 
murder,  are  thus  pardoned,  felonious  suicide  will  be  intended 
as  contained  in  the  class  pardoned,  and  not  in  that  which  is  ex- 
^  cepted;  for  though  the  putdng  an  end  to  a  man^s  own  existence 
may  sometimes  be  denominated  ^murder''  it  is  clearly  a  dif- 
ferent offence  in  the  common  feelings  and  intention  pf  mankind 
to  the  crime  which  maliciously  terminates  the  life  of  another(«}. 
If  a  general  pardon  remits  all  misdemeanours,  offences  and  in- 
juries, except  murder  committed  on  a  certain  day,  it  ptedons 
-manslaughter,  where  the  stroke  was  given  before,  though  the 
death  did  not  occur  till  after  that  period  (0*  But  it  will  not 
pardon  murder;  for  though,  at  the  time  of  the  act,  the  offence 
was  only  a  misdemeanour,  if  death  afterwards  ensues,  the  crime 
is  taken  out  *of  the  statute  (u).  It  seems,  however,  that  a  ge-  r#773l 
neral  pardon  ^  of  all  misprisions,  trespasses,  offences,  and  con- 
tempts," will  pardon  making  a  false  return,  barratry,  striking 


(p)  Sir  T.  Ravin.  13.    Hayk.b.  2.  Bac.  Abr.  Pardon>  D.    Williams  J. 

tf.  37.  8.  46.    Williams  J.  Paiiloii,  HI.  Pardon,  UT. 

(7)  5  Co.  49.  b.    4  Bla.  Com.  401.  (0  Plowd.  401.     1  Hale,  426.    1 

(r)  1  Dyer,  50.    6  Co.  13.    Hawk.  Dyer,  99.    Post.  64.    Hawk.  b.  2.  c. 

b.  2.  c.  37,  s.  19.    Bac.  Abr.  Pardon,  37.  s.  21.  Bac.  Abr.  Pardon,  D.  Wil- 

D.    Williams  J.  Pardon,  III.  liams  J.  Pardon,  IH. 

(0  i  Lev.  8, 120.    1  Keb.  66, 548.  (ti)  Post  64.  Bac.  Abr.  Pardon^D. 

1  Sid.  167.    Hawk.  b.  2.  c.  37.  ».  20.  Williams  Jf.  f  aidon,  IH. 
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in  Westminster  Hall,  praemunire,  and  every  offence  not  capi* 
tal(t<;). 

A  pardon  may  be  extended  to  the  subject  on  any  condition 
which  his  majesty  thinks  fit  to  annex,  whether  precedent  or  sub- 
sequent, on  the  performance  of  which  the  validity  of  the  par- 
'don  will  depend  (x).  And  this  prerogative  is  daily  exerted  in 
the  pardon  of  felons,  on  condition  of  being  confined  to  hard  la- 
bour for  a  stated  time,  or  of  transportation  to  some  foreign 
country  for  life,  or  for  a  term  of  years,  such  transportation  be- 
ing allowed  by  the  act  of  habeas  corpus  and  subsequent  acts  (y). 
And  if  he  does  not  perform  the  condition  of  the  pardon  it  will 
be  altogether  void,  and  he-may  be  brought  to  the  bar  and  re- 
manded to  suffer  his  original  sentence  (z).  If  after  such  a  par- 
don the  felon's  wife  become  entided  to  some  personal  estate, 
this  will  be  decreed,  in  equity,  to  belong  to  the  wife  as  to  a 
feme  sole  (a). 

The  mode  of  pardoning  at  the  assizes  or  Old  Bailey,  if  the 
judge  tlunks  the  conviction  improper,  is  by  respiting  the  exe- 
cution of  the  sentence,  and  sending  a  memorial  or  certificate 
to  the  king,  directed  to  the  secretary  of  state's  office,  stating, 
that  from  favouraUe  circumstances  appearing  on  the  trial,  he  is 
induced  to  recommend  the  prisoner  to  mercy  (c).  If  the  king 
[#774]  agree  *in  the  propriety  of  the  suggestion,  as  is  usual,  a  sign 
manual  issues,  signifying  his  intention  to  grant  either  an  abso- 
lute, or  a  conditional  pardon,  and  directing  the  justices  of  gaol 
delivery  to  bail  the  prisoner,  in  order  to  appear  and  plead  the 
next  general  pardon  that  shall  come  out,  which  they  do  accord- 
ingly, taking  his  recognizance  to  perform  the  conditions  of  the 
pardon,  if  any  are  annexed  to  the  indulgence  (d). 
,  But  it  seems  that  the  justices  at  sessions  have  no  power  to 

respite  the  execution  of  the  sentences  they  pronounce  beyond 
the  session  when  they  are  passed,  nor  have  they  any  means  of 
obtaining  the  opinion  of  the  judges  (e).  Their  judicial  authori- 
ty terminates  when  they  separate  at  the  conclusion  of  their  ses- 


'  (w)  1  Ley.  106.  1  Sid.  111.  1 
Mod.  102.  2  Mod.  52.  Hawk.  b.  2. 
c.  37.  8.  26.  Bac.  Abr.  PardoDy  D. 
WUliams  J.  Pardon,  m. 

(x)  Co.  Lit.  274.  b.  Moor,  466. 
Hawk.  b.  2.  c.  37.  ■.  45.  4  Bla.  C. 
401.  Bac.  Abr.  Pardon,  E.  Williams 
J.  Pardon,  m. 

(y)  31  Car.  IT.  c.  2.  s.  14.  8  Geo. 
m.  c.  15.  19  Geo.  m.  c.  74.  24  Geo. 
in.  c.  S6.  31  Geo.  HI.  c.  46.  4  Bla. 
Co]n.40L    Wimams  J.  Pardon,  2. 


(z)  Moor,  466.  Bac  Abr.  Pankm, 
E.  WiUiams  J.  Pardon,  m.  Dick. 
Sess.  431. 

(a)  &  P.  W.  37,  8. 

(bS  See  form  of  Certificate.  Last 
vol.  Lond.  edit 

(c)  Dick.  Seas.  432,  3.  4  Bku  C. 
40^.  n.  1. 

(^)l  Bla.  Rep. 479.  lLeich,74. 
15  East,  463.  WUliains  J.  Paidon,  lit 
Dick.  Sc98.  430. 

(e)  Dick.  Sess.  433. 
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sion  {fy  They  have^  therefore  no  other  ifeans  of  obtaining  a 
delay,  to  consider  what  conduct  they  shall  adopt,  than  that  ot 
adjourning  until  they  have  decided  (^).  If  a  defefidant  con- 
victed before  them,  intends  to  apply  to  the  crown  for  a  pardon, 
either  absolute  or  conditional,  he  pursues  the  following  method. 
He  procures  si  petitiorrto  be  drawn,  setdng  forth  the  nature  of 
his  offence,  the  sentence  of  the  court,  the  favourable  circum-  ^ 
stances  on  which  he  founds  his  claim,  and  concludes  with  a 
prayer  for  mercy  (A).  In  order  to  render  such  petition  more 
likely  to  be  successful,  the  chairman  <^  the  session  before  whom 
he  was  tried,  should  indorse  on  this  petition  at  least  his  appro-  . 
badon  of  its  being  presented,  and  is  at  liberty  to  add  his  own 
recommendation  to  mercy  in  such  terms  as  the  case  may  de- 
serve (1)4  The  petition,  thus  supported,  must  be  transmitted 
by  the  clerk  of  the  peace  or  town  clerk,  as  the  case  may  require, 
to  the  secretary  of  state  for  the  home  department;  and,  in  ge-  - 
neral,  a  pardon  speedily  follows  an  application  made  imder  this 
sanction  (i).  But^  if  the  petitioil  be  presented  through  *igno-  r*7T5] 
ranee  or  mistake,  without  the  indorsement  of  the  chairman,  or 
other  justices  present  at  the  trial,  it  is  usual  to  send  it  back  for 
their  conciurence.  If  this  consent  is  refused,  it  is  not  usual  for 
the  secretary  of  state  to  present  the  petition  to  his  hiajesty,  as 
the  necessary  conclusion  is,  that  the  petitioner  is  not  a  fit  object 
for  pardon  (/). 

We  have  already  considered  the  manner  in  which  a  pardon  Manner  of 
is  to  be  pleaded  and  allowed  in  the  previous  stages  of  the  pro-  *?JT^''^  * 
^  ceedings.  If  obtained  after  sentence,  it  may  be  as  well  pleaded 
now  as  before  issue  joined,  or  in  arrest  of  judgment,  and  the 
same  incidents  will  arise  as  those  we  have  already  consider- 
ed (m).  When  the  court  allow  it,  they  were  by  10  Edw.  III. 
c.  2.  to  compel  the  defendant  to  find  sureties  for  his  good  be- 
haviour before  the  sheriff  and  conftiers  of  the  county  (n).  But 
that  statute  is  repealed  by  5  &  6  W.  &  M.  c.  13.  which,  instead 
of  this  provision,  g^ves  the  judges  of  the  court  a  power  to  bind 
the  criminal  pleading  such  pardon  to  his  good  behaviour,  with 
two  sureties  for  any  term  not  exceeding  seven  years.  And  it  is 
said  that  if  this  recognizance  is  forfeited,  the  pardon  becomes 


(/)  Dick.  Seas.  433.  Last  vol.  Lond.  edit 

(^)  Dick.  Seas.  424.  (/)  Dick.  Seas.  434^  5. 

(h)  Dick.  Sesa.  434.  (m)  Ante  *4€6.  aa  to  pleA  of  Par- 

(0  Dick.  Seas.  434.  don. 

(h)  Form  of  Pardon  thereupon.         (n)  4  Bla.  Com.  402. 
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void,  and  the  oripnal  judgmeat  may  be  executed  against  die 
defendant  (o). 
The  eifect  The  eflSM:t  of  a  pardon,  like  that  of  the  allowance  of  clergj, 
4on.^^  is  not  merely  to  prevent  the  infliction  of  die  punishment  de« 
nounced  by  the  sentence,  but  to  give  to  the  defendant  a  new 
capacity,  credit,  and  character  Q^).  Thus  he  may  sustain  aa 
action  for  damages  if  called  a  felcm,  as  though  he  had  never 
been  guilty  (^ ).  We  hav^  already  seen  that  when  the  pardon 
1*776]  has  passed  the  great  *seal,  and  its  conditions  are  performed, 
though  not  before,  or  when  granted  by  act  of  parliament,  he  is 
restored  to  competency  as  a  witness  (r).  But  where  the  dis- 
ability is  part  of  the  sentence  itself,  and  not  the  consequence  of 
attainder,  as  in  the  case  of  perjury  under  the  statute,  die  king^s 
special  pardon  will  not  remove  the  incompetence;  for  this  can 
be  done  only  by  act  of  parliament,  which  is  of  equal  authority 
with  the  provision  by  which  the  offence  is  regulated  or  created  («)• 
A  pardon  also  will  prevent  any  forfeiture  which  has  not  actual- 
ly taken  eflect  (/)•  But,  after  attainder,  no  charter  firom  his  ma* 
jesty  can  entirely  restore  the  blood  ^hich  is  corrupted,  or 
divest  any  of  the  lands  from  those  to  whom  they  have  escheat* 
ed  (uy  But  the  party  attainted  may  afterwards  acquire  an  es* 
tate  and  transmit  it  to  future  children  (w).  A  son  bom  before 
the  pard(m  is  incapable  of  inheriting;  and  if  anodier  be  after- 
wards bom,  and  the  father  die  leaving  both  of  them  surviving, 
the  younger  cannot  inherit  because  his  elder  brother  is  living, 
and  the  land  will  escheat  pro  defectu  haeredis,  though  if  the 
elder  had  died  in  the  lifetime  of  the  father  without  issue,  his 
brother  bom  since  the  attainder  would  have  succeeded  (x}« 


(o)  Moor9  466.    Bac.  Abr.  Pardon, 

\p)  Cro.  Car.  55.  1  Sid.  222.  5 
Co.  49.  Hawk.  b.  2.  c.  37.  s.  48.  4 
Bla.  .Com.  402.  Bac.  Abr.  Pardon, 
H.    Williams  J.  Pardon,  V. 

(q)  Hob.  67, 81,  2.  Owen,  150.  1 
Rol.  Abr.' 87.  Sir  Tho.  Baym.  23. 
Hawk.  b.  2.  c.  37.  a.  48.  Bac.  Abr. 
Pardon,  H.    Williams  J.  Pardon,  III. 

(r)  Ante  •466,  •7.  Evidence,  1 
Leach,  454,  98,  9.  Hob.  67,  82.  4 
Harg.  St.  Tr.  682.  Holt  685.  Sir 
Tho.  Raym.  379.  '  1  Ld.  Raym.  39. 
2  Hale  278.  Hawk.  b.  2.  c.  37.  s.  48. 
Com.  Dig.  Testmoig^e,  A.  5.  Bac. 
Abr.  Pardon,  H.  Williams  J.  Par- 
don, V. 


(«)  3  Salk.  264,  155.  2  Salk.  514^ 
689,690.  1  Ld. Raym. 256.  2Hale, 
278.  Bui.  N.  P.  292.  Holt.  135. 
Hawk.  b.  2.  c  46.  8.  112.  WUliamib 
J.  Pardon,  V. 

(0  5  Co.  110.  2  Mod.  53.  Owciv 
87.  Hawk.b.  2.  c  37.  s.  54.  Bac. 
Abr.  Pardon,  H.  WiUiams  J.  Pardon, 
V.' 

(u)  Co.  Lit.  8.  1  Hale,  358.  Hawk. 
b.  2.  c.  37.  s.  55.  Bac.  Abr.  Pardon, 
H.  4  Bla.  Com.  402.  Williams  J. 
Pardon,  V. 

(v)  Co.  Lit  8,  391.  1  Hale,  358. 
Noy,170.  4  Bla.  Com.  402.  WiHians 
J.  Pardon,  V. 

(x)  Co.  Lit  8.  1  Hale,  35a  4  Bla. 
Com.  402.    Id.  n.  (4.) 


PLBA  OP  NOir-IBElVTITr.  63S 

The  moat  beneficial,  therefore,  of  all  pardons  is  that  which  is 
granted  by  authority  of  parliament  to  reverse  the  attunder,  by 
ivhicb  every  corruption  of  blood  will  be  done  away  for  ever  (t/). 
This  may  restore  ♦either  the  hereditable  capacity  merely,  or  all  1*777] 
the  lands  and  other  property  actually  forfeited,  according  to  the 
degree  of  favour  which  the  legislature  intends  to  confer  (z). 
"When  the  latter  is  the  case,  the  defendant  will  have  the  same 
equitable  mterest  in  every  part  of  his  estate  which  he  possessed 
before  the  attainder  (a). 

The  plea  of  non-identity  may  also  possibly  occur  in  this  stage  Plea  of 
of  the  proceedings.  If  the  prisoner  was  attainted  in  another  2®^"™'*"' 
coifit,  or  has  since  his  sentence  beea  out  pf  custody,  it  is  open 
to  him  to  allege  that  he  is  not  the  party  against  whom  the 
sentence  was  given  (b) ;  or  if  the  prisoner  escapes  and  is  re- 
taken, the  same  question  may  arise  (c).  In  these  cases,  the 
court  must  ask  the  party  in  custody,  whether  he  has  any  thing 
to  say  why  execution  should  not  be  awarded  against  him  {d)» 
On  this  he  may  ore  tenus,  and,  without  holding  up  his  hand, 
aver  that  he  is  not  the  ^rson  mentioned  in  the  record,  to 
which  the  attorney  general  may,  in  the  same  way,  reply  that  he 
is  the  same,  and  that  he  is  ready  to  verify  it,  and  a  venire  will 
be  awarded  to  try  the  issue  thus  joined  returnable  instanter  (e). 
The. prisoner  may  be  allowed  counsel  to  assist *him,  but  the 
court  will  not  put  off  the  trial  unless  strong  grounds  are  shown 
to  {A-esume  that  the  party  has  been  mistaken  (y*)*  Nor  will 
time  be  allowed  him  \p  produce  witnesses,  unless  he  will  posi- 
tively swear  that  he  is  not  the  party  attainted  (^).  Nor,  though 
his  life  is  in  question,  can  he  be  allowed  to  make  any  peremp- 
tory challenges  (A),  During  this  trial  if  the  offenders  have 
escaped  and  are  considered  desperate,  ♦they  may  be  chaine4  [♦778] 
together  (i).  If  the  jury  find  them  to  be  the  same  persons,. no 
proclamation  ought  to  be  made  before  the  award  of  execu- 


(y)  Co.  Lit.  8.   1  Hale,  358.  4  Bla.  Bla.  Rep.  4.    Post.  40. 

Com.  302.  Bac,  Abr.  Pardon,  H.  Wil-  (<?)  1  Bla.  «ep.  4.    Fost,  40,  1.    3 

liams  J.  Pardon,  V.  Bun-.  1810. 

(«)  1  Hale,  358.  Bac.  Abr.  Pardon,  (/)  3  Burr.  1810.  Fost.  41.  1  Bla. 

H.  Rep.  4.    4  Bla.  Com.  396. 

(a)  Cowp.  237.  Q)  Fost.  42.    4  Bla.  Com.  396,    4 

(&)  Ante  *423.    Fost.  40.    1  Bla.  Bla?  Hep.  4,  5. 

Rep.  3.    4  Bla.  Com.  396.  (A)  1  Lev.  61.    Fost.  42.    1  Bla. 

(c)  3  Burr.  1810.  Rep.  6.    4  Bla.  Com.  396. 

(d)  1  Hale,  368.    3  Burr.  1810.  1  (i)  ^  Burr.  1812. 
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tion  (k) ;  but  execution  will  immediately  be  awarded  according 
to  the  original  sentence  (/)• 

If  all  these  resources  fail — ^if  no  reprieve  is  sent — no  pardon 
obtained — and  the  identity  of  the  prisoner  is  either  indisputa- 
ble, or  thus  ascertained — ^nothing  remains  but  to  execute  the 
sentence.  This  brings  us  to  the  end  and  object  of  every  cri- 
minal prosecution — the  punishment  of  the  ofFenden 


CHAPTER 


OF  THE  EXECUTIOJ^  OF  THE  SEjYTEJ^CE. 


l*7T9]  *HAVING,  in  the  consideration  of  judgments,  inquired 
into  the  general  principles  by  which  the  measure  of  punishment 
\s  to  be  regulated,  and  what  punishments  are  to  be  awarded  for 
specific  crimes  (a),  we  have  here  on||^  to  show  in  what  manner 
the  sentence  is  to  be  carried  into  execution,  and  the  nature  of 
the  penalties  diemselves  which  the  criminal  is  compelled  to  im- 
dergo,  since  it  is  a  general  rule  that  the  punishment  must  be 
conformable  to  the  sentence  (6). 
Capital  The  punishment  of  death  being  the  highest  penalty  which  the 

punish.      1^^  inflicts,  is  first  to  be  considered.     Into  the  ritrfit  or  the  ex- 
ment  of  ^  ' ,^  _  o        ^ 

death.*      pedience  of  this  infliction,  it  is  not  our  business  to  inquire.    We 
have  only  to  examine  the  practical  points  which  relate  to  tJie  in- 
fliction, and  which,  it  may  be  observed,  apply,  in  a  considerable 
degree,  to  the  execution  of  inferior  sentences. 
[♦780]       *And  first  let  us  inquire  what  warrant  or  order  is  necessary 
By  what    to  command  the  actual  infliction  of  the  capital  pimishment.     In 
the  execu-  the  King's  Bench,  wlien  judgment  of  death  is  given,  and  the 
be^aSho-  ^^^^^.^^^^  ^^  to  be  performed  by  the  marshal  of  the  court,  in 
lized.        whose  custody  the  prisoner  is  always  supposed  to  continue,  the 
entry  is  "  et  praeceptum  est  marescallo,  &c.  quod  faciat  execu- 


(k)  3  Butt.  1811.  («)  Ante,  *695  to  •722. 

•  (0  3  Burr.  1811.  (A)  Hawk.  b.  2.  c.  51.  s.  5. 

•  A«  to  thu  subject  in  gcne«],  we  2  Hale,  406  to  411.    Hawk.  b.  S.  e.  SI.    4  Bfau  Com.  40S  «» 
4P7.   Bora  J.  Exeeutmiu    Willianu  J.  Exeeutioa  and  Bepriere. 
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tionem  periculo  incumbente  (c)."  When  a  nobleman  is  attainted 
of  felony  or  treason  before  the  lord  high  steward,  there  is  a  pre- 
<:ept  for  theexecution  in  the  name  of  the  high  steward,  and 
authenticated  by  his  seal  (d)»  And  a  similar  part  is  said,  for- 
merly, to  have  Alien  issued  under  the  hand  of  the  judge  on  every 
execution  for  a  capital  felony  (e)»  In  the  high  court  of  parlia- 
ment, before  his  majesty,  the  sentence  is  always  put  in  force  by 
a  writ  from  the  king  (/)•  Formerly  when  judgment  was  given 
by  commissioners  of  oyer  and  terminer,  the  precept  for  execu- 
tion was  issued  to  the  sheriiF  in  the  names^  and  under  the  seals 
of  three  of  the  commissioners,  one  of  whom  was  of  the  quo- 
rum; and  justices  of  gaol  delivery  were  accustomed  to  award  a 
similar  instrument  reciting  the  judgment,  and  commanding  exe- 
cution to  be  done,  or  entering  on  the  record  ^^  et  dictum  est  per 
curiam  hie  vicecomiti  comitates  praedicti,  quod  faciat  execu- 
tionem  periculo  incumbente  (^)."  Bat  it  has  long  been  setded 
that,  in  capital  cases,  the  prisoner  may  be  put  to  death'  without 
any  writ  or  precept  (A).  And  when  the  proceedings  of  the  court 
were  in  Latin,  the  execution  of  the  prisoner  was  directed  by  the 
words  ^^  sus.  per  coL"  written  against  his  name  in  a  calendar 
prepared  for  the  purpose  (i).  The  practice,  at  the  present  day, 
at  *the  assizes,  is  as  follows : — When  all  the  other  public  busi-  [#781] 
ness  of  the  court  is  terminated,  the  clerk  of  assize  makes  out 
in  writing  four  lists  of  the  prisoners  with  separate  columns, 
containing  their  crimes,  verdicts,  and  sentences,  and  a  blank 
column  in  which  the  judge  writes  what  is  his  pleasure  respect- 
ing those  capitally  convicted,  as  to  be  executed,  respited  or 
transported  (i).  If  the  sheriff  afterwards  receives  no  special 
order  froiA  the  judge,  he  executes  the  judgment  of  the  law  in 
the  usual  manner  according  to  the  directions  of  his  Calendar  (/)• 
In  every  county  this  important  subject  is  settled  with  great  de- 
liberation by  the  judge  and  the  clerk  of  assize,  before  the  for- 
mer leaves  the  tOMm  where  the  assizes  are  holden;  but  probably 


(c)  2  Hale,  5,  409.  (g)  3  fn«t.  31.   2  Hale.  4o9.  4Bk. 

(d)  3  Inst.  31.   2  Hale,  409.  4Bla.  Com.  403.  IVilliains  J.  Execution  uid 
Com.  403.  Williams  J.  Execution  and  Reprieve. 

Reprieve.  (A)  Finch,  478.    2  Hale,  409. 

.(e)  4  Bla.  Com.  403.  (t)  4  Bla.  Com.  403.    2  Hale,  409. 

(/)  4  Bla.  Com.  403.    Williams  J.  •  (k)  4  Bla.  Com.  404.  n.  1.  2  Hale, 

Execution  and  Reprieve.    See  form,  409. ' 

Fost  140.  4  Bla.  Com;  Appz.7.  Ust  (/)  4  BUu  Com.  404.  n.  (1), 
vol.  Load.  edit. 
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[*782] 
By  what 
court  the 


in  different  counties  with  some  slight  variation;  as,  in  Lanct* 
shire,  no  calendar  is  left  with  the  gaoler,  but  one  is  sent  to  the 
secretary  of  state  for  the  home  department  (m).  But  in  London, 
the  recorder,  after  reporting  in  person  to  the  king  the  several 
cases  of  the  prisoners,  and  receiving  his  royal  Measure  ^lat.the 
law  should  take  its  course,  issues  his  warrant  to  the  sherifis,  di- 
recting them  to  perform  the  execution  on  the  day  and  at  tbe 
fdace  appointed  (n).  In  the  court  of  King^s  Bench,  if  the  pri- 
soner be  tried  at  the  bar  or  brought  thither  by  habeas  corpus, 
a  rule  is  made  for  the,  execution  either  specifying  the  time  and 
place,  or  leaving  them  to  the  discretion  of  the  marshal  (o)«  It 
seems  to  be  the  proper  mode  for  the  court  not  to  name  a  day 
when  the  execution  is  to  take  place  in  another  county;  but  to 
make  a  rule  to  deliver  the  prisoners  to  the  sheriff  of  that  county 
where  the  punishment  is  to  be  inflicted  (p). 

In  general  the  execution  is  ordered  as  to  its  time  *and  placo 
by  the  court  in  which  the  sentence  is  passed,  in  the  manner 


execution  We  have  seen  already.  But  the  court  of  King^s  Bench  has  not 
pointed?^"  ^^7  J^^^^  ^  award  execution  against  persons  tried  or  sen- 
tenced by  its  judges,  but  against  persons  attainted  in  parliament 
or  any  other  court  on  the  removal  thither  of  the  record  of  at- 
tainder, or  a  transcript  and  the  prisoners  being  brought  in  by 
habeas  corpus  (^).  ^nd,  therefore,  it  has  been  resolved  that  if 
a  peer  be  convicted  of  miu^r  before  the  high  court  of  parlia- 
ment, and  the  day  appointed  by  25  Geo.  II.  c.  37.  should  lapse 
before  the  execution  of  the  sentence,  a  new  time  may  be  appoint- 
ed either  by  the  lords  themselves,  if  sitdng,  or,  if  their  session 
IS  concluded,  by  the  King^s  Bench,  on  the  due  removal  of  the 
record  of  attainder  (r).  ' 

Time  and      The  time  %nd  place  of  execution  are  never  part  of  the  judg- 
ezecution.  ment  itself,  except  in  case  of  murder  {*),  when  they  become  so 
by  the  special  provisions  of  the  legislature.    We  have  already 


(m)  4  Bla.  Com.  404.  n.  (1). 

(n)  4  Bla.  Com.  404,  See  form, 
4  Bla,  Com.  Appx,  VI,  Last  vol. 
lK>nd.  edit 

(o)  Post.  43.  6  Harg.  St  Tr.  332. 
3  Burr.  1812.  4  Bla.  Com.  404.  2 
Hale,  409.  See  form,  4  Bla.  Com. 
Appx.  IV.  Last  vol.  Lond.  edit  2 
Ualc,  409. 

(p)  3  Burr.  1812.' 

(g)  1  Sid.  r2.    1  Kcb.  244.   1  Lev. 


61.  Cro.  Car.  175.  Cro.  Jac.  495, 6 
Poph.  131.  2  Hale,  4.  ^oat  139, 
140.  Hawk.  b.  2.  c.  51.  s.  2.  Hawk. 
b.  2.  c.  44.  8.  18.  Williams  J.  Exe- 
cution  and  Reprieve. 

(r)  Post  1J9,  140.  10  Harg.  St 
Tr.  Appx.  109,  110.  Hawk.  b.  2.  c, 
51.  s.  2.  Williams  J.  Execution  and 
Reprieve. 

(9)  3  BiuT.  fSlO,  1.  4  Bla.  Com. 
404.    WilUams  J.  Execution. 
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ireen  that  under  the  25  Geo.  II.  c.  S7.  the  criminal  is  to  be  exe* 
cuted  on  the  next  day  but  one  to  that  on  which  he  was  con^ 
demned  (t).  But,  in  other  cases,  a  longer  time  is  usually  allow- 
ed him;  at  the  assizes,  this  is  generally  left  to  the  discretion  of 
the  sheriff,  who  has  no  other  warrant  or  direction  than  the  mar- 
ginal notfe  in  the  calendar  (t/);  at  die  Old  Bailey  two  Sundays 
are  usually  allowed  to  intervene  between  the  order  for  execution 
and  the  death  of  the  prisoner  (xv) ;  and  this  appears  to  be  the 
standard  which  regulates  the  proceedings  of  sheriffs  in  the  coun- 
try in  the  exercise  of  their  discretion  (at).  The  court  of  King's 
Bench,  on  a  judgment  ♦of  high  treason,  have  allowed  a  month  [*r83] 
to  the  prisoner  on  the  application  of  his  solicitor,  with  the  coU'* 
sent  of  the  attorney  general  (9).  As  far  as  the  interests  of  the 
public  are  affected,  it  is  certainly  desirable  that  the  punishment 
should  follow  tht  sentence  with  as  little  delay  as  possible.  The 
minds  of  the  populace  are  always  disposed  to  separate  the  idea 
of  punishment  from  that  of/ guilt,  and  to  look  on  the  criminal 
merely  as  a  sufferer.  They  are  ever  more  inclined  to  feel  than 
they  are  competent  to  reason;  and,  as  the  only  benefit  that  can 
be  derived  from  the  infliction  of  death  is  the  terror  excited  by 
its  example,  it  should  be  as  immediate  as  circumstances  will 
allow.  If  a  long  delay  arise  the  spectators  look  on  the  execution 
rather  as  a  terrible  si^t  than  the  necessary  consequence  of 
transgression  (2). 

The  court  may  either  appoint  the  place  of  execution  or  they 
may  leave  it  to  the  sheriff  (c).  When  an  offender  is  tried  sit  the 
assizes,  execution  ought  not  to  be  awarded  into  a  different 
county  from  that  in  which  the  defendant  was  convicted  (A). 
But  as  it  was  enacted  that  it  might  be  lawful  for  the  prosecutor 
of  any  offence  committed  in  a  city  or  town  which  is  a  county  of 
itself,  to  prefer  his  incUctment  at  the  assizes  for  the  coutity  ad- 
joining (c),  it  has  subsequendy  been  provided  that,  in  case  of  a 
conviction  on  an  indictment  so  preferred,  the  court  shall  have 
power  to  order  the  sentence,  whether  of  death  or  other  punish- 


(0  Ante.  •r04.  (a)  3  Burr.  1812.  4  Bla.  Com.  404. 

f«)  Ante,  •rSl,  •2.  IViUiams  J.  Reprieve  and  Execution. 

w)  1  IJla.  Rep.  7,  (b)    2  Show.   511.    3  Mod.    124. 

x)  Ante,  •781.  Hawk.  b.  2.  c.  51.  s.  2.    Williama  J. 

(y)  1  Burr.  650.    WUliains  J.  Eze-  Execution  and  Reprieve, 

cution.  (c)  38  Geo.  m,  c.  52. 
(:}  Beccar.  c.  19«  4  Blsu  Com.  404. 
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xnent,  to  be  executed  either  within  the  district  where  the  crime 
was  perpetrated,  or  in  that  in  which  the  offender  was  condemn- 
ed (d).  And  the  court  of  King's  Bench  have  always  the  power 
of  ordering  a  defendant,  brought  up  by  habeas  corpus  before 
^784]   them,  to  be  executed  in  any  county  in  England,  on  the  ^^przyer 
of  the  attorney  general,  by  which  they  think  public  justice  may 
be  most  effectually  promoted  (^).  The  usual  place  of  execution, 
when  the  judgments  of  that  court  are  performed  by  the  marshal, 
is  St.  Thomas  a  Watering's  in  the  county  of  Surrey  (/*)•     It 
seems  that  the  officer,  for  convenience,  may  cause  the  criminal 
to  be  executed  on  private  ground,  and  hang  him  there  in  chains; 
^r  at  least,  that  if  an  action  of  trespass  be  brought  by  the  occu- 
pier of  the  land  against  the  sheriff^  and  the  jury  find  a  verdict 
in  his  favour,  the  court  will  refuse  to  grant  a  new  trial  {g) :  but 
the  owner  will  be  entided  to  the  giU>et  and  the  chain,  after  the 
body  is  wasted  away  (A). 
By  wluit        It  is  certain  that  no  sentence  can  be  lawfully  executed  except 
sentlnce  ^  ^7  ^^  proper  officer,  or  his  lawful  deputy  (i).    Jf  any  unautho- 
is  to  be     rized  individual  take  u^n  himself  to  execute  the  sentence,  he 
will  be  gviilty  of  murder,  for  the  person  of  the  party  attainted 
is  as  much  under  the  protection  of  the  law  as  that  of  any  other 
subject  (i).  In  general  the  officer  who  is  to  execute  the  sentence, 
is  he  in  whose  custody  the  prisoner  is  a#the  time  it  is  pronoun- 
ced against  him,  for  he  is  usually  remanded  again  to  the  sam^ 
prison  to  remain  there  till  the  time  of  his  execution  (/)•    And^ 
therefore,  where  judgment  is  given  at  the  assizes,  diis  office  is 
to  be  fulfilled  by  the  sheriff,  in  whose  custody  the  body  of  the 
prisoner  is  when  in  the  county  gaol,  or  by  his  undersheriff  or 
deputy  deriving  their  authority  fixmi  his  Warrant  (m);  unless 
under  the  provision  of  the  51  Geo.  III.  c.  100.  the  judge  di- 
[*785]   rects  a  prisoner  tried  in  the  county  at  large,  to  *be  delivered  for 
execution  to  the  sheriff  or  gaoler  of  the  county  of  the  city  or 
place  where  the  offence  was  committed.     But  if  the  criminal  be 


f: 


d)  51  Geo.  m.  c.  100.  s.  1.  (A)  1  Ld.  Raym.  738. 

e)  3  Burr.  1812.    3  Mod.  124,  5.  (t)  1  Hale,  501.  3  Inst.  52.  Hawk. 

2  Show,  511.    1  Lev.  61.    1  Sid.  72.  b.  2.  c.  51.  8.6.    1  East,  P.  C.  335. 

3  Hale,  5.    1  Hale,  464.    Hawk.  b.  2.  (Ar)  1  Hale,  501.    3  Inst.  52.    Fort, 
c.  51.  s.  2.    M'illiams  J.  Execution.  267,  8.    1  East,  P.  C.  335. 

m  4  Burr.  2086.    1  Stra.  553.    3  (0  2  Hale,  410.    WlUiams  J..£x»- 

Mod.  47.  n.  b.    Hawk.  b.  2.  c.  51.  •.  cution  and  Reprieve. 
2.  notis.  (m)  2  Hsle,  410. 

is)  2  Salk.  648. 
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confined  in  the  Tower  of  London,  which  is  not  within  the  juris- 
diction of  the  sheriff,  as  is  sometimes  the  case  when  the  crime 
is  of  high  importance,  or  the  party  of  exalted  station,  he  is 
brought  before  the  court  by  a  precept  to  the  constable  of  the 
Tower,  and  if  he  is  condemned  is  commonly  remanded  thither, 
and  the  warrant  for  his  execution  must  be  directed  to  the  lieu- 
tenant or  constable,  in  whose  custody  he  contmues;  there  is 
usually,  however,  another  precept  commanding  the  sheriiF  of 
London  and  Middlesex  to  assist  the  proper  officer  (n).  In  the 
last  case  of  diis  kind  that  has  occured,  the  practice  was,  in  some 
respects,  different.  It  was  that  of  the  Earl  of  Ferrers  who  was 
convicted  by  the  high  court  of  parliament  of  murder,  and  after 
his  sentence,  remanded  to  the  Tower  of  London ;  4i  writ  for 
his  execution  at  Tyburn- was  issued  under  the  great  seal  of  Eng- 
land, directed  joii^tly  to  the  sheriffs  of  London  and  Middlesex, 
commanding  them  to  receive  the  body  of  the  criminal  at  the 
gate  of  the  Tower,  to  convey  him  to  the  place  appointed,  and 
there  between  the  hours  of  nine  in  the  morning  and  one  in  the 
afternoon,  to  execute  the  sentence  of  the  law  (o);  at  the  same 
time,  another  writ  was  directed  to  the  lieutenant  of  the  Tower, 
commanding  him  to  deliver  up  the  body  of  his  prisoner  to  the 
sheriffs  at  the  gate  of  the  Tower  at  the  proper  time,  and  giving 
notice  of  the  other  precept  (/») ;  pursuant  to  these  directions, 
the  sheriff  received  the  body  of  the  criminal  at  the  gate,  and 
gave  a  receipt  for  it  to  the  lieutenant,  after  which  they  proceed- 
ed to  execute  the  sentence  (jj). 

♦If  a  prisoner  be  attainted  in  the  court  of  King's  Bench  for  [*786] 
treason  or  felony,  he  is  usually  remanded  to  the  custody  of  the 
marshal,  who  is  to  order  and  superintend  the  executik)n,  if  it  is 
done  in  Middlesex  er  in  Surrey,  which  it  may  be  in  whatever 
county  the  offence  was  committed  (r).  But  the  court  may  send 
him  to  Newgate,  ^d  order  him  to  be  executed  by  the  sheriff  of 
Middlesex  («)•  *And  where  the  prisoner  is  in  the  Tower  of  Lon- 
don, this  court  will  pursue  the  same  practice  as  that  .which  was 
followed  by  the  house  of  peers  in  the  case  of  the  Earl  of  Fer- 


(n)  2  Hale,  410.    Williams  J.  Eze-  edit, 

cutjon  and  Reprieve.  (g)  10  Harg.  St.  Tr.  214.  See  form, 

(o)  10  Har^.  St  Tr.  313,  4.    See  10  Hairg,  St  Tr.  214.  Last  vol.  Lond. 

form,  10  Harg.  St  Tr.  Appendix,  213.  edit 

Last  vol.  Lond.  edit  (r)  1  Hale,  501.  2  Hale,  411.  Wil. 

{p)  10  Harg.  St  Tr.  214.  See  form,  Sams  J.  Execution  and  Reprieve. 

10  Harg.  St  Tr.  214.  Last  vol.  Lond.  (0  1  Hale,  502. 


640  PUNISHMENT  OF  DEATH.  • 

« 

rers;  they  will  order  a  writ  to  the  lieutenant  of  the  Tower^  to 
deliver  the  prisoner,  and  another  to  the  sheriiFs  to  receive  him, 
and  to  execute  the  sentence  (/);  and  if  he  has  been  previouslj 
attainted  and  is  brought  into  the  court  by  habeas  corpus,  tbej 
will  make  a  rule  for  his  execution  (t/).     And  where  it  is  expe- 
dient to  execute  a  common  prisoner  in  some  foreign  county,  ia 
order  to  nftke  the  punishment  more  exemplary,  if  the  sheriff  for 
that  county  is  in  attendance,  the  court  will,  by  a  similar  rule, 
transfer  the  criminal  immediately  into  his  custody  (tv). 
In  what         The  execution  must  be  performed  according  to  the  judgment 
th^aen-    ^^*^^  ^^  ^^e  already  considered'  (x).     And  if  the-  sheriff  or 
tence  is  to  other  officer  to  whom  it  is  entrusted,  without  order  or  any  au- 
cuted.       thority  wantonly  changes  the  mode  of  death,  as  from  hanging 
to  beheading,  he  will  be  guilty  of  felony  at  least,  if  not  mur- 
der ({<)•     It  has  been  even  laid'  down  by  groat  authorily,  that 
the  king  himself  cannot  totally  change  the  sentence,  so  as  to  or- 
der him  to  be  beheaded  who  was  sentenced  to  die  by  han^ng(z). 
[*7'87]   *But  it  is  universally  agreed  that  where  beheading  is  a  part  of 
the  punishment,  the  king,  who  might  by  his  prerogative  pardon 
the  whole,  may  remit  the  residue  (a).     And  repeated  instances 
have  arisen  in  which  the  ignominious  or  move  painful  parts  of 
the  punishment  of  high  treason  have  been  remitted;  men  in- 
stead of  being  drawn,  hanged,  embowelled  and  quartered;  and 
women,  in  the  place  of  burning,  have  been  ordered  to  sufier 
death  by  beheading;  and  the  result  of  the  authorities  appears 
to  be,  that  diough  the  king  cannot  vary  the  execution  so  as  to 
aggravate  the  punishment,  he  may  mitigate  or  remit  a  part  of 
its  severity  {d)»  The  late  penalties  for  high  treason  having  been 
executed  in  several  instances  with  great  cruelty.  Queen  Eliza- 
beth is  said  to  have  given  express  directions  that  the  criminal 
should  be  hanged  till  he  was  quite  dead,  before  the  remaining 
mutilations  were  inflicted  on  his  body(c);  a  humanity  quite 


(/)  Ante,  •7B5,  East,  P.  C.  335.    Willianis  J.  Exeea- 

(tt)  Fost.  43,  4.    Cro.  Jac.  495,  6.  tion  and  Reprieve. 

Williams  J.  Exeoiilion  and  Reprieve.  (z)  3  Inst.  2ll»  2.    Hawk.  b.  2.  c. 

(w)  3  Burr.  1812.   Williams  J.  Ex-  51.  s.  5. 

edition  and  Reprieve.  (a)    3  Inst.  212,  52.    Fost.    268u 

(x)  3  Inst.  211.    2  Hale,  411.    4  Hawk.  b.  2.  c.  51.  s.  5. 

Bla.  Com.  404.     1  East,  P.  C.  3:^5,  (6)  3  Hm.  St  Tr.  215.     1  Hai^. 

Williams  J.  Execution  and  Reprieve.  St.  Tr.  63, 394.    4  Id.  129.     6  Id.  16. 

(zf)  3  Inst.  211,  217.     Hawk.  b.  2.  Fost.  268.    Hawk.  b.  2.  c. 51.  s.  5. 

c.  51.  s.  5.    1  Hale,  501.  2  Hale,  411.  (c)  1  Harg.  Su  Tr.  142. 
Fost..  26r,  8.    4  Bla.  Com.  404.    1 
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Contrary  to  the  sentence  which  must,  until  the  recent  statute, 
have  directed  them  to  be  done  while  the  offender  was  living  (^). 
And  women,  who  till  lately  were  burned  for  high  and  petit 
treason,  were  always  strangled  at  the  stake  before  the  com- 
mencement of  the  burning ^^).  In  the  case  of  the  Earl  of  Staf- 
ford, who  was  condemned  on  a  parliamentary  impeachment  to 
the  ordinary  punishment  of  treason,  the  king  changed  the  sen- 
tence into  beheading,  by  issuing  his  writ  to  the  sheriffs,  any  - 
judgment  to  the  contrary  notwidistanding,  and  on  the  applica- 
tion of  the  sheriffs,  both  houses  directed  them  to  act  according 
to  his  majesty^s  directions  (/*)•  Lo^d  Coke,  indeed,  strenuously 
maintains  ^^  judicandum  est  legibus,  non  exemplis,''  but  it  is 
contended  by  others  that  this  power  of  the  king  to  render  a 
punishment  milder,  is  part  of  his  prerogative  at  ^common  [#7*88] 
law  (g).  And  it  has  been  suggested,  that  as  every  alteration  of 
diis  kind  has  been  for  a  less  painful  or  ignominious  death,  and 
has  been  made  as  a  matter  of  favour  on  the  petition  of  the  party 
or  of  his  friends,  it  may  come  within  the  power  of  the  crown  to 
grant  conditional  pardons,  so  that  the  sentence  is  remitted  on 
condition  of  submitting  to  a  milder  kind  of  execution  (A).  It 
seems,  at  all  events,  to  be  agreed  that  the  sheriff,  acting  under 
the  royal  command,  would  in  such  case  be  sufficiently  protect- 
ed (?)•  At  the  present  day,  however,  this  is  a  question  which 
can  scarcely  arise  in  practice;  for  th \  cruelties  which,  till  lately, 
were  thus  awarded,  have  been  entirely  done  away.  By  the  30 
Geo.  II.  c.  28.  women  convicted  of  any  description  of  treason, 
are  to  be  hanged  like  ordinary  offenders.  And  by  the  54  Geo. 
III.  c.  146.  the  execution  of  traitors  in  general  is  merely  to  be 
drawn  and  hanged;  and  the  same  statute  gives  the  king  power, 
if  he  did  not  possess  it  before,  to  change  the  whole  sentence  into 
beheading. 

We  have  seen  that  the  bodies  of  murderers  may,  by  the  25 
Geo.  II.  c.  37.  s.  5.  be  hung  in  chains,  if  the  judge  think  fit  to 
order  it  (k).    This  is  no  part  of  the  judgment,  but  is  to  be 


(tf )  Ante,  *703,  *3.    54  Geo.  lU.      1  Cut,  P.  C.  335.    WiniAms  J.  Em 
c.  146.  cution  and  Reprieve. 


(e)  Fo«t.  368.  (A)  4  Bla.  Com.  405. 

(0  Fo8t. 
Com.  405.  See  form*  3  Harg.  St  Tr.      Willuuns  J.  Execution  and  Re^tUvc. 


(/)   3  Harg.  St.  Tr.  215.    4  Bla. .        (f)  Post.  268.    1  East,  P.  C.  335. 


215.  (jb)  Ante,  •TOS, 

(jr)  Post  26d,  9.  4  Bla.  Com.  405. 
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directed  by  a  special  order  of  the  judge  to  the  sheriiF  after  the 

judgment  18  given  (/). 

It  is  clear  that  if  from  any  mistake  or  collusion,  the  criminal 
is  cut  down  before  he  is  really  dead,  and  afterwards  revives,  he 
ought  to  be  hanged  again  (m).  For  as  the  sentence  was  ^  to  be 
hanged  by  the  neck  till  he  was  dead,"  the  first  hanging  was  no 
execution;  and  if  a  false  tenderness  were  allowed  to  prevail,  a 
[*789]  multitude  of  collusions  *might  ensue  (n).  And  it  seems  thai 
even  when  abjuration  was  allowed,  a  criminal  thus  reviving  was 
not  allowed  to  take  .sanctuary  and  abjure  the  realm;  but  hi$ 
fleeing  to  a  consecrated  place,  was  regarded  as  an  escape  in  the 
officer  (o). 

Transportation  or  exile^  is  generally  regarded  as  the  next  to 
death  in  tlie  scale  of  punishment,  though  perhaps  it  amounts  to 
scarcely  any  punishment  at  all  in  the  estimation  of  many  of  those 
criminals  who  actually  endure  it.     It  was  altogether  unknown 
as  a  penalty  to  the  common  law  of  England  (/>).    The  only  case 
in  which  it  arose  seems  to  have  been  that  of  abjuration,  where 
the  party  accused  iled  to  a  sanctuar}%  confessed  his  crime,  and 
took  an  oath  to  leave  the  kingdom  at  the  port  assigned  him, 
and  never  to  return  without  the  permission  of  his  majesty  {q)* 
This  was  evidently  not  a  punishment,  but  a  condition  of  par- 
don ;  for  it  was  expressly  provided  by  magna  charta  (r)  that  n* 
freeman  shall  be  banished,  unless  by  the  judgment  of  his  peers 
or  by  the  law  of  the  land.     The  first  inti'oduction  of  exile  int© 
the  English  law,  after  abjuration  was  abolished,  was  by  the  39 
Eliz.  c.  4.  respecting  vagrants,  which  was  repealed  by  the  12   • 
Ann,  St.  2.  c,  23.     Very  soon  after  the  restoration  of  Charles 
the  Second,  it  became  usual  for  the  crown  to  grant  pardons,  on 
condition  that  the  offender  should  be  banished  either  for  life  or 
for  some  limited  period,  and  that  tlie  original  sentence  should 


k     li^ 


(0  Post.  lOr.  1  Leach»  24,  10 
Harff.  St.  Tr.  516.  Hawk.  b.  2.  c.  51. 
s.  13. 

(m)  Finch,  467.  2  Hale,  412. 
Hawk.  b.  2.  c.  51.  s.  7.  Williams  J. 
Execution  and  Repriere.  Bum  J. 
Execution. 

(n)  4  Bla.  Com.  406. 


(9)  Finch,  467, 8.  4  Bla.  Com.  406. 

(/>)  2  Hen.  Bla.  223.  3  P.  Wm*. 
38.  2  T.  R.  584.  Co.  Ut.  133.  a. 
Bla.  Com.  137.  Williams  J.  Felony, 
VI.    Dick.  Sess.  232. 

iq)  4  Bla.  Com.  333.  3  P.  Woit. 
27.   Ante  •444.    (Pleaof  Sanctuaiy). 

(r)  9  Hen.  m.  St.  1.  c.  29. 


«»  \^V?  <»^»P«rt»tion  'm  seiftenl,  aee  HaiwK  ^  8.  c  33.  per.  toL    Bae.  Abr.  Felony,  H.  8  Cin 
C.C.464to469.   Burn  J.  TnuMpomtioB,   muiaiB«J.F«lnnr,  VI».1)|fik«Sc».S3&toS3r. 
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be  revived  on  his  breaking  the  stipulations  of  its  remission  (s). 
"When  this  ♦mode  was  pursued,  the  convicts  were  not  to  be  [*790] 
sent  away  as  slaves,  but  upon  indentures  by  which  they  were 
bound  to  serve  particular  masters  for  seven  or  five  years,  dur- 
ing the  last  part  of  which  they  were  to  receive  wages,  and  at  the 
expiration  of  which  time  they  were  to  be  allowed  land  and  stock 
of  their  own,  according  to  the  usage  of  the  plantations  (/)•     An 
account  was  also  to  be  given  of  the  usage  they  met  with,  of 
the  expiration  of  their  time,  and  of  their  arrival  or  departure  (w). 
The  substitution  of  exile  for  capital  punishment  was  expressly 
allowed  by  the  habeas  corpus  act,  which,  in  other  cases,  ren- 
dered all  confinement  beyond  the  realm,  illegal  (tt^).    At  length, 
by  the  4  Geo«  I.  c«  11.  transportation  was  introduced,  in  certain 
cases,  instead  of  burning  in  hand  or  whipping,  which  were,  at 
that  time,  the  conditions  on  which  laymen  were  admitted  to 
clergy.     By  that  act,  when  any  person  entitled  to  clergy  on  un- 
dergoing those  penalties  was  convicted  of  grand  or  petit  lar- 
ceny, or  the  felonious  stealing  of  money  or  goods,  the  court 
before  whom  he  was  tried,  was  empowered  instead  of  the  whip- 
ping or  burning  in  the  hand,  to  order  him  to  be  sent  to  some 
of  his  majesty^s  plantations  in  America  for  seven  years,  and  to 
transfer  them^  by  order,  to  the  use  of  such  persons  and  their 
assigns  as  would  contract  for  their  performance  of  the  sentence* 
Prisoners  convicted  of  knowingly  receiving  stolen  goods,  were 
also  made  subject  to  the  same  regulations,  when  transported 
for  fourteen  years.     And  by  the  same  act,  whenever  in  case 
of  a  capital  felony,  his  majesty  shall  think  fit  to  spare  the  life 
of  the  criminal,  on  condition  of  transportation  eidier  for  life  or 
a  specific  period,  and  this  intentipn  is  signified  to  the  judge  by 
one  of  the  secretaries  of  state,  it  is  made  lawful  for  any  court 
of  competent  jurisdiction,  to  allow  the  offender  the  benefit  of 
the  conditional  pardon,  and  to  order  him  to  be  transferred  to  a 
contractor,  who  was  thus  to  acquire  for  the  *term  of  years,  a  [#791] 
property  in  his  services.   The  mode  and  costs  of  transportation 
were  further  regulated  by  the  6  Geo.  I*  c.  23.    By  that  act  the 
power  conferred  by  the  last  on  the  court  where  the  ofi'ender  was 
tried,  were  extended  to  any  subsequent  court  holden,  though  in 


(«)  Kel.  Pref.  4.    Kel.  45.    2  Hen.  (t)  Kel.  Pref.  4.    Kel.  45. 

Bla.  223.    Hawk.  b.  2.  c.  33.  9.  137.  («)  Kel.  Pref.  4. 

Williams  J.  Fetony,  VI.  (w)  31  Car.  1^.  c.  2.  s.  14. 
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another  place,  for  the  same  district  {x)»  The  court,  urbenrter 
held,  by  whom  the  order  for  transportation  was  to  be  made, 
were  authorized,  if  they  thought  it  expedient,  to  appoint  two  or 
more  justices  of  the  peace  within  their  jurisdiction,  to  execute 
contracts  with  those  who  might  be  willing  to  undertake  the 
transportation  and  employment  of  the  prisoners,  and  to  order 
them  to  be  delivered  up  by  the  gaolers  to  the  parties  contract- 
ing (y).  By  this  statute  also,  the  expenses  of  transportatum 
were  ordered  to  be  borne,  by  the  county  or  district  for  whidi 
the  court  was  holden,  by  whcun  the  order  was  g^ven  (%}.  The 
contractors  were  also  empowered  to  convey  and  secure  the 
criminals,  as  they  should  think  fit;  and  to  rescue  them  was 
made  punishable  with  death  without  bendit  of  clergy  (a),  which 
penalty  was  also  denounced  against  the  convicts  themselves,  if 
found  at  large  without  permission,  before  the  expiration  ^  their 
sentence  (6).  And  by  the  16  Geo*  IL  c.  15.  provisions  were 
made  for  the  more  easy  and  effectual  conviction  of  offenders  so 
escaping. 

As  the  judges  on  the  circuits  frequently  reprieved  persons 
convicted  of  capital  felonies,  in  order  to  enable  them  to  apply 
for  a  pardon  on  condition  of  transportation,  it  frequently  hap- 
pened that,  after  receiving  it,  they  were  obliged  to  lie  in  prison 
till  the  ensuing  sessions  of  gaol  delivery,  before  any  order 
could  be  legally  made  for  carrying  into  effect  his  majesty's 
pleasure;  to  remedy  this  evil,  it  was  enacted  by  the  8  Geo*  III. 
C.  15.  that  when  any  judge  on  the  circuit  reprieved  a  prisoner 
[*792]  and  ^recommended  him  thus  to  a  conditional  pardon  (c),  he  may 
at  any  time,  on  the  signification  through  d)e  secretary  of  state, 
that  it  is  his  mayesty's  pleasure  to  grant  it,  make  an  order  for 
his  transportation,  as  though  the  assent  of  the  crown  had  been 
intimated  during  the  assizes. 

The  transportation  of  offenders  thus  regulated,  was  soon 
found  to  be  productive  of  great  expense,  and  to  deprive  the 
country  of  the  labour  of  those,  who  might  by  dieir  industry  at 
home,  make  some  compensation  for  the  evils  occasioned  by 
their  crimes.    The  16  Geot  III.  c*  43»  (d)  therefore  enaUed 
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the  court  before  which  the  offender  should  be  tried,  or  any- 
other  court  holden  for  the  same  district,  to  change  the  punish- 
ment of  transportation  into  hard  labour,  in  cleansing  the  river 
Thames  for  any  term  not  less  than  three  nor  more  than  ten 
years  («),  or  to  confine  them  in  any  place  within  the  county  to 
hard  labour  for  a  similar  period  (/)• 

Though  the  punishment  of  transportation  was  thus  frequent- 
ly changed,  there  were  many  cases  in  which.it  was  still  thought 
proper  to  inflict  it*  But  the  commencement  of  the  war  with 
America  rendered  the  continued  ttansfer  of  convicts  to  that 
country  impracticable,  or  at  least  dangerous.  The  19  Geo.  III. 
c,  74.  s.  1.  therefore,  invested  the  court  with  a  power  of  order- 
ing offenders  to  be  banished  to  any  foreign  country  whatever, 
which  they  might'  regard  as  adapted  for  the  purpose.  By  this 
act,  provisions  were  also  made  for  the  erection  of  penitentiary 
houses,  in  which  offenders  might  bexonfined,  instead  of  trans- 
portation, and  undergo  an  ameliorating  process  calculated  to 
improve  their  character.  But  it  seems  that  these  humane  pro- 
visions, after  having  been  continued  by  the  39  Geo.  III.  c.  52. 
till  the  25th  of  March,  1802,  were  permitted  to  expire;  but 
have  been  recentljr  revived  as  to  London  and  Middlesex,  as 
we  shall  see  hereafter  (^}.  *By  the  same  statute,  the  employ-  [*793] 
ment  of  convicts  on  the  river  Thames  and  other  navigable 
rivers  was  regulated;  ships  were  appointed  for  the  place  of 
their  confinement;  and  the  term  of  their  service  was  ordered  to 
be  from  one  year  to  five,  on  a  sentence  of  transpc»tation  for 
seven  years,  and  to  seven  years  on  a  judgment  of  transportadcHi 
for  fourteen  (A). 

The  24  Geo.  III.  sess.  2.  c.  56.  made  some  alteration  in  the 
laws  relative  to  transportation,  though  it  chiefly  confimaed  those 
which  were  already  in  existence.  It  transferred  the  right  of 
appointing  the  place  of  transportation,  left  indeterminate  since 
the  American  war,  from  the  court  to  his  majesty  (i).  It  direct- 
ed th%|t  the  imprisonment  of  the  offender  previous  to  his  re- 
moval, should  be  reckoned  aa  a  part  of  his  sentence  (A)»  And 
it  pointed  out  widi  more  accuracy  dian  before  the  security  to 
be  taken  by  the  magistrates  from  the  contractors.    As  this  act 

(e)  S,  1.  (A)  19  Geo.  in.  c.  74. 8.  ST.      '^ 
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(/)  S.  10.  (f)  S.  1. 

(^)  52  Geo.  in.  c.  44.  (*)  8.  9. 
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related  only  to  Great  Britain  and  Ireland,  the  same  provisions 
were  by  25  Geo.  III.  c.  46.  extended  to  Scotland.  By  the  28 
Geo.  III.  c.  24.  the  former  provisions,  by  which  offenders  were 
liable  to  be  removed  to  temporary  places  of  confinement,  were 
continued,  and  the  power  of  appointing  those  who  should  can- 
tract  for  the  transportation  of  offenders,  was  vested  in  his  ma- 
jesty (/).  And  the  43  Geo.  III.  c.  15.  enables  the  king,  by  his 
sign  manual,  to  give  a  property  in  the  service  of  offenders 
transported  in  his  ships,  without  security  being  given  for  tfieir 
transportation. 

The  choice  of  the  place  to  which  offenders  should  be  trans- 
ported, having  been  given  to  the  king  (m),  it  was  declared  from 
the  throne  in  the  2yth  year  of  the  present  reign,  "  that  a  plan 
had  been  formed  for  transporting  a  number  of  convicts,  in  order 
to  remo\'e  the  inconvenience  that  arose  from  the  crowded  state 
[*794]  of  the  gaols  in  the  ^kingdom,  to  the  eastern  coast  of  New 
South  Wales,  or  some  one  or  other  of  the  islands  adjacent,'* 
and  it  was  recommended  to  parliament  to  take  such  measures 
as  might  be  necessary  in  order  to  carry  this  design  into  execu- 
tion (;?).  In  consequence  of  this  message,  an  act  was  passed  (o), 
enabling  the  governor  of  New  South  Walts,  to  hold  courts 
within  that  territory,  and  there  to  try  and  punish  offenders, 
either  with  death  if  the  offence  be  capital,  or  with  any  other  cor- 
poral penalty  if  it  be  of  inferior  magnitude. 

The  31  Geo.  III.  c.  46.  s.  7.  provides,  that  offenders  sen- 
tenced to  transportation,  or  pardoned  on  condition  that  they 
submit  to  it,  may  be  ordered  by  any  court  of  competent  juris- 
diction, to  be  kept  to  hard  labour  in  the  gaol  of  the  county 
where  they  were  convicted,  imtil  they  could  be  sent  to  the  place 
of  their  destination,  or  even  till  the  expiradon  of  the  term  of  their 
sentence  entide  them  to  their  discharge.  So  much  of  19  Geo. 
III.  c.  74.  as  relates  to  transportation,  and  of  24  Geo.  III.  c. 
56.  as  authorizes  the  removal  of  offenders  to  temporary  places 
of  confinement,  were  by  the  42  Geo.  III.  c.  28.  continued  undl 
the  25th  March,  1805;  by  the  46  Geo.  III.  c.  28.  till  die  25th 
March,  1813;  by  the  53  Geo.  III.  c.  39.  to  25th  March,  1814; 
and  finally,  by  54  Geo.  III.  c.  30.  to  25th  March,  1815,  and  the 


(0  S.  5.  liams  J.  Felony,  VI. 

m)  24  Geo.  m.  c.  56.  (o)  27  Geo.  IQ.  c.  3. 

n)  HftwlL.  b.  2.  c.  S3,  s,  159.  IVil- 


! 


JPrNlSHMENT  OF  TRANSPORTATION.  647 

^«kid  €f  the  session  of  parliament  succeeding  that  period.    And 
that  part  of  24  Geo.  III.  c.  56.  which  gives  his  majesty  power, 
totappoint  the  contractors  for  transporting  convicts,  and  directs 
the  nature  of  the  securities  to  be  taken  from  them,  is  altered  by 
the  43  Geo.  III.  c.  15. 

The  principal  laws,  therefore,  which  at  present  regulate  the 
mode  of  transporting  fel(»is,  are  the  provisions  of  19  Geo. 
III.  c«  74.  so  far  as  they  relate  to  transportation^  and  those  of 
24  Geo.  III.  sess.  2.  c.  56,  and  43  Geo.  III.  c.  15.  respecting 
contracts^  of  those  willing  to  engage  with  government  for  the 
execution  of  the  sentience.  By  *these  acts  and  the  31  Geo.  III.  r*795j 
c.  46.  s.  7.  the  exile  is  frequently  commuted  for  service  on 
board  the  hulks,  where  the  offender  seems  capable  of  bearing 
it,  and  for  hard  labour  in  the  house  of  correction  or  county 
gaol,  where  the  criminal  is  a  female,  or  unable  to  bear  severer 
hardships.  Though  we  have  seen  that  his  majesty  may  direct 
an  offender  to  be  conveyed  to  any  place  beyond  his  dominions, 
the  settlement  of  Port  Jackson,  on  the  eastern  coast  of  New 
Holland,  is  now  the  place  to  wUch  they  are  uniformly  trans- 
ported. 

When  an  offender  has  been  sentenced  to  be  transported  for 
a  term  of  years,  and  is  afterwards  tried  for  a  distinct  offence  to 
which  a  similar  punishment  is  assigned  by  law,  the  court  may, 
in  their  discretion,  either  make  the  second  term  to  commence 
from  the  time  of  conviction,  and*  so  be,  in  part,  concurrent  with 
the  first;  or  the  latter  to  begin  when  the  former  concludes  (/^). 
By  all  the  statutes  which  regulate  transportation^  it  is  made 
felony  without  benefit  of  clergy  to  be  found  at  large  within  the 
period,  whether  the  exile  were  by  express  sentence  or  as  a  con- 
dition  for  the  pardon  of  a  capital  felony  (^).  In  the  latter  case 
the  delinquent  may  be  remitted  to  his  original  sentence,  for  the 
pardon  is  made  void  by  the  breach  of  its  conditions  (/}.  But 
where  a  party  is  convicted  of  a  clergyable  felony  and  sentenced 
to  transportation  to  New  South  Wales,  after  which  he  receives 
a  pardon  on  condition  of  transporting  himself  to  any  part 
beyond  seas,  it  seems  to  be  still  doubtful  whether,  if  he  be 
afterwards  found  within  the  kingdom,  he  can  be  indicted  for  a  . 


(p)  1  Leach,  441,  536.    4  Burr.      15.    18  Geo.  UI.  c.  15.    19  Geo.  m. 
2577.  c.  74. 

{q)  6  Geo.  I.  c.  23.    16  Geo.  IL  c.         (r)  1  Leach,  223. 
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capital  offence  within  the  statutes,  or  is  only  to  be  remitted  ti 
his  original  sentence  («)•     \Miere  a  prisoner  is  pardoned  on 
condition  of  his  giving  security  to  leave  the  kingdom  withki  a 
[*796]  certain  time,  it  seems  that  his  entering  *into  proper  fecogoi- 
zances  for  that  purpose  is  a  compliance  with  the  terms  on 
which  he  receives  the  mercy  of  the  crown;  and  if  he  is  after- 
wards found  at  large,  he  will  be  guilty  of  no  crime,  but  the  s^ 
curities  will  be  forfeited  (f).     And  it  seems  certain,  that  where 
the  severer  punishment  is  remitted  on  conditton  that  the  cri- 
minal shall  leave  the  realm,  and  ill  health  or  extreme  poverty 
render  this  impracticable,  he  will  be  excused  if  found  here 
within  that  period  (w). 
Punish-         'The  punishment  of  whipping  was  inflicted  at  common  law, 
whipping,  on  persons  of  inferior  condition,  who  were  guilty  of  petit  lar- 
ceny and  other  smaller  offences  (w).     But  it  seems  that,  in  the 
earliest  periods,  by  the  usage  of  the  star  chamber,  it  ivas  never 
to  be  inflicted  on  a  gentleman  (a:).     And  though  it  was  iitflict- 
ed,  with  great  cruelty,  on  Titus  Oates,  on  his  conviction  of  per- 
jury, his  sentence  was  afterwards  declared  to  be  oppressive  and 
illegal  (y)«     This  punishment  seems  first  to  have  been  intro- 
duced into  the  statute  law,  as  a  mode  of  allowing  clergy.     As 
women  convicted  of  simple  felony,  were  anciently  liable  to 
suffer  death,  the  21  Jac.  I.  c«  6.  allowed,  that  when  convicted 
of  larcenies  under  the  value  of  ten  shillings,  they  should,  m* 
stead  of  receiving  judgment  to  die,  be  sentenced  to  be  whipped^ 
stocked,  or  imprisoned  for  any  period  not  exceeding  a  year. 
And,  when  by  the  19  Geo.  III.  c.  74.  s.  3.  the  ignominy  otbrand- 
iiig  in  the  hand  was  abolished,  the  court  were  empowered,  in 
its  room,  in  every  case  except  that  of  manslaughter,  to  order 
the  offender  to  be  either  publicly  or  privately  whipped,  not  more 
than  three  times  for  the  same  offence.     At  the  same  time,  id 
in  order  to  prevent  collusion,  it  was  directed  Aat  every  private 
whipping  should  take  place  in  the  presence  of  three  persons, 
who  in  the  case  of  women  are  to  be  females.     Besides  ^^eae 
cases  of  clergyable  felony,  whipping  is  commonly  inflicted  for 
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minor  offences,  which  display  meanness  of  disposition,   and 
come  before  jusitices  at  the  quarter  sessions  of  the  peace. 

The  punishments  of  the  pillory  and  tumbrel,  are  of  very  early  Punish- 
origin;  they  are  said,  indeed,  to  have  been  used  even  in  thepj^Jfy. 
times  of  the  Saxon  Heptarchy  («).  The  former  is  derived  from 
the  pilastre  and  signifies  a  pillar  or  column;  and  as  it  is  a  wood- 
en machine  in  which  the  neck  of  the  culprit  is  inserted,  it  was 
called  in  old  law  Latin  collistrigium,  from  that  circumstance  (a)« 
The  latter,  which  is  now  obsolete,  originally  signified  a  dung- 
cart,  and  was  used  as  another  means  of  exposure  (6),  Accord- 
ing  to  some  authorities,  it  seems  to  have  been  synonymous  with 
the  trebutchet  or  ducking  stool,  which  was  used  as  a  pimishment 
for  scolding  women  (r).  The  stocks,  formerly  called  furcae,  seem 
to  be  of  equal  antiquity  (d).  These  instruments  of  correction 
were,  by  common  law,  to  be  erected  and  maintained  by  the  lord 
of  ©very  leet,  who  might  lose  the  liberty  by  default  (^),  or  be 
fined  for  his  neglect  to  the  king  (/).  And  by  the  51  Hen.  III. 
St.  6«  s.  2.  a  pillory  of  convenient  strength  is  to  be  maintained  in 
every  town  as  an  appendage  to  the  market.  And  by  51  £dw.  I. 
de  pistoribus,  it  was  further  directed  to  be  of  sufficient  strength 
in  order  that  execution  might  be  done  without  peril  to  the  body  . 
of  the  offender.  It  seems  to  be  the  practice  in  Middlesex,  %vhen 
a  deJGehdant  is  set  in  the  pillory,  for  the  prosecutor  to  defray  aH 
the  charges  of  carrying  the  sentence  into  effect,  but  it  has  been 
decided  that  the  sheriff  has  no  legal  demand  on  the  occasion  (^). 

Of  all  disgraceful  punishments  that  of  the  pillory  is  ^regarded   ["^9^98] 
as  the  most  ignominious  (A).  The  time  when  it  shall  be  executed 
is  generally,  in  the  King^s  Bench,  left  to  the  sheriff;  for  the 
rule  (i)  is  drawn  up  *'  that  the  gaoler  or  marshal  deliver  the    ' 
-defendant  to  the  sheriff;  and  that  the  sheriff  do  set  him  in  and  , 
upon  the  pillory,  for  an  hour,  between  the  hours  of  ten  and 
twelve  on  [leaving  the  day  in  blank]  and  then  deliverhim  to  the 
marshal,  &c."  and  this  blank  is  afterwards  filled  up  at  the  discre- 
tion of  the  sheriff  ()()•    But  if,  in  consequence  of  illness,  after 


[z)  3  Inst.  219.  (tf^Cro.  £liz.  698.  Com.  Dig.  Turn- 
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sent  to  the  common  gaol ;  but  by  5  Ann  c.  6.  s*  2.  perscms  cob* 
victed  of  theft  or  larc^iy  may  be  sent  to  the  house  of  correc- 
tion; and  by  the  6  Geo.  I.  c.  19.  vagrants  smd  other  offendets 
charged  with  small  crimes,  may  be  sent  to  either,  according^  to 
the  discretion  of  the  justices* 

A  variety  of  very  beneficial  regulations  have  been  at  difFerent 

[*801]   times  made  by  the  legislature  to  correct  the  ''^abuses  of  pri- 

'  sons  (rvy     Thus  by  22  and  23  Car.  II«  c;  20.  the  felons  and 

debtors  are  to  be  kept  in  distinct  apartments,  under  pain  of  the 

•  forfeiture  of  office  in  the  party  offending,  and  treble  damages 

to  the  individual  injured  by  the  transgression.  The  selling  of 
all  spirituous  liquors  in  gaols,  prisons,  or  houses  of  correction  is 
prohibited  under  severe  penalties,  and  no  license  for  that  pur- 
pose is  ever  to  be  granted  (^x).  And  the  gaol  distemper  being 
supposed  to  arise,  in  a  great  degree,  from  the  want  of  cleanliness 
and  a  sufficient  ventilation  of  air,  the  14  Geo.  III.  c.  59*  points 
out  a  variety  of  methods  to  prevent  this  evil  for  the  future ;  di- 
rects the  justices  at  sessions  to  order  the  walls  and  ceilings  to 
be  whitewashed  once  every  year;  the  whole  to  be  regularly 
ventilated  and  cleansed ;  rooms  to  be  set  apart  for  those  who 
are  sick,  and  bathing  tubs  or  baths  to  be  provided  a^d  used 
when  they  are  found  requisite  (t/).  A  copy  of  the  piovisions 
of  this  statute  is  also  to  be  placed,  in  legible  characters,  in  some 
conspicuous  part  of  the  prison  (z).  A  regular  and  experienced 
surgeon  or  apothecary  is  to  be  appointed  at  a  certu'n  salary  to 
attend  every  prison,  and  to  report  to  the  justices  in  quartar  ses- 
sions the  state  of  the  health  of  the  prisoners  (a).  The  magis- 
trates are  also  empowered  to  order  clothes  for  the  prisoners 
when  they  see  occasion,  to  prevent-  them  from  being  kept  under 
ground  when  it  is  possible,  and  generally  to  make  such  orders  for 
restoring  or  preserving  health  as  th^y  shall  cmisider  expedient  (by 
As  the  fees  and.  charges  taken  in  prisons  were  found  to  be  a 
source  of  considerable  oppression,  it  was  thought  necessary  to 
regulate,  in  some  degree,  this  tax  upon  wretchedness.  To  this 
end  it  was  provided  by  32  Geo.  II.  c.  28.  (c)  that  the  chief  justices 

|]*'802]  and  chief  baron  of  the  ^courts  at  Westminster^  or  two  of  them. 


(to)  3  Esp.  B.  231.  (z)  S.  1, ' 
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with  the  mayor  and  two  aldermen  of  the  city  of  London,  or 
three  aldermen  if  the  i^yor  be  absent,  and  three  justices  of  the 
peace  for  Middlesex  {d)  and  Surrey,  shall  meet  and  settle  a  ta- 
ble of  fees  to  be  taken  by  the  gaolers  of  the  prisons  in  those 
counties  and  in  the  city  of  London,  and  vary  it  from  time  to  time 
as  they  shall  see  occasion  (e).    The  same  ^ty  is  also  imposed 
on  the  justices  of  the  peace  in  every  county  throughout  the 
realm;  except  that  the  tables  they  settle  are  subject  to  the  revi- 
sion of  the  justices  of  assize  in  England,  and  the  justices  of 
great  sessions  in  Wales  and  Chester  (f).    By  the  same  act,  au- 
thority is  given  to  the  same  respective  magistrates  to  make  rules 
for  the  better  goyemment  of  the  prisons  over  which  their  juris- 
diction extends  ( j").     Copies  of  these  tables  of  rules  and  fees,  if 
relating  to  any  prison  of  the  courts  at  Westminster,  are  to  be 
enrolled  there,  and  placed  in  the  country  on  the  rolls  of  the 
sessions;  others  are. to  hang  up  in  every  court  of  session  or  as- 
size; and  others  to  be  placed  in  a  conspicuous  part  of  the  gaol, 
where  all  die  prisoners  may  freely  inspect  them  (A).  The  judgfss 
m  Westminster  Hall  are  to  appoint  a  day  in  every  term  to  in- 
quire how  far  these  provisions  have  been  followed,  having  given 
eight  days'  notice  to  the  prisoners,  in  order  that  they  may  ^eek 
redress,  and  the  justices  of  assize  are  to  investigate  for  the  same 
purpose,  and  expressly  charge  the  grand  jury  to  institute  similar 
inquiries  (i).     If,  on  investigation,  the  gaoler  or  any  other  per- 
son shall  be  found  to  have  acted  contrary  to  the  tables  of  fees,  he 
will  be  liable  to  forfeit  to  the  party  from  whom  he  has  extorted 
the  money,  the  sum  of  £50^  besides  treble  costs  of  the  action  (k). 
And  as  this  act  was  found  to  be  insufficient  by  reason  of  neglect 
in  regulating  *the  tables  of  fees,  its  provisions  were  further  en-   [*80o j 
forced  by  31  Geo.  III.  c.  46.  s.  15.,  which  compelled  all  justices 
of  the  peace,  within  twelve  months  after  it  was  passed  to  make 
out  a  proper  tabic  offee^  to  be  taken  by  the  keepers  of  prisons, 
and  empowered  them  to  make  a  reasonable  compensation  to 
those  o&cers  in  lieu  of  the  profits  of  which  they  were  thus 
divested.     If  a  gaoler  or  officer,  contrary  to  these  regulations, 
receive  excessive  fees  or  charges,  the  prisoner  may,  notwith- 


id)  3  Esp.  Bep.  231.  (h)  S.  6. 

(O  S.  5.  h)  8.  7,  8. 

(/)  S.  5.  (k)  S.  t2. 
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ibanding  his  acquiescence^  sue  him  to  recover  back  the  money, 
though  it  has  been  paid  over  to  the  magfetrates  (/)• 

Provision  has  also  been  made  for  the  r^gious  instruction  of 
prisoners.    Justices  of  the' peace  are  authorized  to  inquire  infib 
the  number  of  clergymen  requisite  to  perform  divine  service 
according  to  the  rites  of  the  church  of  Eng^d,  and  to  appcont 
those  whom  they  mzf  think  fit  for  the  duty,  on  salaries  not  ex- 
<xeding  £50  per  annum  (m),  to  be  paid  out  of  die  county  rates 
by  the  treasurer  (n).    An  opportunity  has  also  been  awarded  to 
such  prisoners  as  are  not  sentenced  to  hard  labour  to  work  with 
profit  to  themselves;  for  the  justices  at  sessicms  may  pityvide  a 
stock  of  materials  to  be  paid  for  out  of  the  county  rate,  and 
make  general  orders  respecting. their  proper  disposal,  so  that 
the  sum  paid  do  not  exceed  the  rate  of  6€L  a  week  for  any  one 
parish  ((?)•     And  this  limitation  has  since  been  done  away,  and 
the  justices  may  appropriate  any  sum  to  this  purpose  which 
they  shall  think  proper  (/r). 

The  imemal  management  of  gaols,  used  as  houses^  of  correc- 
tion, was  subjected  to  a  variety  of  useful  regulations  by  the  31 
Geo.  Ill*  c.  46*  By  that  statute,  the  justices  of  the  peace  are 
authorized  to  appoint  governors  for  every  place  within  their 
^#804]  jurisdiction  used  as  a  place  of  ''^'confinement  for  persons  in  exe- 
cutifm,  removable  at  their  pleasure,  and  to  be  paid  out  of  the 
county  rate  by  salaries  fixed  according  to  their  discretion  (f). 
Two  justices  are  to  be  appointed  at  every  quarter  sessions  as 
visitors  of  all  the  prisons  and  houses  of  correction  widnn.the 
district  which  duty  they  are  to  perform  at  least  three  times  in 
every  quarter  (r).  The  power  of  inspection  is  not,  however, 
confined  to  them;  for  any  justice  of  the  peace  may  examine  the 
places  of  confinement  within  his  jurisdiction  when  he  pleases  (i); 
and  any  abuses  discovered  eidier  by  the  report  of  the  visitors, 
or  otherwise,  are  to  be  rectified  by  the  magistrates  assembled 
in  session  (f).  Rules,  bye  laws,  and  orders  are  also  to  be  made 
according  to  the  direction  of  the  32  Geo.  IL  c.  28.  respecting 
debtors,  and  the  24  Geo.  III.  c«  56.  as  to  cleanliness  and  health, 
•as  well  as  any  other  directions  which  may  be  consistent  widi 


[  0  3  Esp.  R.  231.    1  Taunt.  359.  (p)  31  Geo.  m.  c.  46.  9. 12. 

[m)  IS  Geo.  III.  c  58.  s.  1.  (q)  8.  1. 

[h)  S.  2.  .  (r)  S.  5. 

Co)  19  Car.  H.  c  4.  s.  1.    12  Geo^  («)  S.  5. 

H.  c.  29.  (t)  S.  5.  * 
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humanity  and  justice  (u)*  Provisions  are  also  made  for  pro- 
curing the  means  of  industry  to  those  ^wrho  are  able  to  work  in 
the  way  we  have  already  stated  (w);  and  the  justices  are  di- 
rected to  order  such  sums  of  money  out  of  the  county  rate  as 
may  be  necessary  for  the  support  of  those,  who  are  unable  to ' 
support  themselves  (x)»  And  for  the  encouragement  of  a  dis- 
position to  reform,  the  visitors  are  directed  to  report  cases  of 
extraordinary  diligence  or  merit  in  the  convicts  to  the  judges 
at  the  assizes,  who  may  recommend  them  to  the  royal  mercy; 
and  if,  in  consequence  of  this  notice,  the  term  of  their  confine- 
ment is  shortened,  they  are  to  receive,  on  their  discharge,  a  « 
siun  of  money  not  less  than  five,  nor  exceeding  twenty  shillings, 
with  necessary  clothmg,  which  the  county  rate  will  be  chai|ged 
to  defray  (^).  As  we  have  already  stated  the  application  "i^of  [^BQS] 
thb  act  to  transportation  (2),  and  its  provisions  respecting  fees^ 
it  wiU  be  unnecessary  to  repeat  diem  {a).                                            •  ' 

Houses  of  correction  are  included  in  this  statute,  atdd  have 
by  other  provisions  been  made  subject  to  nearly  the  same  regu- 
lations with  the  common  prisons  (^).  These  places  of  confine- 
ment w^e  originally  built  for  setting  vagrants  to  work  by  vir- 
tue of  7  Jac.  I.  c.  4.  and  are  used  as  well  ais  other  prisons  for 
the  punishment  of  those  who  are  condemned  to  hard  labour. 
For  persons  in  this  situation  separate  apartment^  are  to  be  pro- 
vided, so  that  they  may  hold  no  communication  with  the  other 
prisoners  (c)«  Distinct  paits  of  the  house 'of  correction  are  to 
be  appointed  for  women  (d).  The  justices  are  to  furnish  these 
prisons  as  soon  as  they  are  erected  with  mills,  looms,  and  other 
utennls  for  work,  and  from  time  to  time,  with  all  the  raw  ma- 
terials for  labour  (e).  They  may  also  appoint  a  temporary  as-* 
sistant  to  inaitruct  the  prisoners  in  any  occupation  they  think  it 
advisable  for  them  to  pursue  {fy  The  governor  is  authorized 
to  handcuff  any  who  appear  to  be  refractory  or  show  a  disposi- 
tion to  escape;  but  he  must  give  notice  of  the  circumstance 
within  forty-eight  hours  to  one  of  the  visitors,  and  cannot  con- 


■•^- 


i: 


(tt)  S.  6.  c.  33.  s.  2.    17  Geo.  H.  c.  5.    22  Geo. 

w)  S.  12.  m.  c.  64.    24  Geo.  m.  seas.  2.  c.  55. 

t)  S.  13.  (c)  22  Geo.  m.  c.  64.  s.  1. 

(y)  S.  14.  (d)  22  Geo.  HI.  c,  64.  s.  1. 

(z)  Ante  •793,  (e)  22  Geo.  m.  c  64.  s.  3. 

(a)  S.  15.  (/)  10.  ibid 

(b)  17  Geo.  n.  c.  15.    14  Geo.  H. 
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tinue  the  restraint  for  more  than  six  days  widiont  m.  order  ia 
writing  from  one  of  them(^)*     The  governor  may  employ 
those  who  are  generally  committed  to  his  care  without  any  di- 
rection that  they  are  to  be  kept  to  hard  labour,  in  any  wc»t 
*  that  is  not  severe,  but  is  to  pay  to  them  half  of  the  money  tii^ 
earn  in  this  way  on  their  discharge  (A).     Returns  are  regulariy 
to  be  made  by  the  keepers  to  the  sessions,  of  the  circumstances 
and  conduct  of  every  individual  in  their  custody,  on  which 
p806]    ^Hhe  court  may  give  such  directions  as  they  think  fit  for  the 
future  (i).     Provisions  are  also  made  for  visiting  houses  of  cor- 
rection like  those  which  apply  to  other  prisons  (i).     A  chap- 
lain is  to  be  appointed  by  the  quarter  sessions  to  perform  di« 
vixi^  service  every  Sunday  to  the  prisoners,  with  a  salary  net 
/        exceeding  ^glOO  per  annum,  to  be  fixed  at  the  discreticxi  of  the 
magistrates  (/).     Every  clergyman  Aus  employed,  in  order  to 
entitle  himself  to  receive  his  salary,  must  keep  a  journal  in  a 
book  to  be  provided  for  that  purpose,  in  the  gaol  or  house  of 
correction  in  which  he  is  employed,  in  which  journal  he  must 
enter  the  times  of  his  attendance  at  such  gaol  or  house  of  cor- 
rection, with  any  observations  which  may  occur  to  him  in  the 
performance  of  his  duty  (m)»     AH  wine,  ale,  and  spirituous  li- 
quors are  expressly  forbidden  to  the  prisoners  (n).     Annexed 
to^the  22  Geo.  III.  c,  64.  are  several  rules  and  regulations  for 
the  days,  times,  and  hours  of  work,  th^s^  nature  of  the  employ- 
ment, the  separation  of  the  male  and  female  prisoners,  the 
food  with  which  they  are  to  be  supported,  the  ofiehces  punish- 
able by  the  governor  and  his  discretionary  power  to  order  those 
who  disobey  to  closer  confinement;  and  these  are  to  be  printed 
in  legible  characters,  and  fixed  in  some  conspicuous  part  of 
every  house  of  correction  (o).     The  expenses  of  executing  aB 
these  provisions  are  by  the  provisoes  of  the  respective  acts  to  be 
defrayed  out  of  the  county  rate  (/»). 

A  further  improvement  on  prison  discipline  has  also  been  at- 
tempted in  the  present  reign,  but  has  only,  in  one  instance, 
been  carried  into  eiFect.     The  19  Geo.  III.  c  74.  contains  di- 


(^)  22  Geo.  m.  c.  64.  s.  11.  (m)  55  Geo.  HI.  c  48. 

(A)  S.  7.  (»)  22  Geo.  ffl.  c.  64.  a.  3. 

(i)  S.  3.  (o)  22  Geo.  HI.  c.  64.  s.  4. 

(A:)  7  Jac.  t.  c.  4.  8.  9.    7  Geo.  H.  Ip)  7  Jac.  I.  c.  4.  s.  6.    17  Geo.  H. 

C.  5.  s.  31.  c.  5. 8. 33.    22  Geo.  III.  c.  64w  8.  is  13. 

(0  22  Geo.  m.  c.  64. 8. 12.  13  Geo.  24  Geo.  OL  sess.  2,  c  55, 
m.  c.  58.    55  Geo.  m.  C.  48, 
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rections  for  the  erecting,  maintaining,  *and  goverhing  two  peni-  r*8073 
tentiaiy  houses  on  a  very  extensive  scale,  one  fcr  the  reception  ' 
of  male,  and  the  other  of  female  convicts,  who  should  be  sen- 
tenced to  imprisonment  and  hard  labour  in  lieu  of  transporta- 
tion to  Ae  colonies.  Nothing  effe|Ctual  seems,  however,  to  have 
been  done  in  pursuance  of  this  statute.  At  length  an  inge- 
nious plan  was  laid  before  the  lords  commissioners  of  the  trea- 
sury, by  tlie  celebrated  Jeremy  Bentham,  which  had  for  its  ob- 
ject a  most  extensive  scheme  of  reformation  among  convicts  in 
a  building  to  be  called  the  Panopticon,  from  its  being  surveyed 
in  its  most  distant  cells  from  the  apartment  of  the  governor  in 
the  centre.  For  this  purpose,  the  lords  of  the  treasury  entered 
into  a  contract  with  Mr.  Bentham  £tr  the  management  of  one 
thousand  male  convicts,  according  to  his  plan ;  a  piece  of  ground 
was  purchased  at  Millbank,  and  preparations  were  fast  advanc- 
ing to  the  fulfilment  of  the  design.  It  was,  however,  thought 
proper  in  this  stage  of  the  proceedings  to  relinquish  the  inten- 
tion by  the  legislature;  Mr.  Bentham  was  indemnified  for  his 
expenses,  and  the  preniises  purchased  were  applied  to  the  erec- 
tion of  a  penitentiar)'  house,  on  a  less  adventurous  plan,  for  the 
criminals  of  London  and  Middlesex;:  (7).  By  the  52  Geo.  III. 
c.44.  minute  directions  are  givai  for  the  internal  regulation  of 
this  place  of  confinement,  which  it  is  unnecessary  to  detail,  as 
they  diflPer  little  from  those  appointed  for  houses  of  correction, 
except  that  offenders  are  divided  into  classes  (r),  are  dis- 
tinguished by  a  particular  dress  (^);  and  that  rewards  are  re- 
gularly to  be  given  to  the  deserving  (^).  Should  this  experi- 
ment prove  successful,  it  is  to  be  hoped  that  measures  will  be 
taken  to  extend  it  to  other  parts  of  the  kingdom,  or  to  make  a 
considerable  improvement  in  the  actual  state  of  prison  disci- 
pline. 

♦Before  we  dismiss  the  subject  of  imprisonment,  it  may  be  [*808] 
proper  to  observe,  that  every  gaoler  is  by  the,  common  law 
bound  to  treat  his  prisoners  with  humanity  (;/),  and  that  if  he 
oppress  or  confine  more  stricdy  than  the  law  allows  any  one  in 
his  custody,  so  that  he  die  in  consequence  of  ill  treatment,  the 
party  offending  will,  by  the  common  law,  be  guilty  of  mur- 


(g)  52  Geo.  lU.  c.  44.  (/)  S.  22. 

(f)  S.  23.  (w)  3  Esp.  B.233. 

(*)  9.  25. 

Vol.  I.  40 
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dcr  (w).  And,  therefore,  if  the  keeper  of  a  prison  takes  a 
person  in  his  custody  into  a  room  where  an  infecUous  disorder 
is  known  to  be,  and  detains  him  there  against  his  will  so  that 
he  catch  it  and  die,  it  will  be  felony  in  die  c^ender(x-);  or,  if 
he  confine  a  prisoner  in  a  damp  and  loathsome  room,  without 
fire  or  any  convenience  for  the  purposes  of  nature,  so  that  be 
die  ^*'  by  duress  of  imprisonment,"  he  will  be  liable  to  pumsh- 
•  ment  as  a  murderer  (y).  And  therefore  it  is,  that  whenever  a 
man  dies  in  prison,  whether  by  accident  or  disease,  the  coroners 
must  sit  upon  his  body  to  ascertain  the  true  cause  of  his 
death  (z).  On  the  odier  hand,  the  keeper  or  governor  has  full 
power  to  secure  a  felon  with  irons  if  there  is  danger  of  his 
escaping  (a).  And  in  cas«  of  an  actual  attempt  to  fly,  and  an 
assault  made  on  himself,  he  will  be  justified  in  killing  the  pri- 
soner whose  flight  cannot  otherwise  be  prevented  {b)»  And  if 
he  or  any  of  his  officers  be  killed  in  the  affray  it  will  be  murder 
in  all  aiding  th^  resistance  (r). 
Punish-  Fines  are  the  lowest  species  of  punishment,  which  courts  of 

finest  °  justice  have  power  to  inflict  (^).  There  was,  indeed,  a  time 
when  they  formed  almost  the  only  penalty  to  which  the  opulent 
[♦809]  were  liable,  when  murder  itself  was  ♦commuted  for  by  a  sum 
of  money,  when  judges  were  in  many  cases  mere  agents  for 
the  crown,  and  collectors  for  the  treasury  (e)»  These  abases 
«  have,  however,  long  ceased  to  impede  the  course  and  degrade 
the  character  of  public  justice.  Fines  are  now,  for  the  most 
part,  retained  in  cases  where  they  are  peculiarly  proper,  and 
where  the}-  are  in  general  applied  to  remedy  the  evil  indicted. 
As  to  their  degree,  it  is  expressly  declared  by  magna  charta, 
that  excessive  fines  ought  not  to  be  demanded  (f)^  and  such 
only  ought,  therefore,  to  be  imposed,  as  the  circumstances  of 
the  party  will  sustain.  And  by  the  bill  of  rights  all  excessive 
fines,  as  well  as  cruel  punishments  are  declared  illegal  (^).    All 


(to)  3  Inst.  91.  Post.  321,  2.  Bam.  {*)  1  Hde,  496.    Bum  J.  Gaol  & 

J.  Gaol  &  Gaoler,  VII.  Gaoler,  VII. 

(x)  2  Stra.  854.     1  naroard,  204>  (c)  Post.  321.     Bum  J.  Gaol  & 

240,253,275.     Post.  322.  Giwler,  VII.                         -».  wmh  « 

(r)  2  Stra.  882.  2  Ld.  Raym.  1574.  (d)  See  11  rtarff.  St.  Tr.  292. 

(z)  3  Inst  91.     Fo8t  321.     1  Hale,  (e)  3  Salk.  32.  Ante  •711.  as  to  im- 

4:>2.     2  Hale,  57,    Bum  J.  Gaol  &  policy  of  punishment  by  fine. 

Gaoler,  Vll  ffy  g  Hen.  UI.  c.  14, 

*  ^o  ^  }^^^'^\S!^^ ^  ^^^-  ®""^  ^^)  1  W.  &  M.  sesB.  2.  c.  2.  s.  11. 
J.  Gaol  &  Gaoler,  VH. 
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fines  and  amerciaments  belong  of  right  to  his  majesty  (A).  The 
diflfercnce  between  these  two  penalties  is,  that  the  latter,  though 
ordered  by  the  court,  is  affeered  or  fixed  by  the  jury,  but  the 
former  is  determined  on  by  the  judges  and  forms  a  part  of  their 
sentence  (i)«  It  seems  tliat  whenever  fine  and  ransom  are  men- 
tioned in  a  statute,  the  latter  imports  a  sum  three  times  the 
amount  of  the  former  (i).  When  an  act  of  parliament  directs 
a  fine  at  the  will  of  the  king,  this  is  always  understood  to  mean 
at  the  discretion  of  the  judges,  and  they  fix  it  at  their  pleasure 
within  constitutional  boundaries  (/).  But  where  a  statute  spe- 
cifies the  sum  to  be  forfeited,  the  court  have  no  power  to  miti- 
gate it  after  conviction  (m).  Nor  have  the  King's  Bench,  in  any 
case,  authority  to  lessen  a  fine  imposed  by  an  inferior  tribunal; 
but,  in  both  these  cases,  redress  may  be  obtsdned;  in  the  former 
case  in  the  court  of  exchequer  («),  and  in  the  latter  by  peti- 
tion to  the  lords  of  the  treasury  (<?).  Though  we  have  seen 
that  *the  defendant  may  be  fined  in  his  absence  (/>),  he  cannot  [*810] 
move  the  court  to  mitigate  it,  unless  he  appear  in  person  (y). 
When  a  married  woman  is  convicted  of  a  misdemeanour,  some 
other  punishment  will  be  imposed  in  lieu  of  a  fine,  because,  in 
contemplation  of  law,  she  can  have  nothing  with  which  she 
may  pay  it  (r).  Though  the  fine  of  right  belongs  to  the  crown; 
the  court  of  King's  Bench,  having  the  king's  privy  seal  for  that 
purpose,  may  give  a  third  of  it  to  the  prosecutor,  in  satisfaction 
of  the  injuries  he  has  sustained  from  the  defendant  (s)»  And 
it  is  said  to  be  the  constant  practice  of  that  court  to  intimate 
a  design  of  mitigating  the  fine  to  the  king,  if  the  offender  will 
pay  the  prosecutor's  costs,  and  make  satisfaction  for  his  da- 
mages (f).  In  the  case  of  indictments  for  suffering  highways 
to  continue  in  bad  repair,  the  right  of  the  crown  to  the  fine, 
which  in  these  cases  is  the  usual  pimishment,  is  entirely  taken 
away,  and  instead  of  being  returned  into  the  exchequer,  is  to 
be  applied  to  the  amendment  of  the  evil  for  which  the  prosecu- 


(A)  3  Balk.  32.  (•)  8  T.  R.  618.  n.  (d.) 

(0  8  Co.  40.    3  Salk.  33.  (p)  Ante  *695,  *6. 

Ik)  2  Dyer,  232.  a.    3  Salk.  33.   4  {g)  1  Vent.  209,  210.    3  Salk.  33. 

Bla.  Com.  380.  ace.    Co.  lit  127.          (r)  B.  T.  H.  279. 

cont  it)  1  Keb.  487.  Hawk.  b.  2.  c.  25. 

(0  3  Salk.  33.    4  Inst  71.  b.  3.    Bac.  Abr.  Indictment,  A. 

m)  3  Salk.  33.  (f)  Hawk.  b.  2.  c  25.  f.  3.    Bac. 


(m] 


3  SiOk.  33.  Abr.  Indictment,  A. 
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tion  was  instituted  («)•  And  though  the  road  be  put  in  r^Mur, 
the  court  will  not  accede  to  a  motion  of  a  defendant  bound  to 
repair  ratione  tenurx,  to  set  a  nominal  fine,  until  he  has  paid 
the  costs  of  the  prosecution  (w).  Though,  where  a  parish  has 
been  indicted,  such  a  motion  is,  of  course,  without  pa3rment  of 
the  costs  (x*).  But  where  the  prosecutof  is  entided  to  costs  the 
court  will  not  allow  him  to  move  in  aggravation  of  the  fine, 
after  they  have  been  taxed  by  the  master,  unless  he  will  aban- 
don the  taxation  (y). 
[♦811]  If  the  defendant  will  not  pay  the  fine  a  csipias  pro  fine  *niay 
be  awarded  (z).  A  levari  facias  may  also  be  i^ued  after  con- 
viction of  an  indictment  for  not  repairing  (a).  If  the  king  b 
willing  to  remit  the  fine,  the  attorney  general  must  acknow- 
ledge satisfaction  by  an  entry  to  that  effect  on  the  record  (d^ ; 
but  it  should  seem  that  the  defendant  is  not  entided  to  his  dis- 
charge, from  imprisonment  in  respect  of  such  fine,  on  the 
ground  of  his  being  an  insolvent  debtor,  as  it  is  not  a  debt,  but 
a  punishment  for  a  crime  (c). 
Of  punish-  Besides  these  punishments  there  are  others  which  may  inci- 
iaferal  to  '  dentally  flow  from  the  sentence  to  particular  individuals.  Thus 
the  sen-  an  attorney  convicted  of  a  clergyable  felony  will  be  struck  off 
the  rolls,  though  the  conviction  was  five  years  before,  and  his 
subsequent  conduct  uniinpeachable,  not  so  much  to  punish  him, 
as  to  keep  free  from  reproach  the  profession  of  which  he  was  a 
member  (</).  And  if  an  attorney  practise  after  he  has  been 
convicted  of  forgery,  perjury,  subornation  of  perjury,  or  com- 
mon barratry,  he  is  liable  to  be  transported  by  order  of  a  judge, 
upon  a  summary  application,  without  the  intenention  of  a 
jury  (e).  On  the  same  principle,  a  spiritual  person  convicted 
of  manslaughter  at  common  law,  may  be  libelled  agdnst  in  the 
spiritual  court,  in  order  to  a  deprivation,  notwithstanding  the 
allowance  of  his  clergy  (f).  A  member  of  parliament  con- 
victed of  an  infamous  crime,  may  be  expelled  the  house  of  com- 
mons, and  degraded  from  the  honours  of  knighthood,  though 


(u)  13  Geo.  ni.  c.  78,  s.  47.  1  Bla.  form  of  entry  of  satisfaction.    Trem. 

R.  602.  P.  C.  303.    4  Harg.  St.  Tr.  760. 

(v)  1  Bla.  Rep.  602.  (c)  2  M.  &  S.  201.  ac.  4  Burr.  2142. 

(x)  1  Bla.  R.  295.  13  East,  190.' 

(y)  2  Ld.  Ravm.  854.    1  Salk.  SS.  (d)  Cov-p.  829.    Tidd,  82. 

(z)  1  Salk.  56,  (e)  12  Geo.  I.  c.  29.  s.  4.  Tidd,  82. 

(a)  Com.  D.  Execution.  (/)  Cro.  J.  430. 

(b)  Bunb.40.  Trem.  P.  C.  303.  see 
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it  seems  his  constituents  may  re-elect  him  as  their  representa- 
tive if  they  think  proper  (g). 

In  general,  the  sentence  of  the  law  will  be  no  protection  *to  [*812] 
the  convict  against  any  civil  action  to  which  he  may  be  liable  (A).  ^^^  ^a^. 
He  cannot,  indeed,  be  charged  with  a  declaration,  or  in  execu-  tion. 
lion  without  leave  of  the  court  in  whose  custody  he  remains,  in 
term  Ume,  or  of  a  judge  in  vacation  (i).  And  as  the  court  of 
common  pleas  cannot  change  the  custody^  they  will  not  grant 
a  habeas  corpus,  to  bring  up  a  prisoner  in  gaol,  on  behalf  of  the 
crown,  in  order  to  charge  him  with  a  declaration  at  the  suit  of 
one  of  his  creditors  (k).  But,  in  general,  leave  will  be  granted, 
on  motion,  by  the  court  of  King's  Bench,  to  charge  a  defendant 
in  the  custody  of  the  marshal,  with  a  suit,  even  though  under 
sentence  of  death  for  felony  or  treason  (/)•  The  right  of  the 
king  tannot,  it  is  true,  be  defeated  by  such  permission;  for  he 
may  still  command  execution  to  be  done  on  his  body  (m),  and  if 
a  pardon  be  actually  granted  to  him  under  the  great  seal,  on 
condition  of  transportation,  the  court  will  not  permit  the  inten- 
tion of  the  crown  to  be  defeated,  by  allowing  creditors  to  throw 
an  obstacle  in  the  way  of  his  departure,  but  will  make  it  a  part 
of  the  rule,  that  the  defendant's  person  shall  not  be  taken  in  ex- 
ecution (n)*  There  is,  indeed,  a  distinction  taken  between  a 
pardon  actually  obtained,  and  a  mere  promise  to  grant  one;  for, 
in  the  latter  case,  the  court  will  not  interfere  to  discharge  the 
prisoner  (oy  And,  in  no  case,  can  any  court  order  a  prisoner 
in  the  house  of  correction,  or  any  other  custody,  except  its  own, 
to  be  brought  up  by  habeas  corpus  ad  respondendum,  for  the 
purpose  of  being  charged  with  bailable  process.  So  that,  whilst  a 
party  is  in  such  confinement,  he  cannot  be  sued  otherwise  *than  [*813] 
by  issuing  process,  and  entering  continuances  on  the  roll,  in 
order  to  prevent  die  operation  of  the  statute  of  limitations  (^)« 

When  a  criminal  has  given  bail  to  a  civil  action,  who 
are  anxious  to  discharge  themselves  from  further  liability,  they 


(^)  Lord  Cochnne's  case,  Journals  (k)  3  N.  R.  245. 

of  House  of  Commons,  1814.  (l)  Post.  62,  3.  1  Wils.  217.  1  Bla. 

(A)  2  Stra.  873.    Post.  61.    1  Bla.  Rep.  30.    R.  T.  H  190. 

Rep.  30.    2  Anders.  38,  40.    2  Ld.  ( m)  Post.  62,  3. 

Raym.  1572.    1  WUs.  217.  (n)  2  Salk.  500.    7  Mod.  153.    2 

(i)  Sir  Tha  Raym.  58.    1  Sid.  90.  Ld.  Raym.  1573,  84a    2  Stni.  848. 

1  Lev.  124, 146.    I  Salk.  354.    Post.  (o)  Post.  62.    1  Bk.  Rep.  30. 

62.    Tidd,  400, 1.  (p)  9  EM,  154. 
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may  sue  out  a  habeas  corpus  cum  caus&,  on  the  crown  side  (r), 
to  bring  up  the  defendant  before  the  court  of  King^s  Bench, 
who  will  remand  him  to  his  former  custody,  and  enter  an  exo- 
neretur  on  the  bail  piece,  as  to  his  sureties  (s)p    But  the  bail 
must  justify  before  the  writ  will  be  granted  them  (/)•     And  it 
may  be  refused,  if  the  defendant  is  actually  on  board  a  ship  to 
be  transported  to  our  foreign  plantations  (u),  but,  in  such  a  case, 
the  court  wiU  sometimes  permit  an  exoneretur  to  be  entered 
without  bringing  up  the  convict  (w).    Where  the  prison^-  is 
brought  up  in  person  the  court  will,  in  general,  remand  him 
immediately  to  the  custody  in  which  he  was  previously  con- 
fined (x) ;  but,  if  he  be  only  in  prison,  on  a  charge  of  felony, 
they  may  conunit  him  to  Newgate,  on  the  accusation  which  is 
preferred  against  him  (y). 
Entries  o£      I^  ^^  ^^  regular  practice  of  every  keeper  of  a  public  piiaon, 
discharge,  ^^  register  the  discharge  of  each  individual  in  his  custody  when 
his  sentence  expires,  or  he  otherwise  obtains  his  freedom  (z). 
And  these  entries,  until  they  are  falsified,  are  admissible  evi- 
dence to  prove  the  time  when  the  imprisonment  ended  (a). 

Where  the  crown  is  willing  to  remit  any  part  of  die  punish- 
ment, or  entirely  to  excuse  a  fine,  an  entry  of  satisfaction  is  made 
[*814]  on  the  record  by  the  attorney  general  (^).  *Or  if  in  die  coun- 
try he  issues  his  warrant  for  the  clerk  of  assize,  to  acknowledge 
satisfaction  on  die  roll,  which  operates  as  an  entire  dischai;gc  to 
the  party  convicted  (c). 


(g)  9  East,  156.  '  (c).    Tidd,  405. 

(r)  Ante,  •132,  as  to  this  writ  Rule  (y)  7  T.  R,  227. 

to  shew  cause,  7iT.  R.  226.  M  1  Leach,  390,  1,  2. 

(«)  2  Stra.  1217.  9  East,  155.  n.  c.  (a)  1  Leach,  392. 

7  T.  R.  226.    Tidd,  405,  276.  (A)  Bunb.  40.   4  Haig".  St.  Tr.  760. 

(0  7  T.  R.  226.  Ante,  •722.    See  form,  4  Harg.  St. 

u)  4  Butr.  2034.  Tr.  760.    Trem.  P.  C.  303. 


f 


•w)  6  T.  R.  247.    Tidd,  276,  405.  (c)  Bunb.  40. 

(x)  2  Stra.  1217.    9  East,  155.  n. 
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CHAPTER  XXI. 


OF  THE  PnOCEEDlS'GS  AFTER  EXECUTIOJ^^VIZ.    CERTIFI- 
CATES OF  coj\rricTioj>r,  &c,  estreats^restitutioj^ 

OF  STOLEJV  GOODS^REWARDS—IMMUJ^rriE^^COSTS^ 
FEES—ATTORjrEY^S  BILL^AJ>tD  REMEDIES  FOR  MALL 
CIOUS  FROSECUTIOjr. 

♦IN  order  to  prevent  any  second  conviction  for  the  same  [*815] 
offence,  or  the  improper  allowance  of  clergy  more  than  once  to  ^^^  ^f' 
the  same  person,  the  34  &  33  Hen.  VIII.  c.  14.  s.  2.  {a)  directs  convic- 
the  clerks  of  the  peace,  of  the  crown,  and  of  assize,  on  the  out-  allowance 
lawry,  conviction,  or  attainder  of  any  criminal  of  felony  in  their  ^clergy, 
respective  courts,  to  certify  a  transcript,  in  a  few  words,  of  the 
effect  of  the  indictment,  outlaiiny,  or  conviction,  with  the  time 
and  place  where  the  outlawry  or  conviction  occurred,  into  the 
King's  Bench  as  the  supreme  court  of  criminal  jurisdiction, 
where  the  clerk  of  the  crown  is  without  reward,  to  receive 
them.  It  also  directed  the  latter  officer,  in  whose  custody  these 
records  were  thus  deposited,  on  the  application  of  *any  justice   [*8105 
of  gaol  delivery  or  of  the  peace  throughout  the  realm,  to  certify 
th(  names  of  the  parties  convicted,  together  with  the  nature 
of  the  offence  of  which  they  were  found  guilty  (i).     And  when 
by  the  3  W.  &  M.  c.  9.,  the  benefit  of  clergy  was  taken  away 
from  several  descriptions  of  offences,  it  was  enacted  (c)  that 
when  any  convict  is  allowed  that  benefit,  the  clerk  of  the  crown, 
of  the  peace,  or  of  assize,  shall  at  the  request  of  the  prosecutor 
or  any  other  person  on  behalf  of  his  majesty,  briefly  certify  the 
tenor  of  the  indictment,  conviction,  and  allowance  of  the  benefit 
of  the  statute,  which  shall  be  sufficient  evidence  that  the  offend- 
er is  ousted  of  clergy  on  any  subsequent  prosecution  against 
him  {d\ 

After  the  sessions  or  assizes  are  concluded,  it  becomes  the  Ofestreau. 
duty  of  the  clerks  to  make  out  a  proper  estreat  or  list  of  the 


(a)  Dyer,  253,  b.  (d)  S.  7.    Ante,  ^^7  to  •690,  as 

" '  a^  4.  to  benefit  of  clergy. 

S.  7. 
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forfeitures  incurred,  and  ike  fines  inflicted  while  the  court 
sitting  (e).     By  the  7  Hen.  IV.  c*  3.  the  judges  or  justices  be- 
fore whom  the  fines  and  amerciaments  are  made,  are  directed 
to  charge  the  clerks  by  their  oaths  to  be  made;  they  make  ok 
these  documents  distincdy,  by  express  words  of  the  cause  of  the 
loss,  of  the  term  of  the  year,  and  the  parties  who  have  incurred 
the  pecuniary  penalty.  In  pursuance  of  the  same  design,  the  23  fc 
23  Car.  II.  c.  22.  s«  7  &  8.  provides,  chat  all  clerks  of  tbe  peace 
and  town  clerks  shall  deliver  to  the  sheriff  within  tweii^  dajjs 
after  the  29th  September  in  every  year,  a  perfect  estreat  or 
schedule  of  all  fines,  issues,  amerciaments,  and  odier  forfeitures 
whatsoever,  forfeited  in  any  sessions  before  Michaelinas,  under 
the  penalty  of  ig50,  half  to  be  paid  to  the  king,  and  hatf  to  the 
informer.     And  they  are  compelled  under  a  similar  penalty,  on 
or  before  the  second  Monday  after  the  morrow  of  AU  Sends, 
r*8ir]   to  deliver  into  the  court  of  Exchequer,  %  duplicate  certificate 
and  estreat  of  the  estreats  and  schedules  thus  delivered  to  the 
sherifT.     On  this  occasion,  they  are  to  make  oath  that  they  hare 
carefully  examined  the  matters  contained  in  the  estreat,  and 
that  to  the  best  of  their  knowledge,  they  have  duly  inserted 
©very  forfeiture  {f).     If  it  be  discovered  that  they  have  widi- 
held  or  miscertified  any  part  of  the  forfeitures,  they  are  to  for- 
feit  treble,  to  lose  tlieir  post,  and  to  be  rendered  incapable  of 
holding  any  office  in  the  revenue  (^). 

As  we  have  now  brought  the  prosecution  to  a  tennination,  it 
will  be  proper  to  examine  to  what  the  prosecutor  is  entitled  in 
case  of  a  conviction,  and  what  are  his  liabilities  upon  an  acquit- 
taL  And  the  first  benefit  to  which  he  is  entided  is,  to  the  res- 
titution of  his  goods  after  a  conviction  of  theft  or  robboy. 
At  the  common  law,  this  was  always  the  consequence,  and 
most  frequently  the  object  of  an  appeal  (h).  But,  at  the  com- 
mon law,  there  could  be  no  restitution  of  goods  upon  an  indict- 
ment, because  that  mode  pf  prosecution  is  nominally  instituted 


Restitu- 
tion of 
p^pcrty 
stolen.* 


(«}  Williams  J.  Estreat.  Bum  J. 
Estreat.  See  form.  Bum  J.  Estreat. 
Williams  J.  Estreat.  Last  vol.  Lond. 
edit. 

(/)  4  &  5  W.  &  M.  c.  24.  s.  5.  See 
form  of  oath.  Bom  J.  Estreat.    Wil- 


liams J.  Estreat.    Ifst  vol.  Lond.  ed. 

(^)  22  &  23  Car.  II.  c.  22.  s.  9.  and 
3  Geo.  I.  c.  15. 8. 13. 

(A)  1  Hale,  538.  Com.  Di^.  Jos* 
tice^  A.  4  Bla.  Com.  362.  Bom  J. 
Restitution  of  stolen  goods. 


'  *  As  to  this  flulMect  ia  renenil,  ace  1  Hale,  038  to  M7.    Com.  Dir.  Justieet,  A«   4  Blai^Cook  Mi 
to  164.    BuruJ.  KestitaUttnorstokDgQoiU.    WiUiantt  J.  FelODjr,  vU. 
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by  the  crown  for  the  public  advantage;  and,  therefore,  in  order 
to  favour  the  party  injured  in  bringing  his  appeal,  no  indictment 
was  usually  preferred  against  the  offender  till  after  the  time  had 
passed  in  which  an  appeal  might  be  commenced  against  him  (z)» 
But  as  it  was,  at  length,  considered  that  the  party  who  prose- 
cutes for  the  injury  done  to  the  public,  deserves  fully  as  much 
compensation  as  he  who  institutes  an  appeal,  restitution  of  goods 
was  given  on  the  conviction  of  a  party  indicted*  To  this  end, 
*the  statute  21  Hen*  VIII.  c.  11.  enacts,  that  if  any  felon  robs  [^^SIS] 
or  steals  money  or  any  other  property,  and  is  afterwards  found 
guilty  or  otherwise  attainted  of  the  crime,  in  consequence  of 
evidence  given  by  the  party  injured,  or  by  any  other  person  by 
his  procurement,  the  owner  shall  be  restored  to  his  property,  and 
a  writ  of  restitution  may  be  awarded  by  the  justices.  The  con- 
struction of  this  act  beiiig,  in  a  great  degree,  conformi^le  to  the 
law  of  appeals  of  robbery,  the  latter  proceeding  has  fallen  into 
total  disuse  (i).  It  seems,  therefore,  that  if  the  prosecutor  has 
been  guilty  of  any  gross  neglect  in  his  duty  to  the  public,  in 
bringing  the  offender  to  justice,  he  will  not^be  entitled  to  the 
benefit  of  this  statute,  for  it  was  only  by  prompt  and  vigorous 
exertion,  that  he  could  obtain  his  goods  on  an  appeal  (/)•  It  16 
not,  however,  necessary  that  ke  should  take  the  robber  on  fresh 
suit,  but  it  wiU  be  sufficient  if  he  used  his  endeavour,  and  if  the 
caption  be  afterwards  made  by  the  sheriff  or  other  officer,  and 
he  immediately  institute  proceedings,  he  will  be  entitled  to  the 
remedy .(m).  So  if  after  the  prosecution  is  commenced,  and 
before  trial,  the  offender  dies,  or  breaks*  prison,  or  if  he  stands 
mute^  challenges  more  than  the  number  he  is  allowed,  without 
assigning  a  reason,  or  is  admitted  to  the  faoiefit  of  clergy,  the 
right  of  the  party  injured  will  not  be  subverted  (n).  Nor  is  it 
only  when  he  himself  is  personally  robbed,  that  he  has  a  right 
to  demand  restitution.  If  the  property  has  been  taken  ft-om  a 
servant,  and  the  latter  by  the  procurement  of  his  master,  gives 
evidence  on  which  the  offender  is  convicted,  the  owner  will  re- 
gain his  property  (0).     So  if  the  robbery  was  committed  on  an 


!■ 


t)  3  Inst  243.    4  BUu  Com.  362.  goods. 

h)  4  Bla.  Com.  363.  (n)  1  Hale,  540.    Bum  J.  Restitu- 

(Q  1  Hale,  540.     Hawk.  b.  2.  c.  23.  tion  of  stolen  goods. 

t.  56.     Williams  1.  Felony,  IX.  Burn  (0)  1  Hale,  542.  Staunf.  167.  Com. 

J.  Restitution  of  stolen  goods.  Dig.  Justices,  A.    Bum  J.  Restitution 

(m)  1  Hale,  540.     Com.  Dig.  Jus-  of  stolen  goodB. 
ticei,  A.  Bum  J.  Restitution  of  stolen 

Vol.  I.  4  P 


666 


RESTITUTION  OF  PROPERTY   STOLEN. 


[*819]  individaal  who  is  since  deceased,  ^and  the  criminal  is  brou^it  to 
justice  by  the  exertions  of  the  personal  representative,  he  w31 
receive  it  as  the  party  himself  would  if  living,  because  this  sta- 
tute is  to  receive  a  beneficial  construction  (^p).  But  this  act  ex* 
tends  only  to  the  case  of  felony,  and  therefore,  if  goods  be  taken 
by  a  mere  fraud,  the  court  have  no  power  to  award  restitution, 
nor  has  the  owner  any  right  to  seize  them  from  a  boni.  fide 
possessor  (jj). 

As  to  what  goods  the  owner  may  recover,  it  seems  that  if  the 
felon  waive  them  in  his  flight,  on  being  pursued,  they  will  be- 
come vested  in  the  lord  of  the  franchise;  but  the  property  of 
the  party  robbed  is  rather  suspended  than  destroyed,  for  after 
having  performed  his  duty  in  bringing  the  offender  to  justice, 
he  will  again  be  at  liberty  to  claim  them  (r).  And  if  the  things 
stolen  have  been  converted  into  money,  the  owner  may  have 
the  produce  instead  of  the  specific  chattel,  for  the  case  tfaou^ 
not  within  the  words,  is  clearly  within  the  equity  of  the  sta- 
tute («)•  And,  it  seems  to  be  the  stronger  opinion,  though  it 
was  formerly  a  matter  of  dispute^  that  if  the  goods  stolen  have 
been  openly  sold  in  market  overt,  the  owner  may  have  them  re- 
stored even  from  an  innocent  purchaser  [t).  And  though  this 
may  seem  hard  upon  the  buyer,  who  has  given  valui^  for  them, 
it  should  be  remembered  that  either  he  or  the  original  owner 
must  suffer,  and  that  the  foimer  has  done  a  meritorious  ^ct  in 
bringing  an  of&nder  to  justice,  whereas  the  merit  of  the  latter 

[^820]  is  only  negative  in  having  been  guilty  of  no  unfair  ^h^ransac- 
tion  {uy  The  maxim,  therefore,  ^^  spoliatus  debet  ante  omnia 
restitui,"  is  founded  on  a  principle  of  equity.  But  tlus  rule 
cannot  be  extended  so  as  to  affect  any  intermediate  possessors 
of  the  property  who  have  sold  it  before  conviction;  and  the 
owner  cannot  maintain  ttover  against  them,  even*  though  he 
gave  them  notice .  that  it  was  stolen  while  it  remained  in  their 
possession  (k;)«     And  the  prosecutor  can  never  recover  any 


(p)  3  Inst.  242.  1  Hale,  542.  Burn 
J.  Restitution  of  stolen  goods. 

{q)  5  T.  R.  175.  2  Leach,  585.  2 
East,  P.  C.  789,  839.  Com.  Die.  Mar- 
ket, £.  Bum  J.  Restitution  of  stolen 
ffoods 

(r)  S  Co.  109.  Kel.  49.  1  Hale, 
541.  Hawk.  b.  2.  c.  23.  s.  49.  Com. 
Dig.  Justices,  A.  Bum  J.  Restitu- 
tion of  stolen  goods. 


(«)  Noy,  128.  Loft.  88.  1  Hale. 
542.  Bum  J.  Restitution  of  atoles 
goods.    Williams  J.  Felonv,  Vm. 

(0  Kel.  48, 35.  1  Hale,'  542,  3, 4. 
Hawk.  b.  2.  c.  23.  s.  54.  4  Bia.  Com. 
363.  Com.  Dig.  Justices,  A.  id.  Mar- 
ket, £.  Bum  J.  Restitution  of  stolea 
goods.    Williams  J.  Felony,  YIIL 

(u)  4rBla.  Com.  363. 

(»)  2T.  R.  750,    2  Leacb»58e.  B. 


RBSTITUTION  OF  PROPERTY  STOLEN. 


667 


odier  thingi  than  those  stated  in  the  indictment;  but  any 
others  which  might  have  been  stolen  will  be  forfeited  to  his 
majesty  (*•)• 

The  justices  of  gaol  delivery  are,  by  the  statute  21  Hen. 
VI I L  c.  11.  directed  to  award  a  writ  of  restitution  to  the 
owner  as  soon  as  the  felon  is  convicted.  But  it  is  said,  that 
no  such  writ  has  for  upwards  of  two  hundred  years  *been  is* 
sued;  but  the  constant  practice  is  for  the  judges  or  justices, 
without  any  precept,  to  order  the  goods  brought  into  court  to 
be  restored  to  the  parties  indicting  (i/).  And,  after  the  convic- 
tion of  the  offender,  the  proprietor  may  take  his  goods  wherever 
he  can  find  them,  so  that  it  be  eflPected  without  any  breach  of 
the  peace,  because  he  satisfied  public  justice,  and  is  entitled  to 
a  writ  of  restitution  whenever  he  thinks  fit  to  demand  it  (z). 
And  if  the  felon  be  pardoned  after  conviction  and  allowed  the 
benefit  of  clergy,  or  even  if  he  be  boni  fide  acquitted,  the  owner 
may  bring  an  action  against  him  in  trespass  or  trover  to  re- 
cover damages,  for  the  civil  right  was  not  merged  in  the  public 
injury  but  only  suspended  till  the  prosecution  was  concluded  (a). 
But  no  action  lies  before  prosecution,  because,  if  this  were  al- 
lowed, the  inducement  to  punish  offenders  would,  in  a  great 
degree,  *be  removed,  and  parties  would  seek  their  own  imme-  [*821] 
diate  advantage,  rather  than  the  security  of  the  public  (b).  Nor 
can  the  goods  be  taken  again,  though  the  original  owner  find 
them,  for  the  same  reason  applies;  and  if  it  is  done  With  in- 
tention to  compound  the  offence,  it  will  amount  to  theft  bote, 
and  the  party  will  be  punishable  by  imprisonment  and  fine  (c). 
There  is,  indeed,  a  kind  of  statutable  exception  to  this  rule,  by 
3t  Eliz.  c.  12.  which  provides  that  if  horses  are  stolen  and 
sold  in  market  overt,  the  owner  may  claim  them  within  six 
months,  and  on  paying  the  buyer  the  price  for  which  he  pur- 
chased them,  may  obtain  them  again  without  instituting  a  pro- 
secution against  the  offender  (^);  and  this  statute  as  well  as 


(a).  Bum  J.  Restitution  of  stolen 
goods.    Williams  J.  Felony,  VI II. 

(or)  5  Co.  110.  Kel.  49.  1  Hale, 
545.  Com.  Dig.  Justices,  A.  Burn 
J.  Restitution  of  stolen  goods. 

(y)  i.oft.  88.  4  Bla.  Com.  363. 
Williams  J.  Felony,  VIII. 

(x)  1  Hale,  546.  4  Bla.  Com.  363. 
Williams  J.  Felony,  Vill. 

(a)  12  East,  409.  Loft.  88.  1  Hale, 


546.  Bac.  Ab.  Trespass,  E.  2.  Tro- 
ver, B.  4  Bla.  Com.  363.  Williams 
J.  Felony,  Vlll. 

ib)  1  Hale,  546,  7.  Noy,  82.  4 
Bla.  Com.  363.    Williams  J.  Felony, 

vin. 

(r)  1  Hale,  546.  4  Bla.  Com.  363. 
Bum  J.  Restitution  of  stolen  goods. 

(d)  2  Bla.  Com.  450,  1.  Com.  Dig. 
Id^urket,  £. 
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the  2  P.  &  M.  c.  7.  containa  several  regulations  a»  to  the  sale 
of  horses,  in  particular  in  market  overt,  wMch  if  not  observed, 
render  the  sale  wholl}'  inoperative ;  and  the  originsd  oiviier  oftay 
sue  the  party  who  withholds  the  horse,  though  he  has  ne^ected 
to  prosecute  (e)* 

It  seems  that  if  goods  ure  restored  in  consequence  of  an  er- 
roneous conviction,  and  the  judgment  be  reversed,  a  restitulMm 
was  formerly  awarded  {/)• 

Rewards        The  other  rewards  of  the  prosecutor  on  convicting  an  of- 

ftnd  immtt- .     _  .  •         •  -^  j 

niues.  \,s   feeder  are,  pecuniary  gratuities — immunities  ana  exempuons 

from  duty — and  pardon  to  accomplices  who  bring  their  asso- 
ciates to  justice. 

Pecuniary  rewards  are  given  to  those  who  are  the  means  of 
convicting  offenders  by  a  variety  of  statutes.  In  the  case  of 
coining,  wherever  the  offence  amounts  to  high  treason,  any  one 
r#322]  causing  an  offender  to  be  convicted  *shall  veceive  ^40,  and  if 
it  be  only  a  coiner  of  copper  money,  iglO  (A).  For  convicdng 
a  highwayman,  the  meritorious  individual  is  to  receive  «g40 
from  the  public,  which,  if  he  is  killed  in  the  attempt  to  ap- 
[Mrehend  him  is  to  be  paid  to  his  executors,  to  be  disembursed 
by  the  sheriff  of  the  county;  besides  the  horse,  furniture,  arms 
and  money  taken  from  the  person  of  the  robber,  with  a  reser- 
vation of  the  right  of  any  one  from  whom  they  may  have  been 
stolen  (i);  to  which  the  8  Geo*  II.  c.  16.  superadds  £10y  to 
be  paid  by  the  hundred  whom  the  apprehension  has  secured 
from  liability  to  an  action.  By  the  5  Ann,  c.  31.  s.  1.  any  per-^ 
sons  apprehending  a  burglar,  or  a  criminal  breaking  into  a 
house  in  the  day  time,  are  to  receive  i£40,  besides  any  immu- 
nity granted  them  by  another  statute;  and,  if  they  are  killed 
in  the  attempt,  their  personal  representatives  will  be  entitled 
to  receive  it  (^).  By  6  Geo.  I.  c.  23.  persons  discovering,  ap- 
prehending, and  prosecuting  to  conviction  any  one  taking  a 
reward  for  assisting  others  to  recover  stolen  goods,  contrary 
to  its  provisions,  are  entided  to  £40,  By  statute  14  Geo. 
II.  c.  6.  explained  by  15  Geo.  II.  c.  34,  any  person  appre- 


(e)  Id.  ibid.  (f )  4  &  5  W.  &  M.  c.  8.     6  Geo.  L 

(/)  Cro.  Jac.  151.    Cro.  Eliz.  490.  c.  23. 

(A)  6h7  W.  m.  c.  17.  s.  9.    15  (k)  S.  2. 
Geo.  11.  C.28.  s.  7. 

(g)  A«  to  this  Bu^eet  in  ceneral,  see  Hawk.  b.  3.  c.  13.  «,  31  to  3$.   4  Bl«.  Com.  2M,  i.    Bvm  J. 
Feta&7,IT.    Will&aui.  Fdon7,lX.    Gra.CC. 
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hending  and  prosecuting  to  conviction  su^h  as  steal  any  sheep 
or  other  catde  specified  in  the  latter  act,  may  receive  a  reward 
of  sglO.  So  by  16  Geo.  II.  c.  15.;  8  Geo.  III.  c  15. ;  and  24 
Geo.  III.  sess.  2.  c.  56.  s.  13.  relating  to  transportation,  any 
person  discovering,  apprehending,  and  convicting  an  offender 
sentenced  to  that  punishment  at  large  before  the  expiration  of 
his  term,  is  entided  to  receive  £20*,  The  6  Geo.  I.  c.  21.  s. 
37.  provides,  that  any  one  who  within  three  months  after  the 
commission  of  the  oiFences  against  the  customs  therein  men- 
tioned, ^all  discover  the  oiTender  to  the  commissioners,  and 
ultimately  procure  his  conviction,  shall  be  paid  sg40  over  and 
above  any  sum  he  may  be  entitled  to  *claim  on  account  of  the  [*823  j 
goods  he  may  seize  from  those  whom  he  is  the  means  of  convict- 
ing. And  the  9  Geo.  II.  c.  35.  s.  11.  for  apprehending  smug- 
glers who  resist  custom-house  officers  in  the  execution  of  their 
duty  with  violence,  ^ves  £50  to  the  informer  on  conviction,  or 
to  the  executors  of  the  party  killed,  in  attempting  to  take  them. 
And  the  19  Geo.  II.  c.  24.  s.  6.  gives  to  Uie  personal  repre- 
sentatives of  any  party  killed  on  such  an  occasion  gglOO,  to  be 
recovered  by  action  of  debt  against  the  inhabitants  of  the  coun-  ^ 

ty  where  the  fact  was  committed  (/)•  Upon  the  same  principle, 
the  Black  Act,  9  Geo.  I.  c.  22.  s.  12.  provides,  that  if  any  per- 
son who  shall  apprehend  or  cause  to  be  convicted  a  party  offend- 
ing against  its  provisions,  shall  be  wounded  so  as  to  lose  an 
eye  or  the  use  of  any  limb,  in  the  attempt  to  arrest  him,  shall 
receive  £50;  and  if  he  die  in  the  struggle,  his  executors  shall 
obtain  a  similar  reward. 

The  next  description  of  recompense  consists  in  an  exemption  Exemp- 
from  offices  of  aburthensome  and  disagreeable  kind.  Thus  by  ^^  ^^^ 
the  10  &  11  W.  &  M.  c.  23.  any  person  apprehending  and  con- 
victing a  felon  guilty  of  burglary,  house-breaking,  horse-steal- 
ing, or  private  larceny,  to  the  amount  of  5s.  from  any  shop, 
warehouse,  coach-house  or  stable,  is  endded  to  a  certificate 
from  the  judge,  which  will  exempt  him  from  all  parish  offices 
in  the  parish  where  the  felony  was  committed  (m).  And  be- 
fore it  is  used  for  that  purpose,  it  may  be  assigned  or  trans- 
ferred once,  and  the  purchaser  will  be  entiUed  to  the  same  ex- 


(0  12  East,  244.  175.    3  Smith,  189.    Last  vol.  Lond. 

(m)  7  East,  183.    3  Smith,   189.      edit 
Burn  J.  Felony,  IV.  See  form,  7  East, 
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emptions  with  the  f  riginal  possessor  (n).    By  virtue  of  this 
certificate  or  Tyburn  ticket^  as  it  is  sometimes  denominated, 
the  holder  is  exempted  from  serving  the  office  of  collector  of 
parish  rates  for  the  repair  of  the  roads,  and  not  only  the  usual, 

['1^624]  but  all  new  created  parish  offices  (o).  So  *that  though  it  is  the 
only  reward  given  to  those  who  detect  horse-stealers  or  per- 
sons stealing  to  the  valu^  of  Ss.  in  a  dwelling  house,  it  is,  in 
many  parishes,  of  more  value  than  the  reward  of  if  40,  But 
the  act  only  intended  to  exempt  the  proprietor  from  serving 
offices,  the  duties  of  which  were  actually  to  be  performed  with- 
in the  parish,  or  ward  where  the  felony  was  committed,  and  not 
any  which  extend  beyond  its  boundaries;  and,  therefore,  it  will 
not  dispense  with  the  obligation  of  fulfilling  the  duty  of  consta- 
ble of  a  manor  which  includes  die  parish  but  extends  beyond 
it  (^),  though,  on  the  other  hand,  he  will  not  be  obliged  to  serve 
any  office  to  which  he  may  be  appointed  for  any  township  or 
place  within,  though  not  coextensive  with  the  parish  in  wluch 
the  felony  was  committed  (f ). 

The  inducements  held  out  to  accomplices  to  disclose  the  guilt 

<  of  their  associates  have  already  been  considered,  in  the  chapter 

respecting  pardon  (r). 

With  respect  to  the  practical  mode  of  obtaining  these  re- 
wards no  great  difficulty  seems  to  arise.  It  is  the  practice  after 
the  assizes  are  finished,  for  the  clerk  of  assize  to  make  out  aJU 
certificates  of  convictions  for  felony  required  by  statute,  and 
to  attend  the  judge  with  the  prosecutors,  and  the  several 
claimants  to  settle  the  reward;  at  the  same  time  he  makes  out 
the  Tyburn  tickets^  which  are  signed  by  the  judge,  and  en- 
,  rolled  in  the  office  of  the  clerk  of  arfsize(^).  Tlie  acts  of  par- 
liament which  give  the  pecuniary  rewards,  in  general  direct  the 
judges  to  grant  a  certificate  to  the  prosecutor  of  the  defendant's 
conviction  by  his  exertions.  And,  it  is  expressly  provided  by 
38  Geo.  Ill,  c.  52.  s.  8.  &  51  Geo.  III.  c  100.  that  where  the 
indictment  is,  by  virtue  of  that  statute,  tried  in  the  county  ad- 

[*825]  joining  to  a  city  which  is  a  county  ♦of  itself,  the  judges  shall 


(n)  4Bla.  Com.  295.  n.  (2).  &  M.  c.  17.    5  Ann,  c.  31.  s.  4.    29 

(o)  Bum  J.  Pelonv,  IV.  Geo.  11.  c.  30. 

(p)  2  Burr.  1182. '  3  Smith,  190.  («)  Cro.  C  C.  9,  10.    7  East,  175. 

{q^  7  East,  174.    3  Smith,  182.  where  see  plea  of  this  certificate  en- 

(r)  Ante,  *766.  and  see  4  Bla.  Com.  rolled. 
321.    4&5W.  &M.  C.8.    6&7W. 
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order  the  expenses  of  the  prosecution,  of  the  witnesses,  and 
the  rewards  of  the  parties  indicting,  in  the  same  way  as  if  the 
cokiviction  had  taken  place  at  the  assizes  for  the  city  or  town 
corporate* 

In  addition  to  these  indemnities,  there  are  some  cases,  inOfthepro- 

^  secutors 

wluch  the  prosecutor^s  costs  are  paid  by  the  directions  of  par-  costs* 
ticular  statutes.  -  At  common  law,  indeed,  as  it  is  a  general 
principle  that  the  king  neither  pays  nor  receives  costs,  and  as 
an  indictment,  though  carried  on  by  an  individual,  is  always 
considered  asjhis  suit,  no  costs  are  payable,  whatever  may  be 
the  event  of  the  prosecution  (t)»  And,  therefore,  even  in  cases 
where  the  costs  are  afterwards  allowed,  throughout  the  whole 
of  the  proceedings,  the  prosecutor  must  defray  his  own  ex- 
penses, and  the  court  will  not  allow  him  to  proceed  in  forma 
pauperis,  unless  some  special  ground  be  laid  for  the  applica- 
tion (z^).  But  by  the  25  Geo.  II.  c.  36.  s.  11  (ti;),  this  dis- 
couragement to  the  prosecution  of  offenders  was  in  some  de- 
gree removed*  By  that  statute,  it  was  enacted  that  it  should 
be  in  the  power  of  the  court,  before  whom  any  person  had  been 
tried  and  convicted  for  grand  or  petit  larceny  or  any  other 
felony^  at  the  prayer  of  the  prosecutor,  to  order  the  treasurer 
of  the  county  in  which  the  offence  was  committed  to  pay  his 
reasonable  expenses,  and  to  make  a  further  allowance  for  his 
loss  of  time  and  trouble.  The  order  for  this  purpose  was  to 
be  made  out  by  the  clerk  of  assize  or  of  the  peace,  on  the 
payment  of  one  shilling,  which  was  afterwards  reduced  to  six- 
pence (Jf).  On  the  sight  of  this  order,  the  money  ♦was  to  be  [*826] 
paid  by  the  treasurer  and  allowed  to  him  in  the  statement  of 
his  disbursements.  And  by  the  18  Geo.  III.  c.  19.  s.  7  (y),  it 
was  further  enacted  that  this  allowance  by  order  shall  be  made 
not  only  where  the  defendant  is  convicted  of  the  charge,  but 
where  he  is  acquitted  after  a  hox\k  fide  prosecution  for  which 
there  was  a  reasonable  foundation;  and  the  same  statute  (z) 


(t)  Hullock,  SSr.  (x)  18  Geo.  HI.  c.  19.  s.  8.    Cro. 

(u)  3  Burr.  1308.  Com  Dig.  Formi  C.  C.  11  &  12.    Bum  J.  Felony,  I. 

pauperis.    Hullock,  228.  n.  b.  ante  aa  {y)  4  Bla.  C.  362.   Cro.  C.  C.  11  & 

to  fortnsL  pauperis.  12.    Bum  J.  Felony,  I. 

(w)  Cro.  C.  C.  11  &  12.    4  Bla.  C.  (x)  S.  9.    6  T.  R.  237.  see  form  of 

361,  2.  rules,  6  T.  R.  237. 

*  At  to  coftt  in  criminal  oMet,  in  general,  tee  Halloek  on  eosti,  001  to  007.    Bum  J.  Felony,  L  fie 
Coati.   WilliAins  J.  Felony,  VIL  b  Cott^    Crow  C.  C.  11, 12.   As  to  the  cotts  upon  inforiiuuions. 
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suithorizes  the  justices  at  quarter  sessions  to. make  »id  alter 
such  rules  as  to  the  costs  of  prosecutors  and  witnesses  as  Aej 
may  think  fit,  and  which  shall  be  strictly  observed*  And  the 
38  Geo*  III.  c.  52.  s*  8,  and  51  Geo.  III.  c.  100,  provide  that 
•  when  indictments  are  tried  in  the  adjoining  county  under  that 
act,  the  court  shall  make  the  same  orders  respecting  the  cosls 
and  expenses,  as  if  the  indictment  had  been  preferred  vithia 
the  jurisdiction  where  the  offence  was  committed* 

In  the  construction  of  these  statutes  it  has  been  holden  thai 
thehr  provisions  extend  to-  charge  inferior  distacts  as  well  as 
counties  which  raise  their  own  rates,  if  crimes  arise  withn 
their  limits,  and  are  punished  by  the  exertions  of  an  indivi- 
dual (a).  But  these  statutes,  it  will  be  observed,  extend  to 
felonies  only;  and,  therefore,  in  general,  on  prosecutions  for 
jnisdemeanourSy  the  prosecutor  can  obtain  no  immediate  remedy 
for  his  costs  (6). 

The  reason  for  this  distinction  may  prbbafaly  be  that  the  p«d>- 
lic  interest  is  more  powerfully  concerned  in  the  detection  of  fe- 
lonies than  of  inferior  offences.  But  surely  there  are  some 
kinds  of  misdemeanours,  as  uttering  base  coin,  obtaining  mo- 
ney under  false  pretences,  receiving  stolen  goods,  conspiracy, 
and  perjury,  in  which  the  security  of  the  commonwealth  is  as 
deeply  affected  as  by  many  transgressions  which  ai-e  capital  (c). 
[*827]  *In  some  degree,  to  remedy  this  defect,  we  have  seen  that  the 
court  of  King^s  Bench,  having  the  king^s  privy  seal  for  the  par- 
pose  may  give  the  prosecutor  a  third  part  of  the  fine ;  or  they 
may  intimate  to  the  defendant  their  intention  to  mitigate  his 
punishment  on  his  making  satisfaction  to  the  prosecutor  for  his 
expenses  {d) ;  and,  therefore,  a  security  given  for  the  payment 
of  costs  by  the  direction  of  the  quarter  sessions,  though  ex- 
pressly in  mitigation  of  imprisonment,  was  holden  valid  (r). 
And  the  statute  5  W.  &  M.  c.  11.  s.  3,  provides,  in  general, 
that  if  the  prosecutor  be  the  party  grieved,  or  a  magistrate  or 
officer,  indicting  for  some  offence  against  him  in  his  public  capa- 
city, and  the  defendant  remove  the  proceedings  into  the  King^s 
Bench  by  certiorari^  and  be  there  convicted,  the  latter  shall  pay 


{a)   6  T.  R.  23r.    Huflock,  603.  (c)  4  BU.  Com.  362.  n.  (12.) 

Williams  J.  Evidence,  VI.    Bum  J.  (d)  Ante,  ♦T.  &c.    Hawk.  b.  2.  c 

Felony,  I.  25.  s.  3.    Bac.  Abp.  IndictmeBt,  A. 

(6)  7  T.  R.  277.    4  T.  R.  591.    4  HuUock,  557,  8,  9. 

Bla.  Com.  362.  n.  (12,)  (e)  11  East,  46. 
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the  taxed  costs,  and  if  he  neglect  to  do  so  ten  days  after  de- 
mand, an  attachment  will  issue  against  him*  In  the  constructioii 
of  this  act,  a  prosecutor  for  an  obstruction  to  a  footway,  which 
he  has  used  many  years,  is  regarded  as  a  party  aggrieved  (J)^ 
Though  this  act  uses  the-  terra  convicted,  its  provision  will  not 
apply,  if,  after  the  defendant  is  found  guiky,  the  judgment  is 
arrested ;  for  a  conviction  by  judgment  was  intended  ( j^)*  Nor 
can  the  prosecutor  have  the  costs  of  a  special  juiy  (A).  And  he 
is  not  entitled  to  any  allowance  under  this  statute  for  loss  of 
time  and  trouble,  unless  his  name  be  indorsed  on  the  bill  as  a 
witness  (f).  Nor  does  it  apply  to  persons  intended  to  be  ag- 
grieved, but  only  to  those  who  have  suffered  victual  injury  (^fy 
The  costs  thus  given  to  persons  acting  in  public  capacities  can 
only  be  claimed  by  them,  when  they  prosecute  for  some  offence 
which  actually  comes  within  their  own  peculiar  cognizance,  and 
not  a  public  ^grievance,  with  which  they  think  fit  to  inter-  [^828] 
fere  (i).  Nor  can  the  prosecutor  have  the  eosts  in  addition  to  a 
third  of  the  fine,  but  the  court  will  order  the  latter  to  be  de- 
ducted from  the  amount  of  the  taxation  (i)«  But  if  the  right  to 
costs  is  evident,  and  the  defendant,  after  a  demand  made,  re- 
fuses to  pay  them  for  more  than  ten  days,  an  attachment  for  his 
contempt  will  be  awarded  (m).  We  have  already  considered  . 
the  lades  by  which  die  payment  of  costs  is  directed,  when  they 
have  been  increased  by  a  removal  by  certiorari  to  the  .cogni- 
zance oi  a  superior  tribunal  (/i)« 

There  is  also  a  general  exception  to  the  rule  respecting  costs, 
on  indictments  for  misdemeanours,  in  the  case  of  prosecutiQn9 
against  persons  for  keeping  bawdy  houses,  gaming  houses,  or 
other  disorderly  houses;  and  in  prosecutions  for  suffering 
highways  to  remain  in  a  state  of  decay.  Thus  the  25th  Geo. 
II.  c«  36.  s.  5.  in  the  first  description  of  prosecution?,  directs 
that  the  constable  or  other  officer  shall  be  allowed  all  the  rea- 
sonable expenses  of  the  prosectition,  to  be  asceruuned  by  any 
two  justices  of  the  peace,  of  the  district  where  the  offence  was 
committed,  and  to  be  paid  by  the  overseers  of  the  poor  of  the 
parish,  and  who,  in  case  of  conviction  are,  to  pay  each  of  the 


(/)  7  T.  R.32.  1 T.  a  t04. 1  Saiith,  (J)  1  Wib.  139. 

168»  9.  HuUock,  bid.  tit  Attachment  (k)  2  T.  R.  47.    i  T.  R.  33. 

(jr)  15  EMt,  570.  (/)  4  Bupp.  2125. 

Ch)  1  Esp.  Rep.  239.  («)  1  T.  R.  104.    1  Smitk,  16B,  9. 

(0  1  Esp, Rep.  126. qufstt.  (n)  Ante»  *401,  &c.  (aertiomi} 
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.  two  inhabitants  ihstitttting  the  prosecution  ^£10,  or  forfeit  double 
the  sum  themselves.  The  1 3  Geo.  III.  c.  78.  s.  64.  enacts  that  the 
court  before  which  any  cause  of  this  description  shall  be  tried, 
shall  have  power  to  award  costs  to  the  prosecutor^  to  be  paid  by 
the  defendant,  if  they  regard  the  defence  set  up  as  frivolous,  and 
to  be  paid  by  the  former  to  the  latter,  if  the  indictment  appear 
to  be  vexatious.  Under  this  act,  no  precise  form  of  wordlb  is 
necessary  in  the  judge's  certificate^  nor  is  any  actual  aw^ard  of 
r#329l  costs  requisite  {p).  ^^The  application  by  either  party  must  be 
made  on  tlie  tiial  at  nisi  prius,  for  the  court  of  King's  Bench 
cannot  afterwards  interpose  (/»)•  And  where  an  individual,  in- 
dicted for  not  repairing,  when  bound  to  do  so  ratione  tenurae^  ap- 
plies to  the  court  to  submit  to  a  small  fine  on  a  certificate  that 
the  road  is  put  in  good  repair,  which  is  refused,  and  afterwaixis, 
on  the  trial,  it  appears  that  the  repail-  has  actually  been  e&ect- 
ed,  between  the  former  request  and  the  trial,  the  court  will  re- 
fuse to  set  a  nominal  fine,  unless  the  costs  of  the  prosecutor  are 
paid  subsequent  to  the  former  application  (^).  If  the  trial  of 
an  indictment  for  a  misdemeanour  is  postponed  on  the  motion 
of  the  defendant,  he  must  pay  the  costs ;  but  the  prosecutor, 
unless  a  witness,  will  not  be  -entided  to  any  remuneration  for  his 
loss  of  time  or  attendance  (r).  Justices  of  the  peace  cannot 
order  the  costs  of  a  prosecution  to  be  paid  out  of  the  county 
rates,  on  the  ground  that  it  was  instituted  at  their  desire,  be- 
cause none  of  the  acts  authorizing  them  to  be  collected  sanc- 
tion such  a  proceeding  [s).  And  it  is  to  be  observed  that  wYiere 
any  costs  have  been  incurred,  the  bail  of  the  defendant  on  a  re- 
moval of  the  proceedings,  will  be  liable  to  pay  them  though  the 
principal  has  been  acquitted  and  is  in  custody  on  an  attachment 
for  neglecting  to  defray  them(f).  If  the  master  on  his  taxa- 
tion all6w  costs  to  the  prosecutor  to  which  it  is  apprehended  he 
is  not  enticed,  the  defendant  may  move  the  court  for  a  rule  to 
discharge  the  recognizance,  and  to  set  aside  the  master's  taxa- 
tion of  costs  (w). 
Costa  of  As  the  crown  does  not  pay  any  more  than  receive  costs,  it 
fendaut.     fo^ows  that  the  defendant,  though  acquitted,  must  in  general. 


Co)  6  T.  R.  344.  Hunock,  SS3,  see  (0  7  T.  R,  377. 

form  certificate,  last  vol.  Load.  edit.  (/)  3  Burr.  1461. 

(/O  5  T.  R.  272.    HuUock,  553.  '   (w)  15  East,  570.  see  fofm  nile, 

W  1  Bla.  Rep.  602.  15  East,  570. 
(r)  lEsp.  125,6. 
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bear  all  his  own  expenses.  This  seems  to  be  another  defect  in 
the  statutes  which  relate  to  this  ''^'subject;  for  it  seems  hard  [*830] 
that  an  individual  should  be  punished  for  the  manifestation  of 
his  innocence.  Besides  this  liability,  a  defendant  committed 
by  a  magistrate  to  the  county  gaol  to  take  his  trial  for  any 
felony  or  inferior  offence,  is  by  3  Jac.  I.  c.  10.  s.  1.  to  bear  the 
reasonable  charges  of  his  own  conveyance,  and  if  he  refuse  to 
pay  them,  they  are  to  be  levied  by  warrant  of  distress  upon  his 
personal  estate.  ^If,  however,  he  has  no  property  from  which 
satisfaction  may  be  obtained,  the  statute  proceeds  to  direct  that 
the  expense  shall  be  borne  by  the  inhabitants  of  the  district 
where  he  was  taken,  by  a  rate  to  be  made  by  the  parish  of- 
ficers (©).  The  latter  part  of  this  provision  was,  however, 
found  to  discourage  the  apprehension,  of  offenders,  as  no  parish 
was  anxious  to  burden  itself  with  the  charges  of  his  convey- 
ance; and,  therefore,  the  sum  is  to  be  fixed  by  a  justice  of  the 
peace,  and  paid  by  the  treasurer  of  the  county  to  the  constable, 
on  the  warrant  of  the  magistrate  {yp).  Where  a  wife  is  indict- 
ed for  keeping  a  disorderly  house,  though  separated  from  her 
husband  by  his  violence,  he  will  be  liable  to  the  attorney  em- 
ployed by  her  to  pay  the  costs  of  her  defence,  if  he  knew  both 
of  the  evil  and  the  prosecution,  and  did  not  interfere  to  prevent 
the  former,  or  to  protest  against  defraying  the  expense  of  the 
latter  (x).  But  where  a  delay  is  occasioned  by  the  prosecutor's 
default,  he  must  pay  the  extra  costs  to  the  defendant.  Thus 
when  an  indictment  for  a  misdemeanour  has  been  removed  into 
the  King^s  Bench  by  certiorari,  if  the  prosecutor  give  notice  of 
trial,  and  afterwards  withdraw  the  record,  without  counter- 
manding his  notice  in  time,  he  must  pay  the  costs  which  he 
has  been  the  means  of  augmenting  (y).  In  favour  of  prisoners 
also  vfho  are  acquitted  on  an  indictment  for  any  crime,  it  is 
enacted  by  the  14  Geo.  III.  c.  20.  that  *vvhen  they  are  found  [*831] 
not  guilty,  or  the  grand  jury  throw  out  the  bill,  or  they  are  en- 
tided  to  their  discharge  for  want  of  prosecution,  they  shall  be 
immediately  set  at  liberty  without  paying  fees  to  any  officer; 
and,  that  suth  fees  as  have  been  usually  paid  in  respect  of  such 
discharge  not  exceeding  thirteen  shillings  and  four  pence  for 


(v)  S.  2.    Ante  'lie,  •f.  (a?)  3  Campb.  326. 

(w)  27  Geo.  n.  c.  3.  s.  1.  Seefoim  (y)  8  East,  269.     R.  T.  H.  159. 

warrant    Last  vol.  Loud,  edit  Tidd.  772. 
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each  prhoner,  sUmH,  on  certificate  of  «  judge  or  justice  before 
whom*  such  prisoner  has  been  discharged,  be  paid  out  <rf  tke 
general  county  rate  (z).  And  the  provisions  of  the  hi^wajr 
iict,  extend,  as  we  have  seen,  to  die  case  of  defendants  as  vnA 
as  prosecutors;  and  when  the  former  most  pay  all  the  costs 
when  the  court  certify  that  the  defence  was  friv<dous,  so  the 
latter  must  do  so  when  the  prosecution  was  vexatious  (a)m  But 
if  the  defendant  be  acquitted  for  want  of  prosecution  at  uia 
prius,  the  court  of  King^s  Bench  have  no  power  to  award  fain 
costs  under  this  provistoki,  but  the  application  must  be  suKle 
to  the  court,  before  whom  the  trial  should  have  proceeded  (^), 
By  the  55  Geo*  III.  c.  50.  however,  all  defendatits  acquitted  by 
a  jury  or  otherwise  fully  discharged,  are  exempted  from  die  pay- 
ment of  every  descriptioaof  fee,  and  it  is  made  a  misdemeanotir 
in  the  officer  to  receive  it. 

Besides  these  ndes  which  aflPect  each  party  respectively  there 
is  a  recent  provision  which  applies  to  both  of  them.  The  18 
Geo.  III.  c  19.  enables  justices  of  die  peace,  on  any  complaiaet 
before  them,  on  which  a  warrant  or  a  summons  shall  issue,  to 
award  su(^  co^ts  to  be  paid  by  either  of  the  parties,  as  he  in 
his  discretioti  shidl  think  proper  (c).  If  the  pai^  ordered  to 
pay  a  specific  sum  by  such  an  order,  neglect  so  to  do,  the  aia- 
gistrate  is  farther  empowered  by  roarrant  (d)  teder  his  hand 

^4^832]  and  *seal  to  levy  the  amount  by  distress  from  the  goods  and 
chattels  of  the  party  neglecting  the  payment,  and  if  none  can 
be  found,  to  commit  for  any  time  not  less  than  ten  days  nor 
more  than  a  month  to  the  house  of  correction  for  the  county  (e). 
It  would  be  perhaps  desirable  to  give  the  judges  9l  similar 
power,  in  case  of  higher  offences. 

Tees.  The  fees  of  officers  in  the  various  stages  of  a  crimimd  pio- 

secution  are  regulated  for  the  most  part  by  ancient  usa^ge. 
Tables  of  them,  as  they  stood  before  the  55  Geo-  III«  c  5a 
will  be  found  in  the  books  of  practice  (/).     At  common  law, 


(x)  Burn  J.  Felony,  I.  Con»Ubfes  retam,  id.  "ibid. 
(a)  13  Geo.  III.  c.  78.  8.  64.  &  see  (<r)  SeefonnofCominitnient,BufD 

55  Geo.  in.  c.  56.  j.  Costs.  Wiffiams  J.  Costa.  L&stvoL 

(A)  5  T.  H.  272.    luaiock,  553.  Lontl.  edit 


(c)  See  form  of  order,  Williaros  J.  (/)  List^fees*  Cro.  C  C  490  to 

iL.09ts.  Burn  J.  Costs.  Last  vol  Lond.  537.     WiUiams  J.  clerk  of  the  peace. 

*^/^,N  o      ^        «  As  to  fees  in  various  sUkrea  of  the 

(t/)  See  form,  Burn  J.  Costs.  Wil-  pzoaecutio%  ante, 
liams  J.  CosU.    Last  voL  Lond.  edit. 
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k  is  said  that  no  reward  could  be  taken  by  any  officer  concern- 
ed in  the  administration  of  justice  (j").  And  this  waa  further 
established  by  the  statute  of  Westminster  the  1st*  c*  36*  which 
forbids  any  sheriiF,  or  other  crown  officer,  to  take  a  re)i^ard  for 
any  of  his  official  duties,  except  from  his  majesty*  Some  fees 
have,  however,  been  allowed  irom  very  early  periods*  Thus 
the  fee  of  SOiL  commonly  called  the  bar  fee  paid  to  the  sheriff 
by  every  prisoner  on  his  acquittal  (A),  and  that  of  Id.  to  the 
coroner  of  6very  visne  when*  he  came  before  the  justices  in 
Eyre,  were  always  allowed  until  the  late  statute,  because  they 
were  not  claimed  as  rewards  for  any  duty,  but  as  perquisites 
affixed  to  die  office  (i).  And  courts  of  justice  have,  from  time 
to  time,  permitted  their  nunisters  to  take  such  fees  as  they  have 
thought  reasonable  for  their  labour  and  attendance,  and  of  these 
they  could  only  be  deprived  but  by  aa  express  legislative  pro- 
\dsion{i)*  Fees  have  likewise  been  frequendy  given  by  act  of 
parliament,  and  those  who  are  thus  entitled  to  *daim  them  [#833] 
may  support  actions  to  recover  the  amount  (/)*  And  where  a 
statute  recognizes  a  fee  as  lawful,  without  specifying  any  thing 
respecting  its  amount,  the  usage  of  the  county  may  be  pven  in 
evidence,  and  will  be  established  as  the  criterion  intended  (m)* 
Thus  the  statute  19  Geo*  III*  c*  f4*  which  we  have  seen  sub- 
stitutes hard  labour  and  confinement  in  n>any  cases  in  the  room 
of  transportation  (n),  provides  that  the  clerk  of  tfie  court  shaU 
receive  the  same  gratuity,  on  die  sentence  of  an  offender  to  any 
of  the  penalties  there  enumerated,  as  if  he  had  been  condemned 
to  transportation,  except  in  case  of  petit  laxceny;  and,  there- 
fore, on  the  Norfolk  circuit,  as  the  fee  in  the  latto*  case  had 
long  been  fixed  at  a  guinea,  that  sxun  was  recovered  by  the 
clerk  against  the  treasurer  for  the  county  (0)*  But  an  officer 
can  have  no  lien  on  the  records  of  the  court  for  his  fees,  after 
default  has  been  made  in  the  payment  (^)*  And  if  on  the  con- 
viction of  a  defendant  in  die  King's  Bench,  he  receive  sentence 
to  be  set  on  the  pillory  in  a  foreign  county,  the  tipstaff  cannot 


(^)  Co.  Lit,  36a  2  Inst  176.  Bac.  (0  2  Inst.  210.    2  Hen.  Bla.  220. 

Ab.  Fees,  A.  Bac.  Ab.  Fees,  A. 

(A)  Now  abolished,  ante  331.    14  (m)  2  Hen.  Bla.  230.     Bac.  Ab. 

Geo.  in.  c.  ^.  Fees,  A. 

(»)  2  Inst.  210.    Bac.  Ab.  Fees,  A.  (n)  Ante,  •794,  *5. 

(k)  Co.  Lit  366.  PreoediaCluuio.  (0)  2  Hen.  Bla.  220. 

551.  (p)  1  Leaih,  201. 
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demand  of  tlie  prosecutor  any  fees  on  the  occasion,  or  even  the 
necessary  expenses  of  the  removal  {^),  For  though  the  prac- 
tice has  been  to  allow  such' expenditure  in  Middlesex,  there  is 
no  established  precedent  for  it  which  is  necessary  to  render 
such  a  demand  legal  (r).  It  seems  that  the  sheriff  is  allowed 
poundage  out  of  a  fine  imposed  by  the  court  of  King's  Bench 
after  conviction  of  battery,  for  such  allowance  would  otherwise 
be  made  in  the  exchequer  («)•  But  he  can  retain  no  poundage 
upon  a  sum  due  on  an  attachment,  and  it  seems  doubtfol 
f*834]  whether  he  can  support  an  action  to  obtain  it  (/)•  It  has  *aiso 
been  recently  holden  that  where  costs  have  been  allowed  to  a 
prosecutor  of  an  indictment  for  felony,  to  be  paid  by  the  trea- 
surer, he  cannot  insist  on  any  deduction,  but  will  be  liaUe  to  an 
attachment  if  he  take  it  of  his  own  accord. 

The  fees  of  officers  in  criminal  prosecutions,  have  been  ma- 
terially altered  by  a  very  recent  provision  (w).  All  prison  fees, 
except  in  the  King's  Bench,  the  Fleet,  the  Palace  Court,  and 
the  Marshalsea  prisons,  are  entirely  abolished  (x)*  All  feee 
paid  to  the  clerks  of  assize,  of  the  court,  of  die  peace,  or  their 
deputies — as  well  as  on  the  acquittal  or  other  discharge  of  i^ 
prisoner — are  done  away  and  the  officers  are  forbidden  to  re- 
ceive them  (y).  Any  transgression  of  these  regulations  by 
parties  demanding  fees,  are  misdemeanours  punishable  with 
imprisonment  and  fine  (z)»  But  provision  is  made  to  indem- 
nify the  officers  by  payments  out  of  the  county  rate,  propor- 
tioned to  the  amoimt  they  have  been  accustomed  to  receive  (of). 
Even  before  this  regulation,  if  the  keeper  of  any  gaol  trans- 
gressed the  regulations  laid  down  for  him,  and  took  more  than 
he  was  cntided  to  receive  from  a  prisoner,  an  action  was  sus- 
tainable by  the  party  aggrieved  to  recover  it  back,  though  it  had 
been  accounted  for  to  the  magistrate  (^). 
Attonicy*s  The  regulation  in  the  statute  2  Geo*  II.  c.  23.  respecting  an 
attorney's  bill,  by  which  he  is  compelled  to  deliver  it  duly 
signed,  a  month  before  he  brings  an  action,  extends  to  business 
done  in  conducting  a  prosecution  at  the  Quarter  Sessions,  and 


bill. 


(q)  Cowp.  726.  (w)  55  Geo.  in.  c.  50. 

(r)  Cowp.  727.  (x)  S.  1, 14. 

(«)  Sir  Tho.  Jones,  185.     Skin.  12.  (y)  Id.  s.  4^  5, 6,  13. 

Bac.  Ab.  Fees,  B.    Imp.  Off.  SlieriiT,  (z)  S.  9,  13. 

505.  (a)  S.  2,  3,  6,  7,  12. 

(0  2  EMt,  411,  2.     •  (6)  3  Esp.  233.    1  Taunt.  359. 
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is  not  confined  to  courts  of  superior  jurisdiction  (c).  And  the 
bill  in  such  case  will  be  referred  by  the  King's  Bench  to  the 
master  for  taxation  (^d). 

♦Although  the  law  naturally  inclines  to  favour  those  who  [*835] 
exert  themselves  to  give  effect  to  its  criminal  provisions,  it  will  jr^jsg  fop^^ 
not  allow  its  forms  to  be  made  the  engine  of  oppressing  the  malicious 
innocent  without  giving  them  an  opportunity  of  redress  [1].  ^on. 
And,  therefore,  to  restrain  the  savage  spirit  with  which  appeals 
were  anciently  prosecuted,  the  13  £dw.  I.  q.  12«  directed,  that 
if  the  appellee  were  acquitted,  the  appellor  should  suifer  a 
year's  imprisonment  and  pay  a  fine  to  the  king,  besides  satis- 
faction to  the  party  whose  life  he  by  the  prosecution  attempted 
to  destroy;  and  if  the  appellor  were  incapable  of  paying  it,  his 
abettors  should  be  liable  to  do  it  for  him,  and  to  suffer  impri- 
sonment in  their  own  persons  (e)«  These  severe  penalties, 
and  the  restitution  of  goods  being  given  on  an  indictment, 
soon  rendered  this  proceeding  rather  a  matter  of  curiosity 
than  of  practice  (^ ).  The  ancient  remedy  for  the  malicious 
prosecution  of  an  indictment  was  either  a  writ  of  conspiracy  or 
an  action  on  the  case  in  the  nature  of  a  conspiracy,  or  an  in- 
dictment, when  several  parties  united  in  the  evil  design  (^). 
And,  at  the  present  day,  the  latter  proceeding  is  sometimes  re- 
sorted to,  where  the  circumstances  are  of  a  very  dark  colour- 
ing (A)«  But  an  action  in  the  case  for  a  malicious  prosecution 
is  now  the  more  usual,  as  it  is  the  easier  and  more  effectual 
remedy  (f).  Over  the  old  writ  of  conspiracy  it  has  great  ad- 
vantages ;  for  the  latter  could  only  be  brought  where  the  life 
of  the  plaintiff  had  been  in  danger  (k) ;  and  where  he  had 
been  ^^  lawfully  acquitted,"  which  intended  such  a  discharge 
as  would  be  a  good  bar  to  any  subsequent  proceeding  (/) ; 
but  the  modem  remedy  by  action  on  the  case  lies,  wherever 
there  has  been  a  malicious  prosecution  of  *any  criminal  charge    [*836] 

(c)  1  E«p.  Rep.  137.    5  T.  R.  694.  (h)  2  Burr.  993.     1  Bla.  Rep.  368. 
Tidd,  385.  4  Wcntw.  96.     Staundf.  P.  C.  b.  2. 

(d)  4  T.  R.  496.  ace.  id.  124.  cont«  c.  23. 

(e)  4  Bla.  Com.  316.  (»)  2  Sel.  N.  P.  1054. 

(/)  4  Bla.  Com.  316.  (k)  1  Sauiid,  230.  n.  4.     FiU.  N. 

(e)  I  Saund.  230.  n.  4.    Cro.  Car.  B.  116.    1  Ld.  Raym.  379. 

239.    Cro,  Eliz.  701.    2  Sel.  N.  P.  (/)  Bro.  Ab.  Conspiracy,  23.  Gilb. 

1053.  L.  &  E.  199.    2  Sel.  N.  P.  1054. 


[1]  Ante  pas^  Id. 
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without  probable  cause,  and  which  has  occasioned  any  dama^ 
to  the  person,  character  or  property  of  the  plaintiff  (m)«  So  k 
lies  where  the  indictment  has  been  thrown  out  by  the  grand 
jury  (n),  where  it  has  been  preferred  before  an  improper  tri- 
bunal (o),  and  where  the  discharge  has  arisen  from  a  defecrt  in 
the  proceedings  (^).  Besides  the  writ  of  conspiracy  conkl 
only  be  granted  where  more  than  one  was  accused  of  conspir- 
ing(j');  and  all  the  old  cases  of  malicious  prosecution  called 
writs  of  conspiracy  (r),  are  no  more  than  mere  actions  on  the 
ease  which  were  always  valid  against  one  alone  («)•  In  the 
action  for  amalicious  prosecution,  the  damage  sustained  by  the 
plaintiff  is  the  ground  of  the  proceeding,  and  not  any  secret 
motives  by  which  the  guilt  of  the  defendant  may  be  in- 
creased (f) ;  and,  therefore,  though  the  words  "  per  conspira- 
tionem  per  eos  perhabitam^'  be  introduced,  they  will  be  mere 
surplusage  and  can  in  no  way  affect  the  right  of  the  party  injured 
to  recover  (ti).  Thus,  where  these  words  are  inserted,  in  a 
declaration  against  two  persons,  and  one  of  them  only  appears, 
proceedings  may  be  carried  on  against  one  alcme  (vi).  So  if  all 
the  defendants  are  acquitted  but  one,  he  may  be  found  guiltj 
and  judgment  given  against  him  (x). 

It  seems  to  have  been  formerly  thought  that  no  action  could 
be  maintained  where  the  acquittal  arose  from  some  technical 
objection,  and  no  guilt  was  imputed  by  the  indictment  nor  any 
imprisonment  endured;  but  it  is  now  settled  that,  in  such  a 
[#837]  case,  the  mere  fact  of  the  plaintiff's  *having  been  put  to  ex- 
pense by  the  proceedings,  is  a  sufficient  ground  to  entitle  bim 
to  redress  (y).  And  a  man  may  recover  in  an  action  for  a 
malicious  prosecution  of  his  wife,  of  which  he  has  paid  the  ex- 
penses (z). 


(«i)  10  Mod.  148,  214.    12  Mod.  (t)  Carth,  416,    BuL  N.  P.  14. 

208.    Gilb.  Cas.  L.  &  E.  185,  202.  (ti)  1  Saund.  230.  n.  a. 

flee  precedent  and  notes,  2  Chitty  on  (w)  Bro.  Ab.  Conspiracy,  38.  1  Ld. 

Pleading,  297.  2d  ed.  Bayro.  397. 

(n)  2  Rol.  Rep.  188.  Cro.  Jac.  490.  (x)   2  Inst  562.    Cro.  Car.  239. 

(o)  1  Rol.  Ab.  112.  Sir  Wm.  Jon.  94.     1  Rol.  Ab.  HI,  2. 

(p)  4  T.  R.  247.    2  Sel.  N.  P.  2  Show.  50.    6  Mod.  169.     1  Saund. 

1055.  230,  n.  a. 

(y)  Fitz.  N.  B.  116.    1  Saund.  230.  (y)  1  Ld.  Raym.  374.    Carth.  416. 

n.a.    Carth.  417.  f2Stra.691.   1  Salk.  13.   4T.  R.247. 

(r)  See  Cro.  Car.  239.    Cro.  Elia.  Gilb.  L.  &  E.  185.     10  Mod.   148^ 

701.  214. 

1  i*^  ?'^o3  ®-  ^^^-    ^"^-  -*!''•  W  B-T,H.54,    2  Stia.  977. 
1  SawML  230.  a. 
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But  though  actions  for  malicious  prosecution  are  thus  al- 
lowed, they  are  by  no  means  encouraged  by  the  courts  (a). 
In  (H'der  to  support  them,  there  must  have  been  want  of 
probable  cause  for  the  prosecution*— malice  express  or  im-> 
plied — and  an  injury  sustained  by  the  plaintiiF  either  in  his  per- 
aon  by  imprisonment,  his  reputation  by  scandal,  or  his  property 
•by  expense  (A), 

There  must  have  Jbeen  no  probable  ground  of  prosecution. 
It  is  not  necessary  that  there  should  have  been  any  legal  grounds 
for  the  accusation;  for  it  will  suffice  to  excuse  the  prosecutor 
if  it  appear,  from  the  circumstances  of  the  case,  that  he  was  not 
actuated  by  improper  motives,  but  by  a  sincere  belief  that  the 
party  accused  was  guilty,  and  an  anxiety  to  bring  him  to  jus- 
tice (c).  And  a  great  restraint  on  this  kind  of  action  is  thatlt 
cannot  be  supported  in  evidence  on  the  trial,  without  producing 
the  record  or  a  copy  of  the  record  of  acquittal  (d)  [1].  And  in 
€ase  of  fthny  this  can  only  be  obtained  by  specttU  order ^  upon 
motion  made  in  open  courts  which  will  not  be  granted  if  thete 
was  the  least  foundation  for  preferring  the  indictment;  for  .it 
would  be  a  great  discouragement  to  public  justice,  if  prose<» 
cutors  were  liable  to  be  sued  whenever  the  defendant  was  ac* 
quitted  (jt).  If,  however,  the  officer  give  the  copy  without  such 
authority,  it  will  be  available  in  evidence,  though  the  officer 
will  be  punishable  for  his  contempt  (J').  But  this  rule  does 
not  apply  to  indictments  for  misdemeanours^  which  it  is  proba^ 
bly  thought  not  so  important  to  encourage;  for  the  ^defendant,  [*838] 
when  set  at  liberty,  is  entitled,  as  a  matter  of  course,  to  a  copy 
of  the  record  (j^).  And  the  order  need  not,  at  anytime,  be 
produced  in  order  to  introduce  the  record  as  evidence ;  and, 
therefore,  where  two  persons  were  jointly  indicted  for  felony, 
and  a  copy  of  the  record  was  granted  to  one  of  them  only, 
which  was  produced  on  a  trial  for  malicious  prosecution  at 


a)  X  Sftlk.  15.  («)  Kel.  Pref.  3.    1  Ld.  Ra>in.  ^S^. 

'arth.  42J 

d)  HEart,  m   4  Burr.  1971,  3  \g)  1  BI|i7Rep.  385. 


JAi  2  Sel.  N.  P.  1056,  7.  Carth.  421. 


Cro.  Jac.  193.  (/)  14  East,  302. 

14  East, 
Bla.  Com.  126. 


indict] 


Penvbtltakta.—- No  person  or  persons  shall  be  obliged  to  answer  to  any 
ictment  or  presentment,  unless  the  prosecutor's  name  oe  inserted  therein. 
1  Smith**  Xawt  Perm,  56. 

The  act  of  1705,  could  never  intend  there  should  be  a  prosecutor  indorsed, 
unless  there  was  a  prosecutor  existing;  and  if  there  is  no  proof  of  a  prosecu- 
tor, which  proof  must  be  made  by  incQfferent  witnesses  and  not  by  the  defen- 
dant, the  defendant  must  plead  to  the  indictaient  without  an  indorsement. 
1  DaO.  Rep*  5.   [This  note  was  omitted  un4er  the  chap.  *<  Indictments."— Eo-'^ 

Vol.  I.  4  R 
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the  suit  of  the  other,  the  plaintiff  obtained  a  verdict  which  the 
court  refused  to  set  aside  (A).  When  it  becomes  necessary,  m 
order  to  support  the  action,  that  the  plaintiff  should  be  put  in 
possession  of  the  examinations  before  the  justices,  and  also  of 
the  warrant  on  which  he  was  apprehended,  he  may  apply  to  the 
court  on  affidavit  of  demand  and  refusal,  and  obtain  a  rule 
calling  on  the  magistrate  and  the  constable  respectively,  to 
show  cause  why  they  should  not  be  inspected  and  copies 
taken,  and  the  originals  produced  on  the  trial*  On  this,  a 
rule  will  be  made  ordering  the  inspection,  and  commanding 
the  respective  parties  to  produce  the  originals  in  evidence  on 
the  trial  (t).  Besides  this  necessity  of  obtaining  a  copy  of  the 
record  of  the  acquittal,  it  has  been  holden  that  if  sufficient  evi- 
dence were  produced  on  the  •  trial,  on  the  behalf  of  the  crown, 
to  make  the  jury  hesitate  and  consult  together  for  a  time  what 
verdict  they  should  deliver,  no  action  can  be  supported  (i). 
And  the  defendant  will  be  at  liberty,  after  proving  circum- 
stances of  suspicion  against  the  plaintiff,  to  adduce  evidence  of 
his  general  bad  character,  in  order  to  show  that  there  was  pro- 
bable cause  for  suspecting  him  to  be  guilty  (/)•  And  it  is  said 
that  no  action  can  be  maintained  for  the  malicious  prosecution 
of  a  criminal  information;  because  the  proceeding  is  never  al- 
lowed without  a  previous  application  to  the  court  founded  upon 
[^839]  affidavits,  and  an  opportunity  afforded  to  the  party  accused  *to 
show  cause  against  it;  and,  therefore,  after  it  has  been  allowed, 
it  must  be  presumed  that  there  ivas  prim&  facie  ground  for 
prosecuting  it,  as  there  manifestly  was  for  allowing  it  (m). 

Besides  the  want  of  probable  cause,  malice  must  also  be 
shown,  either  express  or  apparent  from  the  proceedings.  And, 
therefore,  in  an  action  for  a  malicious  prosecution  it  will  not  be 
sufficient  to  show,  in  addition  to  the  record  of  acquittal,  that 
after  the  indictment  was  ready  for  trial,  the  prosecutor  was 
called  and  did  not  appear,  on  which  an  immediate  acquittal  was 
directed,  without  proof  of  express  malice,  or  at  least,  of  cir- 
cumstances showing  an  entire  want  of  all  probable  cause  on 
which  the  proceedings  rested  (n).  And  it  is  said  that  wherever 
the  grand  jury  found  the  bill  of  indictment,  an  express  malice 

(A)  2  Stra.  1122.  (I)  2  Esp.  Rep.  720.  Phil.  Ev.  72, 

a  Barnes,  468,  9.     1  Stra.  126, 7.  (m)  2  Woodes.  564. 

596.  (n)  9  East,  361. 
ih)  3  Esp.  Rep.  7,  8. 
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must  be  shown  on  the  part  of  the  individual  indicting ;  though 
it  will  be  otherwise  if  the  facts  necessarily  lie  within  the  know- 
.  ledge  of  the  original  prosecutor,  for  then  he  must  prove  that 
he  had  reasonable  grounds  of  suspicion,  or  the  plaintiff  will  be 
entitled  to  recover  (o).  There  seems  also  to  b6  material  dis- 
tinction between  malicious  prosecutions  and  malicious  convic- 
tions ;  in  the  former,  if  it  be  shown  that  there  was  no  probable 
cause  whatever,  malice  must  be  inferred,  because  the  prosecu- 
tor has  sworn  to  the  truth  of  a  charge  manifestly  unfounded. 
But  in  actions  for  malicious  convictions  on  penal  statutes,  the 
question  of  probable  cause  does  not  depend  on  the  actual  guilt  or 
innocence  of  the  party,  but  of  the  testimony  given  before  the 
magistrate;  and,  therefore,  to  support  the  latter  action,  the  de- 
positions must  be  given  in  evidence  (^).  And  even  where  the 
indictment  has  been  thrown  out  by  the  grand  jury,  if  it  were 
only  for  a  trifling  misdemeanour,  sotne  evidence,  however 
small,  must  be  offered  of  a  malevolent  design  (^).  It  has  also 
been  laid  "^down  that  where  a  defendant  has  been  acquitted  on  [*840] 
the  trial,  he  need  not,  in  the  first  instance,  show  express  malice 
in  the  party  by  whom  he  was  indicted  in  order  to  support  an 
action  for  a  malicious  prosecution;  but  where  the  indictment  is 
quashed  for  informality,  an  express  malice  must,  in  the  first  in- 
stance, be  shown  by  the  plaintiff  (r).  In  general,  both  malice 
and  the  want  of  probable  cause,  either  express  or  implied,  must 
appear  to  entitle  the  plaintiff  to  recover  (/)•  It  is  certain  that 
malice  will  not  suffice  if  there  were  any  apparent  cause  for  the 
proceedings  (^).  And  though  malignity  may,  in  some  case,  be 
fairly  inferred  from  the  want  of  grounds  to  support  the  pro- 
ceedings, the  latter  can  never  be  collected  from  the  most  posi- 
tive proof  of  the  former  (w).  So  that,  in  every  case,  the  plain- 
tiff must  give  evidence,  however  slight,  that  no  grounds  ex- 
isted for  the  proceedings,  before  the  defendant  can  be  called 
upon  to  answer  (w).  The  question  whether  he  has  succeeded 
in  doing  this,  is  partly  of  law  and  partly  of  fact ;  whether  the 
circumstances  alleged  on  either  side  are  true  or  false,  is  a  mat- 
ter of  fact  to  be  left  to  the  jury;  whether  if  true,  they  prove  a 


(o)  1  Ld.  Raym.  381.    Bui.  N.  P.  (r)  Willes,  520. 

14.    9  East,  362.  n.  b.    2  Selw.  N.  («)  Bui.  N.  P.  14.    4  Burr.  1974. 

P.  1056.  n.  1.  (t)  Bui.  N.  P.  14. 

(p)  1  toreh.  220.  (m)  1  T.  R,  545. 

(q)  1  Marsh.  12.    5  Taunt.  187.  (w)  2  Selw.  N.  P.  1056.  n.  (2). 
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reasonable  ground  of  prosecution,  or  the  reverse,  is  an  infereiioe 
of  law  on  which  the  court  alone  can  decide  (x)  [1]. 


CHAPTER  xxn. 

OF  CBIJUEUfAL  INTOOMATIOXS.* 

r*8411  *TH£R£  are  two  kinds  of  informations,  one  in  the  name 
Ipfoniu-  of  the  king,  and  the  other  at  the  suit  of  an  informer  (a).  It  is 
the  first  of  these  only  that  we  have  to  consider  at  present,  as 
the  last  are  rather  modes  of  qui  tam  action,  for  the  recovery  of 
a  pecimiary  penalty,  than  criminal  proceedings.  We  proceed, 
therefore,  to  examine  those  informations  which  are  filed  solely 
on  behalf  of  his  majesty* 

Criminal  informations,  properiy  so  called,  are  analogous  to 
declarations  for  the  redress  of  a  personal  injury,  except  that  the 
latter  are  at  the  suit  of  a  subject  for  the  satisfaction  of  a  private 
wrong,  and  the  former  are  in  the  name  of  the  king,  for  the  pu- 
nishment of  offences  affecting  the  interests  of  the  public  {b). 
They  are  accusations  or  complsdnts  for  serious  misdemeanours, 
which,  whether  tiiey  immediately  affect  the  safety  of  the  crown, 
r#342]  or,  in  die  first  ^instance,  encroach  more  nearly  on  individual 
rights,  require  to  be  speedily  repressed  for  the  good  of  society 
at  large  (c).  The  difference  between  this  mode  of  proceeding 
and  the  more  usual  course  of  indictment  is,  that  the  latter  is 
sanctioned  by  the  finding  of  a  grand  jury,  and  the  former,  when 
it  comes  into  court  to  be  tried,  is  the  mere  allegation  of  the  offi- 
cer by  whom  it  is  preferred  {d).  Bufthis  is  not  the  only  rea- 
son why  die  crown  or  a  subject,  supposing  himself  aggrieved, 

(x)  1  T.  R.  445.    Bui.  N.  P.  14.  (c)  Bac  Ab.  Informatioiis,  A.  Ante, 

2  8cL  N.  P.  1056.  n.  (1).  id.  1061.  •165,  •6, 
(d\  Ante,  *165,  *6.  {d)  Bac.  Ab.  InfbnnatioDS»  A. 

{Jb)  Jac.  Die.  Infonnation. 

"  AttoiiifiinnatMiittmgciierd,  ■eella«k.l>.s.c.84.per  lotnnu  Com.  Dig.  Iidhnmatianijit 
totaiD.  Bfte.  Atar.  lofomuitMns,  per  totura.  4  Bk.  Com.  308  to  313.  2Woodes.580«oJM.  wii- 
liams  J*  InfinrBiatioD.    Dick.  J.  Infitnnatioii.   Huid*i  Prtctiee. 

— 

[1]  Nbw  York. — No  action  will  lie  against  a  person  in  this  state  Ibr  aub- 
oming  a  witness  to  swear  frisely  in  a  cause  in  another  statey  whereby  a  Judg- 
ment was  given  agunst  the  defendant  in  that  state  contraiy  to  the  truth  and 
justice  of  the  case.    SmiUi  v,  Lewis.    3  Johiu,  Rep,  157. 

CoNiTECTieirT. — A  person  may  be  liable  for  prosecuting  a  suit  commenced 
by  him  maliciously,  and  without  probable  cause,  while  an  infant  SterSng  ▼. 
Mam9^  eioL    3  Day  duet,  411. 
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prefers  the  former  to  the  latter  remedy*  Unlike  an  indictment, 
which,  when  found,  can  never  be  altered  in  substance,,  an  in- 
formation may  be  amended  at  any  time  before  trial,  even  be- 
fore a  single  judge  at  chambers,  because  no  finding  of  a  jury  or 
principle  of  right  is  affected  by  such  a  change  (r).  It  is  also 
said  that,  on  the  conviction  of  the  defendant,  he  will  be  visited 
with  a  severer  punishment  than  if  he  had  been  prosecuted  by 
indictment  (/ ) ;  but  this  opinion  does  not  seem  to  rest  on  any 
substantial  foundation*  It  has  been  said,  however,  that  as  this 
proceeding  can  only  be  resorted  to  by  leave  of  the  court  in 
which  it  is  filed,  no  action  can  be  sustained  for  a  malicious  pro- 
secution, though  the  defendant  should  be  acquitted  (^).  And 
where  an  indictment  has  been  thrown  out  by  the  grand  jury  for 
not  repairing  a  highway,  and  they  appear  to  have  been  actuated 
by  manifest  partiality  and  injustice,  an  information  will  be  grant- 
ed against  the  parish,  as  the  only  mode  which  remains  of  en- 
forcing the  desired  repair  (A). 

The  practice  of  filing  informations  existed  at  common  "^law,  ['N'843] 
and  may  be  traced  to  the  earliest  periods  (i)«  For  as  observed 
by  Blackstone,  ^^  As  the  king  was  bound  to  prosecute,  or  at 
least,  to  lend  the  sanction  of  his  name  to  a  prosecutor,  when- 
ever a  grand  jury  informed  him  upon  their  oaths,  that  there 
was  a  sufficient  ground  for  instituting  a  criminal  suit :  so,  when 
his  immediate  officers  were  otherwise  sufficiently  assured  that 
a  man  had  committed  a  gross  misdemeanour,  either  personally 
against  the  king  or  his  government,  or  against  the  public  peace 
or  good  order,  they  were  at  liberty,  without  waiting  for  any  fur- 
ther intelligence,  to  convey  that  information  to  the  court  of 
King^s  Bench,  by  a  suggestion  on  the  record,  and  to  carry  on 
the  prosecution  in  his  majesty  name  ()&)•''  Informations  for 
offences  more  immediately  affecting  the  king,  his  ministers,  or 
the  state,  were  filed  ex  officio  by  the  attorney  general,  while 
those  in  which  a  private  individual  was  the  virtual  prosecutor, 
were  placed  on  record  by  the  king's  coroner  or  master  of  the 

(e)  Ante,  •297,  •S.    4  Burr.  2527.      though  the   prosecution    ultimately 
4T.  R.  457.    n  Harar.  St.  Tr.  332,3.      tailed.    1  Wilii.  232,    1  T.  R.  522— 


Harar. 

[/)  2  Woodea.  563.  545.    [Ante,  •6S2.] 
Q)  2  Woodes.  564.  No  action  lies  (A)  1  Seas.  Caa.  168.    Sayer  Rep. 

for  hlinnf  a  slanderous  affidavit,    1  92.    Bac.  Ab.  Highwavs,  H. 

Saund.  131,  2.  note  1.  and  if  a  court  (i)  11   Harg.  St.   tr.  312,  3.    4 

of  competent  jurisdiction  has  once  Burr.  2556.    1  Show.  106.    Hawk.  b. 

sanctioned  a  prosecution,  this  esta-  2.  c.  26.  s.  85. 

blishes  that  there  was  probable  cau.se  (A*)  4  Bla.  Com.  309. 

for  instituting  it,  and  no  action  lies 
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crown  oflBce*  But  these  proceedings,  though  legal  in  them- 
selves, became  the  engines  of  tyranny  in  the  hands  of  arfaitrazj 
princes*  The  court  of  star  chamber,  in  which  the  memben 
were  sole  judges  of  the  law,  the  fact,  and  the  penalty,  was  used 
in  the  reign  of  Henry  the  Seventh,  by  Empson  and  Dudley,  his 
corrupt  and  favourite  ministers,  as  the  engine  of  oppression  to 
the  subject,  and  of  unjust  emolument  to  the  crown  (/)•  During 
the  prosperity  of  this  oppressive  tribunal,  the  common  law  au- 
thority of  the  King's  Bench  fell  into  disuse,  as  being  too  feeble 
to  satisfy  the  rapacity  of  ministers  or  the  avarice  of  the  sove- 
reign. But  when  by  16  Car.  I.  c.  10.  the  star  chamber  was  finally 
abolished,  the  ancient  power  of  the  attorney  general  and  master 
of  the  crown  office  in  filing  informations,  began  to  revive  (m). 
[♦844]  At  this  time,  both  ♦these  officers  had  the  power  of  thus  accus- 
ing the  subject  at  their  discretion,  which  the  attorney  general  at 
present  enjoys.  Immediately  after  the  revolution,  therefore,  a 
further  reformation  took  place,  and  by  the  statute  4  &  5  W.  &  M. 
c.  18.  the  coroner  was  reduced  to  a  mere  ministerial  officer,  and 
the  informations  exhibited  by  him  in  the  crown  office,  subjected 
entirely  to  the  control  of  the  King's  Bench,  in  that  way  which 
we  shall  presently  examine.  The  attorney  general  is  not  at  all 
affected  by  this  provision,  and  his  authority  remains  in  the  same 
condition  as  before  the  statute  was  enacted  (/z). 

Informations,  however,  lie  for  misdemeanours  only,  nor  can 
any  man  be  convicted  of  treason  or  felony  on  this  mode  of  pro- 
ceeding (o).  For,  where  life  is  in  question,  no  one  can  be  re- 
quired to  answer  imtil  the  charge  against  him  has  been  sanc- 
tioned by  the  oaths  of  a  grand  jury(/>).  When  they  are  legal, 
they  are  filed  in  the  coiut  of  King's  Bench,  except  when  they 
relate  to  matters  of  revenue,  in  which  case  they  are  usually 
commenced  in  the  court  of  Exchequer,  unless  the  offence  has 
been  accompanied  with  an  assault  or  other  forcible  obstruction 
of  a  revenue  officer;  in  which  case  the  proceeding  is  most  fine- 
quently  in  the  King's  Bench  [1]. 

(l)    See    the    indictment  against  s.  3.    Bac.  Ab.  InfbrmationSy  A.    4 

Empson,  1  Anders.  156.  Bla.  Com.  310.    2  Woodes.  561.  see 

(m)  4  Bla.  Com.  310.  this  elucidated  by  Ld.  Eiskine,  1  t^. 

(n)  Hawk.  b.  2.  c.  26.  s.  6.  Speeches,  275. 

(o)  Ante,  •165, -e.    2  Hale,  151.  (j&)  Id  ibid.    4Bla.  Com.310. 

1  Show.  109,  110.    Hawk.  b.  2.  c.  26. 

1^1]  MAssACHrsETTs. — ^It  IS  a  general  nile  that  all  public  misdemeanours 
which  may  be  prosecuted  by  indictment,  may  be  prosecuted  by  infbnnation 
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We  have  seen  that  criminal  informations  at  the  present  day 
are  of  two  kinds — ^those  filed  ex  officio  by  the  attorney  general — 
and  those  which,  by  leave  of  the  court,  are  prosecuted  in  the 
name  of  the  coroner  or  master  of  the  crown  office — each  of 
which  we  shall  now  proceed  separately  to  examine. 

Though,  in  general,  informations  ex  officio  are  filed  by  the  I-  Info^ma- 

attorney  general  alone,  it  is  holden  that  in  case  there  be  a  va-  officio  by 

cancy  in  that  office,  it  may  be  properly  done  by  the  solicitor  ^^®  ***®''" 

general ;  nor  will  there  be  any  necessity  *for  suggesting  on  the  pal. 

record  the  cause  of  this  variance  from  the  usual  course  of  pro-  L  ^^i 

By  wbom 
ceeding  (q).     And  it  is  even  said,  that  anciendy  the  king's  ser- fifed. 

jeant  might  thus  prosecute  on  behalf  of  his  majesty  (r).     So  it 

appears  that  in  case  of  the  illness  of  the  attorney  general,  his 

interest  in  the  subject  matter,  or  other  sufficient  reason,  his 

■ 

majesty  may  appoint  any  other  to  sue  for  justice  in  his  name(«), 
though  the  officer  who  should  interfere  without  proper  authori- 
ty, would  do  so  at  his  peril  (t). 

Informations  may  be  filed  by  the  attorney  general  for  any  When  it 
offence,  below  the  degree  of  felony  which  tends,  in  his  opinion,  ^' 
to  disturb  the  government  or  immediately  to  interfere  with  the 
interests  of  the  public  or  the  safety  of  the  crown.  He  most 
frequendy  exercises  this  power  in  cases  of  libels  on  govern- 
ment, or  high  officers  of  tiie  crown,  obstructions  of  revenue 
officers,  breaches  of  quarantine,  bribery  and  offering  to  bribe 
public  officers.  It  seems  indeed  at  his  option  to  exert  it,  when 
any  offence  occurs  which  may  thus  be  prosecuted  in  the  crown 
office;  but  as  he  seldom  interferes  when  the  offence  more  im- 
mediately affects  a  private  individual,  we  will  defer  the  consi- 
deration of  the  cases  in  which  informations  in  general  lie,  till 
we  consider  them  as  filed  at  the  instance  of  a  private  indivi- 
dual (u). 

The  attorney  general  is  the  sole  judge  of  what  public  misde-  How  filed. 
meanours  he  will  prosecute  (w).    He  may  file  an  information 

(^)  4  Burr.  2553.    Bac.  Ab.  Infor-  (u)  See  post, 

mation,  A.  in  notes.  (w)  11  Harg.  St.  Tr.  270.    4  Bla. 

fr)  4  Burr.  2553.  Com.  312.    2  Woodes.  562.   Bac.  Ab. 


I 


«)  4  Burr.  2554.  Informations,  A. 

(0  Id.  ibid. 


in  behalf  of  the  commonwealth^  unless  otherwise  provided  by  statute. 
Moii.  T.  R.  257, 
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against  any  one  whom  he  thinks  proper  to  select,  without  oaik| 
without  motion,  or  opportunity  for  the  defendant  to  show  cause 
against  the  proceeding  (x);  but  he  generally  pursues  this  courac 
on  grounds  laid  before  him— by  the  affidavits  of  witnesses  as  k 
the  case  of  informations  for  obstructing  a  revenue  officer,  upon 
the  oath  of  the  officer  himself;  though  where  the  offence  is  mani- 
(*846]  fest,  as  in  the  case  of  a  libel  on  government,  no  extrinsic  ^vi- 
dence  need  be  laid  before  the  attorney  generaL  Neither  hc^ 
nor  any  witness  for  the  crown  is  bound  by  recognizance  to  pro- 
secute with  effect,  and  consequently  the  conduct^  the  coa- 
tinuance,  the  suspension,  and  the  dropping  the  prosecution  are 
left  entirely  to  his  discretion  (t/)«  For  he  is  not  included  in  ifae 
regulations  of  the  statute  of  William  and  Mary,  which  directs 
the  proceedings  when  the  information  is  filed  by  leave  of  the 
court;  and,  therefore,  his  power  remains  as  at  common  law, 
without  diminution  and  without  contrcd  (z).  Nor  is  he  in  any 
case  liable  to  an  action,  on  the  supposition  that  the  information 
was  filed  maliciously  or  unjustly  (a), 
li'omi  of  The  commencement  of  an  information  ex  officio,  is  as  foU 
tion  ex  l<>^s :  ^^  Be  it  remembered,  that  W.  G.  attorney  general  of  our 
officio  (6).  sovereign  lord  the  now  king,  who  for  our  said  lord  the  king 
prosecutes  in  this  behalf  in  his  proper  person,  comes  here  into 
the  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster,  in  the  county  of  Middlesex,  on,  &c.  and  for  our 
said  lord  the  king  ^veth  the  court  here  to  understand  and  be 
informed  that,"  &c«  Where  the  solicitor  general  prosecutes, 
during  a  vacancy,  except  in  the  difference  of  his  description, 
the  form  is  precisely  similar  {c).  The  substance  of  the  charge 
then  follows,  in  which  all  the  requisites  of  an  indictment  roust 
be  observed,  and  the  circumstances  of  the  offence  stated  with 
the  same  accuracy  and  precision  (d).  But  when  the  indictmoit 
would  conclude,  with  the  words  ^^  agsunst  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity,"  the  information  proceeds 
further:  ^^  whereupon  the  ssdd  attorney  general  of  our  said  lord 
the  king,  who  for  our  said  lord  the  king  in  this  behalf  prose* 
cutes,  prays  the  consideration  of  the  court  here  in  the  premises. 


x)  Id.  ibid.  (6)  See  form,  last  toL  Loud,  edit 

V)  Id.  ibid.  6.    11  Harg.  St  Tr.  264. 
2)  Hawk.  b.  2.  c.  26.  s.  6.  (c)  4  Burr.  2553. 

«)  1  T.  R.  514^  535.  (rf)  4  Burr.  2556. 
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and  that  due  *proce9s  of  law  may  be  awarded  against  the  said  [♦847] 
C,  D.  (the  defendant)  in  this  behalf,  to  make  him  answer  to 
our  said  lord  the  king,  touching  and  concerning  the  premises 
aforesaid,  &c.'*    And  the  whole  is  then  subscribed  by  the  signa- 
ture of  the  attorney  general,  and  filed  in  the  crown  office  (e*). 

So  independent  is  the  authority  of  the  attorney  general,  that  Of  quash- 
the  court  will  not  quash  his  information  on  the  motion  of  the  murrrnsAo 
defendant,  but  will  compel  him  to  plead  or  to  demur  {f).    Nor  the  infor- 
will  they  quash  it  upon  the  motion  of  the  attorney  general  him- 
self, if  he  find  it  to  be  defective,  in  order  to  enable  him  to  file 
another;  because  he  has  the  power  of  entering  a  nolle  prosequi 
and  of  preferring  a  new  charge  whenever  he  pleases  (^).     In- 
formations both  at  common  law,  and  against  officers  in  the  ser- 
vice of  the  East  India  Company,  under  the  statutes  (A),  may  be 
amended  on  demurrer,  though  if  amendment  after  amendment 
were  applied  for  merely  to  harass  the  defendant,  the  court 
would  refuse  any  longer  to  lend  their  sanction  (i ). 

The  attorney  general  having  filed  his  information,  brings  it  Trial,  &c. 
on  to  trial  at  what  time  he  thinks  proper  [k).  But  it  must  be 
obsen'^ed  that  if  the  defendant  can  show  that  he  has  been  ag- 
grieved*by  unnecessary  delay,  he  may  apply  to  the  court  to  fix 
a  day  for  a  trial  at  bar,  which  they  will  not  refuse  him  (/).  He 
cannot,  however,  carry  down  the  trial  to  Nisi  Prius  by  proviso, 
without  the  consent  of  the  attorney  general,  as  that  proceeding 
implies  laches  which  can  never  be  imputed  to  the  crown  or  its 
officers  (m).  In  general,  the  trial  of  the  defendant  is  on  4the  Nisi  [*848] 
Prius  side  of  the  court  of  King^s  Bench,  and  is  conducted  in 
the  same  way  as  an  indictment  for  a  misdemeanour  at  the 
assizes  (n).  But  the  attorney  general  is  entitled  to  a  trial  at 
bar  if  he  prefers  it  (o).  He  usually  chooses  to  try  before  a  spe- 
cial jury,  the  mode  of  summoning  whom  we  have  already  con- 
sidered (/>), — a  practice  which  has  been  objected  to  as  too  un- 


(e)  See  form,  11  Harg.  St.  Tr.  266.  •510,  •487,  •8. 

Last  vol.  Lond.  edit.  6.  (0  2  East,  209.    Ante,  •510,  •437, 

(/)  1  Salk.  372.     Com.  Dir.  In-  •S. 

formation,  D.  4.    Bac.  Ab.  Informa-  (m)  2  East,  202.  Ante,  '510,  •487, 

tions,  A.  aec,  sed  vide  1   Sid.  152.  •S. 

cofi/.  (n)  See  the  course  of  proceedings 

{g)  DougL  239.  against  Ifr.  Horne,  11  Haig.  St.  Tr. 

(A)  24  Geo.  HI.  c.  25.   26  Geo.  HI.  264  to  289. 

c.  57.  Co)  1  Stnu  644. 

(i)  4  T.  R.  457.  Ip)  Ante,  ^521,  &c. 

Ik)  11  Harg.  St  Tr.  272.    Ante» 

Vol.  I.  4  S 
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favoui'able  to  the  subject,  when  the  iiifluence  of  the  crown  is 
opposed  to  a  single  individual,  and  state  policy  is  in  question  (^ )• 
On  the  trial,  the  attorney  general  has  the  right  of  reply,  even 
though  the  defendant  calls  no  witnesses  (r}«  He  cannot  him- 
self be  called  as  a  witness  to  be  examined  as  to  has  motives  for 
commencing  the  prosecution  («)•  If,  on  the  trial,  the  defendant 
be  acquitted,  or  if  a  nolle  prosequi  be  entered,  he  has  A  his 
own  expenses  to  defray,  as  it  is  beneath  the  dignity  of  the  crown 
either  to  receive  costs  or  to  pay  them  (f).  If  he  be  convicted, 
and  actually  in  court  at  the  time,  he  may  be  committed  in  the 
interval  between  verdict  and  judgment,  if  the  attorney  geoerd 
moves  the  court  to  that  effect,  but  he  may  be  admitted  to  bail, 
and  if  he  be  absent  it  is  more  usual  to  pennit  him  to  remain  at 
large  on  his  recognizance  till  brought  up  to  receive  sentence* 
Judgment  is  not  pronounced  until  moved  for  by  the  attorney 
general,  who  may,  if  he  thinks  fit,  exercise  a  virtual  preroga- 
tive  of  pardon,  by  entering  a  nolle  prosequi  or  declining  to 
bring  up  the  party  convicted.  But  if  he  delajy's  to  the  inconve- 
nience of  the  defendant,  he  may  voluntarily  a^)ear  and  demand 
judgment  to  be  passed  against  him*  When  brought  up  to  re- 
ceive sentence,  the  attorney  general  moves  the  judgment  of  the 
court  on  the  defendant,  who  then,  either  personally  or  by  his 
r#849]  counsel,  addresses  the  court  in  mitigation  of  punishment,  "V^and 
files  afiidavits  to  the  same  purpose  (u).  At  this  time  the  sen- 
tence is  not  always  pronounced,  but  the  party  convicted  is 
sometimes  sent  to  some  of  the  king's  prisons  on  die  motion  of 
the  attorney  general,  for  a  few  days,  while  the  court  deliberate 
on  the  facts  before  them  and  resolve  on  the  judgment.  At  the 
end  of  this  time,  he  is  again  brought  into  court,  and  sentence  b 
passed  upon  him.  In  deciding  on  the  severity  of  the  punish- 
ment, the  court  will  take  into  their  consideration  the  time  the 
defendant  has  been  already  in  prison.  The  nature  of  the  sen- 
tence varies,  of  course,  according  to  the  colour  of  the  offence 
and  the  aggravations  or  excuses  with  which  it  may  be  attend- 
ed (w). 


! 


q)  11  Harg.  St.  Tp.  273.  (<)  Hullock,  SST,    Ante  •825. 

>)  Ante,  •627,  •S,  •9.    11  Har^p.  («)  See  proceedings,  ante  •691, 'S. 

St.  Tr.  289.  (w)  See  fonn  of  Judgment  on  Oat- 

(«)  11  Haig.  St  Tr.  283.  lawry.  Hand.  P|»c.  453.  6  T.  B.  57i. 
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Jnfomiations  in  the  name  of  the  master  of  the  crown  office  n.  Infor- 
aeem,  at  common  law,  to  stand  on  the  same  footing  as  those  ^^  name^ 
filed  ex  officio  by  the  attorney  general,  and  the  important  dis-  <*f^"?*- 
tinctions  which  now  exist,  arise  principally  from  the  4  &  5  crown  of- 
W,  &  M.  c.  11.  and  the  practice  which  has  subsequently  r^gu- p^vatT in^ 
iated  the  mode  and  substance  of  the  proceedings*     The  master  dividuals. 
of  the  crown  office,  in  whose  name  they  are  filed,  is,  to  this  pur- 
pose, the  officer  of  the  public,  as  the  attorney  general  is  the 
minister  of  the  crown  (x)^     They  divide  themselves  into  two 
classes — ^those  filed  against  private  individuals,  and  those  which 
are  granted  against  magistrates,  for  misconduct  in  the  discharge 
of  the  duties  of  their  office. 

The  4  &  5  W.  &  M.  c»  18*  s«  2.  prohibits  the  master  of  the  h  Against 
croivn  office  from  exhibiting  any  informations  without  express  {^Jdlvidualfl 

leave  of  the  court  of  Kinof's  Bench,  in  which  tribunal,  there-  -~»"  ^^ 

cases  the 
fore,  the  whole  jurisdiction  over  this  class  of  information  is  court  wUl 

vested*  The  object  of  our  inquiries  is,  therefore,  to  deter- ^^ 
mine,  in  what  cases  that  court  has  power  to  sapction  this  n^ode 
of  prosecution,  *and  when,  in  their  discretion,  they  will  exert  [*850] 
it.  Their  absolute  power  seems,  in  its  strictest  sense,  to  ex- 
tend over  every  description  of  misdemeanour;  but  they  have 
no  more  authority  to  suffer  treason  or  felony  to  be  thus  prose- 
cuted, than  the  attorney  general  possesses  (y).  Upon  regular 
motion,  groimded  on  proper  affidavits,  and  not  sufficiently  an- 
swered by  the  party  accused  (z),  they  will  grant  leave  to  file  a 
criminal  information,  in  case  of  all  offences  below  the  degree  of 
felony,  which  do  not  so  immediately  affect  the  security  of  go- 
vernment, as  to  require  the  interference  of  the  attorney  gene- 
ral, and  which  yet  are  important  in  themselves,  and  in  their 
consequences,  materially  affect  the  public  welfare  (a).  Thus  it 
has  been  allowed  for  oflFences  inmiediately  affecting  God,  reli- 
gion, or  morality,  as  for  blasphemy,  or  obscene  writings  (6),  for 


i; 


(x)  4  Burr.  2570. 

[y)  2  Hale,  151.  1  Show.  109,  110. 
Hawk.  b.  2.  c.  26.  s.  3.  4Bla.  Com. 
310.  Bac.  Abr.  Information,  A.  2 
Woodes.  561.  Burn  J.  Information. 
Williams  J.  Information  Criminal,  I. 
See  arttc,  ^165,  **6.  and  Lord  Ers- 
kine's  Speeches,  1  vol.  275. 

(z)  See  post  856,  as  to  the  necessa- 


ry proceedings. 

(a)  Hawk.  b.  2.  c.  26.  2  Hale, 
151.  Bac.  Abr.  Informations,  A.  and 
B.  2  Nolan's  Poor  L.  262.  WU- 
liams  J.  Information  Criminal. 

(b)  2  Stra.  789.  (filed  by  the  at- 
torney general.)  Bac.  Abr.  Infonna- 
tions,  B.  in  notes. 
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attempting  to  bribe  a  privy  counselldr  to  pirocure  the  re\*ernn 
of  an  oQUce  grantable  by  his  majesty  (c),  for  procuring  a  female 
apprentice  to  be  assigned,  though  with  her  own  consent^  for 
purposes  of  prostitution  (d)^  for  seducing  a  woman  addicted  to 
drinking  to  make  her  will  (e)y  for  an  imposture  and  conspiracy 
to  defraud  (f)^  and  for  enticing  a  young  man  or  woman  from 
their  parents  or  guardians,  to  marr^'  them  or  with  any  other 
improper  design,  even  though  the  parties  accused  have  been 
committed  for  a  contempt  by  the  court  of  Chancezy  (^}«  An 
information  has  also  been  allowed  for  offences  against  public 
[*851]  justice  as  for  perjury,  and  suborning  witnesses  (A),  *cxtor. 
tions  (r)«  embracery  (i)^  rescuing  persons  in  custody  undo*  legal 
process,  or  escaping  from  imprisonment  upon  a  persecution  for 
a  contempt  (/),  attempting  to  prejudice  the  minds  of  a  jur%*,  by 
distributing  hand  bills  with  that  tendency,  just  before  a  trial  (m), 
and  for  libelling  or  obstructing  magistrates  in  the  discharge  ol 
their  duty  (n). 

This  proceeding  may  also  be  obtained  for  offences  against 
public  police,  as  the  spreading  false  news  (o),  nuisances  (^), 
neglecting  to  repair  highways  (j^),  obstructing  navigable  ri* 
vers  (r),  keeping  great  quantities  of  gunpowder  so  as  to  endan- 
ger the  neighbouriiood  («),  against  the  captain  of  a  man  of  war 
for  refusing  to  permit  the  coroner  to  come  on  board  his  vessd 
to  take  an  inquest  (^),  against  an  overseer  for  fotxiblr  removing 


(c)  4  Burr.  2494.  Bac.  Abr.  In- 
formations, B.  in  notes. 

(d)  1  Bla.  Rep.  439.  Bac.  Abr.  In- 
formations,  B.  Com.  Dig.  Iiifoi-nia- 
tion,  €. 

(e)  2  Burr.  1099.  Bac.  Abr.  In- 
fonnations,  B.  in  notes. 

(/)  1  Bla.  Rep.  292.  Bac.  Abr.  In- 
formations, B.  in  notes. 

(j-)  2  Stra.  1107,  8.  Andr.  310. 
Hawk.  b.  2.  c.  26.  s.  1.  and  9.  Bac. 
Abr.  Informations,  A.  Williams  J. 
Information  Criminal,  I. 

(A)  1  Show.  111.  1  Sess.  Cas.  177, 
Hawk.  b.  2.  c.  26.  s.  1.  Bac.'  Abr. 
Informations,  B.  Williams  J.  Infor- 
mation Criminal,  I. 

(t)  Hawk.  b.  2.  c.  26.  s.  1.  2  Bar- 
nard,  310.  Bac.  Abr.  Informations^ 
B.  Williams  J.  Information  Crimi- 
nal, I. 

(k)  1  Saund.  300.  b. 

(/)  Cro.  Car.  209.  Hawk.  b.  2.  c. 
26.  s.  1.    Bac.  Abr.  Information,  A. 


Williams  J.  Infonnation  Criminal,  I. 

(m)  4  T.  K.  285.  Hawk.  b.  2.  c. 
26.  8. 9. 

(n)  Carth.  14,  5.  Bac.  Abr.  Infor- 
mations, A.  Williams  J.  InformaUoe 
Criminal,  I. 

(o)  Hawk.  b.  2.  c.  26.  s,  1.  Bac. 
Abr.  Informations,  B  WilHaunfe  J.  bk- 
formation  Ciimtnal,  I.  Bum  J.  In- 
formation. 

ip)  Id.  ibid. 

(g)  Sir  Tho.  Raym.  384.  Hawk.  b. 
2.  c.  26.  s.  1.  Bac.  Abr.  InformatioDs, 
B.    WtlitHms  J.  Information  Criuunal, 

1.  But  this  is  not  usual  unless  under 
particular  circumstances. 

(r)  Shower,  112,  116.    Hawk.  b. 

2.  c.  26. 8. 1.  Bac.  Abr.  Informatknis, 
B.     Williams  J.    Information  Crini- 

(«)  2  Stra.  1167.  Hawk.  b.  2.  c 
26.  s.  9.  Bac.  Abr.  'Informations,  B. 
in  notes. 

(0  Andr.  231.  2  Stra.  1097.  Hawk. 
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a  MToman  far  advanced  in  pregnancy  from  one  parish  to  another, 
in  order  to  avoid  the  expense  arising  from  the  birth  of  her 
child  (u),  and  for  altering  a  rate  after  it  has  been  made  and  al- 
lowed by  introducing  a  person  therein  for  election  purposes  (v)« 
This  course  may  also  be  taken  against  a  person  for  refusing  to 
take  upon  himself  the  office  of  sheriff,  as  the  vacancy  of  that 
situation  is  an  obstacle  to  "^^public  justice  (tt^).  It  may  also  be  [^852] 
obtained  for  offences  against  the  public  peace,  as  for  riots,  and 
other  acts  of  violence  (^x).  And  where  the  misdemeanour  is  of 
an  atrocious  nature,  the  same  proceeding  will  be  allowed  though 
it  immediately  affect  an  individual  only,  as  for  spiriting  away  a 
child  to  the  plantations  (^),  for  impressing  a  captain  maliciously, 
as  if  he  were  a  common  seaman  (z),  for  inventing  communica* 
tion  with  a  ghost,  tending  to  accuse  a  man  of  having  committed 
murders  (a),  for  an  in4ecent  lil)el  on  a  married  man,  giving  a 
ludicrous  account  of  his  marriage  with  an  actress  (b\  and  for  a 
gross  libel  on  an  individual,  which  he  will  by  affidavit  positive- 
ly swear  to  be  untrue  (c).  So  an  information  will  be  granted 
against  a  corporation  for  entering  libellous  reflections  in  their 
books  respecting  the  issue  of  a  trial  and  the  administration  of 
public  justice  (d)^  for  bribery  at  a  corporation  election  (<?),  for 
contempts  of  the  King's  authority,  as  departing  from  parlia- 
ment without  his  license,  disobeying  his  writs,  and  uttering 
money  without  his  sanction  (/)•  It  may  also  be  obtained  for 
notorious  cheating,  for  forgery  at  common  law,  and  for  conspi- 
racy whatever  may  be  its  object  ( j^).  A  collector  of  taxes  who 
obtains  more  than  is  due  to  apply  to  his  own  use,  may  be  pu- 
nished by  this  mode  of  proceeding  (A).  And  where  several 
persons  went  to  the  owner  of  a  cottage  on  a  waste  which  had 


b.  2.  c.  26.  8.  9.  Bac.  Abr.  Iiifonna- 
tions,  B.  in  notes. 

(u)  2  Nolan.  P.  L.  262. 

(v)  Id.  ibid. 

(w)  2  T.  R.  731. 

(x)  Hawk.  b.  2.  26.  s.  1.  Bac.  Abr. 
InfonnationB,  A.  Bum  J.  Iiiforma* 
tion.  Williama  J.  Information  Crimi- 
nal, I. 

(y)  Sir  Tho.  Raym.  474.  Hawk, 
b.  2.  c.  26.  8. 1.  Bac.  Abr.  Tnformiu 
tiona,  B.  Williams  J.  Infoirnation 
Criminal,  I. 

(z)  1  Bia.  Rep.  19.  Hawk.  b.  2.  c. 
26.  8.  9.  Bac.  Abr.  lolbrmations,  B. 
in  notes. 


(a)  1  Bla.  Rep.  392.  Hawk.  b.  2. 
c.  26.  8. 9. 

(b)  1  Bla.  Rep.  294.  Hawk.  b.  2. 
c.  2o.  8.  9.  Bac.  Abr.  Infbimationst 
B.  in  notes. 

(c)  Dougl.  284, 387. 

(</)  2  T.  R  199.  Hawk.  b.  2.  c, 
26, 8.  9. 

(0  2  Ld.  Raym.  1377.  Hawk.  b. 
2.  c.  26. 8.  9.  Bac.  Abr.  Informations, 
B.  in  notes. 

(/)  Hawk.  b.  2.  c.  26.  s.  1.  B^. 
Abr.  Informations,  B.  Williams  J. 
Information  Criminal,  I. 

V)  Id.  ibid. 

[k)  1  Sesfl.  Cas.  169.  , 
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been  built  for  more  than  twenty  years,  demanding  money,  and 
threatened  to  demolish  it  on  refusal,  an  information  was  grant- 

["^8 j3]  ed  against  them  (i).  The  statute  24  *Geo»  III*  c«  25*  s.  64,  directs 
this  proceeding  either  by  the  attorney  general,  ex  c^cio,  or  fay 
motion  in  the  King's  Bench,  for  misdemeanours  committed  in 
our  East  Indian  possessions,  and  prescribes  the  mode  in  which 
the  prosecution  shall  be  conducted  (^k)*  Formerly  it  was  usual 
to  grant  an  information  against  overseers  for  procuring  the  mar- 
riage of  a  pauper  with  an  intent  to  throw  the  burthen  of  maisr 
tenance  on  another  parish  (/),  but  the  court  have  long  come  to  a 
resolution  to  refuse  them  and  leave  the  applicant  to  seek  a  re- 
medy by  indictment  (m). 

But  though  the  court  has  this  extensive  jurisdiction,  yet  in 
the  exercise  of  their  discretion  there  are  many  cases  of  misde- 
meanours where  the  court  would  refuse  to  grant  an  information 
either  because  the  offence  does  not  require  so  severe  a  proceed- 
ing— because  the  party  applying  is  himself  culpable*— or  be- 
cause the  consequences  of  such  a  measure  would  be  peculiariy 
oppressive*  Thus  an  information  will  not  be  granted  for 
bribery.at  an  election  before  the  expiration  of  the  two  yean 
within  which  an  action  may  be  brought,  nor  if  the  motion  arise 
from  persons  who  have  themselves  been  the  subjects  of  a  pro- 
secution for  a  similar  offence  (n).  Nor  will  it  be  granted  for 
striking  a  magistrate  in  the  execution  of  his  office,  where  it  ap- 
pears that  he  was  himself  the  aggressor  (o) ;  or  against  a  cheat 
or  gambler  on  the  application  of  others  of  the  same  charac- 
ter (/») ;  or  for  sending  a  challenge  where  it  seems  to  have  been 
instigated  by  the  provocation  of  the  accuser  (^)»  So  the  court  will 
not  sanction  this  course  against  a  husband  for  attempting  to  take 
back  his  wife  contrary  to  articles  of  separation  between  them  (r), 
nor  against  several  for  rising  in  a  body  to  quell  a  riotous  as- 
sembly for  small  irregularities  which  may  occur  in  the  pursuit 

["^854]  of  so  laudable  a  ^design  {s).     It  has  also  been  refused  where  an 


(t)  Cas.  K.  B.  93.  Information,  C. 

(h)  4  T.  R.  457.  (p)  1  Burr.  548.    Hand.  Vnc.  20. 

(0  1  Wils.  41.    4  Burr.  2106.  (g)  1  Burr.  316.    Hawk.  b.  2.  c. 

(m)  Cald.  246,  247.  n.  (a).     2  No-  26.  jj.  9. 

Ian.  262.  (r)  1  Bla.  Rep.  18.    Hawk,  b,  2.  c 

(n)  1  Bla.  Rep.  542.    Hawk.  b.  2.  26.  s.  9. 

c-  26.  8.  9.  (,)  1  Bla.  Rep.  47.    Hawk.  b.  2.  c. 

.  (o)  B.  T.  Haidw.  240.    Com.  Dig:.  26.  s.  9. 
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attempt  to  suborn  has  been  sworn  to  (t),  where  a  private  indivi- 
dual, in  order  to  effect  a  private  purpose,  read  a  proclamation 
pretending  it  was  that  required  by  the  riot  act,  when  it  was 
merely  a  fabrication  of  his  own  (u)'^  where  a  minister  was  ac- 
cused of  misapplying  money  collected  on  a  brief  to  assist  suf- 
ferers by  fire  (rv)^  and  where  another  of  the  same  clerical  of- 
fice was  charged  with  perjury  on  a  simoniacal  admission  to  his 
living  (x).  Applications  against  a  dissenter  for  refusing  the  of- 
fice of  sheriff  (e<),  against  members  of  a  corporation  for  impro- 
perly applying  their  funds  (z),  and  against  a  party  for  disobey- 
ing a  private  act  of  parliament  (a),  have  been  equally  unsuc- 
cessful*    It  is  said  that  if  a  statute  in  one  clause  prohibit  an 
act,  and  in  another  g^ve  a  penalty,  no   information  can  be 
filed  (£),  though,  as  we  have  already  seen,  an  indictment  may  in 
some  cases  be  supported  (c)»     And  it  is  certain  that  where  the 
statute  not  merely  prohibits  an  act,  but  makes  it  void  if  done ; 
as  where  18  Hen*  VI*  c*  11*  forbids  any  man  to  become  a  jus- 
tice of  the  peace  who  has  not  £40  per  annum,  and  makes  his 
appointment  a  nullity,  this  proceeding  cannot  be  resorted  to  in 
order  to  punish  his  assumption  (^).     Nor  is  it  usual,  except 
under  particular  circumstances,  to  grant  an  information  in  the 
case  of  a  libel  against  a  private  individual,  unless  it  be  of  a 
very  malignant  and  injurious  nature,  and  the  prosecutor  posi- 
tively swears  the  allegations  to  be  without  foundation  (e).    Nor 
will  it  be  allowed,  where  the  defendant  has  been  already  indict- 
ed for  the  same  offence,  and  acquitted  (f)^  *or  it  is  intended  as  [*855] 
a  mode  of  trying  a  mere  civil  right  (^),  or  if  the  defendants  are 
in  a  low  situation  in  life,  and  it  is  probable  the  costs  of  the  pro- 
ceedings would  oppress  them  (A).     And  as  the  court  of  King^s 
Bench  will  presume  the  attorney  general  competent  to  the  dis- 
charge of  his  official  duties,  they  will  not  interfere  in  any  case 


(I)  Hawk.  b.  2.  c.  26.  8.  9.    B.  R.  s.  9. 

H.  242.  Cb)  2  Woodes.  563. 

(tt)  1  Bla.  Rep.  2.     Hawk.  b.  2.  c.  (c)  4  T.  R.  202.     2  Burr.  799. 

26.  s.  9.  (V)  2  Mod.  302.     Com.  Dig.  In- 

(-w)  1  Bla.  Rep.  443.    Hawk.  b.  2.  formatioii,  C. 

c.  26.  8.  9.  Com.  Dig.  Information,  C  (e)  Dougl.  284,  387.     1  Stra.  498. 

(x)  1  Stra.  70.    Hawk.  b.  2.  c.  26.  Com.  Dig.  Infonnation,  C. 

8.  9.    Com.  Dig.  Information,  C.  (/)  Hikwk.  b.  2.  c.  26.  s.  8. 

(y)  2  Stra.  1193.    Hawk.  b.  2.  c.  Q)  Cro.  Jac.  212.    Hawk.  b.  2-  c. 

26.  s.  9.  26.  8.  8. 

(x)  Hawk.  b.  2.  c.  26.  s.  9.  (h)  Cald  246,  7. 

(a)  1  Burr.  385.  Hawk.  b.  2.  c.  26. 
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which  it  is  his  more  peculiar  province  to  prosecute  (i).  So  that 
when  by  lapse  of  time,  the  penalty  forfeited  under  a  pet&al  asbb- 
tute  has  fallen  entirely  to  the  crown,  they  will  leave  it  to  tbe 
king  to  prosecute  for  it  himself  through  the  means  of  his  own 
officer  (i).  And  offences  beyond  the  seas,  or  within  the  ad- 
miralty jurisdiction,  will  not  be  thus  punished,  except  where 
the  court  have  power  by  some  act  of  parliament  to  redress 
them  (/). 

Besides  these  cases  by  which  the  discretion  of  the  court  may 
be  guided,  they  will  take  into  consideration  all  the  circum- 
stances of  the  charge  before  they  lend  their  sanction  to  this  es* 
traordinary  mode  of  prosecution.  They  will  observe  the  time 
of  making  the  application,  and  whether  a  long  interval  has 
elapsed  since  the  injury,  and  to  what  cause  it  may  fairly  be 
ascribed;  they  will  consider  the  evidence  on  which  the  charge 
is  founded,  and  weigh  the  probabilities  which  it  seems  to  offer; 
they  will  examine  the  character  apd  motives  of  the  applicant,  at 
least  his  share  in  the  matter  before  them;  and  they  will  look 
forward  to  the  consequences  of  the  measure,  they  are  requested 
to  allow  in  the  peculiar  situation  of  the  defendants  (m).  The 
mode  in  which  all  these  circumstances  are  brought  before  them 
by  the  course  to  be  taken  in  applying  for  a  criminal  information, 
it  is  now  proper  to  examine. 

It  is,  however,  necessary  here  to  observe  that  before  a  part}- 
[#856]   aggrieved  applies  to  the  court  for  leave  to  file  a  criminal  *in- 
formation,  he  must  resign  his  civil  remedy,  and  drop  any  action 
which  he  has  already  commenced  against  the  defendant,  unless, 
from  peculiar  circumstances,  the  court  see  fit  to  allow  him  to 
continue,  or  to  institute  a  civil  proceeding  (/z).     And  if  an  ac- 
tion is  actually  depending,  they  will  refuse  to  grant  the  infor- 
mation, unless  there  be  a  positive  engagement  to  suspend  all 
other  remedies  (©). 
Time  and       Though  the  rules  adopted  by  the  court  respecting  the  time  of 
J^^j^^*^   moving  for  a  criminal  information  apply,  in  strictness,  only  to 
the  case  of  magistrates  (/>),  it  should  be  the  object  of  the  prose- 


(0  4  Burr.  2089.    3  Burp.  1565.  4  (n)  2  T.  R.  198.   2  Burr.  830,  719. 

Bla.  Com.  309.    Hand.  Prac.  19.    2  Hawk.  b.   2.   c.  26.  s.  8.  m  notes. 

Woodcs.  563.  Hand.  Prac.  5.    Bum  J.  Information. 

(A?)  2  Stpa.  1234.  (•)  R.  T.  Hafdw.  241. 

CI)  2  Stra.  918.  1  Seas.  Cases,  246.  (6)  See  post,  •8T5. 

(m)  1  BJa.  Rep.  548.  v^/          i     •» 
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cutor,  in  every  case,  to  bring  forward  his  accusation  as  early 
as  possible,  because,  as  we  have  already  seen,  any  delay  whicH 
he  is  unable  to  explain  will  operate  greatly  to  his  prejudice,  and 
may  even  induce  the  court  to  refuse  his  application  (y).  But  no 
notice  of  his  motion,  and  of  course,  no  affidavit  of  service  is  ne- 
cessary, as  where  a  magistrate  is  accused  of  misconduct  in  the 
discharge  of  the  duties  of  his  office  (r). 

Before  the  statute  4&  5  W*  &  M.  c.  18,  it  was  in  the  power  AiRdayita 
of  any  individual  to  file  an  information  without  disclosing  to  the  motion 
the  court  the  grounds  on  which  it  was  exhibited  (*).  But  as,  »s  groun*. 
by  that  provision,  no  proceeding  of  this  kind  ca^  be  allowed 
without  leave  of  the  court,  that  permission  is  only  to  be  obtain- 
ed upon  affidavits  stating  the  circumstances  on  which  the  appli- 
cant seeks  to  proceed  by  this  extraordinar}'  method.  These 
must  not  only  charge  the  defendant  with  such  a  crime  a^  will 
justify  the  court  in  interfering,  but  must,  in  general,  show  the 
innocence  of  the  party  applying,  and  that  his  motives  are  ho- 
nourable and  sincere  (f).  To  this  rule  there  *seem,  however,  r*85f} 
to  be  some  exceptions  which  rest  on  their  own  circumstances 
and  do  not  affect  the  general  principle*  Thus  where  in  a  libel 
against  a  peer,  the  defendant  accused  him  of  treasonable  words 
spoken  in  parliament,  where  nothing  that  is  ^aid  is  liable  to 
question ;  and  where  a  man  has  been  libelled  generally  as  a» 
thief,  or  abused  with  any  other  charge  expressed  in  general 
language,  he  will  not  be  called  on  to  swear  the  negative,  as  if 
particular  facts  had  been  alleged  against  him  («).  TTie  evidence 
offered  upon  these  affidavits  must  be  such  as  could  be  received 
before  a  grand  jury  or  upon  the  trial;  and  therefore  it  must  be 
sworn  to  by  competent  witnesses,  and  not  depend  upon  hearsay 
or  the  imauthenticated  declarations  of  another  (w).  Therefore 
the  statement  of  a  quaker  cannot  be  received  in  support  of  the 
application,  though  his  affirmation,  may  be  read  in  exculpation 
of  himself  (;c).  So  if  a  person  apply  to  the  court  for  a  criminal 
information  against  another  for  sending  him  a  challenge,  and 


(y)  Ante,  ♦855.    1  Bla.  Rep.  542.  (u)  Doxigl.  387,  390. 

(r)  Hand.  PrJu:.  19.    See  post,  in  (w)  6  T.  R.  294.    Bac.  Abr.  Inibr- 

the  case  of  Magistrates.  mittioQS,  D.  in  notes.    See  ante,  as  to 

(0  4  T.  R.  290.  evidence,  *568,  •588, 


402. 


V)  Dougrl.  284,  38r,  588.    1  Burr.  (x)  Ante,  •592. 

Bum  J.  Information. 

•  3^  ibras  of  AffidftYio,  ^ast  vol*  I^nd.  edit* 

Voi.  I.  4  T 
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dwears  in  his  affidavit'that  the  letter  was  delivered  to  him  bv  a 

• 

third,  who  told  him  he  came  from  the  defendant  but  had  re- 
fused to  make  oath  of  that  circumstance^  the  court  will  refuse 
his  application  and  leave  him  to  indict,  when  he  may  compd 
the  attendance  of  his  necessary  witnesses  by  the  usual  pro* 
cess  (^)»  But  it  is  not  necessary  that  the  affidavits  on  wfeidi 
the  charge  is  founded  should  have  been  originally  taken  far 
the  purpose,  for  if  the  charge  is  having,  unduly  endeavoured  to 
prejudice  the  minds  of  the  jury  in  a  cause  about  to  be  brought 
to  bsue,  and  the  facts  were  disclosed  in  alEkdavits  tx>  put  cS  the 
txial,  an  information  may  be  granted  against  ihe  party  offending 
on  the  matters  brought  before  the  court  with  tlus  c<dlateral  de- 
sign (z).  And  where  &e  witnesses  who  refuse  to  make  affida- 
[#858]  vit  appear  to  be  #direcdy  under  the  control  of  the  parly  ac- 
cused, it  seems  that  the  court  will  sometimes  permit  secondary 
evidence  to  be  given  of  what  they  have  previoudy  asserted  (aj. 
So  where  the  matter  alleged  to  be  criminal  is  contained  in  let- 
ters, copies  of  them,  sufficiently  verified  to  be  correct,  will  suf- 
iice(^).  And  an  affidavit  that  the  defendant  confessed  th^ 
charge,  if  not  sufficiendy  denied,  will  be  sufficient  to  induce  the 
court  to  grant  an  information  against  him  (c). 

It  is  not  the  practice  for  any  of  the  affidavits  in  the  course  ct 
an  application  of  this  nature,  to  be  entitled  in  any  cause  pre^ 
vious  to  ^he  rule  being  made  absolute,  but  only  ^^  In  the  K^ng^s 
Bench"  (d)*  It  is  indeed  laid  down  that  all  documents  of  this 
description  in  support  of  a  motion  for  leave  to  file  a  criminal 
information,  must  not  be  entitled,  and  if  they  are,  the  court  will 
refuse  to  receive  them,  that  if  produced  on  showing  cause  against 
the  rule,  they  may  be  either  with  or  without  a  title,  and  tkat 
after  the  rule  has  been  made  absolute,  th^y  must  be  uniformly 
entitled  (e).  The  substance  of  the  affidavits  should  be  very  full 
and  explicit,  and  contain  all  matters  necessary  to  criminate  the 
defendant,  and  justify  the  party  applying,  as  it  is  the  general 
rule. of  the  court  not  to  allow  any  supplementiuy  matter  to  be 


(y)  6T.  R.  294.  tioii,  D.    Andp.  313,  4.    Hand,  Pnc 

(z)  4  T.  R.  285.  3.    2  Stra.  704. 

(a)    2  T.  R.  203.  in  notes,  Bed          (e)  6  T.  R.   642.    Andr.  S13,  4* 

^"fre.  Com.  Dig.    Information,    D.   1.     12 

mi  Burp.  402.  East,  165.    lldd,  5  ed,  496,    Hand. 

rA  ^^  V^-  ^  .                      ^«W'  2'    2  Stra.  r04. 
(d)  6  T.  R.  60.  Com.  Dig,  Infonnii- 
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afterwards  sworn,  either  to  supply  what  is  defective  or  explain 
^v^hat  is  obscure  (^f). 

The  affidavits  being  thus  prepared,  as  no  notice  is  requisite  Movinr 
to  the  part}'  accused  (^),  the  next  step  is  for  the  prosecutor,  by  show 
his  counsel,  to  move  the  court  of  King's  Bench  for  a  rule  call-  ^"^e. 
ing  upon  the  defendant  to  show  cause  why  leave  should  not  be 
gpranted  to  file  an  information  ^against  him  {h)*    If  there  then   [*859] 
appears,  prim^  facie,  upon  the  inspection  of  the  expart^  state- 
ments in  the  affidavits  of  the  prosecutor,  reason  to  call  on  the 
ol^er  party  for  his  reply,  the  motion  is  granted.     On  this  the 
rule  is  drawn  up  by  the  clerk  of  the  rules  in  the  crown  office  (i). 
Where  several  persons  have  been  guilty  of  a  joint  offence,  one 
motion  should  be  made  and  one  rule  granted  for  leave  to  file  a 
single  information,  or  otherwise  they  could  not  all  be  joined  in 
one  information;  for  if  a  distinct  rule  be  obtained  against 
each,  distinct  proceedings   must  severally  be  taken  against 
them  (ky 

When  the  rule  is  thus  drawn  up,  the  next  step  is  to  serve  Service  of 
a  copy  on  the  defendant  (/)•  Personal  service  is  not,  in  gene-  mie  nisi 
ral,  requisite,  and  if  it  be  delivered  to  the  wife  of  the  party,  it  <>"  defend- 
*will,  prima  facie,  be  supposed  that  the  defendant  received 
it  (m)»  But  the  presumption  thus  raised  may  be  overthrown 
by  the  wife's  swearing  that  her  husband  was  beyond  seas,  or  at 
such  a  distance  that  it  was  impossible  the  notice  should  reach 
him  (n).  It  is,  tiierefore,  the  safest  c6urse,  if  possible,  to  leave 
it  personally  with  the  party  to  whom  it  is  addressed.  At  the 
same  time,  the  party  served  must  be  sho^vn  the  original  rule^ 
from  which  the  copy  left  with  him  is  taken  {p\  After  this  an 
affidavit  qi  the  service  must  be  made  by  the  person  who  was 
actually  present,  in  order  that  the  rule  may  be  made  absolute, 
in  case  the  defendant,  at  the  time  appointed,  does  not  think 
proper  to  resist  it  (/>).  Formerly  tiiis  course  was  generally  pur- 
sued; for  it  was  thought  more  prudent  to  suffer  the  information 
to  be  granted,  than  prematurely  to  expose  the  grounds  of  de- 


(/)  Hand.  Prac.  3.  B.  &  P.  394. 

(^)  Ante,  •856.  (n)   R.  T.  Hardw.  271.    2   Stra. 

(A)  Hand.  Prac.  3,  4.  1044. '  Hand.  Prac.  4. 

(t)  See  form  of  the  Rule  Nisi,  last  (o)  Hand.  Prac.  4. 

vol.  Lond.  edit.  {p)  Id.  ibid.    See  form  of  Affida- 

(ib)  3  fiurr.  1270.  vit  of  service.    Hand  Prac.  88.    IjuX 

T)  Hand.  Prac.  3.  vol.  Liond.  edit. 


i 


m)  2  6tra.  1044.    4  T.  R.  464.    1 
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fence  on  which  the  party'  accused  must  ultimately  rely  (}). 
[*860]  '*^But  now  it  is  more  usual  to  resist  the  application  in  the  pre- 
sent stage ;  for  which  purpose  coimter  affidavits  are  prepared 
in  order  to  meet  the  accusation  when  the  day  for  showing  caoae 
arrives  (r). 
Affidavits  If  the  defendant  is  conscious  of  his  innocence  of  the  change 
fendaat.  '  aU^g^d  against  him,  he  should  take  care  to  deny  it  in  the  most 
express  and  comprehensive  terms,  and  not  confine  himself  to  a 
mere  contradiction  of  the  evidence  stated  by  his  accuser.  Thus 
where,  on  a  motion  for  an  information  for  publishing  a  libel,  die 
only  affidavit  produced  was  that  of  a  man  who  asserted  that  the 
defendant  had  confessed  to  him  the  publication  of  the  matter 
charged  as  oifensive,  the  affidavit  of  the  defendant  that  no  such 
confession  was  made,  will  not  induce  the  court  to  dischaiy  the 
rule,  but  he  should  have  denied  the  fact  of  publication  itsdf  on 
which  the  charge  was  founded  (s).  And  even  where  the  bucu 
of  the  accusaUon  cannot  be  denied,  it  is  still  open  to  die  parly 
against  whom  it  is  made  to  allege  the  purity  of  his  intentions, 
and  to  negative  the  allegaEtions  of  corrupt  design,  which  wifl 
frequendy  induce  die  court  to  refuse  their  sancd<m  to  the  se- 
verer course,  and  leave  the  prosecutor  to  indict  if  he  thinks 
proper  (^)»  The  affidavit  of  the  prosecutor's  wife  may,  it 
seems,  be  read  on  behalf  of  the  defendant,  diough  it  is  not 
setded  whether  she  could  be  sworn  as  a  witness  on  the  trial  ^cf) ; 
and  we  have  seen  diat  though  a  quaker's  affirmadim  cannot  be 
read  in  support  of  a  criminal  information,  it  may  be  read  in  ex* 
culpation  %>£  the  defendant,  diougfa  not  of  ^third  persons  {xv)m 
It  seems  that  these  affidavits  may  eidier  be  with  or  vrithoat  a 
tide  (x);  but  it  is  more  proper  that  they  should  be  entitled,  as 
there  is  now  a  cause  before  the  court  to  which  they  relate  (y). 
[♦861]  The  mode  of  entiding  it,  in  general,  *is  in  the  name  of  the 
king  against  the  party  on  whom  the  rule  nisi  is  granted,  and 
of  the  court  of  King's  Bench  in  which  all  the  proceedings  are 
taken  (z). 


(g)  Id.  ibid.  (w)  Ante,  •SQS,  •857. 

(r)  Id.  ibid.  (ar)  6  T.  R.  60, 642.     12  BBst»  166, 

(*)  Afidr.  384.  7.    Tidd,  496. 

(0    Doug).  588.      2  Burr.   1162.          (y)  Andr.  313,  4.    Hand.  Pmc  4 

Hand.  Prac.  6.  Ante,  •SSS, 

(u)  1  Sess.  Cas.  243.  (r)  Hand.  Prac.  4. 
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It  frequently  happens  that,  upon  the  motion  to  make  the  rule  of  enlarg- 
absolute,  if  not  soon  after  the  service  of  the  notice,  the  party  JJ*^^  ® 
against  whom  the  accusation  is  preferred  applies  to  the  court  to 
enlarge  the  time  for  showing  cause,  either  on  the  ground  that 
a  copy  of  the  rule  had  been  served  too  late  to  admit  of  the  due 
preparation  pS  the  defence,  or  some  other  reason  which  may  in- 
duce the  court  to  grant  a  further  delay  (a).  This,  like  the  mo- 
tion in  chief,  is  made  upon  affidavits  stating  the  facts  on  which 
the  application  is  founded  (b).  If  the  grounds  there  laid  appear 
satisfactory,  the  court  will  make  a  rule  enlarging  the  time,  but 
will,  by  the  same  rule,  compel  the  defendant  to  file  his  exculpa- 
tory affidavits  by  a  particular  day,  and  if  the  rule  is  enlarged  to 
a  subsequent  term,  will  require  him  to  consent,  to  appear  and 
plead  immediately,  in  case  the  information  be  granted  against 
him  (c). 

On  the  arrival  <^  the  time  specified  in  the  rule  nisi,  unless  it  Proceed- 
has  been  enlarged,  if  no  cause  be  shown  on  the  part  of  the  de-  gh^^JL 
fendant,  the  court  on  the  production  of  the  affidavit  of  the  ser-  cause. 
vice  of  a  copy  of  the  rule,  will  make  the  rule  absolute,  if  they 
tlunk  the  case  is  one  proper  to  be  tried  in  the  way  desired  by 
the' accuser.  But  it  more  frequently  happens  that  cause  is  shown 
on  the  behalf  of  the  defendant.     Either  in  person,  or  more  fre- 
quently, by  his  counsel,  he  addresses  the  court  on  the  subject 
matter  of  his  own  affidavits,  or  the  deficiency  of  the  prosecutor^s 
case,  and  submits  to  the  court  that  the  proceedings  ought  to  be 
withdrawn.     The  counsel  for  the  opposite  party  are  then  heard 
in  reply.  If  the  judges  are  doubtful  as  to  the  course  which  they 
ought  to  pursue,  or  wi3h  for  more  evidence,  they  will  sometimes 
adjourn  the  discussion  to  a  "^^future  day,  or  even  a  subsequent  [*862] 
term,  and  will  then,  when  both  parties  have  closed,  take  time 
to  advise  (d).     At  length,  having  examined  the  affidavits  and 
heard  the  arguments,  they  will  openly  pronounce  their  decision. 
If  they  think  the  grounds  for  the  application  insufficient,  they 
will  then  make  a  rule  to  discharge  the  former  (er).     If  they  re- 
solve on  this,  it  still  remsuns  a  question  by  whom  the  costs  of 


Prac.  4,  5.  (^0  Dougl.  720,  1. 

form  of  affidavit,  last  vol.  (e)  See  form  of  rule  to  discharge 

Lond.  edit  rule  nisi.  2  Burr.  722.  Last  vol.  Lond. 

(c)  Hand.  Prac.   5.    See  form  of  edit 
rule,  last  voL  Lond.  edit 
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the  proceedings  shall  be  defrayed*     Where  the  court  think  the 
defendant  has  been  culpable,  but  that  his  excuse  in  some  degree 
palliates  his  offence,  they  will  decline  proceeding  further  against 
him,  on  condition  that  he  pays,  not  only  his  own  costs,  but  those 
which  the  prosecutor  has  incurred  in  his  endeavour  to  bring  him 
to  justice  {/)•     Where  they  think  the  party  accused  has  acted 
irregularly,  but  not  criminally,  and  the  prosecutor  seems  to  have 
been  actuated  by  unworthy  motives,  they  will  make  no  direction 
respecting  costs,  but  leave  to  each  party  the  payment  of  hb 
own  (g-y     Where,  on  the  other  hand,  they  entirely  acquit  the 
party  accused,  of  any  criminality  or  default,  and  consider  the 
applicant  as  having  acted  from  officicrusness  or  malice,  they  will 
discharge  the  rule  nisi  with  costs,  compelling  him  to  defrav  the 
whole,  and  exempting  the  object  of  his  charge  from  all  kiss  by 
reason  of  a  groundless  or  frivolous  accusation  (A).     And  where 
the  attorney  of  the  prosecutor  of  such  a  charge  joined  with  him 
in  the  affidavit  on  which  it  was  founded,  and  was  proved  to  have 
uttered  words  expressive  of  his  wish  to  harass  and  impoverish 
the  defendant,  on  the  discharge  of  the  rule,  he  may  be  com- 
pelled to  defray  a  moiety  of  the  expenses  (£)» 

When  the  rule  is  discharged  with  costs  to  be  paid  by  either 
of  the  parties,  the  order  should  be  obtained  from  the  clerk  of 
[*863]  the  rules  and  taken  to  the  master  of  the  crown  *office,  who  wiB 
give  his  appointment  for  the  taxation.  A  copy  of  this  paper 
must  then  be  served  on  the  solicitor  of  the  party  who  is  to  pay 
them.  At  the  time  fixed,  the  solicitor  of  the  party  who  is  to 
receive  them,  attends  the  appointment  with  his  biU,  when  the 
master,  in  the  presence  of  the  solicitors  and  their  clerks  in  court, 
taxes  the  costs  and  gives  his  allocatur  for  the  sum  at  which  he 
fixes  them  {k)»  If  they  afterwards  remain  unpaid,  the  court,  on 
affidavit  of  a  personal  demand,  will  grant  an  attachment  against 
the  party  ordered  to  discharge  them  (/). 

We  are  now  to  suppose  the  court  see  grounds  for  the  ap{^i- 
cation,  and  that  the  rule  is  made  absolute;  for  if  it  be  otherwise, 
all  proceedings  are  here  ended.     The  next  step  then  is  for  the 


Of  the 
recogni- 
zance to 


prose- 
cute.* 


(/)  Dougl.  314. 
Ig)  2  Bun-.  722. 

(A)  1  Burr.  556.    2  Burr.  787.    3 
Burr.  1162.     Hand.  Prac.  7. 


(f )  2  Burr.  654. 

(Jc)  Hand.  Prac.    See  form  of  Al- 
locatur, last  vol.  Lond.  edit. 
(0  Hand.  Prac.  7. 


*  Sce«>ni  of  the  Reeocrmzance,  Hud.  Pnc  88.   Litft  rok  LoBd.  cdfu 
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party  who  has  thus  far  succeeded,  to  enter  into  the  necessary 
recognizance  to  prosecute*  This  was  rendered  indispensable  by 
the  4  &  5  W.  &  M.  c*  18,  which  was  intended  to  prevent  the 
subject  from  being  harassed  by  informations  filed  at  the  instance 
of  private  individuals,  who  might  never  bring  the  accusation  to 
issue.  By  that  statute  it  is  enacted,  that  the  master  of  the  crown 
office  shall  issue  no  process  upon  any  information  filed  by  leave 
of  the  court,  until  a  recognizance  has  been  delivered  to  him 
from  the  person  procuring  it  to  be  exhibited,  with  the  place  of 
kis  abode  and  Jiis  title  or  profession,  to  be  entered  in  favour  of 
the  defendant  in  the  penalty  of  gg^O,  to  prosecute  the  informa- 
tion with  effect,  and  observe  such  orders  as  the  comt  shall  direct. 
The  sum  specified  seems  almost  too  small  at  the  present  period, 
when  money  is  so  much  reduced  in  value.  Every  justice  of  the 
peace  is  empowered  to  receive  such  a  recognizance  acknow- 
ledged before  him* 

Xt  is  therefore  the  practice,  for  the  prosecutor's  clerk  in  court  i^'orm  of  , 

to  prepare  the  recognizance  and  procure  it  to  be  acknowledged  ^^f|""  » 

before  the  clerk  of  the  crown  "^or  a  justice  of  the  peace  for  the   r#864] 
district  where  the  pause  of  the  prosecution  arises  (m).     When  ] 

taken  to  the  office  it  must  be  entered  of  record,  and  a  memoran- 
dum of  it  placed  in  an  open  room,  to  which  all  who  desire  it  may 
resort  without  fe§  to  inspect  it  (/i). 

These  preliminary  matters  being  attended  to,  the  information  of  the  in* 
is  now  to  be  prepared.     It  commences  with  a  memorandum :  ^^"V^^*^ 
H  Be  it  remembered  that  Sir  J.  B.  knight,  coroner  and  attorney  form  and 
of  our  lord  the  now  king,  in  the  court  of  our  said  lord  the  now  ^^s.* 
king,  before  the  king  himself,  who  prosecutes  for  our  said 
lord  the  king  in  this  behalf,  in  his  proper  person,  comes  here 
into  the  court  of  our  said  lord  the  king,  before  the  king  him-   . 
self  at  Westminster,  on,  &c.  and  for  our  said  lord  the  king  gives 
the  court  here  to  understand  and  be  informed  that  C.  D.  late 
of,  &c.  on,  &c*"  after  which  follows  the  substance  of  the  charge; 
the  requisites  of  which  are  the  same  as  in  an  indictment,  for 
whatever  certainty  is  required  in  one,  is  also  necessary  in  the 
other  (o).  Thus,  though  informations  are  not  named  in  the  sta- 


{m)  Hand.  Prac.  8.  26.  s.  4.    Bac.  Abr.  Informations,  C 

n)  Com.  Dig*.  Tnfoimation,  A.  2.         Williams  J.  Informotion  Grimlhal,  C. 
o)  4  Burr.  2556.    Hawk.  b.  2.  c.      Bum  J.  Information. 

^  See  ftjnai  of  UBumUSam,  BntL  Pxae».l39  to  968.   Post,  3d  vol.  7. 
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tute  of  additions,  it  is  necessaiy  to  describe  the  defendant  as  in 
an  indictment,  or  a  plea  in  abatement  may  be  supported  (py.  So 
the  offence  must  be  positively  stated,-  and  not  by  wsty  of  reci- 
tal (7).     But  it  has  been  holden  that  where  an  informatkxn  ibr 
perjury  stated  that  it  appeared  by  the  rdls  of  the  court,  that  a 
certain  action  was  brought,  that  a  trial  wa$  had  therecoi,  and  that 
the  defendant  on  the  trial  took  the  oaUi  which  was  false,  fcc 
without  repeating  *^  and  the  said  coroner,  &c.  further  gives  the 
court  here  to  undefstand  and  "^be  informed"  before  the  mention 
of  the  false  swearing,  the  allegations  were  suiicieBdy  positiTe  (r)w 
And  an  information  for  a  libel  need  not  contain  the  words  ^  with 
force  and  arms,"  or  allege  that  the  matter  is  false  (s).     Care 
must  be  taken  not  to  accumulate  a  number  of  charges,  bat  to 
confine  the  case  to  a  single  and  specific  offence;  and,  tfaerdbre^ 
where  a  ferryman  was  charged  with  several  acts  of  extortion^ 
without  alleging  the  persons,  the  cattle,  or  the  quantity  of  goods 
in  respect  whereof  the  excessive  remuneration  was  demanded, 
the  court  arrested  the  judgment  after  a  verdict  of  guilty  (f}« 
Several  defendantsT  may,  however,  be  jomed  for  singing  two 
songs,  respecting  two  different  individuals,  and  the  judgment 
will  not  be  arrested  though  one  of  them  should  be  whoOy  in- 
noxious (u).    The  leave  of  the  court  to  file  the  information  does 
not  appear  on  the  record  (w);  and  none  of  the  statutes  of  jeo- 
fails extend  to  informations ;  so  that  defects  are  not  aided  by 
verdict  {x\  though  as  we  have  seen  they  ate  amendable  at  any 
earlier  stage  of  the  prosecution  (y). 

The  information  being  thus  prepared,  is  engrossed  and  filed 
by  the  clerk  in  court  whom  the  prosecutor  employs (z).  Pro- 
cess is  then  issued  to  compel  the  defendant  to  appear.  But  if 
this  be  issued  before  the  requisite  security  to  prosecute  is  taken, 
it  will  be  set  aside  on  motion;  for  the  object  of  4  and  5  W,  and 
M.  c.  18.  was  that  the  master  of  the  crown  office  should  file  no 
information  without  leave,  and  issue  no  process  on  it,  without 


Si 


[p)  4  Burr.  2556. 
[q)  3  Salk.  375.    Hawk.  b.  2.  c.  26, 
s,  4.    1  Show.  337.    Com.  Dig.  Infor- 
mation, D.  3. 

(r)  $ir  Tho.  Ra>Tn.  34.  Hawk.  b. 
2.  c.  26.  8.  4.  Bac.  Abr.  InforBiation, 
D. 

(*)  7  T.  R.  4. 

(0  Carth.226.  4  Mod  102. 1  Show. 


389.  3  Salk.  192,  201.  Com.  Dig, 
Information,  D.  2.  Bac.  Abr.  Inibr. 
mation,  C. 

(n)  2  Burr.  980. 

(w)  Cowp.  501. 

(x)  Wood^s  Instit.  b.  2.  c.  4.  Boni 
J.  Information. 

(y)  Ante,  •298. 

(2)  HMid.  lPnc»  ft. 
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jcecognizance  (a).  When,  therefore,  this  previotis  step  has  been 
taken,  the  practice  of  the  crown  office  is  to  issue  ^  subpoma^ 
which  the  prosecutor's  clerk  in  court  makes  "^out,  and  engrosses,  [#866] 
and  a  copy  is  served  on  the  defendant,  who  has  four  days  al- 
lowed  him  to  make  his  appearance  from  the  day  of  the  re- 
turn (&)•  At  the  expiration  of  this  time,  if  the  defendant  does 
not  appear,  an  affidavit  is  made  of  the  service  of  the  subpoena^ 
and  a  capias  is  awarded  (c).  This,  however,  is  only  the  case 
where  the  information  is  granted  against  a  private  individual| 
for  when  a  corporation  aggregate  are  thus  prosecuted,  a  distrin- 
gas is  the  only  course  which  can  be  adopted  {dy  If  the  latter 
process  be  issued  into  a  foreign  county,  there  must  be  iifteeil 
days  between  the  teste  aiad  the  return  {e)  f  !]• 

Besides  this  usual  course  of  proceeding,  the  court  of  King's 
Bench  have  the  same  power  of  issuing  bench  warrants  at  once 
to  apprehend  the  party  accused,  when  they  ibink  the  nature  of 
the  case  requires  it  (/)•  But  as  this  Subject  applies  in  the  same 
way  to  informations  as  to  indictments,  and  the  proceedings,  in 
both  cases,  are  similar,  it  will  be  sufficient  to  refer  the  reader  to 
that  part  of  the  work  where  we  have  already  discussed  it  {g). 

If  the  defendant  does  not  appear  on  any  of  these  modes  of  re* 
quiring  him  so  to  do,  it  will  be  necessary  to  proceed  to  oudaw<* 
ry»  It  was,  indeed,  formerly  thought  that  this  proicess  would 
not  lie  upon  an  information;  but  the  contrary  is  now  fully  «et» 
tied  (A);  and  the  proceedings  are  precisely  similar  with  thos^ 
on  indictment  for  offences  below  the  degree  of  felony  (i).  Aft 
in  that  case  the  first  ste{>  must  be  by  venire,  and  the  subpoena 


fi 


[a)  K.  T.  Hardv.  246.  37.  s.  10.    Bam  J.  Information.    See 

[b)  Hawk.  b.  2.  c.  27.  s.  14.    Bac.  form  of  Distringas,  last  vol.  Lon^ 
Abr.  Informations,  D.   Hand.  Prac.  8.  edit 

Bum  J.  Information.     See  form  of  (<?)  1  Salk.  374. 

Subpcena,  last  vol.  Lond.  edit.  (/)  48  Geo.  HI.  c.  58.  s.  1. 

[c)  Hawk.  b.  2.  c.  27.  ».  14,  Hand.  {g)  Ante  •339  to  •345. 

Prac.  8.    Bum  J.  Information.     See  (A)  4  Burr.  2555,  6,  7,  8,  9,    6  T. 

form  of  Capias,  last  vol.  Lond.  edit.  B.  5/3.' 

(J)  1  Salk.  374.    Hawk.  b.  2.  c.  (i)  See  ante,  ^350  to  •361. 


[1]  PxjrvsTivAjriA. — ^When  leave  is  granted  to  file  an  information  in  the  na- 
ture of  a  ^Ko  vtarranio^  the  defendants  must  be  summoned  by  a  vemre,  or  tub* 
ptmOf  and  if  they  fail  to  appear  must  be  brought  in  by  dUtringas  or  attadi- 
"ment.  An  appearance  upon  the  previous  rule  to  shtfw  cause,  does  not  put 
them  in  court,  as  to  the  information,  and  therefore  upon  filing  the  information 
the  relators  are  not  entitled  to  a  rule  to  plead.  5  Sirm,  Hep,  353, 

Vol,  h  4  U 
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and  capias  wiH  not  be  considered  as  any  stages  in  die  proceed- 
ings to  outlawry^ 
1*867)       *When  the  defendant  does  not  abscond,  his  derk  in  couit 
^appeals  usually  enters  an  appearance  for  him  on  the  record,  willun  Ae 
time  limited  for  that  purpose  (^).     If  this  be  neglected,  in  case 
the  defaadant  is  in  custody,  the  prosecutor  should  cause  a  cc^ 
of  the  information  to  be  delivered  to  the  party  himself,  or  to 
the  keeper  or  turnkey  of  the  gaol  in  which  he  is  coofinetl,  to- 
gether with  a  notice,  that  if  an  appearance,  and  eiiiier  a  plea  or 
demiurer  be  not  entered  on  his  behalf,  within  eight  days,  he 
shall  proceed  to  enter  them  for  him:  and,  if  this  has  no  effect, 
-    he  may  go  before  any  judge  or  commissioner  of  the  court  em- 
powered to  take  depositions,  and  make  affidavit  of  tlie  steps 
that  he  has  taken,  after  which  he  may  lawfully  act  up  to  die 
notice  he  has  given,  cause  all  necessary  proceedings  to  be  en- 
tered, and  proceed  to  trial  as  if  the  general  issue  had  been  ac- 
tually  pleaded  by  the  defendant  (/)•     An  infant  appears  by  clerk 
in  court,  in  case  of  an  information  against  him  (im ). 
Of  office        On  the  entry  of  the  appearance,  the  defendant's  clerk  m  court 
formatioo^'  delivers  to  his  solicitor  an  office  copy  of  die  informadon,  which, 
^^\  ^     we  have  seen,  in  case  of  a  ]M-isoner  in  custody,  must  be  left 
impar-       either  with  the  party  himself,  or  with  the  keeper  or  turnkey  of 
*^'^'        the  prison  (ti).     At  the  same  time  the  prosecutor^s  clerk  in 
court  enters  two  four  day  rules  to  plead  (o),  and  when  they  are 
expired,  a  motion  is  made  by  counsel  for  a  peremptory  rule, 
which  in  London  and  Middlesex  is  twoxlavs,  and  in  other 
counties  ten,  and  which  is  drawn  up  by  the  clerk  in  court,  and 
served  by  him  on  the  defendant's  clerk  in  court.  (^).     But  if 
die  party  accused  be  not  in  custody,  and  has  duly  appeared,  he 
[*868]  is  entided  to  an  ^imparlance  of  course  (^)  till  the  term  ensu- 
ing (r).     Where,  on  the  other  hand,  he  is  in  prison  or  cc»nes 
in  on  a  cepi  corpus,  outlawr}%  or  attachment,  he  mtlst  plead 
immediately,  because  he  has  been  guilty  of  a  contempt,  and  no 


(h)  Hand.  Prac.  8.  '     (/»)  6  T.  R.  594.     Hand.  P«c.  9. 

(/)  48  Geo.  111.  c.  58.  s.  1.    Ante  Ante,  •432,  •S.  8ee  form  of  Peremp- 

•411,  *2.  torv  Rule,  last  vol.  Lond.  edit. 

(w)  2  Ld.Rayni.  1284.  Ante  •411.  (g)  1  Salk.  367.    Com.  Di^.  Infbr- 

(«)  Hand.  Prac.  9.     48  Geo.  HI.  c.  mation,  D.  5. 

58.  s.  1.     Ante,  •412,  (r)  2  Salic.  514.     Com.  Dig.Inlbi^ 

(o)  Ante  •4o2,  •S.     See  forms  of  mation,  D.  5. 
Four  day  Rules,  last  vol.  Lond.  edit. 

*  As  to  appewttDce  in  general,  see  «nte  *411,  Sc^ 
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further  time  can  be  aHowed  him  («)•  After  the  expin^ton  of 
the  peremptory  rule,  and  of  the  imparlance,  when  the  defendant 
is  ^titled  to  it,  if  no  plea  be  put  in,  the  prosecutor  will  be  en- 
tided  to  sign  judgment  by  default  (f),  which  llie  defendant 
sometimes  chooses  to  allow,  when  he  sees  no  pvobability  of  an 
acquittal — »&  well  to  save  the  expense  of  a  trial,  as  to  operate 
in  extenuation  of  his  oifence,  when  brought  up  to  receive  sen- 
tence (tij. 

Unlike  an  indictment,  which  is  the  finding  of  a  grand  jury,  5>f  unead- 
aiid,  therefore,  canilot,  in  its  substance,  be  altered  after  it  is  qiLshing 
found,  an  information,  beintr  the  mere  assertion  of  the  officer  "^cjnfor- 
who  files-  it,  may  be  amended  at  any  time  before  the  trial  (w)^ 
even  the  day  before  the  trial  it  may  be  amended,  without  the  con- 
sent of  the  defendant^before  a  single  judge  at  his  chambers  (x)* 
And  a  revenue  information  filed  by  the  attorney  general,  may 
be  amended  at  any  time  as  a  matter  of  course,  on  his  motion  (^). 
So  a  mistake  in  any  criminal  information  may  be  rectified, 
dither  when  a  demurrer  is  actually  put  in,  or  when  it  is  expect- 
ed (z);  or  after  the  defendant  has  pleaded  in  abatement,  on 
payment  of  the  extra  expenses  (a).  And  these  alti^ra^ons  may 
be  very  extensive  and  material;  thus  counts  may  be  struck 
out  (b)y  or  new  ones  inserted  (c).  Nor  will  the  defendant  be 
always  allowed  to  plead  de  novo  (d)*  But  after  the  record  is 
gone  *down  to  trial,  and  been  withdrawn,  the  court  will  not  [^86d] 
suffer  the  v^ue  to  be  changed,  from  one  county  into  another  (^). 
When  the  amendment  is  made  before  a  judge  at  his  chambers, 
the  prosecutor  must  apply  for  a  summons  to  show  cause  why 
the  alteration  shoidd  not  be  effected  (/)•  On  this  the  judge 
will  issue  a  summons  in  the  cause  directed  to  the  defendant's 
clerk  in  court,  agent,  attorney,  or  solicitor,  requiring  him  to 
attend  him  at  his  house  or  chambers,  and  show  cause  why  the 
specific  amendment  should  not  be  made  (^)*  But  diough  he  is 
thus  desired  to  attend,  his  consent  is  not  requisite  (A).   And  the 


miiim*4>' 


(«)  2  Salk.  514.    Com.  Dig,  Infor-  (x)  4  T.  R.  457.    4  Burr.  2527. 

mation,  D.  5.  (a)  2  Ld.  Ravm.  1307,  1472. 

(0  Ante  *433.  (b)  R.  T.  JlaVdw.  203,  209. 

(tt)  Hand.  Pwc  9.     Ante  •429,  (c)  3  Anstr.  714. 

•430.  (d)  2  Stra.  871.  1  Barnard, 342, 4. 

(w)  4  Burr.  2527,  2568,  9.  2  Stra.  (e)  2  Barnanl,  6.    2  Stra.  911. 

871.   1  Stra.  185.   4T.  H,  457.   Ante  (/)  4  Burr.  2528. 

•497.  *B.  (5-)  Id.  ibid. 

(x)  4  Burr.  2527.  (A)  Id.  ibid. 

Of)  3  Anstr.  714. 
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judge  will  proceed  to  make  an  order  diat  the  iitfQniialia&  be 
amended,  by  making  the  proper  alteration  in  the  part  it  is 
thought  proper  to  alter  (i)« 

As  defective  informations  are  thus  amendable,  the  court  wil 
not  quash  them  on  the  motion  of  the  de£eDdant(i),  escepc  it  ap- 
pear that  the  court  have  no  jurisdiction  to  try  it(/).     Bnt  if 
there  is  an  information  for  perjury  on  tiie  trial  of  an  infionna- 
ticm  for  conspiracy,  the  court,  if  they  think  fit,  may,  on  the  cob- 
3ent  of  all  parties,  arrest  the  judgment  on  the  latter,  and  quash 
the  proceedings  on  the  former  (m)« 
of  pleas        Before  the  ezpiratiim  of  the  peremptory  nde  to  {dead,  tke  de» 
auvrcn.    f^^ndant's  clerk  in  court  U9ually  enters  the  plea^  which  is  com- 
monly the  general  issue,  not  guiky  (n)*    The  defendant  may, 
indeed,  plead  another  information  depending— a  previoiis  ac* 
quittal  or  conviction,  and  any  other  matter  in  bar,  as  if  he  had 
been  indicted  {oy    But  it  is  of  little  use  to  plead  in  afamemeni 
or  demur,  where  the  defendant  would  sustain  no  inonavenieBcc 
[4^870]  from  the  ^defect,  since  we  have  seen,,  the  proceedings  may  im- 
mediately be  amended  (/))•     We  have  seen  also  that  where  tke 
defendant  is  in  custody,  imd  neither  appears  nor  pleads,  the 
prosecutor  may,  after  due  notice,  enter  the  gineral  issue  for 
him  and  proceed,  at  once,  to  trial  (^ ). 
Iiaieand       The  pleadings  being    complete,  the  prosecutor's  cleric  in 
^fl^       court  makes  up  the  issue,  with  notice  of  trial,  and  the  solici- 
tors of  both  parties  take  office  copies  of  the  forms  (r).  The  tinae 
of  the  notice  is  the  same  as  in  proceedings  on  an  indidBieDt  in 
K.  B  («)•  In  the  Exchequer,  if  the  venue  be  in  London  or  Mid- 
dlesex, before  the  trial,  six  days  notice  must  be  given,  but  if 
the  trial  be  at  the  assizes,  within  six  days  after  the  expiratioB 
of  the  term  preceding  (t).  In  order  to  prevent  defendants  from 
bemg  harassed  by  the  wanton  delay  of  the  prosecutor,  the  4 
and  5  W*  and  M.  c.  16.  enacts  that  if  he  neglects  for  a  year  af- 
ter issue  is  joined,  to  bring  on  the  cause  to  trial,  the  court  may 


(>)  Id.  ibid^  where  see  forms  of  (o)  Com.  Dig.  Inibrmstbiiy  XI.  5. 

these  proceecfings.  See  ante  •432  to  •480. 

(*)  1  Stm.  185,  871.    1  Salk.  372.  {p)  4  T.  R  457. 

Com.  Dij^.  Information,  D.   4  Bum  J.  (y)  Ante  •867.    48  Geo.  m.  c  58. 

InformaUon,  ace.    1  Sid.  140.  cont,  s.  1. 

(/)  Com.  Dig.  IttfonnstioD,  D.  4.  (r)  Hand.  Pr»c.  9.  See  fonOB  ofii- 

1  Burr.  385.  sue  &  Notice  of  Trial,  last  voL  Lon.  «A 

^  2  Stra.  1072.  (,)  Ante  •487,  •488. 

Hand.  Prac.  9.  (r)  Com.  IXg.  Infmistieoi^ll.  7. 


(m) 
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award  them  costs,  and  if  the  amount  is  not  paid  witliin  tiiree 

0 

months,  the  defendant  will  be  entitled  to  the  benefit  of  the  pro-* 
secutor^s  recognizance  {u)»  And  if,  after  notice  given,  the  pro- 
isecutor  neither  countermands  it  in  ttnle,  nor  proceeds  to  trial, 
the  costs  must,  by  the  course  of  the  court,  be  paid  to  the  de* 
fendant;  though  if  the  latter  had  drawn -in  the  former,  by  giving 
him  reason  to  believe  that  he  would  produce  documents  mate- 
rial to  be  hrought  forward  in  evidence,  that  might  be  a  reason 
to  induce  the  court  to  depart  from  their  usual  practice  {rv)* 

In  this  stage  of  the  proceedings,  it  is,  that  one  of  the  parties,  Special 
most  frequendy  the  prosecutor,  takes  measures  to  bring  the^^"^* 
charge  under  die  cognizance  of  a  special  jury  (^).  When  this  is 
the  case,  the  solicitor  for  the  party^  who  wishes  for  the  special 
jury,  draws  up  a  motion  paper  for  the  *rule  to  which  he  obtains  [*871] 
the  signature  of  counsel,  and  on  this  the  clerk  of  the  rules, 
without  any  mention  to  the  court,  draws  up  the  rule,  on  which 
the  solicitor  pi'ocures  the  master*s  appointment  to  name  the 
jury  (y).  The  mode  of  striking  this  jurj',  as  well  as  the  jury 
|nt>ces8  in  ordinary  cases,  the  time,  place,  and  mode  of  trial, 
the  motion  for  a  new  trial,  in  arrest  of  judgment,  and  for  judg- 
ment as  well  as  the  sentence  itself,  widi  the  opportunities  af- 
forded for  compromise,  are  precisely  the  saiAe  as  in  case  of  an 
indictment  for  a  misdemeanour,  either  originally  found  in  the 
Kmg's  Bench,  or  removed  thither  by  certiorari,  from  some  in- 
ferior tribunal  (s)*  It  has,  indeed,  been  said,  that  the  sentence 
will  be  more  severe  on  this  proceeding,  dian  if  the  defendant 
had  been  convicted  on  an  indictment,  because  it  is  only  al- 
lowed where  the  offence  is  of  a  nature  injurious  to  the  public 
interests  (a);  but  that  is  only  saj'ing  that  enormous  misdemea- 
nours will  be  punished  more  severely,  than  thbse  which  are  tri- 
vial; for  it  cannot  be  supposed  that  if,  on  the  trial  of  an  of- 
fender in  the  ordinary  course,  he  appeared  to  be  guilty  of  a 
crime  caHing  for  marked  punishment,  he  would  receive  a 
lighter  sentence,  because  no  information  was  filed  against  him. 

The  costs  of  the  prosecutor  and  the  power  of  the  court  to 
award  him  a  third  of  the  fine  towards  paying  them,  seem  also 
to  be  similar  to  the  case  of  an  indictment  (A),     But  there  are 


:«)  4  S;  5  W.  Sc  »f.  c.  18.  s.  2.  hst  to!.  Lond.  edit. 

w)  3  Burr.  1304.  (x)  See  ante,  *521,  &c. 

(or)  Hand.  Fnc  9,  10.  (a)  2  Woodei.  563. 

(y)  Hand.  Prac.  10.    Sec  fomB,  (b)  Ante  •826,  &c. 
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different  rules  established  with  respect  to  liie  defendants  ex- 
penses; thus  it  is  enacted  by.  4  and  5  W.  and  it.  «•  18.  dwt  ff 
the  prosecutor  does  not  try  within  a  year  after  issue  jomed,  if 
the  defendants  be  acquitted  by  verdict,  or  if  a  nolle  proseqm 
be  entered,  the  Court  of  King^s  Bench  are  authorized  to  award 
them  costs,  unless  the  judge  before  whom  the  informatioii  is 
tried  certifiesy  in  open  court,  on  the  trial,  that  there  was  a  rea- 
sonable ground  for  instituting  the  prosecution;  and  if  die  costs 
['1^8721   ^6  >^ot  paid  within  three  months^  after  taxation,  *they  will  have 
the  benefit  of  the  recognizance  entered  into  before  jthe  iasoing 
of  process  (c).  If  the  prosecutor  neglects  to  apply  for  die  judge's 
certificate  at  the  trial,  the  court  will  have  no  discretion  to  re- 
fuse his  costs  to  the  defendant,  even  though  the  verdict  was 
against  the  direction  of  the  judge,  and  he  certify  co-e  teoos  that 
Form  of    it  was  contrary  to  evidence  (d}*     The  only  eertificeUey  there- 
certificate,  {q^  which  can  be  available  for  this  purpose,  is  one  entered  on 
the  postea  (/)•    And  wherever  the  defendant's  case  is  such  as 
authorizes  the  court  to  award  him  costs,  he  will  receive  them 
ex  debito  justitis,  for  it  is  a  general  rule  that  when  judges  are 
empowered  by  a  statute  to  do  an  act  of  jusdce,  they  are  bound 
of  course  to  execute  the  power  with  which  they  are  invested, 
and  let  the  case  be  ever  so  hard,  they  have  no  discretion  to  ex« 
ercise  (f).    But,  if  the  information  was  tried  at  bar,  the  defen- 
dant will  not  in  any  case  be  entitled  to  costs,  because  the  woirds 
of  the  statute  are,  that  the  court  is  authorized  to  award  costs^ 
&c.  '^  unless  the  judge  before  whom  the  infonnatbn  shall  be 
tried,  shall,  at  the  trial,  in  open  court,  certify,  upon  record,  thai 
there  was  a  reasonable  cause  for  exhibiting  such  informadon," 
which  is  to  be  understood  of  a  trial  of  nisi  prius,  and  it  would 
be  absurd  to  suppose  thjit  the  judges  of  the  King's  Bench.,  at  a 
trial  before  themselves,  should  make  a  certificate*  to  then^is^ves. 
But  the  better  reason  appears  to  be,  that  where  the  cause  is  of 
such  consequence  as  to  warrant  a  trial  at  bar^  it  may  resisoadbly 
be  supposed  not  to  come  within  the  intention  of  the  statute, 
which  was  principally  directed  against  trifling  and  vexadous 
prosecutions  (^)*  And  if  there  be  several  defendants,  some  of 


(c)  See  ante  *863.  mation,  A.  3. 

(</)  2  Stni.  1131.    Com.  Dig.  In-  (/)  2  Chuie.  Cas.  191.    2   Stis. 

formation,  A.  2.  1131.    Hawk.  b.  2.  c.  2&  a.  21. 

(0  Comb.  345.    Com.  Dig.  lofor-  (j^)  7  Mod.  A7.    Ufiwk.  b.  2.c2e. 
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whom  are  acquitted  *and  others  convicted,  the  former  cannot  ['X:873] 
have  their  costs  under  the  statute,  because,  previous  to  its 
being  past,  no  defendant^  in  an  action,  could  have  thus  been 
reimbursed  his  expenses  under  similar  circumstances,  and  the 
act  will  not  be  construed  to  give  them'  any  right  in  criminal^ 
which  they  did  not  formerly  possess  in  civil  proceedings  (/i)« 
After  aU,  the  statute  has  only  rendered  the  prosecutor  liable  to 
the  extent  of  «g30,  named  in  his  recognizance ;  for  on  paying  . 
that  sum,  he  will  be  discharged  from  all  liability,  though  the 
actual  expenses  should  greatly  exceed  it  (i).  Nor  will  the  court 
compel  the  prosecutor,  at  the  time  they  grant  the  information, 
to  give  security  to  the  defendant  for  the  costs  which  may  ex- 
ceed the  sum  for  which  the  recognizance-  is  given;  so  diat  the 
defendant,  though  acquitted,  will  still  receive  only  «g20,  to- 
wards the  payment  of  his  expenses  (^)* 


Informations  against  magistrates  are  subject  to  nearly  the^nfoma- 
same  rules  as  those  s^inst  private  individuals;  and  we  shall  thTcrown 
only,  therefore,  notice  those  circumstances  in  which  they  diffen  °®^®^ 
Ttiese  variations  are  chiefly  found  in  the   causes  for  which  ^u«tes. 
the  court  will  grant  them;  in  the  time  within  which  the  motion 
must  be  made;  in  the  necessity  for  previous  notice;  and  in  the 
costs  which  the  court  will  award  when  they  refuse  tjp  make  the 
rule  absolute.  * 

As  the  court  of  King^s  Bench  exercises  a  superintendencv  ^^  ^^* 
over  all  inferior  jurisdictions,  and  possesses  authority  to  restrain  formations 
the  proceedings  of  inferior  magistrates,  it  is  invested  with  the  ■«*'?'* 
power  of  inflicting  punishment,  by  ^information,  when  they  act    [*874] 
corruptly,  according  to  their  discretion  (/).     This  proceeding  ^^^  "^^^ 
will,  therefore,  be  granted,  on  motion  as  against  ordinary  per-  cd- 
sons  in  cases  where  the  court  think  it  proper  to  interfere.  Thus 
it  may  be  obtained  af^unst.a  mayor  for  wilfully  absenting  hira- 


n,  10.     Bac.   Abr.  Informations,  D.  Hawk.  b.  2.  c.  26.  s.  12.    HuUock, 

HuUockoD  Costa,  388, 9.  Williams  J.  589.     Bac.    Abr.    Informations,    1>. 

Information  Criminal,  IV.  Hand.  Prac.  18. 

(A)  1  Salk.  194.  Hawk.  b.  2.  26.  s.  (Jb)  2  T.  R.  197.    Hawk.   b.  2.  c. 

11.   Bac.  Abr.   Informations,  D.  Hiil-  26.  s.  12.    Hullock,  589.    Bac.  Abr. 

lock  on  Costs,  583.    V^iDianiS  J.  In-  Informations,  D. 

formation  Criminal,  IV.  (/)  Sec  cases  in  foUowine  notes. 

(•)  2  T.  B.  145.    3  Burr.  1819.  and  Hand.  Prac.  1,  2.          ^ 
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self  from  sessions,  which  oould  not  be  held  without  lus  pi«* 
sencc  (m)— ^against  two  justices  for  ne^ecting  to  put  an  act  of 
parliament  in  execution  from,  favour  and  pardaiity  to  an  indi- 
vidual (n)— ^against  a  justice  for  singly  taking  am  ^uamiiiatien 
preparatory  to  making 'an  order  of  removal,  and  aguAst  tws» 
others  for  signing  the  order,  as  if  it  had  been  taken  before  tkem 
all,  without  either  summoning  the  part}',  demanding  securkj,or 
.  entering  into  the  merits  of  the  question  (o)*.    This  courae  nnqr 
also  be  adopted  where  one  magistrate,  from  iHegal  motives,  <fis- 
charges  a  person  committed  by  miother  under  the  vs^^noit 
act  (/^y-^where  judges  of  an  inferior  court  illegaUy  giTe  free- 
dom to  a  debtor  confined  in  their  prison  (f  )— «nd  wfaete  a  jtu- 
tice  exceeds  his  power  in  bailing  a  person  accused  of  felonry  (r). 
An  information  also  lies  against  magistrates  for  corrupt  grant* 
ing  or  refusing  a  license  to  keep  an  ale-house  («},  fcH*  illegally 
demanding  a  fee  previous  to  the  disdiarge  of  a  paity  arrested, 
and  committing  him  on  his  refusal  to  pay  it(l),  against  any 
nuigistrate  or  collector  of  taxes,  for  extortion  (u),  for  abusing 
the   king's  commission  to  the  oppression  of  the  subject  (ni)^ 
P875]  3"^  f^^  making  a  false  return  to  a  mandamus  of  matters  ^knowa 
to  be  untrue  (x).    But  where  a  magistrate  appears  to  have  act- 
ed with  pure  and  upright  intentions,  the  court  will  not  thus  in- 
terfere, but  leave  the  party  who  thinks  himself  aggrieved  lo  die 
more  \)rdinaiy  remedy  (y).     And  as  it  is  but  reasonable  that 
those,  who,  in  general^  assist  the  public  justice  and  polke  of  the 
country  should  be  protected  in  the  honest  discharge  of  their 
official  duties,  strong  ground  for  an  information  must  be  laid 
before  the  court  will  consent  to  allow  it,  and  some  flagrant 
proof  of  corruption  must  appear  (z).     And,  where  die  applica- 


(m)  1  Sir*.  21.  Hawk.  b.  2.  c.  26. 
s.  9.  Bac.  Abr.  Informations,  B.  in 
notes,  when  not,  see  5  East,  372. 

(n)  1  Stra.  413.  Hawk.  b.  2.  c.  26. 
S..9. 

(o)  Andr.  338,  9.  2  Stra.  1092. 
Hawk.  b.  2.  c.  26,  s.  9. 

(p)  2  T.  R.  190.  Hawk.  b.  2.  c. 
26.  s.  9.  liac.  Abr.  Informations,  B. 
in  notes.    Last  %'ol.  Lond.  edit. 

(9)  K.  T.  Hardw.  135.  Hawk.  b. 
D.  c.  26.  s.  9.  Bac.  Abr.  Informations, 
B.  in  notes. 

(r)  2  Stra.  1216. 

(«)  1  T.  R.  693.  15  East,  270, 
r':2.    3  Burr.  1317.    Hawk.  b.  2.  c. 


i; 


26.  8.  9.  Bac.  Abr.  InformaliiKii^  B. 
in  notes. 

(0  1  Wils.  r.  Bac.  Abr.  lafoxna- 
tions,  B.  in  notes. 

ft*)  1  Sess.  Caa.  159, 160. 

[v)  Hawk.  b.  2.  c.  26.  a.  1.  Bac 
Abr.  Information,  B. 

(j)  1  Salk.  374.  Hawk.  b.  2,  c 
26.  s.  1.    Bac  Abr.  Infortnatioi]»  B. 

(y)  2  Barr,  719,  722, 1162. 

(c)  1  Bla.  Rep.  422.  2  Barr.  71% 
722,  1162.  2  Stra.  1182.  1  T.  IL 
652.  2  Doiigl.  569.  Hawk.  h.  2.  c. 
26.  s.  9.  Bac.  Abr.  Tnfonntttioiis,  B. 
in  notes.    Ha^d.  Prac.  2.  ' 
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tion  is  made  by  a  party  who  alleges  himself  to  have  been  ille- 
gally convicted,  or  otherwise  aggrieved  by  the  justice  in  the 
uray  of  his  official  duties,  he  will  be  required  to  make  an  affida- 
vit exculpating  himself  from  the  charge  originally  made  against 
him,  and  which  formed  the  ground  of  the  adverse  proceed- 
ings (c). 

In  favour  of  magistrates  also,  the  time  within  which  any  ap-  Time  of 
plication  of  this  kind  must  be  made  against  them  is  limited.  °''''^''"' 
Thus  the  court  will  not  grant  sm  information  at  the  end  of  the 
term,  so  late,  that  cause  cannot  be  shown  before  the  next,  for 
any  misconduct  alleged  to  have  taken  place  before  its  com* 
mencement,  though  they  will  do  so  if  the  circumstances  com- 
plained of  arose  within  it  (b).    And  it  seems  that  after  the  ex- 
piration of  two  terms  no  motion  of  this  kind  will  be  entertained 
at  all  (c),  nor  indeed  so  late  in  the  second  term  as  to  prevent  - 
him  from  showing  cause  before  its  conclusion  (d). 

Another  difference  between  the  case  of  magistrates  and  that  Notice  of 
of  private  individuals,  in  favoitr  of  the  former,  is  the  necessity  of  nje  nbi.^^ 
pving  notice  of  the  motion  for  the  rule  nisi  in  *the  first  in-   [*8r6] 
stance*    This,  in  every  information  against  a  justice,  is  neces-    ' 
sarily  the  first  proceeding  (f).     The  notice  should  state  the 
ground  of  complaint,  and  should  be  served  personally  on  the 
party  to  whom  it  is  addressed,  and,  if  that  be  impracticable, 
left  at  his  usual  place  of  abode  (^f).     And  this  must  be  done 
in  sufficient  time  before  the  motion  to  enable  him,  if  he  think 
proper,  in  the  first  instance,  to  oppose  the  motion  for  the  rule 
nisi;  but  he  seldom  avails  himself  of  this  opportunity,  as  he 
can  more  effectually  make  his  defence,  when  the  affidavit  con- 
taining all  the  circumstances  of  the  charge  is  filed,  on  showing 
cause  why  the  rule  should  not  be  made  absolute  (^).     An  affi- 
davit of  the  service  must  then  be  made,  in  order  to  induce  the 
court  to  grant  the  rule  nisi  in  case  no  opposition  is  made  on  the 
part  of  the  defendant  (A). 

When  the  court,  on  the  application^  to  make  the  rule  absolute,  ^  ^ 

111  ■  I     I       ■  I    ■ I  ■  >        I    I  I 

(a)  3  T.  R.  388.  Hawk.  b.  2.  c,  (f)  4  T.  r!^  4/55.  Hand.  Prac.  3. 
26. 8.  9.  Bac.  Abr.  Informations,  B.  See  form  of  notice.  Hand.  Prac.  ST. 
in  notea.  Last  vol.  Lond  edit. 

(b)  7  T.  R.  80.    Tidd,  500.  (^)  Hand.  Pmc.  3. 

(c)  13  East,  270.  Loft,  394^  273.  (A)  Hand.  Prac.  3.  See  form  of 
Hand.  Prac.  6.    Tidd,  500.  affidavit,  Hand.  Prac.  87.    l^  voL 

(d)  13  East,  322.   Tidd,  500.  Ixuid.  edit. 


e)  2  Barnard,  3S4.  Hand.  Pnc.  3. 

Vol.  I.  4  1C 
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the  rule  think  that  there  is  no  ground  for  permitdng  an  information  to 
costs.  he  filed,  and  the  only  question  is,  how  the  costs  already  incurred 
shall  be  defrayed,  they  will  consider  the  circumstance  of  tbe 
party  accused  being  a  magistrate,  and  acting  in  the  discharge  ot 
his  official  duties,  as  very  material  to  their  decision.  And, 
therefore,  where  the  court  was  moved  to  grant  a  criminal  in- 
formation against  magistrates  and  several  others  for  a  misde- 
meanour relating  to  the  conviction  of  a  poacher,  they  discharg- 
ed the  rule  with  costs  to  b^paid  to  the  magistrates,  and  left  the 
others  to  defray  their  own  expenses  (i).  And,  in  general,  when- 
ever the  cha^  is  altogetiier  groundless,  costs  will  be  directed 
to  be  paid  to  the  magistrate ;  and  that  not  only  by  the  pn>5e- 
cutor  himself,  but  by  his  attorney  who  joined  in  the  affidavit  for 
the  rule,  if  his  motives  be  proved  to  be  malicious  (i).  But 
[*877]  where  the  *justice,  though  cleared  from  all  oppressive  inten- 
tions, appears  to  have  acted  irregularly,  the  court^  while  dxy 
will  discharge  the  rule,  wiU  leave  him  to  pay  his  costs,  as  if  he 
were  a  common  defendant  (/)• 

From  this  stage  of  the  proceedings  the  course  seems  to  be 
the  same,  whether  the  object  of  the  prosecution  be  a  magistrate 
or  a  private  individual.  It  need  only,  therefore,  be  observed, 
that  the  court  incline,  throughout  the  prosecution,  to  protect 
those  whose  authority  it  is  important  to  maintain,  and  who 
must  be  liable  to  error  in  the  honest  discharge  of  their  nume- 
rous and  complicated  duties* 


(0  2  Burp.  1162.    Bac.  Abr.  Infor-  (k)  2  Burr.  6S4. 

mations,  B.  in  notes,  (/)  2  Burr.  T22. 
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death  of  prosecutor  does  not  abate,  2. 
ABATEMENT,  PLEAS  IN. 

when  may  be  pleaded,  362.    (See  Indictment.) 

for  defective  name  or  addition,  363. 

for  objection  on  ^e  face  of  indictment,  more  usual  to  qoAsh,  363. 

not  for  mistake  in  name  or  addition  at  common  law,  363. 

may  be  for  mistake  in  name,  &c.  under  statute  of  additionsy  363. 

no  distinction  between  chrifllian  and  surname,  363. 

want  of  addition,  ground  of,  363. 

another  prosecution  depending,  no  g^und  for,  364. 

only  moae  of  taking  adyantase  of  errors  in  name  or  addition,  36^, 
time  and  manner  of  pleamng  in,  3g4. 

in  misdemeanour  by  attorney,  364. 

before  plea  in  bar,  364,  344. 

should  be  on  arraignment,  364. 

in  treason  in  writing,  and  signed  by  counsel,  364. 

if  demurred  to,  when  defendant  must  instantly  join,  364. 
form  and  requisites  of,  364. 

when  may  be  ore  tenua,  364. 

more  regular  to  engross  on  parchment,  and  have  it  signed  bv 

must  disclose  real  name,  365.  [counsel,  364. 

when  b^  peer,  of  right,  to  be  tried  by  peers,  must  set  out  the 
wnt  of  his  title,  365. 

should  answer  oyer  to  felony,  365. 

not  demurrable,  though  it  does  not  answer  oyer,  365. 

in  misdemeanour,  no  answer  over,  365. 

proper  conclusion  of,  365. 

affidavit  of  truth  necessary,  365. 

whether  necesaaiy  on  trial  of  high  treason  at  bar,  3^. 
proper  entry  of  name  in  plea  of  misnomer,  365. 
demurrers  to  ore  tenus,  366. 

joinder  to,  immediately,  366. 

may  be  to  replication,  366. 
proceedings  on,  366. 

best  to  allow,  366. 

replication  to^  366, 

issue  venire  md  trial  instanter  in  felony,  366. 

course  at  sessions,  366.  1366, 

trial  of  peerage  by  i«€Ofd ;  of  »  peeiCM  by  maikiage  by  »  juqr. 


716  IND8X. 

ABATEHBNT,  PLEAS  IN— (cmlimfeifO 
judgment  on,  367. 

for  defendant,  367. 
in  misdemeanour,  367. 
in  felony,  367. 

wbeK  several  defendants,  affects  proceedings  only  as  to  the 
against  defendant,  367.  [pu^  pleading,  367. 

in  misdemeanours  final,  367. 
in  felonies  respondeas  ouster,  367. 
when  on  demurrer  to  defendant's  plea  not  final,  367. 
reason  of  distinction,  367. 
ABBREVIATIONS. 

not  allowed  in  indictment,  145. 
ABJURATION.     (See  Sanctuanf,) 
privilege  of,  abolished,  13. 

persons  who  have  abjured  the  realm  cannot  be  bailed,  78. 
ACCESSARIES. 

on  shore,  to  casting  away  a  ship  at  sea,  how  triable,  126,  7.       • 

Senend  statement  of  law  relating  to,  215  to  219. 
efinition  of,  215. 
what  offences  admit  of,  215. 

no  accessaries  in  high  treison  against  government,  and  why,  215. 
may  be  accessaries  in  inferior  treasons,  215. 
no  accessaries  in  petit  larceny  and  offences  les  than  felony,  215. 
no  accessaries  before  in  manslaughter,  215. 
in  felonies,  in  general  may  be  accessaries  both  before  and  after* 
before  the  fibct,  definition  of,  216.  .  [215,16. 

a  party  cannot  be  indicted  ais  accessary  if  present  at  the  crime, 
216.  [fefe,  216. 

words  implying  mere  permission  do  not  oonstitnte  acceaauy  be- 
if  one  hire  another  to  lay  poison  he  is  accessary  before^  21& 
party  who  lays  poison  not  accessary  but  principal,  216. 
whoever  procures  a  felony,  though  thiou^  a  third  person,  is  ac- 
cessary before,  216.  [17  before,  216. 
&ther  persuading  mother  to  kill  a  child  not  then  bom,  aocesn- 
person  comman<ung  unlawful  act,  whereby  death  ensues^  acces- 
sary to  murder,  216.  [216. 
if  principal  does  a  different  felony,  the  procurer  is  no  acccnsaiy, 
if  principal  merely  alter  circumstance,  procurer  is  acceaauy,  216. 
what  deviation  destroys  the  procurer's  guilt,  217. 
general  rule  as  to  accessaries  before,  217. 
unsuccessful  solicitation  indictable  as  a  misdemeanour,  217. 
after  the  fi&ct,  definition  of,  217. 

cannot  be  to  any  petit  larceny,  misdemeanour,  or  trespass,  317. 
to  constitute  the  felony  must  be  completed,  217. 
to  constitute  knowledge  of  the  felon's  guilt  is  requisite,  and 
must  be  averred,  218. 
thought  some  implied  notice  sufficient,  218. 
what  evidence  sufficient  to  raise  the  presumption,  218. 
how  far  public  attainder  may  operate  as  presumptive  of 

knowledge,  218. 
receiving  or  assisting  neceasaiy  to  constitute,  218. 
any  assistance  to  enable  party  to  escape,  219. 
lending  horse  to  ride  away,  219. 
rescue  from  officers,  219. 
but  not  to  procure  legal  accpitta],  219. 
receiving  stolen  goods,  a  misdemeanour,  219. 
receiving  linen  stolen  from  bleadiing  grounds,  c^tital  fe- 
lony, 219. 
receiving  stolen  goods,  makes  accessaiy  after  the  feet,  219. 
husband  and  wife  may  legally  assist  each  other,  319. 
no  other  relation  will  excuse  harbouring  a  felon,  219. 
may  be  accessaries  after,  to  accessaries  before  the  feet,  219. 
cantiot  be  accessaries  after,  to  accessaries  afler  the  fiict,  219. 
time  of  trial  of  accessaries  in  ^neral,  219. 

foxmeity  not  till  convictioii  or  autkwiy  of  the  principal  219. 
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altered  as  to  receiving  stolen  e;t)odfl  by  statute,  219,  20. 
•  punishment  of  accessaries  in  general,  220. 

betbre  the  &ct  in  general,  same  as  principal,  220. 
accessaries  after  the  fact  generally  allowed  clergy,  220,  225. 
accessaries  after,  in  case  of  horse  stealing,  excluded  clergy, 
220, 226. 
this  does  not  extend  to  receivers  of  stolen  horses,  220, 
when  statute  excludes  aiders  from  clergy,  it  does  not  in- 
clude accessaries  after,  226. 
indictment  of  accessaries.    (See  Indictment.) 

arraignment  and  trial  of  accessaries.     (See  Jlrrai^rnment.)  [288. 

exigent  ought  not  to  issue  against  accessaries  at  same  time  as  principals 
reversal  of  principal's  attunder,  reverses  that  of  accessarv,  616. 
ACCOMPLICB. 

admission  o(  to  give  evidence,  66, 
not  assured  of  pardon  at  common  law,  6r,  625. 
committed  by  London  police  officers,  67. 
evidence  of,  492.     (See  Evidence.) 
when  entitled  to  pardon  by  statutes,  624.     (Sec  Pardon.) 
when  has  an  equitable  claim  to  pardon,  626. 
ADDITION. 

not  necessary  in  warrant,  32. 

the  law  relative  to  in  describing  defendant  and  third  persons,  167  t» 
178.    (See  Indictment.) 
ADMIRALTY  SESSIONS. 

at  common  law  offences  at  sea  triable  only  by  civil  law,  124. 
provisions  of  28  Hen.  Yin.  c.  151,  respecting  trial  at,  124. 
commission  of,  124. 

to  whom  directed,  124. 
jurisdiction  of  formerly  confined  to  treason,  felony,  robbery,  murder, 

and  confederacy,  126. 
jurisdiction  extended  by  39  Geo,  III.  c.  37,  126. 
persons  may  be  found  guilty  of  manslaughter  at,  126. 
by  43  Geo.  lU.  c.  113,  persons  casting  away  a  vessel  may  be  tried  at,  126. 
accessaries  on  shore  to  casting  away  ship  at  sea  triable  at,  127. 
the  28  Hen.  Vin.  merely  altered  mode  of  trial  in,  127. 
■till  rests  On  its  old  foundations,  128. 

offences  still  triable  on  shore  which  were  so  at  common  law,  128.     , 
murder  triable  either  in  or  on  shore  as  the  death  occurs,  128. 
in  havens,  creeks,  and  rivers,  have  concurrent  power  with  common 

*  law  courts,  128. 
how  to  be  holden  by  32  Geo.  II.  c.  25.  s.  20,  128. 
ADJOURNMENT. 

on  account  of  length  of  trial,  513.    (See  Tndl.) 
AFFIDAVIT. 

to  obtain  habeas  corpus,  101.  [ings,  136. 

at  nisi  prius  may  be  taken  as  foundation  of  critninal  proceed- 
how  to  procure  in  evidence  when  in  another  court,  264. 
of  service  of  notice  of  trial,  397.     (See  Trio/,  miice  of.) 
to  put  off  trial,  401.     (See  Trial,  putHng  off.) 
in  aggravation  and  excuse  after  conviction  of  misdemeanour,  564. 
to  ground  motion  for  criminal  information,  697.     (See  Jnfirmation.) 
of  service  of  rule  nisi  for  information,  699. 
of  defendant  on  application  for  information,  700. 
to  enlarge  time  for  rule  in  information,  701. 
of  service  of  notice  of  motion  for  rule  nisi  on  magistrate,  701 . 
AFFRAY. 

doors  may  be  broken  to  suppress,  46.  * 

ALIEN. 

entitled  to  jury  de  medietate  linguae,  427.    (See  Jury  Petit.) 
AMENDMENT. 

in  indictments  when  not  aHowed,  244.    (See  Indictment.) 
of  caption  may  be  at  any  time,  274.    (See  Caption.) 
of  pleas,  355.    (See  Pkft.) 
of  recon)  in  misdemctnoidis,  392. 
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what  allowable  on  wnt  of  error,  613. 

on  uiformations,  707.    (See  In/bmuUiotu.} 

AMICUS  CURliE. 

any  one  may  suggest  defect  in  indictment  for  court  to  quaaii,  246. 
any  one  may  suggest  that  an  kiditor  was  outlawed  in  same  couK,  252. 

APPEAL. 

restitution  of  stolen  goods  only  given  on  at  common  law,  6. 
examination  no  evidence  on,  o5. 

APPEARANCE.     (See  JtrraignmenP'-'AUmrney.) 
must  be  personal  in  treason  or  felony,  335. 
need  not  be  personal  in'  mayhem,  335. 

in  case  of  misdemeanours  appearance  may  be  by  attorney,  335. 
infantsprosecuted  for  misdemeanours  appear  by  attorney  in  the  crown 

office,  335. 
usual  at  sessions  to  appear,  traverse,  and  give  bail  to  tiy  at  next  ses- 

uons,  335. 
clerk  of  court  may  confess  indictment  in  absence  of  defendant,  335. 
in  misdemeanours  to  reverse  outlawiy  defendant  may  appear  by  attor- 
ney, 335. 
in  outlawry  for  felony  party  must  personally  appear,  335. 
party  must  personally  appear  on  cepi  corpus,  exigent,  or  when  in  con- 
tempt, 336. 
when  prosecutor  may  enter  appearance  for  defendant  in  K.  B.  2^, 
aU  defendants  must  appear  in  court  on  motion  for  new  trial,  or  in 
of  judgment,  537,  541. 
APPREHENSION.     (See  •^rreti.) 
APPROVER. 

cannot  be  bailed  by  justices,  7S. 
old  practice  of  becoming  stated,  492. 
ARRAIGNMENT.     (See  Appearance.) 

in  felonies  defendant  must  personally  attend  in  order  to,  337. 
next  stage  of  prosecution  where  party  brought  in  on  process,  337. 
derivations  of,  338. 
what  it  signifies,  338. 
its  three  parts. 

calling  prisoner  to  bar  and  directing  him  to  hold  up  his  hand,  331^, 
intended  to  identify  him,  333. 
not  absolutely  requisite,  338. 
not  usual  in  case  of  a  peer,  338. 
reading  indictment  to  prisoner,  338. 
object  of,  338. 

in  English  when  proceedings  in  Latin,  338. 
should  be  though  defendant  lias  had  copy  of  indictment,  338. 
mode  of,  338. 

slowly  to  enable  defendant  to  plead  autrefois  acquit,  338. 
asking  defendant  whether  he  is  guilty  or  not  guilty,  o39. 
form  of,  339. 

if  party  confesses  on  it,  is  recorded,  339. 
form  of  entry  of  not  guilty,  339. 
meaning  of  cul-prit,  339. 
asking  prisoner  how  he  will  be  tried,  339. 
replv  of  prisoner,  339. 
rejomder  of  clerk,  339. 
entry  of  *po.  *ff,'  340. 
particular  points  as  to. 

in  treason,  party  remanded  not  tried  immediately,  340 
whether  prisoner  is  to  have  irons  taken  off  during  anaigii' 

ment,  340. 
how  party  deaf  and  dumb  may  be  arrai|^ed,  340. 
peeress  tried  by  peers  arraigned  kneehng,  340* 
m  murder  formerly,  usual  to  postpone  anaigiuneiit  lor  a  yen 

and  day,  and  why,  340. 
arraignment  now  in  miirder  without  ddftyi  340* 
appeal  now  nere?  vidted  for^  341«  . 
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usual  to  amign  both  on  indictment  and  inquest  where  both 

found,  341. 
after  arrai^ment  plea  be  withdrawn,  party  may  be  arraigned 

again,  341. 
several  defendants  on  same  charge  arraigned  together,  341. 
want  of  arraignment  would  reverse  iudgment  or  attainder,  341. 
doubtful  how  far  arraignment  must  be  stated  on  record,  341  < 
statement  of  oyer  said  to  imply  arraignment,  341. 
how  to  state  arraignment  on  recoixl,  341. 
whether  arraignment  must  be  set  forth  on  record,  342. 
Of  principals  and  accessaries,  342. 

strict  rules  as  to  accessaries  at  common  law,  342. 
no  objection  ever  to  arraignment  of  accessary  that  principal's  at- 
tainder was  enoneous,  342. 
death  of  principal  after  attainder  no  bar  to  accessary's  arraign- 
ment, 342. 
provision  of  1  Ann.  sess.  2.  c.  9,  &c.  as  to  arraignment  and  trial 

of  accessaries,  3^. 
still  legal  acquittal  of  principal  a  complete  bar,  342. 
how  far  principal  must  appear  before  arraignment  of  accessa- 
ry, 343. 
when  there  are  several  principals,  343. 
when  principal  and  accessary  may  be  arndgned  together,  343. 
if  principal  plead  some  collateral  matter,  arraignment  of  acce$« 

sary  delayed,  343. 
on  trial  accessanr  may  dispute  guilt  of  prindpal,  343. 
judgpnent  must  be  first  pronounced  on  principal,  344. 
on  several  mdictments,  344. 

where  two  indictments^  arraignment  should  be  on  both  ai 

once,  344. 
on  indictment  and  coroner's  inquest,  344. 
.in  robbeiv,  why  if  several  indictments  distinct  arraignments 
should  be,  344. 
•        incidents  of,  344. 

denial  of  identity,  344.    (See  Identity,) 
pleading  in  abatement,  344.  (See  Abatement.) 
standing  mute,  345.    (See  Mute,) 
confession,  349.    (See  Confeuim,) 
AKRAY,  CHALLENGE  TO.  (See  Jvry  Petit.) 
ARREST. 

may  be  before  indictment  found,  9. 

what  it  is,  10. 

who  are  liable  to,  10. 

in  general  all  persons,  10. 

exemptions  in  civil  do  not  operate  in  criminal  casesj  10. 
a  married  woman  may  be  arrested,  10. 
clergymen  in  churches  and  church-yards,  10. 
when  peers  and  members  of  parliament  may  be  arrested,  10. 
in  what  cases  it  may  be,  10. 

formeriy  considered  improi>er  until  after  indictment  found,  10. 
ancient  exceptions  from  this  rule  accounted  breach  of  the  coro^ 

mon  law,  11. 
thief  taken  in  the  mainour  early  allowed  to  be  arrested,  11. 
now  arrest  may  be  before  indictment  in  treason,  felony,  and 

breach  of  peace,  11. 
all  misdemeanours  make  the  party  liable  to  arrest,  II. 
when  arrest  is  expressly  allowed  by  statute,  II. 
not  usual  in  libel  and  small  misdemeanours,  U. 
usual  on  attempts  to  commit  felony,  11. 
may  be  for  perjury  on  warrant  of  justices  in  session,  12. 
Ibrmerly  only  where  suspicion  arose  in  the  mind  of  the  magis" 

trate,  12. 
now  on  the  information  of  others  and  on  the  high  seas,  12. 
offender  against  Irish  laws  or  in  foreign  country  may  be  arrested 
here,  12. 
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reasons  for  allowing  arrest  befSoK  indictment,  13. 

cannot  be  without  warrant  for  a  common  miftdemeanoar,  19. 

watchman  cannot  arrest  a  man  talking  loudly  in  the  street,  12. 

when  arrest  may  be  without  warrant,  12. 

the  actual  commission  of  a  crime  necessary  to  juatify  the  ptrty 

arresting,  13. 
with  warrant  the  party  is  excused  except  actuated  by  w*^licr,  13. 
it  is  therefore  safer  to  obtain  a  warrant,  13. 
any  one  may  arrest  a  person  exposing  an  infant  to  perish,  13. 

or  playing  with  &be  dioe»  13. 
at  what  time  an  arrest  may  be  made,  13. 

.  on  Sunday,  and  in  the  night,  13. 
in  what  places  an  arrest  may  be  made»  13. 
clergymen  in  churches,  13. 

a  person  guilty  of  crime  abroad  may  be  taken  liefe»  14. 
who  may  arrest  and  by  what  authority,  14. 

private  persons  present  when  a  felony  is  committed,  14. 
bound  to  assist  officers  or  quell  affrays,  14. 
may  direct  an  ofEcer  to  arrest  when  a  felony  i»  done,  14. 
will  not  be  liable,  if  not  malicious,  though  mistaken  14. 
may  break  doors  when  felony  is  cojnmitted  in  their  pte> 

sence,  15. 
not  on  mere  suspicion,  15. 

cannot  arrest  for  mere  breach  of  the  peace  when  it  is  over,  15. 
may  seize  a  lunatic  or  other  person  going  to  commit  fe- 
lony, 15.  [batants,  15. 
must  decUre  their  purpose  if  they  interfere  between  oom- 
may  break  a  house  to  prevent  murder,  16. 
may  ride  in  a  body  to  quell  a  riot,  16.^ 
question  whether  a  private  person  is  justified  if  no  fieloay  it 

committed,  16. 
better  to  obtain  a  warrant,  and  why,  16. 
arrest  cannot  be  made  legal  by  a  subsequent  warrant,  16. 
arrest  on  hue  and  cry,  or  of  person  ofl^ing  goods  to  sell  or 

pawn,  legal,  16.  . 
arrest  of  a  night  walker  legal,  16. 

what  private  person  ought  to  do  with  his  prisoner  when 
arrested,  16,  17. 
by  constables,  17  to  SO. 

this  office  original  and  ministerial,  17. 
may  apprehend  without  warrant,  and  when,  17. 
may  apprehend  affrayers  guilty  in  their  presence,  17. 
have  at  least  equal  power  with  individuals;,  17. 
may  demand  the  assistance  of  others,  17. 
may  arrest  on  the  information  of  others,  17. 
cannot  in  general  arrest  on  mere  suspiciou  when  no  felony  oom- 
may  arrest  night-walkers,  18.  [mitted,  18. 

may  arrest  parties  carrying  suspected  goods  after  atinset,  18» 
may  by  statute  arrest  reputed  thieves,  &c.  18. 
extensive  powers  of  Bow»street  oflficers,  Itf.  [felony,  18. 

are  bound  to  arrest  or  make  hue  and  cry  on  a  direct  charge  of 
are  justified  on  anotlier's  charge,  though  no  felony  is  commit- 
ted, 19.  [ther's  charge,  19. 
'quere  whether  they  may  arrest  for  breach  of  the  peace  on  ano* 
should  always,  if  possible,  have  a  warranty  and  why,  19. 
may  break  doors  to  take  a  felon,  19^ 
may  break  doors  to  prevent  a  felony,  19. 
after  arrest  where  may  confine  the  party  for  a  short  time,  20. 
should  always,  as  soon  as  possible,  take  the  party  before  a  jus- 
tice, 20. 
by  watchmen,  may  arrest  night-walkers  on  reasonable  suspicion,  20. 
have  similar  powers  to  constables,  20. 
may  deliver  party  to  a  constable  or  magistratei  20l 
by  justices  of  peace,  20. 

may  arrest  on  their  own  view,  20. 
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may  verbftlty  command  his  servants  to  arrest  affrayers,  20. 

may  take  a  body  to  arrebi  felons  and  traitors,  21- 

ou^ht  not  to  commit  where  they  are  witnesses,  21. 
by  sheriBs,  21. 

required  to  arrest  felons,  and  all  persons  to  aid  them,  21. 

may  arrest  a  party  accused  of  felony  thong'h  his  guilt  is  doubt- 

if  assaulted  may  apprehend  the  offender,  21.  [ful,  21. 

by  coroners,  who  may  arrest  or  cause  to  be  arrested  any  felon,  21. 
by  secretary  of  state,  22. 
on  hue  and  erj,  22. 

definition  of  hue  and  cry,  22. 

antiquity  of,  22. 

described  at  common  law,  22. 

confirmed  by  statutes,  22. 

by  whom  to  be  levied,  23. 

by  justices,  constables,  and  private  persons,  23. 

person  making  it  without  cause,  punishable,  23. 

how  to  be  levied,  23. 

what  may  be  done  on  it,  24. 

all  who  follow  it  may  arrest,  24.  [raiser,  24 

all  are  justified»  though  no  crime  committed,  except  the 

it  arms  all  with  the  authority  of  a  warrant,  24. 

if  the  wrong  person  is  taken,  no  action  lies,  24. 

doors  may  be  broken  where  offender  is,  25. 

if  doors  are  broken,  and  the  party  was  not  there,  it  will  be 

trespass,  25. 
all  suspected  places  may  be  searched  without  breaking,  25. 
reasonable  ground  of  suspicion  must  be  shown  if  the  inno* 

cent  are  taken,  25. 
on  action  for  arrest  the  general  issue  may  be  pleaded,  29. 
if  felon  is  not  taken  action  lies  against  the  hundred,  25. 

hue  and  cry  now  obsolete,  25.    (See  fVarrant.) 
under  warrant,  25. 

the  more  prudent  course,  25. 

mode  of  obtaining,  26. 

summons  when,  the  proper  proceeding,  26. 

more  usual  when  the  offence  is  trifling,  26. 
how  to  be  framed,  27, 

may  sometimes  he  granted  without  oath,  27. 
service  of  on  defendant,^. 

when  arrest  is  made  under  warrant  the  officer  and  magistrate 
protected,  27. 

how  the  arrest  is  to  be  made  on  warrant,  38. 

should  be  as  soon  as  possible,  38. 

at  some  police  offices  officer  tells  parties  when  to  attend,  39. 

what  corporal  seizure  amounts  to  an  arrest,  39. 

if  warrant  is  directed  to  sheriff  he  may  empower  any  to  ar- 
rest, 39. 

inferior  officers  roust  act  in  person,  though  any  may  aid,  39. 

when  warrant  directed  to  all  constables,  none  can  act  out  of  his 
prectnctf  39. 

when  directed  to  one  constable  he  may  execute  it  any  where,  39. 

power  of  constables  in  Westminster  and  London,  to  arrest,  39. 

if  warrrant  directed  to  several  one  of  them  may  arrest,  40. 

if  warrant  express  jointly  and  not  severally  all  must  join,  40. 

officer  must  be  near  if  others  aidhim,  40. 

officer  may  call  in  military  aid,  40. 

arrest  mast  be  within  county  of  justice  by  whom  warrant  grant- 
ed, 40. 

ftrreat  may  be  in  any  franchise,  40. 

arrest  may  be  in  night,  and  for  felonies  on  Sunday,  40. 

arrest  may  be  under  warrant  long  after  its  date>  40. 

iQ  arresting  officer  must  follow  the  directions  of  the  wsrrant,  40. 

instance  where  officer  liable  for  deviating  from  warrant,  40. 

fieneral  rale  at  to  UabUity  of  officers.  41. 
4Y 
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known  officers  within  their  own  precincts  need  not  show  their 

warrant,  41. 
if  out  of  their  own  precincts,  prirate  persons,  or  not  known, 

mubt,  41. 
and  in  all  cases  they  ouf^ht  to  show  it,  41. 
of  breaking  doors  to  arrest,  42.    (See  JDoot^b  breakm^.) 
what  to  be  done  after  arrest,  48. 

party  should  t>e  taken  to  prison  or  a  magistrate,  4S. 
in  cases  of  necessity  officer  may  keep  the  party  in  his  own  cus- 
tody, 48' 
officer  may  take  the  word  of  party  in  trifling  cases,  48. 
quere  whether  officer  can  retake  a  man  he  has  released,  48. 
officer  may  retake  after  escape,  48. 

may  detain  after  a  return,  48. 
gaoler  protected  in  receiving  a  prisoner,  48. 
as  to  Escupes,  Resistance,  and  Retaking,  see  those  titles. 
ARREST  OF  JUDGMENT- 

Motion  in,  539.     (See  **  Jud^^ment,  Proceedings  a»  to,^) 
ARSON. 

justice  cannot  bail  party  accused  of,  78. 
how  excluded  horn  clergy,  554. 
ASSIZE.  COMMISSION  OP,  120     (See  Jtsaxet.) 
ASSIZES. 

how  often  held,  and  before  whom,  115. 

division  of  England  into  Circuits,  116. 

anciently  three  justices  in  Eyre,  now  sax  commissioners,  116. 

judges  sit  at  by  virtue  of  five  commissions,  116. 

may  proceed  under  one  where  they  have  no  jurisdiction  by  anodier, 

116. 
respective  uses  of  the  several  commissions  116,  117. 
Commission  of  oyer  and  terminer,  117. 
to  whom  directed,  117. 
four  commissioners  must  be  present,  117. 
commissioners  under  may  proceed  on  indictment  taken  before 

others,  117. 
powers  given  by  its  express  lansniage,  117. 
when  statute  does  not  state  who  is  to  try  offence  it  may  be 

tried  under  this  authority,  118. 
persons  may  be  tried  under,  whether  at  large  or  in  prison,  118. 
at  Old  Bailey  oommissiim  of  oyer  and  terminer  for  London 

only,  118. 
not  suspended  by  sitting  of  K.  B.  118. 
when  prosecutor  may  prefer  at  adjoining  county  under,  118. 
Commission  of  general  gaol  delivery,  118. 
to  whom  directed,  118. 
its  object  and  language,  1 19. 
all  offences  cog^zable  under  it,  119. 

justices  of  may  proceed  on  indictments  found  before  others^  119. 
may  take  indictments  in  the  first  instance,  119. 
may  discharge  all  not  indicted,  which  no  other  justices  can 

do,  119. 
cannot  try  persons  neither  in  actual  nor  constructive  custody,  119. 
may  try  persons  out  on  bail,  il9. 

commissions  of  gaol  delivery  alike  on  all  die  cirtxiltB,  119. 
distinct  commission  for  each  gaol,  119. 
course  of  proceeding  under,  119,  120. 
precepts  under  to  sheriff,  130. 
Commission  of  Assize  and  Nisi  Prius,  120. 
nature  and  meaning  of,  120* 
criminal  jurisdiction  under,  f^ven  bv  statutes,  120. 
no  original  criminal  jurisdiction  under,  190. 
wh«)  record  is  sent  down  may  proceed  to  judgment  and  execu- 
tion, 121. 
CommisBton  of  the  peace, 

GonBidered,  121.    (See  Setti^m  of  the  Peace,) 
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ASSIZES— (confmue J.) 

Commisttion  of  assooiation,  natare  of,  131. 
Writ  of  assooifttion  added  to  commissions,  121. 
writ  of  si  non  omnes,  121. 

judges  appointed  to  go  circuit  by  king's  fiat,  121. 
Commissions  made  out  from  this  and  from  chancellor's  fiat,  121. 
chancellor's  fiat  made  out  by  secretary  of  Commissions,  121. 
'    if  it  be  altered  it  must  be  done  by  judge's  fiat,  122. 
both  fiats  directed  to  the  clerk  of  the  crown,  122. 
commissions  how  drawn  and  settled^  123. 
practice  at  of  opening,  calting,  swearing  and  charging  grand  jury,  8cc. 

256.   (See  Jury,  Grand,)  ^    ' 

jury  at.   (See  Jury^  Petit.) 
trial  at.  (See  Trial) 
judgment  at,  immediate,  531. 
now  execution  is  appointed  at,  by  calendar,  635. 
ASSOCIATION,  CO\f  MISSION  OP.  121.    (See  A9rixet ) 
ASSOCIATION,  WRIT  OF,  121.    (See  ^*«a».) 
ATTACHMENT. 

will  issue  on  first  refusal  to  return  habeas  corpus,  103. 

will  be  granted  by  K.  B.  .on  disobedience  to  subpoena  to  attend  Grand 

Jury,  263. 
when  granted  against  witness,  for  not  attendmg,  501. 
when  granted  for  non  payment  of  costs.  &c.  5to. 
ATTAINDER. 

when  it  ensues,  590. 

on  sentence  being  passed  in  capital  cases,  590. 

on  outlawry  of  felony,  590. 

not  on  conviction,  and  why,  590. 

not  at  all  if  party  dies  before  judgment,  590. 

not  even  if  party  is  killed  in  open  rebellion,  590. 

how  in  this  case  lands  and  goods  may  be  forfeited,  590. 
anciently  not  when  party  stood  mute,  except  in  treason,  590. 
now  on  standing  mute  as  on  conviction,  590,  591. 
may  be  by  act  of  parliament,  591. 

case  of  Sir  John  Fenwick,  591. 
meaning  and  consequences  of,  591. 
whence  name  derived,  591. 
disqualifies  party  from  being  a  witness,  591. 
causes  him  to  become  dead  in  law,  591. 
incapacitates  him  from  making  a  will,  591. 

distinction  betwaen  conviction  and  attainder,  591. 
party  attainted  may  gain  a  settlement,  591. 
party  attunted  may  purchase  lands,  592. 

is  not  protected  from  civil  claims,  592. 
may  be  sued  though  he  cannot  sue,  592. 
may  be  charged  in  execution,  592. 
if  pardoned  may  be  detained  on  civil  suit,  592. 
may  be  again  indicted,  when  of  any  avail  to  indict 
him,  592. 

If  he  commits  another  crime,  may  be  prosecuted  after 

reversal,  592. 
cannot  petition  Chancellor  to  supersede  bankruptcy,  592. 
is  still  under  protection  of  the  law,  592. 
to  kill  him  is  murder,  and  widow  might  appeal,  592. 
if  woman  attainted  be  rarished,  offender  indicuble,  593. 
if  party  attainted  be  assaulted,  he  may,  after  pardon,  support  action,  593. 
attending  circumstances  on,  593. 

forfeiture,  593.    (See  F6rfiitttre.) 
corruption  of  blood.     (Sec  Corruption  of  Blood) 
reversal  of, 

by  Act  of  Parliament,  615. 

on  what  grounds,  615. 

on  gross  irregularities  or  errors,  615. 

political  revolution,  615. 

merits  of  criminals,  descendants,  615. 
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ATTAnn>EI^-(c(mli«tte//.) 

by  writ  of  error,  615.    (See  Judgmenif  Revenal  of.) 
not  in  felony,  without  scire  facias  to  tenants,  615. 
may  be  in  treason,  615. 

may  be  when  suggested  on  roll,  and  confisssed  that  de- 
fendant bad  no  lands,  615. 
effect  of,  615. 

when  execution  only  erroneous,  that  only  set  aside,  615. 
when  jud^ent  rerersed,  all  proceedings  defeated^  615. 
in  outlawry,  parties  still  compelled  to  answer,  615. 
of  principal  reverses,  attainder  of  accessary,  616. 
by  act  of  parliament  restores  to  former  state,  61& 
restores  lands,  616.  • 

when  on  ground  of  technical  error,  party  may  be  indicted 
anew,  616. 
ATTAINT  OF  JURORS, 

none  in  criminal  procee^ngs,  431. 
ATTORNEY, 

may  be  bail  for  his  client,  82. 

when  summoned  before  Grand  Jury,  need  not  deliver  up  con6dential 

papers,  264. 
ought  to  attend  and  object  to  their  production,  264. 
when  defendant  may  appear  and  defend  by,  335.    (See  "  Appearance,**) 
may  be  struck  off  the  rolls  on  allowance  of  Clergy,  536, 660. 
if  he  practises  atter  conviction  of  infiimous  crime,  may  be  transported, 
660. 
.    bill  of,  must  be  delivered  a  month  before  action,  678. 
extends  to  prosecution  at  sessions,  678. 
ATTORNEY.GENERAL.  (See  Informaii9n.) 

may  file  informations  for  offences,  affecting  public,  % 
when  may  enter  a  nolle  prosequi,  5. 
power  of,  in  filing  informations  in  K.  B.  (See  Information.) 
AVERMENTS.   (See  InMctm^.) 
AU-IREFOIS  ACQUIT,  Plea  of. 
reason  of  allowing,  368. 

appeals  of  death,  excepted  from  general  rule  and  why,  368. 
when  may  be  pleaded,  368. 

second  charge  must  be  same  as  first,  369. 
when  same  evidence  will  support  both  "thargest  369. 
charges  may  be  shown  to  be  same  bv  averments,  369. 
immaterial  variance  may'  be  obviated,  and  how,  369. 
applications  of  general  rnle,  that  life  must  not  for  same  offence 
be  twice  in  danger,  369. 
not  where  former  proceedings  nugatory,  369. 

general  rule,  369. 
not  necessary  charges  should  be  of  same  degree,  370. 

acquittal  of  manslaughter  or  murder,  may  be  pleaded  to  indict- 
ment for  either,  371. 
acquittal  of  petit  treason  or  murder,  will  bar  either,  371. 
felony  will  not  bar  prosecution  for  misdemeanour,  371. 
case  of  burglary  with  different  intents,  371. 
case  of  larceny  and  burglary,  371. 
case  of  robbery  in  one  county,  and  goods  brought  into  aaothcr, 

372. 
acquittal,  as  accessary,  will  not  bar  indictment  as  principal,  372. 
acquittal  of  stealing  one  thing,  will  not  bar  indictment  for  ano- 
ther, stolen  at  the  same  time,  372. 
acquittal  no  bar  if  road  out  of  repair  again,  372. 
first  acquittal  must  have  been  sufficient,  373. 

grand  jury  throwing  out  bill,  no  bar,  372. 
dischar&^e  on  coroner's  inquest,  no  bar,  372. 
acquittal  on  defect  in  indictment,  no  bar,  372. 
if  indictment  bad  discharge  on  special  verdict,  no  bar,  372. 
kgal  acquittal  may  be  pleaded  in  any  court,  372. 
mere  error  in  first  proces8«  will  not  prevent  autrefois  acquit,  373. 
form  and  requisites  of,  374. 
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AUTREFOIS  ACQUIT,  Plea  of^iamtinued,) 

pka  partly  of  record  and  partly  of  fact,  374. 
record  of  acquittal  must  be  set  forth,  374. 

need  not  be  immediately  produced,  374. 

how  to  enable  defendant  to  do  this,  374. 

prisoner  not  entitled  to  copy  of  record  in  felony,  374. 

indictment,  &c.  must  be  read  over  slowly,  374. 

must  be  produced  by  defendant,  374. 
•  .  charges  must  be- shown  to  be  identical,  374,  375. 

must  plead  over  to  felony,  375. 

defendant  entitled  to  have  framed  by  counsel,  375. 

conclusion  of  plea,  375. 
pleadings  on,  37S. 

how  Crown  may  reply  or  demar,  375. 

when  plea  ore  tenus,  replication  may  be  so  also,  375. 

when  plea  in  writing  replication  roust  be  so,  375. 
judgment  on,  375. 

respondeas  ouster,  in  felony,  375. 

final  in  misdemeanours,  375,  376, 

when  for  defendant  "  that  he  go  without  day,"  376. 
when  acquittal  of  another  may  be  pleaded,  378. 

by  gaoler  for  suflTering  escape,  379. 

by  accessary  of  principal,  379. 
AUTREFOIS  ATTAINT,  Plea  o(. 
reason  of  allowing,  377- 
when  may  be  pleaded,  378. 

though  former  attainder  for  other  cause,  378. 

however  former  attainder  was  produced,  373. 

though  former  indictment  was  erroneous,  378. 

shown  to  be  never  admissible  except  when  useless  to  defendant. 
378. 

after  reversal  cannot  be  pleaded,  378. 

after  pardon  cannot  be  pleaded,  379. 

if  pleaded  after  pardon,  pardon  may  be  replied,  379. 
form  of  similar  to  autrefois,  convict  or  acquit,  379. 
when  acquittal  of  another  may  be  pleaded,  379. 
accessary  may  plead  acquittal  of  principal,  379. 
AUTREFOIS  CONVICT,  Plea  of. 

on  what  principle  depends,  376, 
when  pleadable,  376. 

conviction  must  have  been  lawful,  376. 

indictment  must  have  been  good,  376. 

autrefois  arraign  of,  no  avail,  376. 

may  be  when  punished  or  received  clergy  though  on  defective  in- 
dictment, 376. 

if  benefit  of  clergy  prayed  though  not  allowed,  376. 

formerly  admission  to  clergy  a  bar  for  all  former  crimes,  376. 
now  only  for  clergyable  felonies,  376. 
in  murder  conviction  of  manslaughter,  bars  appeal,  376,377, 
at  what  time,  377.  « 

no  plea  in  abatement  that  another  prosecution  depending,  377. 
form  of, 

like  a  plea  of  autrefois  acquit,  377. 

must  set  out  record  and  plead  over  to  felony,  377. 

must  show  identity  of  offence  and  person,  377. 
replication  to,  377. 
judgment  on,  377. 
BACKING  WARRANT,  36.    (See  ff'arrant.) 
BAIL. 

on  backing  warrant,  37. 

what  is,  75, 

power  of  justices  of  the  peace  to  bail,  75. 

no  court  can  bail  a  person  in  execution,  76. 

party  will  not  be  bailed  between  convicUon  and  judgment  without  coa- 
sent,  76. 

originally  before  conviction  all  felonies  bailable,  76. 
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BAHf^icontinued.) 

by  statute  justices  cmnot  bi3  in  miirder»  76. 
provision  of  3  Edward  1.  c.  15,  as  to  baiUng,  76. 
other  statutable  provisions,  77. 
when  justices  earmoi  bail»  77, 

treason,  78. 

murder,  78. 

homicide,  where  the  accuser  is  eleatly  the  akjer,  78. 

burgplaiy,  78. 

felony,  78. 

prison  breaking'*  78. 

outlaws,  78. 

persons  who  have  abjured  the  realm,  78. 

approvers,  78. 

thieves  taken  in  the  mainour,  7& 

arson,  78. 

persons  excommunicated,  78. 

forgery,  78. 

horsestealing,  78. 

persons  who  have  confessed  their  guilt,  78. 
when  justices  ma^  bail  or  not  in  their  discretion,  79. 

thieves  openly  defiuned  and  known,  79. 

persons  charged  with  enormous  misdcmeancmra^  not  of  good 
fame,  79. 

accessaries  to  felony  not  of  good  fame,  79. 

when  strong  presumption  against  accessary,  he  is  not  bailable,  79. 

affrayers,  but  caujdon  as  to  when  dan^rous  wound  given,  79. 

persons  apprehended  on  slight  suspicion  of  felony,  79. 
'  persons  accused  of  &lse  pretence^  and  receiving  stolen  goods,  79. 
when  justices  mus.  bail,  79. 

persons  charged  on  bare  suspicion  of  manafanigfater,  or  lesser  ho- 
micide, 79. 

persons  charged  with  petit  larceny  first  time,  79. 

persons  accused  of  trespass  for  which  they  ought  not  to  lose  life 
or  limb,  79. 

one  justice  may  in  general  bail,  79,  80. 

but  two  must  bail  for  felony  exept  in  certun  places^  80. 
sheriff  might  bail  all  indicted  at  his  tounv  80. 
now  never  bails,  80. 
can  set  no  one  at  liberty,  80. 
Court  of  K.  B.  or  any  jud^  in  vacation  may  bail  for  any  thing,  80. 

cannot  bail  person  m  execution  or  for  contempt,  80. 

power  to  be  exercised  in  di'xretion,  80. 

pay  regard  to  tlie  rule  of  statute,  Westminster  the  Second,  81. 

do  not  often  bail  where  inferior  courts  cannot,  81. 

do  not  (>f\en  bail  in  felony  unless  some  defect  in  proceedings^  81. 

if  the}  can  collect  felony  from  depositions  will  not  beil  though 
mittimus  be  defective,  81. 

ill  healtli  no  ground  of  itself  for  bail,  81. 
what  is  sufficient  bail,  81.* 

two  men  of  ability  requisite,  81. 

sum  left  to  ma^strate's  discretion,  81. 

usually  not  less  than  40/.  for  capital  offence,  81. 

particular  regulations  as  to  &lse  pretences,  81. 

King's  Bench  do  not  usually  bail  in  less  than  ibiir  sureties  for 
felony  or  treason,  82. 

in  inferior  offence  number  of  bail  must  be  stated  in  the  notice,  83. 

where  offence  is  enormous  thou^  no  felony,  what  bail,  82. 

person  convicted  of  infamous  cnme  cannot  be  bail,  82. 

attorney  may  be  bail  for  client,  82. 

married  woman  cannot  be  bail,  82. 

peers  may  be  bail,  82. 
no  justification  being  requisite,  bail  is  at  once  absolute^  82. 
Justice  may  examine  bail  on  oath  as  to  their  sufficiency,  82. 
if  Justice  be  deceived  he  may  require  fresh  sureties,  82. 
notice  of  bail  under  30  Geo.  II.  c.  24.  s.  17.  82. 
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eider  for  notice  of  bail  at  sesttoni*  83. 

when  defendant  voluntarily  surrender*  and  offers  bail^  no  notice  requi* 

she,  83. 
party  may  be  released  by  finding  bail  alter  commitment,  S3. 
Justice  on  bail  put  in,  issues  a  liberate  to  the  gaoler,  83. 
sometimes  party  sent  to  a  private  prison  tiU  be  can  find  bail,  83. 
offence  of  taking  insufficient  bail,  83.  .   . 

is  a  negl^nt  escape,  84. 
if  party  appear  the  offence  is  at  an  end,  84. 
if  taken  corruptly,  the  magistrate  indictable,  84* 
taking  excessive  bail  declared  a  g^vance  by  the  Bill  of  Bights,  84 
punishable  as  a  misdemeanour  at  common  law,  84. 
action  lies  for,  84.  * 

a  several  persons  conspire  to  persuade  justice  to  refuse  bail,  they 

are  indictable,  84. 
justice  need  not  demand  bail,  84. 
Becognizanoe  of  Bail,  form  of,  84. 

*  may  be  either  in  a  sum  certain,  or  body  ibr  body  when  for  fido- 

ny,  84, 
for  inferior  offences  in  a  sum  certain,  84. 
bail  never  liable  to  suffer  in  principal's  room,  85. 
purport  of  recognisance,  85. 

when  party  bailed  is  an  infant  or  feme  covert^  or  in  gaol,  recog- 
nizance is  only  from  sureties,  85. 
recognizance  need  not  be  signed,  85. 
pracuce  in  K.  B.  as  to  bailing,  similar,  85. 
Power  of  Bail,  85. 

bail  may  retake  principal  and  discharge  themselves,  85. 
bail  in  civil  action  may  have  habeas  corpus  to  raider  a  person  in 
custody  for  crime,  85. 
certifying  recognizance,  85. 

in  manslaughter  and  felqBr»  to  the  general  gaol  delivery,  85. 
in  larceny  and  small  telonies,  to  the  Quarter  Sessions,  86. 
What  a  forfeiture  of  recogniiAnce,  86. 

not  forfeited  by  defendant's  standing  mute,  86. 

when  forfeited  after  Nolle  Prosequi  to  an  information,  86. 

when  not  forfeited,  86 

forfeited  by  non  appearance  at  County  Assizes,  after  notice  under 

38  Geo.  in.  c  52.  86.       . 
consequence  of  forfeiture,  same  as  of  forfeiture  of  other  recogni- 
zance, 86. 
defendant  and  bail  can  only  be  called  on  the  day  be  is  bound  to 

appear,  87. 
if  called  on  another  day  notice  must  be  ^ven,  87. 
bail  may  move  to  be  discharged  on  acquittal,  though  not  entered 
on  record,  87. 
Bail  on  Habeas  Corpus 

for  defect  in  commitment    (See  CommUment.) 

K.  B.  may  bail  in  any  case,  105. 

K.  B.  must  exercise  a  sound  dbcretion,  106. 

mere  informality  ofcommitment  no  ground  to  bail,  106. 

Court  will  look  into  depositions,  and  see  what  they  charge,  106. 

though  proceedings  are  regular,  will  bail  if  no  felony  appears  on 

depositions,  106. 
man  charged  with  murder  by  coroner's  inquest  may  be  bailed  if 

depositions  amount  only  to  manslaughter,  106. 
Court  will  not  hear  evidence  out  of  depositions,  106. 
will  not  admit  evidence  to  explain  away  facts,  106. 
will  not  allow  inspection  of  (Muty  wounded,  107. 
illness  no  ground  to  bail,  107. 
when  enormous  misdemeanour  is  charged.  Court  will  require 

bu^  securities,  107. 
neglect  of  prosecutor  to  proeeied,  chief  ground  of  bailing,  107. 
bul  in  treason  after  unreasonable  delay,  107. 
aoftount  of  ball  in  haboM  corpusb  107. 
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general  rule  as  t(H  108. 
recognizanoe  where  to  appear,  108. 
when  warrant  is  defective,  and  yet  felony  appears.  Court  w31  re* 
mand  on  special  rule,  108. 
habeas  corpus  cum  causa»  may  be  issued  by  bail  to  render  prisoner  in 
custody  for  crime,  108. 
on  return,  an  exonerelur  will  be  entered,  109. 
Of  bailing  on  arrest  on   process^  after  indictment  fouod,  381.    (See 

BATLIPFS, 

may  arrest  offenders,  14. 
BANKRUPT, 

may  be^prosecuted  for  not  surrendering,  by  one  not  a  creditor,  2. 
BBADLBS. 

may  arrest  offenders,  14. 
BENCH  WARRANT.     (See  Proceit,  Warram.) 
BENEFIT  OP  CLERGY.    (8ee  Clergy,  benefit  of.) 
BENTHAH  JEREMY, 

plan  of  Panopticon,  6S7, 
BILL  OP  EXCEPTIONS,  50a    (See  JEmdenct,) 
BLACK  ACT, 

proceedings  under  must  be  within  three  years,  132. 
BURGLARY, 

justices  of  peace  cannot  bail  in,  78. 

how  excluded  from  Clergy,  553. 
CALENDAR, 

sheriff's  of  prisoners  in  custody,  91. 

signed  by  the  Judge  as  a  warrant  for  execution,  635. 

practice  as  to,  at  assizes,  635. 

particjular  practice  in  Lancashire,  636. 
CAPIAS  WRITS  OF.    (See  Prwett.) 

CAPEAS  PRO  FINE,  -• 

may  be  issued  on  default  in  payment  of  fine,  660. 

CAPITAL  PUNISHMENT.    (Sec  Deaih,  Pwiithment  of.) 

CAPTION, 

general  points  as  to,  267. 

no  part  of  indictment,  267. 

what  it  is,  267. 

form  of  as  ^ven  by  Lord  Hale,  268. 

extracted  from  schedule,  returned  to  certiorari,  268." 

must  show  inferior  Court,  to  haye  had  jurisdiction,  113,  268. 

if  no  caption  proceedings  may  be  demurred  to,  268. 
parts  of,  in  tlieir  order, 
statement  of  county  in  margin,  268. 

should  also  be  stat^  in  the  body,  268. 

county  may  be  referred  to  in  the  body,  as  the  cowUjf  aforewmd^  266 
statement  of  court  in  which  indictment  was  found,  268. 

how  it  must  be  framed,  269. 

from  sessions  must  be  o/not  in  the  county,  269. 

from  a  court  leet,  must  state  court,  ai>d  not  merely  steward,  969. 

from  coroner,  must  express  him  as  such,  but  may  describe  bini 
as  in  the  county,  269. 

if  session  of  court  be  holden  under  several  commissions,  bow  it 
may  be,  269. 

how  at  court  leet,  269. 

need  not  show  how  court  constituted,  269. 

except  when  under  special  commission,  270. 

no  ordinary  jurisdiction  need  be  stated,  270. 
statement  oFplace  of  holding  court,  270. 

must  disclose  both  name  of  place,  and  county,  270. 

may  refer  to  them  the  county  in  margin,  as  aforesaid,  270. 

requisite  in  order  to  show,  tiiiat  the  court  had  jurisdiction.  270^. 

if  in  body  of  caption  it  merely  state  a  town,  it  will  be  badj  VO, 

in  York  the  rioing  must  be  specified,  270. 
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in  Lincolnshire  the  division  must  be  specified*  270. 

in  caption  of  eordner's  inquisition  for  a  liberty,  tlie  liberty  must 

be  specified,  270. 
statement  of  time,  of  taking  indictment,  270. 
must  show  the  day  and  year,  270. 
on  certain  or  impossible  day,  bad,  270. 
if  any  figures  be  used  but  Roman,  bad,  271. 
If  time  be  repugnant,  bad,  271. 
when  indictment  was  at  adjourned  session  must  show  when  ori* 

ginal  sessions  commenced,  271. 
if  the  year  of  the  king  be  inserted,  that  of  our  Lord  need  not  be 

added,  271. 
if  A.  D.  be  improperly  added,  it  will  be  surplusage,  271. 
indictment  should  be  alleged  as  taken,  not  in  present  bat  put 

tense,  271. 
statement  of  names  of  Justices,  &c.  271. 

justices  names  should  be  set  out,  271. 

sufficient  to  name  enough  to  Ibrm  a  session,  and  then  say  othen 

thdrfelbnoe,  271. 
two  at  least  atsension  of  peace  should  be  named,  271. 
on  oomnsission  ol  Oyer  and  Terminer,  fonr  at  least,  271.    ' 
no  mention  need  be  made,  that  any  one  is  of  the  quorum,  271. 
usual  under  18  Eliz.  c.  3.  in  case  or  orders  as  to  basurd  children. 

271.2. 
power  of  the  court,  must  appear,  as  to  hear  and  determine^  &c.  272. 
if  the  word  '*  assigned"  be  omitted,  the  caption  will  be  bad,  272. 
authority  to  hear  and  determine  felonies,  should  be  shown,  272. 
doubt  whether  necessar]^  in  some  cases,  272. 
the  whole  power  of  justices  need  not  be  set  forth,  272. 
anciently  thought  necessary  to  BBy,  kin^*8  juiticet,  or  of  the  pubHc 

peace,  272. 
not  now  requisite,  272. 

need  not  show  by  whom  the  justices  were  appouited,  272. 
any  mistakes  in  names  of  justices  may  be  amended,  272. 
statement  of  oath  and  names  of  jurors,  272. 

indictment  must  be  shown  to  be  taken  on  oath,  272. 

names  of  jurors  inserted  in  case  of  treason,  272. 

names  of  jurors  must  be  sjiown  in  the  schedule,  272. 

no  occasion  to  set  forth  names  on  record  on  indictment,  373. 

seems  not  necessary  to  state  names  in  the  caption,  273. 

jurors  should  be  described  as  j^ood  and  lavful  tn^n,  273. 

doubt  as  to  necessity  of  this,  and  reason,  273. 

caption  must  state  the  jurors  to  be  of  the  county  aforesaid,  or 

some  ville,  273. 
description  of  jurors  as  sworn  and  charged  to  inquire,  273. 
formerly  then  and  there  prefixed  to  rworn;  but  not  now  usual^ 

274. 
if  by  and  upon  their  oath  be  inserted,  the  whole  clause  is  need- 
less, 274. 
imparmeUed  need  not  be  used,  274. 

if  vfho  tatfy  without  upon  their  oathf  caption  would  be  bad,  274. 
should  be  do  not  di«f,  present*  274. 
mode  of  concluding  caption,  275. 

indictments  affixed  should  be  termed  bilie,  275. 
uasbing  and  demurring  to  caption,  275. 

court  may  quash,  or  leave  defendant  to  demur,  275. 

any  objection  to  jurisdiction  apparent  in  caption,  may  be  objected 

on  demurrer,  275> 
amendhig  the  caption,  275. 

caption  as  a  ministerial  act  may  be  amended  at  any  time,  275. 
thought  that  could  not  be  after  the  term  of  return,  but  decided 

otherwise,  275. 
now  return  has  been  amended,  276. 
entry  roll  and  record  of  Nisi  Prius,  amended  to  Agree  with 

amended  caption,  276. 

Vol.  L  4Z 
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said  that  caption  of  inqubitioD  cannot  be  amended  After  h  is 
filed.  276. 
CERTAINTY. .  (See  IiuUctmeni.) 
CERTIFICATES 

of  indictment  foond  and  on  whicb  to'taaiie  proceaa,  38Ci 
of  conviction  and  allowance  of  clergy,  663. 
object  of,  663. 

mode  of  tFanBOiitttng  by  34  and  35  Hen.  VUL  e.  1^  663. 
prmriaion  of  3  W.  &  M.  c.  9.  aa  to,  663.  ' 

auflficienf  eridence  of  allowance  of  ctergr,  663L 
CERTIORARI, 

issues  at  tbe  same  time  with  habeas  corpus,  104. 
panicuUrly  discussed,  308. 
definition  of,  303. 
use  of,  303. 

to  consider  validity  of  indictment,  303. 
to  prevent  a  partial  trial,  303. 
to  obtain  special  jury,  303. 
to  hasten  or  retard  trial,  304 
to  ksue  process  of  outlawry,  304. 
when  party  has  escaped  into  another  county,  304. 
pro  cedendo  in  felony  to  carry  back,  304. 
after  special  verdict  at  Old  Bailey,  to  have  the  opinion  of  R.  B.  304. 
to  defendant,  by  enabling  him  to  have  judgment  of  K.  B.  304. 
to  defendant,  by  enabling  him  to  plead  pardooj  304. 
to  compel  a  view,  304. 
to  procure  a  new  trial,  304. 
to  remove  proceedings  with  a  habeas  corpus,  304 
If  proceedmgs  removed  by  prosecutor,  and  defendant  is  out  on 
bail,  recogntxanoet  will  be  discbatged,  305. 
when  it  lies,  305. 

in  general  lirom  all  inferior  courts  to  K.  B.  305. 
enumeration  of  jurisdictions  to  whom  it  may  be  sent,  305. 
will  not  be  granted  to  assizes  without  strong  gnmnd,  306. 
will  not  be  granted  to  Old  Bailey  on  ground  of  defendants's 

rank,  306. 
after  special   verdict  proceedings  may  be  removed  flroai  Old 

Bailey,  306. 
may  be  granted  to  Old  Bailey  when  there  baa  been  veiatbos 

delay,  306. 
certiorari  usually  made  returnable  in  K.  B.  306. 
may  be  to  parliament  or  Court  of  High  Steward,  306. 
where  courts  have  exclusive  jurisdiction  may  be  retomable  to 
them,  306. 
what  may  be  removed,  and  at  what  time,  306. 

aU  judicial  proceetlings,  unless  otherwise  diiected,  306. 
from  new  jurisdiction  as  well  as  old,  306. 
not  when  jurisdiction  is  special,  306»  7. 
certiorari  cannot  be  taken  away  without  express  provision,  SOT. 
presentment  at  couil-leet  for  a  nuisance  removable,  307. 
information  at  session  for  exercising  tnMle,  not  having  been  ap- 
prentice, removable*  307. 
certiorari  as  regulated  by  statutes,  307. 

none  unless  signed  by  prtndpal  judge,  307. 
as  to  indictmenta  from  sessions  by  5  W.  &  M.  e.  11*307. 
proceedings  relating  to  the  revenue  cannoc  be  removed,  307. 
proceedings  on  statute  for  tithes  cannot,  unlesa  title  in  question, 

307. 
no  indictment  under  highway  act  tiU  after  tmveree*  307. 
unless  right  to  repair  is  in  question,  307. 
no  indictment  for  repairing  bridge,  30T. 
no  indictment  for  keeping  disorderly  house,  307. 
crown  never  bound  by  stsftutes  unless  named,  AOfiL 
certiorari  will  not  m  general  be  granted  after  venire,  30a 
or  after  jtti7  aworot  308. 
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not  after  coRviction  without  special  cause,  308. 

when  if  after  conTiction  or  confession,  K.B.  wiUsend  proceedings 

back,  306. 
*to  whom  certiorari  will  be  i^ranted,  308. 

of  absolute  right,  and  of  course  to  the  kin^  and  hb  officers,  308. 
to  private  prosecutor^  not  always  of  course,  but  m  genera   will  be  is- 
sued, 308. 
on  part  of  defendsnt  not  without  strong  grounds,  309. 
not  in  general  for  heinous  offences,  309. 
seldom  without  prosecutor's  assent  from  superior  courts,  309. 

refused  from  Hick's  Hall,  309. 

often  refused  to  assises,  309.- 

may  if  partiality  be  clearly  ahown^  309. 

may  if  prosecution  rest  on  slight  groondsj  310. 

may  under  circumstances  peculiarly  faTOurable,  310. 

after  conviction  when,  31(X 

vexations  conduct  of  prosecutor  when  a  cause,  310. 
time  when  the  application  should  be  madct  310. 
before  issue  joined,  310. 
not  in  general  after  verdict,  310> 
may  be  after  special  verdict,  311. 
after  confeislon  prosecutor  cannot  remove,  31 1« 
refused  after  swearini^  the  jury,  311. 
interval  between  verdict  and  judgment,  particularly  improper^ 

and  why,  311. 
distinction  where  punishment  is  discretionary  and  certain,  311. 
after  judgment,  writ  of  error  the  only  mode  of  removal,  311. 
mode  of  applyingi  for  certiorari  by  defendant,  311. 

notice  requisite  in  summary  proceedings,  311. 
affidavit  requisite  except  where  attorney  general  applies,  313. 
affidavit  should  be  only  intituled  in  the  King's  Bench,  312. 
motion  to  the  court  in  term,  313. 
rule  granted  by  court,  313. 
in  vacation  application  to  judge  at  chambers,  313. 
fiat  of  judge  for  writ  in  vacation,  3 13. 
application  cannot  be  made  to  a  judge  in  term,  313. 
writ  made  out  by  the  clerk,  313. 
-act  of  5  W.  &  M.  c  11.  a.  2.  respecting  reoognizance on eertao* 

rari,3l3. 
act  of  8  &  9  W.  in.  c.  33  s.  3.  respecting  reoognizance  m  K.  B.  313. 

these  acts  extend  only  to  sessions,  314. 

do  not  affect  indictments  at  Hick's  HaH  or  assizes,  314 

as  to  sessions  acts  ate  in  affirmative,  314. 

if  bul  not  found  ought  to  be  no  certiorari  granted,  314 

justices  cannot  refuse  sufficient  bail,  314. 

married  woman  need  not  enter  into  recognizance,  315. 

delivery  of  recognizance  with  certiorari,  315. 

without  good  cause  defendant  cannot  remove  in  forml  pau- 
peris, 315. 

habeas  corpus  issues  at  the  same  time  with  certiorari,  315. 
mode  of  applying  for  certiorari  by  prosecutor,  315. 

not  oblig^  to  attend  to  fbrma  o.bserved  by  defendant,  315. 
in  general  writ  issues  of  course^  315. 
may  be  before  indictment  prefbrred,  315. 
no  notice  necessarv  on  removing  summary  proceedings,  315. 
form  of  writ  of  certiorari,  315. 

must  not  materially  vafy  in  description  of  record,  316. 

after  conviction  insufficient  if  it  profess  to  remove  indtetment 

only,  316. 
mistakea  in  whkh  wiU  vitiate,  316. 
material  variance  in  names  or  additions  will  prejudice,  316. 
if  more  defiendants  named  than  hi  record  it  will  be  bad,  317. 
e£foct  of  certiorari  to  remove  all  indictments  agaiaat  defendant^ 

317. 
to  remove  feeotd  aiMT  verdict  anal  bt  specially  framed,  317. 
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need  not  show  offence  to  be  contrary  to  a  statute*  317. 

must  ifive  a  day  in  superior  court  when  after  verdict,  317. 

how  to  be  signed,  317. 

when  sif  nature  of  fiat  will  suffice,  317.  * 

bow  and  to  whom  to  be  directed,  317. 

if  directed  to  wronfi^  person  and  rightly  returned  no  advantage 

oan  be  taken,  318 
how  writ  is  indorsed;  318, 
how  writ  to  be  delivered,  318. 
bow  far  writ  operates  as  a  supersedeas,  318. 

after  writ  all  farther  proceeding  below  erroneous*  318. 

how  it  operated  tm  supersedeas  before  21  Jac.  L  c.  8.  319. 

at  present  day  does  not  so  operate  till  statutes  are  complied 

with,  319. 
only  from  time  it  is  actually  served,  319. 
if  not  delivei-ed  till  jury  are  sworn  justices  may  proceed,  319. 
loses  its  effect  unless  delivered  before  return  day,  319. 
if  not  sAred  till  after  judgment,  though  issued  before^  will  be 

quashed^  319. 
certiorari  to  remove  recognizance  for  good  behaviour,  &c  does 

not  supersede  it,  320< 
if  remanded  proceedings  may  go  on  as  before^  330. 
proceedings  after  due  delivery  of  writ,  punishable,  330. 
attachment  when  granted  against  clerk  for  refusing  to  obey,  330. 
return  to  writ  of  certiorari,  320. 

must  be  returned  by  party  to  whom  it  is  directed,  320. 
may  be  returned  under  different  name  if  by  the  aame  officer,  330. 
certificate  of  recognizance  by  proper  justice  only,  33L 
there  must  be  a  return  though  no  recognizance,  321. 
record,  tenor,  or  tenor  of  tenor  to  be  certified,  321* 
;  when  tenor  only  will  not  suffice,  321. 

tenor  good  from  London,  321.  [331. 

when  purport  is  only  to  try  issue  nul  tiel  record  tcnof  suffiocnt, 
when  court  above  has  no  jurisdiction,  tenor  only  should  be  ceiti« 

fied,321.  [neons,  39L 

any  matter  of  explanation  in  return  may  be  rejected  as  eztia- 
^  mode  of  making  return,  321. 

words  «•  humbly  certify"  unnecessary,  322.     • 

soiled ule  must  be  on  parchment,  323- 

when  by  justice  should  describe  their  power  to  bear  and  de- 
termine felonies,  322. 

if  presentment  of  jurors  omitted  return  will  be  bad,  332. 

said  return  must  be  under  seal  but  doubted,  322. 

defective  return  may  be  amended,  322. 
if  delay  in  making  return  how  enforced,  322. 

by  bar  rule,  322. 

inferior  court  must  return  though  certiorari  improper,  323. 

clerk  cannot  refuse  to  transmit  records  on  ground  of  lien 
for  fees,  322.  [332, 

plupies  causam  significes  and  attachment  to  compel  retun> 

party  may  make  what  he  pleases,  322. 
how  *%tum  is  sent,  323. 
quashing  the  writ,  323. 

may  be  on  cause  shown  quia  improvide  emanavit,  323. 
party  to  whom  it  is  directed  cannot  make  excuse,  323. 
rests  with  K.  B.  to  recall  its  own  process,  333. 
when  procedendo  will  be  awarded,  333. 
proceedings  where  error  in  return,  323. 
when  writ  may  be  superseded,  323. 
proceedings  in  Crown  office  on  return,  323. 

venire  summons,  distringas  and  alias  distringas,  324. 
proceedings  on  return  noo  eat  inventus,  324. 
subsequent  proceedings  on  removal  in  K.B.  324. 
how  bail  may  be  amended,  324. 
proceodo  when  bail  are  not  aufficiieDt,  334 
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how  defendant  compelled  to  proceed  to  trUI,  324. 

if  defendant  not  compelled  to  trial  recognizance  not  forfeited,  325. 

if  cause  goes  off  on  defect  of  jurors  and  prosecutor  will  not  pray 

tales  defendant  will  have  costs  325. 
after  forfeiture  of  recognizance  no  motion  to  quash  allowed,  325. 
process  after  oertiorari  same  as  if  indictment  bad  always  been  in 

K.  B.  325. 
when  proceedings  removed  from  assizes  trial  in  same  place  only  on 

civil  side,  325. 
proceedings  in  K.  D.  nearly  same  as  in  informations  for  misdemea^ 

nours,  325. 
notice  of  motion  for  judgment  to  bail  as  well  as  principal,  325. 
when  may  be  an  attachment  for  costs,  325. 
amendments  under  certiorari,  325. 
none  in  indictment,  325. 
court  cannot  strike  out  a  count,  325.  . 
caption  may  be  amended,  325. 
costs  on  certiorari,  326. 

under  5  &  6  W.  &  M.  c.  11.  326. 
construction  of  act,  326w 
no  costs  if  judgment  be  arrested,  326. 

costs  since  issuing  of  the  writ  only  can  be  included  in  taxa- 
tion, 326. 
prosecutor  in  accepting  costs  not  restrained  from  moving  to 

increase  fine,  326. 
what  entitles  proaecotor  to  costs,  326. 
who  a  civil  officer  under  the  act,  326. 
who  a  party  grieved  under  the  act,  326. 
prosecutor  for  mere  attempt  not  a  party  grieved,  326. 
party  really  injured  not  excluded  by  his  name  not  being 
indorsed  on  indictment,  326,  7. 
*  if  prosecutor  have  part  of  fine  it  vnU  be  deducted  from 
costs,  327. 
payment  of  fine  does  not  discharge  recognizance  for  costs,  327. 
recognizance  once  forfeited  not  discharged  on  acquittal  till 

costs  paid,  327. 
recognizance  for  costs  stands  till  the  whole  are  paid,  327. 
costs  duly  ascertained  become  a  vested  debt,  327. 
if  after  conviction  defendant  die  his  bail  willbe  liable  for  costs^ 

327.  .     . 

if  recogpiizance  not  under  statute  it  will  stand  for  no  more 
than  its  amount,  328. 
will  be  discharged  when  complied  with  though  costs  un« 
paid,  328. 
CHALLENGE  TO  JURORS.    (See  Jury  Petit.) 
CHANCERY. 

always  open,  102. 

might  grant  habeas  corpus  in  vacation  at  common  law,  102, 
CHARGE  TO  gSAND  JURY. 

what  it  usually  contains,  256,  257. 
CHURCH. 

not  attending  indictments  for  must  be  within  three  yeaxS  133. 
CIVIL  REMEDY. 

suspended  in  treason  or  felony,  4. 
may  be  pursued  in  misdemeanours,  4, 

is  never  destroyed,  but  revives  afler  criminal  proceedings  are  over,  4. 
when  it  is  less  advisable  than  indictment,  5. 
I^ven  up  on  granting  an  information,  5. 

ought  not  to  be  commenced  till  criminal  proceedings  are  over,  5. 
CIRCUITS.  (See  Auixe§,) 
CLERGYMEN. 

•  may  be  arrested  in  criminal  cases  in  their  churches  or  churchyards,  10. 
discharged  on  allowance  of  clergy  without  punishment,  550. 
forfeit  goods  on  aUowance  of  clergy,  551. 
may  be  libeQedin  ecclesiastical  court  on  allowance  of  clergy,  563. 
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CLERK  OF  THE  PEACE,  ♦ 

bound  to  prosecute  planderera  of  urrecks,  4. 
his  liabiFity  in  case  of  improper  iadictment,  341. 
CLERK  OF  ASSIZE. 

his  liability,  lien,  &c.  241. 
CLERGY,  BENEFIT  OF. 

plea  of  before  trial,  362. 

seldom  resorted  to,  362. 
aUovance  of  after  conviction,  544. 
history  of,  544. 
present  effect  of,  549. 
who  entitled  to  claim,  550. 
all  persons,  550. 

Jews  and  infidels  as  well  as  others,  550. 
women  as  well  as  men,  550. 

those  who  cannot  read  as  well  as  those  who  can,  550. 
clergy  without  punishment,  550.  [550. 

peers  and  peeresses  without  punishment  for  first  offence, 
clergy  and  peers  not  when  taken  away  by  statute,  550. 
clergy  and  peers  forfeit  goods  on  allowance,  551. 
for  what  crimes  may  be  claimed,  551. 
never  for  treason,  551. 
not  for  several  acts  of  open  hostility,  551. 
doubt  as  to  petit  treason  at  common  law,  551. 
allowed  by  25  Edw.  III.  sL  5.  for  all  treaaons  and  fidonies 

not  affecting  the  king,  551.  ' 
allowed  therefore  for  every  felony  except  where  taken 
away,  551.  ' 

general  rule  as  to  cases  where  eltrgf  Is  taken  away,  551. 
acts  taking*  away  to  be  construed  strictly,  551. 
acts  taking  away  apply  only  to  parties  named,  551. 
when  clergy  taken  mm  principal,  generally  it  is  not  taken 

from  accessary,  551. 
when  from  accessary  by  name,  not  from  principal,  553. 
when  from  accessary  before,  not  from  accessuy  after,  553. 
where  act  creates  a  felony,  generally  clergy  is  allowed,  552. 
if  act  only  excludes  on  some  circumstances,  it  will  be  al- 
lowed on  others,  552. 
when  act  takes  away  generally,  it  applies  to  all  case%  552. 
particular  crimes  in  which  clergy  taken  away,  552. 
«petit  treason,  552. 
murder,  553, 

house-breaking,  in  what  cases,  553. 
burglary,  553. 
robbery,  554. 
grand  larceny  in  particular  cases,  5SS. 
fbrmeriy  privily  stealing,  555, 
horse-stealing,  555, 

stealing  cattle,  556.  ^ 

stealing  cloth  from  tenter,  556. 
stealing  f^om  bleachinB--gToundB,  556. 
stealing  on  navigable  nvers,  556. 
plundering  wrecks,  556. 
stealing  in  shops,  &c.  to  value  of  40ff.  55^ 

constructions  as  to,  556, 
stealing  in  a  dwelling-houae,  537. 
sacrilege,  557. 
rape,  557. 

unnatural  crimes,  557. 
forcible  marriage,  557. 
foi^ry,  in  a  variety  of  cases,  558. 

distinction,  when  cleivy  taken  from  offence  and  penmii  559l 
formerly  clergy  not  allowed  m  admiralty  courts^  559. 
consequence  of^  559. 
now  admitted  as  on  shore^  559. 
time  when  to  be  prayed,  560, 
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CLERGY,  BENEFIT  OP— (c^n/inwrf.) 

formerly  by  way  of  plea,  560. 
effect  of  statute  of  Westminster,  the  first,  as  to,  560. 
now  always  after  conviction,  and  before  sentence,  and  why,  560. 
might  be  allowed  at  the  scafibld,  560. 
allowed  where  prisoner  stands  mute,  560. 
how  prayed,  allowed,  or  overruled,  560. 

offender  desired  by  clerk  to  fall  on  his  knees  and  pray  it,  560. 
must  be  granted  though  not  prayed,  560. 
how  prayed  by  a  peer,  560. 
entry  of  jud^ent  when  it  is  allowed,  561. 
^  how  prayed  hy  clerk,  and  entered  on  allowance,  561. 

counter  plea  to  prayer  of,  561. 

when  party  has  had  clergy  before,  561. 

of  robbery  in  another  county  on  indictment  of  stealing,  561. 

need  not  state  former  indictment  with  precision,  561. 

prisoner  can  take  no  i^vautage  of  defect  in  former  pro- 
ceedings, 561.  % 

prisoner  may  be  allowed  till  next  term  to  frame  replici^ 
tions,  561. 

prisoner  may  reply  nul  tiel  record,  561. 

prisoner  may  deny  identity,  561. 

jury  instanter  to  try  issue,  561. 

prisoner  may  challenge  jury  to  try,  561. 

entry  of  judgment  against  prisoner  on,  561. 
when  clergy  allowed  sentence  fbr  inferior  punishment  passed,  562. 
certificate  of  allowance  made  out  by  clerk*  563, 663. 
consequences  of,  562. 

does  not  prevent  foiftitui«,  562. 

docs  not  restore  felon  to  coo^etence  till  he  has  undei^ne  pu- 
nishment, 562. 
restores  peers  and  clergymen  at  once  to  competence,  562. 
the  king  can  pardon  the  punishment  and  restore  without,  562. 
operates,  after  punishment,  as  a  statute  pardon,  563. 
restores  competence  to  give  evidence,  563. 
restores  to  profits  of  lan£,  563. 

protects  irom  aU  charges  of  preview  clergyable  offence,  563. 
party  no  longer  a  felon,  563. 

party  may  support  ill  action  if  cljarged  with  f<clony,  563. 
attorney  may  be  struck  off  the  rolls,  563. 
clergyman  may  be  deprived  in  ecclenastical  court,  563. 

COMMISSION  OF  PEACE.    (See  Seniona  of  Peace.) 

COMMISSIONS.    (See  Jitiizet.) 

special     (See  Special  CommitnoM,) 

COMMISSIONERS  UNDER  INCLOSURE  ACT. 

may  be  proceeded  against  by  indictment  or  mandamus,  4. 
COMMITMENT, 

before  indictment  found. 

for  further  examination. 

may  be  without  written  warrant,  59. 
but  a  written  commitment  is  usual,  59. 
need  not  state  crime,  59. 
magistrate  may  vefbally  order  paKy  to  be  detained  till  it  is 

drawn,  59. 
from  three  dajrs  to  three  days  during  examination,  59. 
for  a  single  day  by  parole,  59.  [in,  92. 

for  trial,  prisoner  will  not  be  dtschai*ged  for  mere  irregularity 
may  be  by  justice  for  insult  during  examination^  a  prisoner,  71. 
but  cannot  be  till  offender  makes  personal  submission,  71. 
regular  ccmsidentioa  of  commitments  in  geaeaal,  86^  7. 
justice  has  power  to  commit,  87. 
what  justice  may  send  offender  against  Irish  Uiws  taken  hexe 

to  Irebuid,  88. 
Privy  Council  and  Secretaries  of  State  may  commit,  88. 
to  wint  piiioii  defendiiit  may  be  Kiit,88. 
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COMMITMENT— (cort/ifwi«f.) 

not  out  of  England  under  500^  damages,  and  treble  costs,  under 

Habeas  Corpus  act,  88. 
party  must  be  committed  to  the  common  prison  of  county  where 

warrant  issued,  88. 
murderers  must  be  confined  in  common  gaol,  and  not  else- 

wbere,  88. 
felons  should  not  be  committed  to  the  New  Prison,  88. 
House  of  Correction  for  Middlesex  a  legal  pnson,  88. 
Tower  a  legal  prison  for  state  offences,  88. 
persons  charged  with  small  offences  may  be  sent  to  House  of 

Correction,  88.  ^ 

Court  of  King's  Bench  may  commit  to  an^  prison  in  England,  w. 
party  should  be  committed  to  proper  pnson  in  first  instance,  88. 
penalties  under  Habeas  Corpus  Act  for  removing  party  ille- 
gally, 89. 
foim  of  commitment,  89.      f 

it  must  be  in  writil%,  89. 

should  be  under  hand  and  seal,  89. 

must  show  authority  of  magistrate,  time,  and  place,  89. 

when  may  be  by  parol,  89. 

as  to  stating  the  character  of  justice,  89. 

w^hen  for  offence  out  of  the  county,  the  authority  must  be 

shown,  89. 
it  may  be  either  in  the  name  of  the  king  or  justice,  89. 
it  should  be  directed  to  keeper  of  a  specific  prison,  90. 
commitment  to  the  Tower  of  London  good,  90. 
at  London  police  offices  directed  to  the  gaoler,  90. 
in  other  counties  directed  both  to  the  constable  and  to  gather,  90. 
how  prisoner  is  to  be  described,  90. 
ought  to  set  forth  that  it  is  upon  oath,  90. 
the  cause  of  the  commitment  should  be  stated,  90. 
reasons  for  stating  tlie  cause  of  commitment,  90. 
why  it  must  not  be  too  loosely  expressed,  91. 
commitment  for  treason  generally  held  good,  91. 
libel,  need  not  be  set  forth  in  commitment  for,  91. 
general  commitment  for  insulting  justices  sufficient,  91. 
best  to  describe  offence  as  in  indictment,  91. 
should  not  be  on  suspicion,  and  why,  9L 
should  not  be  in  the  disjunctive,  92. 
need  not  Qse  the  term  feloniously,  92. 
court  of  King's  Bench  will  not  bail  if  a  felony  appears,  92. 
court  will  not  bail  if  felony  appears  on  depositions,  92. 
court  always  looks  into  depositions  before  it  bails,  92. 
defective  commitment  not  absolutely  void,  92. 
should  point  out  the  place  of  confinement,  93. 
conclusion  of,  93. 

may  command  gaoler  to  keep  prisoner  in  safe  custody,  93. 
irregular,  conclusion  will  not  vitiate,  93. 
form  of  commitment  in  London  police  offices,  94. 
form  of  commitment  in  the  county,  95. 
on  discbarge  from  commitment  by  King's  Bench,  magistnte  not 

liable  to  action,  95. 
gaoler  must  receive  prisoner,  95. 
what  to  be  done  if  gaoler  will  not  receive  him,  95. 
copy  of,  must  be  given  under  Habeas  Corpus  Act,  96. 

when  commitment  under  warrant  from  Irish  Secretary  of  ^ate, 

party  entitled  to,  96. 
when  party  is  sent  to  temporary  confinement  till  he  find  baU,  not 

entitled  to,  96. 
service  of  demand,  of  what  sufficient,  96. 
certifying  th«  commitment,  96,  7. 
COMPARISON  OF  HANDS. 

when  evidence,  473.    (See  Evidence.) 
COMPETENCE  OF  WITNESSES, 

distinction  between  competence  and  credit^  485. 
objectioi^  to.    (See  Evidence.) 
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without  leave  of  court»  iltej^al.  3. 
indiclabie  in  felony  and  treason,  4. 
before  trial,  406. 

practice  of  sufTering  defendant  to  speak  with  prosecutor,  406. 

when  court,  cm  motion  for  information,  will  discharge  rule  on 
payment  of  costs,  406. 

in  assault,  the  case  sometimes  referred  to  master,  406. 
afler  convictitm,  542. 

practice  of  sufTenngf  defendant  to  speak  with  prosecutor,  542* 
discussion  on,  542. 

mitig-ation  of  punishment  on,  543. 

when  by  leave  of  court  leg^al,  543. 
CONCEALING  OFFENCES.     (See  JmaprUim) 
CONFESSION  OF  CRIME.    (See  ExaminaUm^  Evidence,)         ** 
after  confession  wlieu  party  cannot  be  bailed  by  justices,  78. 
CONFESSION  OF  INDICTMENT. 
express  by  plea  of  guilty,  349. 
may  be  received  after  general  issue*  349. 
effect  of,  349. 

courts  reluctant  to  record,  349. 
may  be  advisable  in  assault,  and  wby,  350. 
notice  of  in  misdemeanours,  350. 

m^y  be  in  absence  of  defendant  in  mere  finable  offences,  3^0. 
when  must  be  in  presence  of  defendant,  350. 
when  on  agreement  of  prosecutor  and  defendant,  350. 
wiien  on  acknowledgment  of  satisfaction,  350,  351. 
on  indictment  for  not  repairing,  351. 
how  recorded,  351. 
implied  what,  351. 

entry  of,  351. 
difference  between  and  express,  351. 
will  not  bar  from  technical  exceptions,  351. 
CONSENT. 

of  party  injured  when  it  destroys  offence,  1. 
of  creditors  to  prosecution  of  a  bankrupt  when  necessai^,  3. 
CONSPIRACY,  WRIT  OF. 

old  remedy  for  malicious  prosecution,  9,  679. 
indictment  for  will  lie  when  several  maliciously  prosecute,  9,  679. 
when  several  conspire  to  prevent  justice  from  receiving  bail  indictment 
lies  for,  679. 
CONSTABLE. 

when  bound  to  prosecute  a  disorderly  house,  4. 

protection  to,  56. 

may  plead  the  general  issue  in  action  against,  56, 

venue  in  action  against. local,  56* 

will  have  double  costs  on  nonsuit  or  verdict  for  hixD,  S64 

protected  by  giving  a  copy  of  the  warrant,  56. 

obedience  to  an  irreg^ular  warrant  legal,  56, 

what  disobedience  to  a-warrant  makes  him  liable,  57, 

protection  extends  only  to  actions  of  tort,  58. 

not  protected  when  acting  without  warrant,  58. 

what  evidence  of  demand  of  copy  of  warrant  in  favour  of,  59. 

may  act  on  tlie  information  of  another,  13. 

office  of,  ministerial  and  original,  17. 

when  he  may  arrest  without  warrant,  17  to  20.    (See  Arrest,) 

may  put  an  offender  in  the  stocks,  20. 

what  reward  he  receives,  with  a  warrant  for  his  trouble,  36. 

high  special  constables  allowed  larger  fees  on  great  occasiotu,  36. 

constable  bv  18  Geo.  III.  c.  19.  to  be  indemnified  from  parish 
rates,  36. 

special  to  be  appointed  under,  41  Geo.  HI.  c.  78. 
C0NTE1HPT8  OF  COURT, 
of  a  magistrate,  71,  91. 
during  trial,  how  punished,  515.     (See  Trial) 
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CONTRACT. 

to  receive  money  for  droppinc^  prosecution  without  leave  invalid,  3. 
COPY  OF  INDICTMENT. 

when  allowed  to  defendant,  328. 

never  at  common  law  in  treason  or  felony^  328. 
court  will  sometimes  allow  copy  of  part  «x  gratia^  328        [328. 
defendant  always  entitled  to  have  record  read  twice  distinctly, 
when  wanted  to  reverse  outlawry,  indictment  may  be  read  so  alow 

as  to  be  taken  in  short  hand,  328. 
copy  alwajTS  allowed  in  all  offences  inferior  to  felony,  329. 
copy  allowed  five  days  before  trial  in  high  treason,  by  7  W.  III. 

c.  3.  329. 
copy  ten  days  before  trial  in  high  treason,  by  7  Ann,  c  31.  329. 
no  copy  allowed  in  treasons  respecting  coin,  329 
in  tit^ason  copy  allowed  both  of  caption  and  indictment*  329. 
if  party  plead  in  treason  without  claiming  he  cannot  afterwards 
object,  329. 
time  and  mode  of  granting,  when  allowed,  330. 

in  treason  the  ten  days  reckoned  from  finding  of  bill  to  arraign- 
ment, 330. 
reckoned  exclusive  of  days  of  delivery  and  arraignment,  330. 
reckoned,  by  common  practice,  exclusive  of  Sunday,  330. 
when  indictment  is  read,  it  should  be  before  pteading,  330,  1. 
COPY  OF  PANEL  AND  WITNESSES. 

in  treason  allowed  under  statutes,  329. 

sufficient  if  panel  be  delivered  before  return  of  precept,  and  why,  331. 
how  prosecutor  is  enabled  to  procure  in  order  to  deliver,  331* 
practice  when  so  many  jurors  are  challenged  tliat  new  panel  is  requi- 
site, 33L 
trivia!  mistakes  in  no  objection  to,  331. 
addition  of  street*  how  accurate,  331. 

if  lists  are  materially  incorrect  panel  must  be  amended  by  iiiotioii»  331. 
COPY  OF  RECORD  OP  ACQUITTAL. 

when  necessary  and  how  obtained,  681* 
COPY  OP  WARRANT. 

when  consubie  may  discharge  himself  by  giving,  57. 
of  depositions  not  granted,  67- 
COPY  OF  COMMITMENT.    (See  Camndiment,) 
CORONER 

a  conservator  of  the  peace,  21. 
may  issue  warrant,  21. 
inquest  of,  131. 

defendant  may  be  prosecuted  for  murder  on,  131. 

equivalent  to  the  finding  of  a  grand  jury,  131. 

woman  may  be  found  guilty  of  concealing  birth  of  child  on,  13L 

jury  must  subscribe  it,  131. 
coroner  has  a  right  to  go  on  board  any  ship  to  hold  an  inquest,  13L 
if  obstructed,  information  lies  in  K.  B.  131. 

inquest  of,  a  mode  of  criminal  prosecution,  134.  [135. 

bound  to  inquire  into  violent  deaths,  and  rettmi  inquest  to  usixes, 
defendant  may  be  tried  on  inquest  of,  135. 
after  acquittal  on  inquest  defendant  may  plead  autrefois  acquit  to  iodid- 

ment,  135. 
bail  admitted  after  inquest  of,  335. 

party  may  be  tried  on  both  inquest  and  indictment  at  the  same  time,  335. 
may  iasue  warrant  to  apprehend  a  murderer,  335. 
may  commit  to  prison,  335: 
may  summon  and  bind  over  witnesses,  335. 
examinations  before,  when  evidence,  477.    (See  Evidence,) 
CORRECTION,  HOUSES  OF. 
legal  prisons  when,  88. 

regulations  as  to  internal  government  of,  655.    (See  Bnpriawment^  pu- 
tii»hment<f.) 
COSTS.    (Sec  JEl^eiiWi  ih/ormoftVm*.) 

of  carrying  prisoner  to  gaol,  how  defrayed,  95. 

of  unnecessary  length  of  indictment,  &c.  by  whom  borne,  241. 
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COSTS-^ieontinued, ) 
Of  Protecutor. 

'     «t  common  Uw,  neither  recei7ei  nor  pays,  671. 
must  in  first  initance  be  borne  by  himseU',  671- 
allowed  him  by  statute  in  felony  and  Urceny,  7,  671. 

on  conviction,  671. 

on  acquittal  where  reasonable  |^UDd»  671. 

where  defendant  tried  in  adjoining  county,  672. 

paid  by  treasurer  of  county,  672. 

paid  by  inferior  district«  as  well  as  counties,  672. 
none  allowed  in  misdemeiM'tours  in  general,  672. 

reason  against  tbi»  distinction,  672. 
K.  B.  may  give  third  of  fine  to  defray,  673* 
security  for  in  mitigation  of  punishment  good,  672. . 
on  removal  by  certiorari,  672.    (See  Certhrari.) 

will  not  be  allowed  if  judgment  be  arretted,  673. 

not  of  special  jury,  673. 

no  allowance  for  loss  of  time  unless  a  witness,  673. 

only  cUumable  by  persons  actually  aggrieved,  673. 

when  claimable  by  public  officerii,  673* 

not  third  of  fine  in  addition  to,  673. 

attachment  for  non-payment  of,  673. 
caset  of  misdemeanour  where  allowed,  673. 

on  prosecutions  of  houses  of  ill  fame  and  disorderly  places,  673. 

on  prosecutions  under  highway  act,  when,  673,  674. 
on  postponing  trial  defendant  must  pay,  674. 
cannot  be  paid  out  of  county  rates  by  order  of  justices,  674 
when  improperly  allowed  how  defendant  may  proceed,  674. 
bail  of  defendant  liable  for,  though  he  is  in  prison  on  attachment,  674. 
Of  Defendant^  674. 

in  general  none  allowed  on  acquittal,  «674.  ' 

upon  husband  liable  to  wife's  for  keeping  bawdy  house,  675, 

when  delay  occasioned  by  default  of  prosecutor,  675. 

no  fees  on  discharge,  675. 

when  allowed  under  highway  act,  676. 
in  general  [676, 

justices  empowered  to  award  to  either  party  on  complaint  before  them* 

may  issue  warrant  of  distress  on  default  or  commit,  676. 
recognizance  for  extra  costs  on  trial  in  adjoining  county,  73. 
of  conveyance  to  prison,  95,  675. 

not  to  exceed  I2d.  per  mile,  95. 

how  to  be  levied,  676. 

On  Informations.    (See  Information.) 

JVUnettea  when  entitled  to  costs,  499.  ^(See  Evidence.) 

CORRUPTION  OF  BLOOD. 

essentially  distinct  irom  forfeiture,  603, 
efiects  of,  603. 

offender  stripped  of  all  honours,  603. 

.— ^  becomes  ignoble,  603. 

.— ^-^  cannot  inherit,  603. 

— -— ~  cannot  transmit  inheritance,  608. 

— —  vitiates  all  titles  that  must  be  traced  throagh  him,  60S. 

— — .  does  not  vitiate  title  of  collateral  issue,  604 

— ^-.^  vitiates  no  titles  where  he  need  not  be  named,  604. 
■     examples  of  titles  vitiated,  604. 
when  it  takes  place,  604. 

originally  on  every  attainder  of  felony  or  treason,  604. 

not  in  various  new  felonies  which  bar  it,  604. 

not  in  treasons  respecting  coin  since  the  reign  of  Mary,  604 

ineffectual  attempt  to  abolish  in  treason,  604 

is  now  entirely  abolished  in  felony,  604. 

only  now  in  high  treason,  604, 605. 
how  removed,  605. 

not  by  pardon,  and  why,  605. 

party  pardoned  may  transmit  new  property^  605. 
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C01JNSBL, 

when  defendant  may  have,  331. 

at  common  law,  prisoner,  in  capital  casety  not  allowed  counael  on  gene* 

ral  issue,  331. 
judge  to  b^  counsel  for  prisoner,  331> 
duty  of  judge  to  supply  place  of  counsel  what,  331, 2. 
duty  of  jud^  when  there  are  counsel,  332. 
counsel  always  allowed  to  matters  of  law,  332. 
when  prisoner  proposes  one  point  of  law,  court  will  aaBg;n  him  ooan- 

sel  to  argue  it,  332. 
on  trial  by  peers  of  a  nobleman,  said  counsel  not  allowed,  333. 
party  may  have  counsel  on  all  collateral  issues,  332. 

to  plead  a  pardon,  332. 

to  assBgn  error  to  reverse  outlawry  after  plea,  332. 

to  plead  autrefois  acquit  though  defendant  contumaciotu,  332. 
said  may  be  without  assignment,  332,  3.  i 

ought  to  be  asagned  by  court  on  nomination  of  defendant,  333. 
any  one  may  inform  Court  of  Error  as  amicus  curix,  333. 
defendant  may  alwi^s  have  to  cross  examine  for  him,  333. 
in  misdemeanours  full  defence  may  be  made  by  counsel,  333. 
in  treason  two  counsel  to  nuUce  foil  defence  expressly  allofwed  by 
7  W.  ni.  333. 

formerly  did  not  affect  parliamentary  impeachments,  333. 

now  extends  to  impeachments  as  much  as  indictments,  333. 

does  not  extend  to  inferior  persons,  333,  4. 

every  prisoner  entitled  to  two  counsel,  334. 

full  defence  by  counsel  always  allowed  on  ajmeals^  334. 
time  and  mode  of  assigning  counsel  when  allowed,  334l 

in  treason,  counsel  should  be  assigned  ten  days  before  anugn- 
ment,-334. 

by  whom  application  may  be  made,  334. 

practice  as  to,  in  treason,  334. 

on  collateral  issue  not  till  after  plea,  334. 

counsel  allowed  by  rule  to  visit  defendant  in  prison,  335. 

when  once  assigned  court  will  not  change  them,  335. 

court  will  sometimes  add  other  counsel  after  asngnment,  335. 

prisoner  desiring  sergeant  or  king's  counsel  must  make  pe- 
tition, 335. 
office  of,  on  triid.    (See  Trial,  Evidence.) 
CROSS  EXAMINATION. 

how  conducted.     (See  Evidence.) 

CROWN  OFFICE.    (See  Jnfirmaiion.) 

COUNTER  PLEA, 

to  prayer  of  Clergy,  561.     (Sf e  Cler^ry,  Ben^t  of.) 

COUNTS.— JOINDER  OF  SEVERAL.    {See  JruSctmeni,) 

COURTS  OF  CRIMINAL  JURISDICTION, 

enumerated,  109. 

Sessions.    (See  Setrioru  of  the  Peace.) 

Assizes.    (See  Awixee.) 

SptK^ial  Commissions.    (See  Spedcd  ComndmoM.) 

Admiralty  Sessions.    (See  AdmirdUy  Seuiem  ) 

King's  Bench.    (See  King'e  Bench.) 

Coroner's  inquest.    (See  Cmvner.) 

Court  Leet    (See  Leet  Court.) 

CULPRIT, 

meaning  o(  339. 
DAY.     (See  Time,  Jkdictment.) 
DEAF  AND  DUxMB  PERSON, 

how  may  be  arraigned,  340. 

when  may  be  a  witness,  480. 

how  examined  as  a  witness,  480. 
DEATH. 

of  prosecutor  does  not  abate  prosecution,  2. 

of  defendant  after  removal  by  certiorari  does  not  discharge  hall,  544^ 
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DEATH,  PUNISHMENT  OP, 

by  what  warrant  executed,  634. 
inK  a  what  entry,  634. 
before  High  Steward  precept  for,  635. 
in  High  Court  of  Parliament,  by  writ  from  King,  635. 
formerly  precept  of  judge  in  every  felony,  635. 
former  precept  by  Justices  of  Oyer  and  gaol  delivery,  635. 
now  without  precept  by  calendar,  635. 
practice  as  to  at  assizeti  by  calendar,  635. 
in  Lancashire,  636. 

in  London,  by  Recorder's  warrant,  after  report,  636. 
in  K.  R  on  Habeas  Corpus,  by  rule,  636. 
'  no  day  named  when  execution  in  another  county.  636. 

by  what  Court  may  be  appointed,  636.  ^ 

by  Court  in  which  sentence  is  passed,  636. 
by  K.  B.  when,  636. 
in  case  of  peer,  636. 
tunc  of,  636. 

never  part  of  judgment  except  in  murder,  636. 

in  murder,  on  next  day  but  one  to  sentence.  637. 

in  the  country,  in  general  left  to  sheriff,  637. 

at  Old  Bailey,  two  Sundays  usual  between  order  and  «xccu. 

tion,  637. 
sheriff  in  country,  guided  by  practice  of  Old  Bailey,  637. 
in  high  treason  a  month  has  been  allowed,  637. 
reason  why  should  be  speedy,  637. 
place  of,  637. 

not  part  of  judgment,  637. 

not  in  different  county,  when  trial  at  assizes,  637. 

"**y.'^.J"  *^""^y  adjoining,   when  offence  in  city  county  of 
Itself,  637.  •  J  *j  ^ 

by  order  of  K.  B.  may  be  any  county,  638. 

in  K.  B.  usually  St.  Thomas  a  Waterings,  in  Surrey,  638 

may  be  on  private  groun<l,  638.  /»       • 

J^\^en  owner  entitled  to  gibbet  and  chain.  638. 
by  what  officer  to  be  executed,  638. 

must  be  by  regular  officer,  638. 

unauthorized  person  will  be  guilty  of  murder,  63a 

usually  officer  in  whose  custody  orisoner  is,  63a 

at  assizes  by  sheriff  or  deputy,  038. 

when  trial  in  adjoining  county,  by  sheriff  or  gaoler.  638, 639. 

cnromal  m  Tower,  by  whom,  and  how,  639.  *     ^     ^ 

caiMB  of  Earl  Ferrars,  639 

by  whom  execution  in  K.  B.  639. 
01  what  manner  it  is  to  be  executed,  640. 

must  be  according  to  the  judgment,  640. 


directions  pven  to  mitigate  severe  sentenced,  640. 

in  Lord  Stafford's  case,  sentence  changed*  641 

king  may  pardon  one  kind  of  death  on  condition  of  another,  641 

cruel  sentences  done  away,  641.  «»wu«;r,  u»i. 

banging  in  chains  no  part  oif  sentence,  641. 
may  be  by  special  order,  641,  643. 
DEEDS  offender  revives  he  must  be  hanged  again,  64a 

how  proved,  472.    {See  Evidencei^ 
DEFENCE. 

DEMURRER,    ddt^  PkM,  Abatement,  ec,\ 
derivation  of,  358. 
to  indictment. 

when  may  be,  358. 

when  no,  and  crime  charged,  35a 
qucre  whether  for  misnomer,  35a 
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DEMURRERS.— (conftmitfdL) 

puts  all  the  prooeedin|^  in  iMue,  358. 

when  filed,  difficulty  oi  withdimwing,  358. 

time  of,  358. 

mode  of,  in  felony,  358. 

form  of,  359. 

mfty  be  ore  tenui,  359. 
may  conclude  over  to  felony  or  not,  359. 
engrossed  and  filed,  359. 
proceedings  on,  359. 

four  days  rule  to  join  in,  359. 

when    defendant  entitled  to  judgment  on,  for   wast   of 

1  joinder,  359. 
joinder  in  general,  qre  tenus  and  immediate,  S59. 
\.  demurrer  book,  359. 

counsel  folr  amicus  curiae  may  argue,  359. 
argument  in  general  immediate  in  felonies,  359. 
judgment  on,  359. 
against  defendant, 

in  felony  of  respondeas  ouster,  360.  [360. 

against  prosecutor  on  demurrer,  to  plea  respondeas  oiister« 
against  defendant  on  misdemeanour,  when  final,  360. 
seldom  resorted  to  in  felony,  and  why,  360. 
adopted  in  misdemeanours,  when  no  crime  is  charged,  361. 
indictment  may  be  held  good  in  part,  361. 
information  may  be  amended  on,  361. 
caption  may  be  amended  on,  361. 

indictment  cannot  be  amended  on,  361.  [361. 

court  will  give  judgment  against  party  committing  first  erroo 
to  plets  and  replications  in  abatement,  366.  (See  Abatement,  Pica  in.) 
to  evidence,  508.  (See  Evidencet) 
DEPOSITION.    (See  JErofntnafton,  Evidence.) 
DETAINER. 

on  charge  of  crime  may  be  lodged  against  party  in  custody  on  d^il 
account,  9,  51. 
how  to  be  effected,  51. 
on  civil  account  of  party  in  custody  for  a  crime,  661. 
may  be,  notwithstanding  sentence,  661. 
defendant  cannot  be  charged  with  declaration  or  in  ezecntioo 

without  leave,  661. 
Common  Pleas  cannot  grant  habeas  corpus  to  bring  up  and 

cbai^  prisoner,  661. 
King's  Bench  will  even  alter  sentence  in  treason  or  felony,  661. 
ends  of  justice  will  not  be  defeated  by,  661. 
in  pardon  on  condition  of  transportation  will  not  be  allowed,  661. 
on  mere  promise  of  pardon,  court  will  not  interfere,  661. 
court  has  no  power  over  prisoner,  except  in  its  own  custody,  661. 
how  party  in  house  of  correction  must  be  sued,  661. 
how  nail  may  render  principal  a  convict,  661, 

not  when  convict  is  on  board  ship  to  be  transported,  66^ 
when  ezoneretur  without  render  allowed,  66^ 
remand  of  prisoner  to  the  same  or  other  priaon,  663. 
DICE. 

party  playing  with  false,  may  be  arrested,  13. 
DISCHARGE  OF  PRISONER. 

magistrate  may  discharge  when  suspicion  is  clearly  groondless,  72. 
cannot  when  there  is  express  charge  of  felony,  though  his  guRt  is 

doubtful,  72.  • 

said  that  he  cannot  where  killing  is  justifiable,  7% 
not  usual  entirely  to  discharge,  7% 
on  acquittal,  529. 
fee  on,  530. 
from  sentence  of  imprisonment,  entry  of,  662. 

admissible  evidt  nee  to  prove  time  of  discharge,  662. 
DISCONTINUANCE,  IN  i'ROCESS.     (See  Pf-ocw.) 
what  is,  and  effect  of,  297. 
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DISORDERLY  HOUSE. 

when  constable  is  bound  to  prosecute^  4. 
party  keeping,  may  be  apprehended,  11. 
mSTBlNGAS  JURATORES. 

when  issued.  421.    (See  Jvryt  Petit,) 
DOORS,  BREAKING  OPEN.     (See  ArreBt.) 
when  may  be,  41. 

never  where  the  law  gives  no  power,  42. 
diatinciion  between  constables  and  private  individuals,  42,  3. 
may  be  for  treason  or  felony  actually  done,  43. 
may  be  by  constable  to  suppress  affray,  43,  5.  ^ 

may  be  by  any  one  to  prevent  murder,  43, 5. 

constable  may  break  doors  on  the  information  of  a  witness  for  felony,  43. 
how  far  doors  may  be  broken  on  mere  suspicion  of  felony,  43. 
various  opinions  on  the  deg^e  of  suspicion  requisite,  43»  4. 
private  individual  must  prove  the  guilt  of  party  arrested,  44. 
officer  will  be  excused  if  he  acts  on  evidence  that  proves  false,  44. 
doors  may  be  broken  on  warrant  for  treason,  felony,  and  breach  of 

the  peace,  44. 
on  search  warrants,  44,  5. 
•  warrant  excuses  the  officer,  though  granted  without  reason,  44,  5. 
cases  of  homicide  on  resistance  to  breaking  doors,  45. 
doors  cannot  be  forced  lor  mere  misdemeanours  without  force,  45. 
doors  may  be  broken  for  contempts  of  a  cotirt  of  justice  or  house  of 

parlisment,  45. 
only  for  public  crimes,  never  on  civil  process,  46. 
if  a  known  officer  be  killed  in  attempting  to  break  doors  improperly,  it 

will  be  manslaughter,  46. 
if  a  common  person  do  so  he  may  be  lawfully  killed,  46. 
how  far  search  warrants  will  excuse,  wlipn  no  goods  found,  46. 
action  lies  for  maliciously  procuring  search  warrant,  46. 
doors  cannot  be  broken  on  warrants  to  seardi  all  suspected  places,  46. 
general  doctrine  as  to  breaking  doors  on  search  warrants,  46. 
house  of  a  third  person  not  privileged,  if  offender  is  there,  47. 
officer  breaks  at  his  peril,  that  the  party  is  there,  47. 
doors  may  always  be  broken  after  indictment  found,  47. 
on  capias  to  compel  sureties,  pro  fine,  or  utlagatum,  47. 
bv  constable  in  levying  a  penalty  on  statute,  47. 
always  after  escape,  47. 

when  officer  is  locked  in,  he  may  break  out)  47. 
sheriff  may  burst  doors  to  rescue  bis  bailiffs,  47* 
any  inner  door  may  be  broken  aller  admittance  gained,  47. 
doors  may  be  broken  on  hue  and  cry,  48. 
DYING  DECLARATION, 

when  admissible  in  evidence,  463.    (See  Evidence,) 
DOWER,  LOSS  OF.    (See  Forfeiture  of  Dover.) 
EAST  INDIES. 

offences  committed  in  may  be  indicted  in  K.  B.  130. 
ERROJEt,  writ  of. 

'io  reverse  outlawiy,  301. 

how  to  obtain,  301. 

defendant  must  pray  in  person  in  felony,  302.  [302. 

in  misdemeanours  after  conviction  defendant  must  be  present, 

by  statute,  before  conviction  in  smaller  offences  may  appear  by 
attorney,  302. 

outlaw  cannot,  without  consent,  be  bailed  pending,  302. 

cannot  be  issued  without  fiat  of  attorney  general,  302. 

how  to  obtain  attorney  general's  fiat  for,  3P2. 

how  errors  assigned,  302. 

if  before  plea  defendant  must  plead  on  reversal,  302. 

if  after  conviction  defendant  must  receive  sentence,  302. 

proceedings  on  reversal  of  outlawry,  by,  302. 
proceedings  by,  to  reverse  judgment,  608,  to  614. 
ESCAPE.     (See  Re9cue.) 

officers  may  arrest  a  party  again,  after,  50. 

if  officer  allows,  quere  if  he  can  afterwards  arrest,  50. 
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ESCAPE-^conft'nttftf.) 

felon  escftping^  xokj  be  killed  if  he  cannot  otherwise  be  taken,  50. 
to  kUl  a  party. accused  only  of  misdemeanour  who  escapes,  manslaugfa- 
irom  one  part  of  the  kingdom  to  another,  50.  [ter«  50. 

party  not  liable  for  when  commitment  is  '<on  suspicion,"  92. 
ESTREATING.    (See  Beco^zance.) 
ESTREATS. 

lists  of  forfeitures  made  out  sfter  sessions  and  assizes,  663. 
provision  a&  to,  664. 
oath  as  to,  664. 

penalty  on  clerks  for  withholding,  or  improperly  certifying,  664. 
EVIDENCE,  nr  KAmi.T  staozs  or  pkosicutiov. 

on  what  a  warrant  may  be  granted,  27.    (See  Warrants.) 
duty  of  magistrate  to  weigh  before  he  grants  warrant,  28. 
if  roag^trate  grant  warrant  without  oath  he  is  a  trespasser,  28. 
justice  ought  not  to  gi-ant  warrant  on  quaker^s  affirmation,  2d. 
all  charges  to  be  taken  in  writing,  28. 
affidavit  to  obtain  warrsnt  need  not  be  stamped, 
on  examination.  (See  Kxamnafion,) 

when  examination  is  evidence.  (See  Examination  ^  infra.) 
before  grand  jury.  (See  Jurtf,  GiHrnd.) 
EMDENCE  ON  TRIAL. 

general  rules  as  to,  453. 

rules  in  general  same  as  in  civil  actions,  453. 
distinction  between,  in  civil  and  criminal  cases,  as  to  evidence  of 
party  injured,  453. 
what  parts  of  the  charge  prosecutor  must  prove,  453. 
the  whole  substance  of  charge,  453. 
not  superfluous  averments,  453. 

rule  as  to  what  averments  may  be  left  unproved  as  superfluous, 
453.  *  [453. 

oifence  must,  where  venue  local,  be  shown  in  proper  county, 
ville,  time,  number,  quantity,  &c.  need  not  be  e3uictly  proved, 
when  day,  of  steafing,  maten^  in  burglary,  454.  [454. 

on  indictment,  not  repairing  bridge  or  way,  must  be  shown  to 

be  public,  454. 
in  perjury  whether  all  the  assignments  must  be  proved,  454w 
in  perjury,  words  stated  as  continuous,  must  be  so  shown,  454. 
general  nile,  that  it  is  sufficient  to  prove  so  much  as  constitutes 
example  of  in  libel,  454.  [an  offence,  454. 

when  negative  averments  needless,  they  need  not  be  proved, 

454. 
when  law  presumes  a  fact,  negative  must  be  proved,  455. 
when  criminal  omission,  must  be  shown,  455. 
cases  in  which  proof  need  not  exactly  tally  with  averments,  455. 
in  poisoning,  as  to  kind  of  poison,  455. 
in  murder,  as  to  weapon,  455. 
in  murder,  as  to  party  who  gave  the  blow,  455. 
reference  to  indictment,  as  to  accuracy  requisite  in  statement, 
455.     (See  Indictment.) 
what  is  sufficient  proof,  455. 

number  of  witnesses  requisite,  456. 

common  law  did  not  require  particular  number,  456. 
two  witnesses  required,  in  high  or  petit  treason,  by  sta- 
tute, 456. 
generally  supposed  to  be  repealed  by  1  &  2  P.  &  M.  c. 

10.  456. 
made  expressly  necessary  by  7  W.  III.  c.  3.  456. 
not  necessary  in  treasons  as  to  coin,  457. 
not  necessary  in  traitorous  attack  on  the  king,  456. 
necessary  stdl  in  petit  treason,  457. 
not  required,  in  high  treason,  to  collateral  facts,  457- 
what  confession  does  away  the  necessity  for,  457- 
not  a  private  coniession,  457. 
not  before  a  magistrate,  458. 
in  perjury,  two  witnesses  requisite,  and  why,  458. 
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kind  of  proof  which  proMcutor  may  adduoe,  45B. 

presumptive  evidence,  how  fSur  nif&cient,  459. 
I^neral  nde9  a^  to  caution  in  receiving,  459. 
in  general  innocence  presumed,  459. 
case,  till  latefy,  w:here  guilt  was  presumed  on  death  of  bas- 
done  away,  459.  C^*^  child,  459. 

when  defendant  roust  prove  performance  of  duty,  459. 
presumption  must  arise  only  on  facts  in  issue,  not  general 
conduct,  459.  rutterinjppi,  460. 

but  presumption  raised  of  knowledge  bv  evidence  of  former 
other  libels  on  trial  of  libel  to  prove  defendant  the  author 
460.  [460. 

in  conspiracy  to  cheat  various  acts  of  fraud  may  be  shown, 
I  court  ought  not  to  take  other  criminal  acts  into  considera- 

degree  of,  sufficient,  460  [tion  in  sentence,  460. 

'  post  mark  not  evidence  of  publication  of  libel,  460. 
what  evidence  of  publication  when  defendant  is  in  another 
county,  460.  [461. 

in  perjury,  in  answer  of  chancery,  what  proof  of  answer, 
what  one  defendant  says,  only  evidence  against  himself,  461. 
in  conspiracy  may  be  a^nst  others,  461. 
continuance  of  omce  will  be  presumed  from  its  commence- 
ment, 4$1.  [shown,  461. 
party  acting  as  officer  presumed  to  be  such  till  contrary 
apphed  to  cases  of  murder  in  rensting  process,  461. 
when  necesnry  to  adduce  best  posnble  evidence^  461. 
meaning  of  senenl  rule,  as  to,  '461. 
reason  of  rule,  as  to,  -461. 
examples  of  rule^  as  to,  461. 
^              no  copy  of  deed,  when  original,  may  be  produced,  461, 462. 
no  parol  evidence  when  written  instrument  may  be  pro- 
duced, 462. 
exceptions  to  nile,  462.  [462. 
copy  good  when  original  destroyed,  or  in  defendant's  hands, 
parol  evidence  when  no  copy,  462. 
parol  evidence  good  of  bill  swallowed  by  prisoner,  462. 
attested  copies  of  public  documents  good,  462. 
greatest  quantity  of  proof  never  requisite,  462. 
all  witnesses  to  a  deed  need  not  be  called,  462. 
not  necessary  to  call   supposed  writer  to  disprove   his 
writing,  462.  [462. 
instance  of  in  case  of  forging  name  of  bank  cashier, 
'  hearsay  evidence,  when  admitted,  463. 
in  i^eneral  rejected,  and  why,  463. 

prisoner's  declarations  not  evidence  for  him  except  on  cross  exa- 
mination, 463. 
when  may  be  used  to  illustrate,  463.  [463. 

when  to  contradict,  or  confirm  witness  by  bis  former  statemenis, 
exception  to  general  rule  in  case  of  dying  declaration,  463. 
reason  or,  463, 464 
party  must  be  actually  under  aocpeciation  of  death,  464. 

need  not  actually  express  it,  464.  [464. 

if  reduced  to  writing  parol  evidence  cannot  be  given  of  it, 
of  criminal  ort  scaffold  no  evidence,  464. 
oonrt,  and  not  the  jury,  to  decide  on  their  admissibility,  464. 
confession  of  defendant,  when  evidence,  464. 

when  taken  as  examination,  464.    (See  Examination.) 
when  made  to  private  individuals,  465. 
only  received  under  certain  conditions,  465. 
no  evidence  against  third  persons,  465. 
must  be  taken  ahogether,  465. 
identity  of  in  writing  must  be  shown,  and  l^ov,  465. 
nmst  appear  to  be  perfectly  wunfloenced,  aM  why,  465. 
will  be  presumed  freely  made,  465. 
practice  of  inquiring  into  befbreproduoed«  4/SS. 
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facu  disclosed  in  extorted  oonfettioo  -evidence  in  thes- 
selves,  466. 
exuniiution  of  defendant  reoelred,  when,  466. 
^  ought  to  be  reduced  to  wridnfif,  and  ^gned  by  prisoner,  466. 

DO  parol  evidence  of  it  can  be  received  till  proof  that  it  is 

not  in  writinff,  46r- 
after  proof  that  u  was  not  taken  in  writing,  pared  evidence 

of  it  adfDitted»  467. 
minutes  of  examination  hj  solicitor  evidence,  467- 
defendant's  examination  must  not  be  on  oath,  467* 
when  general  evidence  of  character  may  be  admitted,  467. 
on  the  part  of  the  crown,  467. 

never  unless  general  character  is  Ia  issue,  467. 
may  in  indictment  for  barratry,  and  why,  467. 
veracity  of  witness,  how  may  be  impeached,  468. 
no  one  can  discredit,  though  he  may  contradict  lua  own  wit- 
ness, 468.  ^ 
oo  the  part  of  the  prisoner,  468.  [468. 
when  called  cannot  be  cross-examined  to  particiilBr  facts. 
Descriptions  of  legal  evidence 
WrUten  evidence^  468. 

Public  documents,  468. 
Public  Acu  of  Parliament,  468. 
Private  acts,  469. 

Proclamations,  addresses,  and  articles  of  war,  469. 
Gazette,  469. 

returns  and  muster  books  of  navy  office,  469. 
corporation  books,  469. 
heralds  books  and  minutes  of  visitation,  469. 
daily  book  of  prison,  469. 
log  book  of  man  of  war,  469. 
records  of  courts,  examine  copiea  of,  469. 
.record  of  proceedings  in  perjury,  469. 
affidavit  in  perjury  how  proved,  469. 
books  of  sessions,  and  rule  to  inspect,  469,  470. 
copy  of  information  and  proceedings,  justice  may  be  compelled 

to  produce,  470. 
proceedings  in  equity  court  will  not  allow  to  be  taken  aa  evi- 
dence of  crime,  470. 
records  conclusive  against  parties  to  tbem^470. 
not  against  other  ])ersons,  470. 
Private  documents  and  papers,  470. 
how  to  be  obtained,  470. 

subpoena  duces  tecum,  470. 

party  bound  to  attend  with  papers,  470. 

attorney  not  bound  to  produce  confidkmtial  papers,  470. 

defendant  cannot  be  compelled  to  produce  papers,  470. 

bill  cannot  be  sustained  in  equity,  calling  oo  party  to 

nato  himself,  470. 
no  rule  granted  to  university  for  papers  to  criminate  a 

her,  4ri. 
no  difference  in  this  respect  between  civil  and  crimiaa 
ceedings,  471. 
notice  to  defendant  to  produce,  471. 
object  of,  4M.  ^      • 

effect  of,  47L 

may  be  on  attorney  or  agent,  471. 
when  not  necessary,  471. 
how  to  be  proved,  473.  / 

deeda.  under  thirty  years  old,  how  to  be  proved,  472. 
evidence  of  hand-writing,  473. 

best  that  of  party  who  aaw  the  paper  written,  473. 

that  of  party  acquainted  with  ihe  hand,  473. 

foundations  of  opinion  of  writing,  wbat,  49^. 

having  merely  seen  party  occasionally  write  inadeqiicte,  473. 
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witness  as  to  ouj^Ih  to  speak  from  the  writing  alone»  473. 
comparisons  of  hands  when  sufficient,  473. 
.    attainder  reversed  for  reception  of,  473. 
admitted  to  establish  modus,  474. 
not  now  admitted,  474. 

witness  not  rendered  competent  by  seeing  (jarty  write  since 
he  was  indicted,  474.  [474. 

person  may  be  asked  whether  writing*  is  natural  or  disguised, 
when  they  must  be  stamped,  474. 
"  cases  in  which  stamps  holden  requimte,  474.^ 

not  in  eases  of  forgery,  474. 

discussion  of  cases,  and  true  distinc^on  shown,  475. 
letters  and  papers  may  be  produced  in  treason,  tfiougii  not  laid  as 
•  overt  acts,  476. 

intercepted  letters,  evidence,  476. 

evidence  that  they  are  prisoner's  writing  must  be  first  given,  476. 
letters  directed  to  defendant,  and  never  received,  no  eviaence,  476. 
original  of  answer  in  chanceiy  must  be  produced,  476. 
postea  when  evidence  in  pexjuiy,  476. 
Depositions  before  Magistrate,  476. 
when  evidence,  476, 477. 

never  in  n^sdemeanours,  477. 
not  in  treason,  high  or  petit,  477. 
only  in  manslaughter  and  felony,  477. 
never  at  common  law,  477. 

in  petit  treason  may  convict  defendant  of  murder,  477. 
must  be  shown  why  party  is  absent,  477. 
what  grounds  sufficient  to  admit  them,  477. 
must  be  duly  taken,  477.     (See  Examinaiion.) 
when  may  be  read  as  dying  dedarations,  477.    (  Vide  tupf^.) 
information  of  accomplice  may  be  read  after  his  death,  478. 
not  necessary  that  depositions  should  be  signed,  478. 
examinations  ceitifiea  by  coroner,  when  evidence,  478. 
admissible,  though  in  absence  of  prisoner,  478. 
musf  be  signed 'by  coroner,  478. 
how  must  be  given  in  evidence,  478. 

their  identin^  must  be  established^  478. 
may  be  used  for  as  well  as  against  prisoner,  476. 
Pargl  evidence  of  vUneeeea^  479. 

who  may  be  witnesses,  479. 
in  ^neral  all  persons,  479. 
objections  to  witnesses,  479. 

dimnction  between  objections  io  credit  >and  competence,  479. 
incompetence  prevents  witness  from  being  sworn,  479, 480. ' 
objections  to  credit  merely  afiect  weight  wi^h  jury,  480. 
ciredible  in  statutes,  no  precise  meaning,  480. 
objections  on  ground  of  defect  of  und^rttanding^  480. 
lunatic  cannot  be  a  witness,  480. 
persons  sometimes  deranged  may  be  a  witness  in  lucid  in^ 

tervals,  480. 
party  deaf  and  dumb  may  be  a  witness  and  how  examined, 
infanqr  when  an  objection,  480.  [480. 

sute  of  the  understanding  tiie  true  criterion,  480,  481. 
idea  that  child  might  be  examined  without  oath  refuted,  481. 
trial  may  be  put  off  till  witness  is  instructed,  481. 
objection  on  thenound  oXinfidOUy^r  reU^oua  ecniplee,  481. 
only  where  disbefief  in  God  And  futuie  existence,  481. 
Jews  may  be  sworn  on  the  Old  Testament,  481. 
Mahometan  on  Alcoran,  482. 
^  Scotch  covenanter  after  the  wmt  of  bis  sect,  483. 

Gentoo  accovding  to  his  ftith,  4SQ, 
person  cannot  1^  asked  on  voire  dire  as  to  minute  obi- 

nions,  483.  ^ 

QnakeiB  cannot  give  eiridenee,  483. 

iLffinnatiOB  of  not  admiinhle  on  appeal,  482. 
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not  on  motion  for  inlbrantiont  482. 

not  in  exhibiting^  articles  of  peace,  48S. 

may  to  affidavit  for  thor  own  ezcalpatioii,  482. 

may  on  attachment  or  penal  action,  482. 

reason  of  this  exception,  483. 
objection  on  the  ground  of  excomrmimcalimt    obeolete»  483. 
objection  on  the  ground  of  rduHMith^t  483. 

onhr  to  competence  in  ease  of  husband  snd  wife^  484u 
wife  cannot  oe  asked  to  contradict  oath  of  hnsbandv  484. 
where  s^Teial  jointly  indictedf  wile  of  one  cannot  be  awovn, 
wifb  cannot  be  examined  by  consent,  48^  485.  [484. 

where  wife  may  be  a  witness,  485. 

when  marriage  was  forcible  snd  Toid,  485. 

in  case  of  penonal  injuries,  485.  [485. 

dying  declarations  against  husband  for  mwderiag  ber, 

said  may  be  in  treason,  but  denied,  485. 
objection  on  the  ground  of  interewt  in  the  event,  485. 
seldom  goes  to  competence,  485. 
not  except  it  appears  on  ftoe  of  prooee&iA  485. 
not  where  witness  expects  pardon  of  husband  on  defeml- 

ant*s  conviction,  486. 
not  where  witness  has  a  wsger  on  the  event,  486. 
not  on  ground  of  ti||;ht  to  costi^  486l 
not  because  of  restitution  of  stolen  proper^,  486u 
not  where  witness^  sre  inhabitaats  of  coun^  ind&eted  fir 

not  repurinr  biidge,  486. 
not  in  perjury  where  party  agnieved  is  a  witness,  486. 
goes  to  competence  of  puty  forged  on  in  foigeiy,  48r. 

only  where  he  would  nave  individual  interest  in  pa- 
per, 487, 488. 

not  where  paily  b  caahier  of  the  bank,  488. 

not  where  par^  suppoaed  dimwer  of  a  bill  cnJotaed  by 
payee,  488. 

not  WMe  forged  dieck  has  not  been  charged  to  wit- 
ness's accovnt,  488.  [48BL 

not  where  vouidier's  fotged  to  deftand  a  thiid  person^ 

not  where  party  ia  the  supposed  teststor  of  a  fbiged 
win,  488. 

strange  deciMon  as  to  incompetence  of  exieailor,  488. 

holder  of  stock  may  be  witness  in  case  of  pecMmsft- 
ing,488. 

maker  of  note  where  fbivety  is  only  as  to  place  where 
parable  competent,  488» 

par^  slways  made  competent  by  rekiase,  489. 

said  party  may  be  witness  sfter  tender  and  letoal  of 
release,  489. 
olgection  on  the  ground  of  ta/baqr,  489. 

conviction  of  what  crimes  incapacitates^  489. 

fonnerlv,  though  infamous,  punishment  an  objection,  489. 

now  only  crime,  489. 

every  kind  of  crimen  falsi  incuMOtates,  490. 

fotmeriy  conviction  of  petit  mrceny  incapacitated;  otiier* 

wise  by  statute^  490. 
outlaws  competent,  490. 

oath  of  parties  infomous,  admissible  to  excu^ste  them,  490. 
piadple  sgainst  sllowior  objections  of  this  kind^  490. 
how  inlkm  V  to  be  proved  4m). 

lecora  of  Judgment  most  be  proved,  490. 

record  of  convictton  alone  insufficient,  and  why,  490* 

admission  of  witnem  not  suffident,  490. 
how  infiuny  may  be  removed,  490. 

in  geneml  by  pardon,  49L 

not  by  pardon  when  part  of  sentence,  491. 

not  9ittt  conviction  of  pe^jniy  on  statute,  491. 

not  by  pardon,  unless  under  gieat  aeal^  491. 

by  renewal  of  judgment,  491. 
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by  idmiMon  to  dergy*  and  enduring  accompanying 

puaiflhrnentfl^  how  introduced  instead  of  purga- 
tion»  491. 
clergymen  and  peen  by  mere  allowance  of  cletgy«  493. 
^ccM^Vwv,  nidenee  •/,  492. 

may  in  all  caaea  be  received,  493. 

may  be  read  iram  depoaitiona  if  be  die,  492. 

instead  of  old  practice  of  approving,  493. 

good,  though  under  promiae  of  pardon,  493. 

admission  m  in  g^eneral  conditional,  493. 

not  compellable,  493. 

good,  though  parties  never  admitted  to  give  it,  493. 

good,  under  acts  offering  indemnity  to  informers,  494. 

good,  of  principal  felau  against  receiver,  493. 

good,  of  thief  against  party  taking  reward  to  help  to 

stolen  goods,  493. 
may  be  employed  for  defendant,  493. 
Bumcient  when  beUevcd  to  convict,  494. 
practice  to  recommend  the  jury  to  view  it  cautiou8ly,494. 
party  convicted  on,  sometimes  recommended  to  mercgr» 

objection,  on  ground  ofpr0fe$nmud  eof^/Sdence,  494. 
whence  it  arises,  494 

excuses  attorney  from  producing  confidential  papers,  494. 
extends  to  interpreter  oetween  foreigner  and  attorney,  494, 
doea  not  extood  where  witneas  was  consulted  as  a  friend,  494 
said  not  to  spplv  where  witness  oonsulted  by  mistake,  494 
does  not  extend  to  matters  known  before  reuiner,  495. 
does  not  extend  to  matters  known  otherwise  than  in  confi. 

dence,  495. 
extends  to  all  confidential  disclosuifes,.  49i. 
does  not  extend  to  any  but  legal  advisers,  495. 
counsel  or  attorney  sMy  be  sworn  to .  things  that  are  nub' 
lie,  495.  "^ 

may  be  examined  to  mere  collateral  fact,  495. 
no  objection  that  party  is  judge  or  juror,  490. 
witness  ought  not  to  be  sworn  as  a  juror,  496. 
judge  having  given  evidence  will  not  return  to  bench,  496^ 
clerk  attending  on  grand  jury,  can  give  no  evidence  of  what 
passed  there,  496. 
when  objection  must  be  made  to  witness,  496. 
when  he  is  sworn,  496. 
said  any  time  before  convktion,  496» 
not  after  iudgment,  496. 
may  weigh  on  appUealion  for  new  trial,  496. 
modes  of  compelling  attendance  of  witnesses^  406^ 
binding  over  to  eppear,  496i 
subptiena  ad  teatitlcandum,  496. 
by  whom  made  out,  497. 
where  it  operates,  497. 
should  not  include  more  than  four,  497. 
tickeU  containing  substance  of,  4S7, 
when  tickeU  delivered,  497. 

when  dueet  tecum  inserted,  and  effect  of,  497.  / 

no  man  can  be  forced  by  to  produce  evidence  against 

himself  497, 49&  ^ 

not  to  inspect  books  of  sessions,  498. 
.     notice  to  produce  writings,  effect  of,  498,  (vide  suprl) 
habeas  corpus  ad  testificandum,  where  party  confined.  498. 
by  whom  granted,  49a 
bow  to  be  obtained,  498* 

affidavit  of  applicant,  what  mnst  state^  498. 
application  to  court  or  judges  499. 
ruleorllttfor»499. 


750  INDBX. 

EVIDEMCE  ON  TRIAL-(cofitffftird.) 

iuueit  from  crown  ofBce*  499. 
•boald  be  termed  on  party  dfiajninff  whatm^  499. 
in  case  of  ilebt,noftioeto  creditfln»499. 
when  will  not  be  i^totcd,  499l 
applicmnt  mutt  pay  reaaonable  ezpenaea^  499. 
ir  applicant  muat  indemnify  gaolo-,  499. 
may  be  either  for  crown  or  prisoner,  499. 
when  witness  may  be  examined  on  ituemgatmieat  499. 
by  consent,  when  witness  is  abroad,  499. 
1^  consent,  when  witness  about  to  |po  abroad,  SOO. 
not,  in  generaU  without  consent,  500. 
may  be  without  consent,  when  offence  in  Easl-Indies^  bv 
public  officers,  500. 
court  will  put  off  trial  for  return  of  write  of  manda- 
mus, 500L 
eonrt  will  put  off  trial  where  party  will  not  consent,  500. 
when  witnesses  allowed  costs,  500. 

no  general  law  for  costs  in  criminal  cases,  500. 
costs  allowed  on  petition  to  judge,  in  felm^es,  500. 
said  witness  must  attend  without  cosu,  but  doubted,  50a 
no  costs  allowed  in  misdemeanours  by  court,  500. 
paely  desiring  attendance  of  witneases  must  ofier  f*r***f  ■, 
500. 
consequence  of  non-attendance  of  witnesses,  500. 
in  civil  cases,  50L 

in  criminal  cases  by  attschment,  501. 
how  party  may  be  punished  in  K.  B.  50L  [501. 

witness  taken  on  attachment  may  be  set  at  Uberty  on  trial, 
peers  punishable  like  others,  501. 
no  attachment  unless  personal  senrice  of  subpoena,  and  ten- 

der  of  expenses,  501. 
indictment  may  be  supported  for  conspiracy  to  prcfcoft  at- 
tendance, 501. 
protection  to  witnesses  in  givfaig  eridenoe,  50L 
pririlege  from  arrest,  501. 

though  not  subpoenaed,  502. 
mode  of  giring  evidence  on  trial,  502. 
must  be  on  oath,  509. 

formeriy  prisoner's  witnesses  not  sworn,  503. 
prisoner's  witnesses  to  be  sworn,  by  1  Am.  c.  9.  a.  3^  502- 
peer  cannot  be  examined  on  his  honour,  502. 
oath  how  taken,  508. 

how  described  in  indictments  lor  perjury,  502. 
usual  form  of,  502,  503. 
may  vary  according  to  religion,  and  why,  503. 
instances  o(  503,  (vide  supra  and  oath.) 
in  capital  cases  all  evidence  in  prisoner's  presence,  and  why,  503> 
analogous  principle  in  summary  proceedings,  504. 
in  misdemeanour  party  may  be  examined  on  interrogatories,  504 
if  witness  arrive  before  trial,  deposition  cannot  be  read,  504 
witnesses  may  be  compelled  to  retire  at  request  of  either  paitr, 

504. 
how- witnesses  examined  in  chief,  504. 
by  counsel  or  court,  505. 

on  voire  dire  as  to  any  objection  to  their  competeQce»  505. 
usually  hj  one  counsel  only,  505. 
when  senior  counsel  may  interfere,  505. 
no  leading  question  allowed,  505. 
what  latitude  given  to  counsel,  505. 
leading  questions  may  be  on  cross^xamination,  505. 
witneas  ihust  not  read  his  evidence,  505. 
how  for  the  memory  may  be  refreabed  with  papers,  505. 
when  witneas  may  swear  to  persuasion  and  belief,  505. 
persons  skilled  in  a  subject  may  give  their  opinioiis  oo 
lin  murder,  506b 
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persons  conversant  with  hands  in  forgery,  50^ 
seal  engraver  in  foripery  of  seal,  506. 
witness  cannot  be  compelled  to  accuse  himself,  506. 
not  to  subject  himself  to  penalties,  506. 
not  to  subject  himself  to  reproach,  506. 
witness  cautioned  bv  court,  506i 
woman  cannot  be  asked  if  she  is  a  prostitute,  506.  ^ 
witness  cannot  be  asked  if  he  stooa  in  piUory,  631. 
if  pardoned  of  felony,  506. 
if  taken  up  on  suspicion,  507. 
if  he  had  given  opinion  on  event  of  trial,  50r. 
may  be  asked  question  making  him  liable  to  a 
debt,  507. 
general  veracity  of  witness  may  be  impeached,  507. 
deposition  may  be  produced  to  this  intent,  507* 
record  of  conviction   before  justice  cannot  be  pro* 
duced,  507. 
bow  witnesses  crou  examined,  507. 

by  defendant,  counsel,  or  court,  507. 
Utitude  allowed,  507. 

professional  confidence  no  protection  when  other  party 

called  witness,  507* 
leading  questions  may  be  pot,  507. 
facts  may  be  supposed  to  elicit  truth,  507. 
Bill  of  exceptions  to  evidence,  508. 
•  in  civil  proceeiUngs,  508. 
not  in  treason  or  felony,  508. 
has  been  allowed  in  misdemeanour,  508. 
doubtful  if  ever  proper  in  criminal  cases,  508. 
Demurrer  to  evidence,  508. 

analogy  of  to  demurrer  to  pleading,  508. 
effect  of,  508. 

court  may  at  once  overrule,  508. 
of  little  use,  and  why,  508. 
Evidence  on  behalf  of  defendant^  509. 

governed  by  same  rules  as  evidence  for  the  crown,  509. 
ow  witnesses  to  be  compelled  to  appear.  509. 

in  misdemeanours  subpcena  alwavs  allowed,  509. 
formerly  no  subpcena  in  capital  cases  without  special  or- 
der, 509. 
anciently  said  that  no  witnesses  allowed  on  part  of  defend- 
ant, 510. 

practice  of  rejecting  evidence  for  defendant  censured  by 

Queen  Mary,  510. 
how  abolished,  510.  ^ 

prisoner's  witnesses  now  on  footinc^  with  king's,  510. 
what  defendant  may  prove  in   defence  under  general  issue, 

510,  511. 

may  show  his  intention  innocent,  511. 
may  justify  killuig,  511. 

may  show  he  is  within  exception  of  statute,  51 1. 
may  show  son-assauU  dennesne,  511. 
when  one  defendant  may  be  evidence  for  others,  511. 
right  to  call  witnesses  to  character,  513. 
none  in  actions  for  penalties,  512. 
Summing  up  Evidence,  5l5.    (See  THdL) 
EXAMINATION  OF  PRISONER, 
justtoe  bound  to  take,  58. 
justice  allowed  a  reasonable  time  for,  59. 
what  time  aUowed,  59. 

party  may  be  remanded  for  without  warrant,  59. 
when  usual  to  make  out  warrant,  59. 

justice  m^f  verballv  order  constable  to  detain  till  mittimus  ia  drawn.  59. 
where  defendant  should  be  kept  until,  59.  ' 

as  to  time  and  place  should  dq^end  oncircunatancea^  60. 
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regulated  by  1  &  3  P.  Ii  M.  c.  13.  a.  4.  and  3  &  3  P.  fc  M.  c  10,  6a 

when  warrant  backed  ii  to  be  returned  to  the  pnper  county,  60i 

at  eonnDon  Uw  juatice  m^t  take.  60. 

justice  may  Mmmon  witnets  to  attend,  61« 

justice  may  commit  wttnesa  who  refuses  to  attend,  61. 

justice  may  summon  witness  o:i  the  part  of  the  defendant,  63L 

'justice  may  bind  over  constable  to  prosecute  disorderly  houaes  on,  62. 

justice  should  attend  precisely  to  the  atatutct  in  taking,  62. 

must  be  in  presence  of  defendant,  62. 

how  advisable  for  justice  to  proceed,  62, 

form  of  oath  on,  63.  .  - 

all  evidence  must  be  on  oath,  63. 

Quaker's  affirmation  cannot  be  received  on,  63. 

if  justice  were  to  proceed  without  oath  on,  he  woold  be  liaMe  to  ai 

action,  63. 
duty  of  justice  to  inquire  the  names  of  parties,  63. 
justice  must  reduce  examinations  into  writing,  63. 
the  corpus  delicti  should  appear  in  the  depositions,  and  why,  63. 
none  but  competent  witnesses  can  give  evidence,  63. 
all  depositions  must  be  in  writing,  63. 
why  all  roust  be  done  in  presence  of  defendants  63. 
dying  declarations  received  on  other  grounds,  64.    (See  JEtadbwr.) 
testimonies  should  be  circumstantially  taken,  64. 
evidence  in  favour  of  defendant  should  be  taken,  64. 
witnesaea  for  defendant  should  be  examined  on  oath,  64. 
witnesses  at  should  be  kept  separate,  and  why,  64. 
formal  mode  of  taking,  64. 

mode  where  depositions  were  fonnally  taken  before  warrant,  64^  65. 
formalities  of  signing  not  absolutely  requisite,  65. 
practice  of  taking  at  Bow  Street,  65. 

not  admissible  in  evidence  at  all  at  common  law,  65.  (See  Evidence.) 
in  what  cases  they  may  be  received  now,  65. 
must  first  be  shown  to  be  correct  and  identical«  65. 
only  evidence  in  case  of  manslaughter  and  felonies,  65. 
cannot  be  ground  for  conviction  of  high  or  petit  treason,  65. 
may  convict  of  murder  on  indictment  tor  petit  treason,  65. 
use  of  to  contradict  teatimony  on  trial,  6o. 
may  be  read  at  prisoner's  desire,  66. 
of  certifying  and  transmitting  under  34  Geo.  II.  c.  55,  66. 
cannot  be  offered  to  tlie  grand  jur}'  on  finding  InU,  6JSi 
of  accomplice,  82.    (See  wfccM^ffctf.) 

accomplice  not  assured  of  pardon,  66. 

committed  by  London  police  officers,  66. 
defendant  has  no  right  to  copy  of,  but  may  compel  its  production,  ST. 
of  prisoner  himself,  67. 

statutes  of  P.  &  M.  the  first  warrant  for  and  why,  68. 

voluntary  cimibssion  always  avaihibte,  68. 

consideKd  as  a  privilege,  68. 

courses  whicli  defendant  may  choose  to  adopt«  66^  9. 

magistrate  has  no  power  to  force  his  reply,  69. 

caution  usually  given  to  him,  69. 

absolute  freedom  of  confession  necessary,  and  whvt  70. 

justice  should  guard  against  collusive  confession,  70. 

facts  broucbt  to  light  by  meana  of  extorted  confession  admiwiMr 
in  evidence,  69. 

should  be  read  to  the  prisoner,  and  be  be  asked  tonn  it,  69. 

when  duly  taken,  evidence  against  prisoner  but  nootkerB,69. 

ought  not  to  be  on  oath,  and  why,  70. 

ought  to  be  in  writing,  and  why»  70. 

if  not  in  writing,  after  proof  that  it  was  not  so  tdua^  parol  cvi* 
dence  admitted  of  it,  and  why,  70. 

minutes  of  solicitor  on  examination  evidence.  70. 

prisoner's  signature  to  examination  not  requisite,  70. 

prisoner  may  retract  his  examination,  71. 

though  retracted  evideaci^  of  previous  sdmismon  omj  be  gives,  71 . 
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EXAIflNATIOX  OP  PRISONER— (conft'nuiNf.) 

when  several  are  accused  they  should  be  examined  apartf  Ti» 

if  party  declines  answering  justice  may  proceed  to  commit  himi  71. 

clerk  or  some  orte  should  be  present  at  examhiationy  and  why,  71*  *  * 

if  during  examination  the  magistrate  be  insulted  he  may  commity  71. 

examination  when  taken  attached  to  information,  71. 

magistrate  keeps  examination  till  transmitted  to  proper  officer,  71. 

ought  not  to  suffer  it  to  be  inspected,  71. 

DO  copy  allowed  of  the  depositions  to  prisoner,  71. 

not  usual  to  allow  defendant  a  copy  after  acquittal,  73. 

when  prosecutor  is  respectable  allowed  copies  of  depositions  U>  arranfe 
evidence,  &c.  72. 

examinations  and  recognizances  to  be  certified,  73,  74. 
EXCEPTIONS,  BILL  OP. 

to  evidence,  when  allowed,  622-  (See  Evidence.) 

bxoommunigAted  persons, 

cannot  be  bailed  by  justices,  78. 

excommunication, 

no  objection  to  competence  of  witness,  483. 
EBECUTION.    (See  Death,  Pumshment  of,) 
EXIGENT,  WRIT  OP.    (See  Process  to  Outlawry.) 
EXlGl  PACIAS  DE  NOVO.     (See  Process  to  Outlawry,) 
EX  OPPICIO.     (See  Informations,  Mtoniey  General) 
EXONERATUR, 

entered  when  bail  render  principal  on  habeas  corpus  cum  cauift,  109. 
FALSE  PRETENCES. 

party  suspected  of  obuining  money  by,  may  be  arrested  before  in* 
dictment,  11. 
PEES.    (See  Constable.) 

consuble  receives  4J.  with  warrant,  36. 

compensation  allowed  to  high  and  special  conrtablet  on  great  occa* 

tiona,  36. 
defendant  cannot  be  deUined  for  amount  of,  530. 
gaoler  to  be  paid  what,  on  discharge  of  prisoner,  530. 
how  regulated  till  lately,  676. 

none  by  way  of  reward,  677. 

•ncient  perquisite  annexed  to  office«  677. 

allowed  from  time  to  time  by  courts,  677. 

given  by  act  of  Parliament,  677. 

when  act  recognises  fee  without  specifying  its  amount  determined 

by  custom,  677. 
oflieer  has  no  lien  tor,  677. 
tipstaff  cannot  claim  expenses  of  pillory,  677. 
when  sheriff  allowed  poundage,  o77. 
aheriff  cannot  retain  poundage  on  attachment,  677. 
treasurer  of  county  can  make  no  deduction  from  coatt  allowed^  677. 
how  regulated  by  55  Geo.  III.  c.  3.  50,  678. 
officer  liable  to  action  if  be  takes  improperly,  678. 
FELO  DE  SB. 

forfekute  of  goods  on,  596. 
FELONY, 

a  misprision  to  conceal,  S. 

punishment  of  concealing,  3. 

magistrate  may  bind  over  witness  on  charge  of,  4. 

party  may  be  arrested  on  suspicion  of,  11.  (See  Jrre$t.) 

when  it  most  actually  be  committed  to  justify  arrest  on  sospicioii*   (See 

•Mtrest,) 
doors  may  be  broken  to  prevent,  19, 45. 
party  may  be  arrested  on  Sunday,  or  in  night,  on  charge  of,  40. 
when  doors  may  be  broken  on  charge  of.    (See  Doors.) 
person  charged  with,  cannot  be  bailed  by  a  justice,  78.    (See  Bail.) 
person  committed  regularly  for,  cannot  obtain  habeas  corpus,  101.  '^ 

bail  in,  on  habeas  corpus,  after  unreasonable  delay,  107. 
may  be,  though  usually  is  not  tried  at  sessions,  111. 
judgment  for  m  general,  705.    (See  Judgment,) 
forfeiture  on,  575.    (See  Forfeiture,) 
V9L.  I.  5  C  •  ^ 
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FELONY— (con/inuifd) 

of  real  property,  595. 
of  pergonal  property,  59J. 

no  corruption  of  blood  on,  604.    (Sec  Corruption  of  Blood.) 
FEME  COVERT, 

liable  to  arrest  for  her  own  ofi'ences,  10. 

summons  should  be  to  her  alone,  if  charged  alone,  37. 

warrant  should  be  against  her  alone,  SS. 

mtist  procure  some  one  to  enter  uito  recognizance  for  her  to  give  evi- 
dencci  73. 

may  be  committed  for  refusing  to  enter  into  recognizance,  73- 

cannot  be  bail,  82. 

when  bailed,  recognisance  taken  only  from  the  sureties,  85. 

cannot,  in  general,  give  evidence  to  criminate  husband,  464^ 

husband  cannot  give  evidence  against,  484.    (See  Evidence,) 

when  may  give  evidence  against  husband,  484,485.    (See  JEtndenee.} 

convicted  with  huMband,  may  move  for  judgment  witboat  him^SSS. 

when  she  forfeits  dower,  602. 
FETTERS, 

taken  off  on  pleading  the  general  issue,  384. 
FIAT, 

of  King,  or  Regent,  for  commissions,  121. 

of  Chancellor,  121. 

of  Judge  to  make  alteration  in  fiat  of  Chancellor,  122. 
FIGURES, 

none  allowed  in  indictment.  (See  Indictment.) 
FINMNG  OF  GRAND  JURY.  (Sec  Jury,  Grand.) 
FINE, 

lowest  description  of  punishment,  658. 

formerly  too  much  in  use,  658. 

ezcesbive,  not  be  imposed,  658. 

belongs  to  crown,  658,  659. 

difference  between  fine  and  amerciament^  659. 

meaning  of  fine  and  ransom,  659, 

when  directed  to  be  at  pleasure  of  the  King,  is  in  discretion  of  ooart«  65l 

where  pre^^ribed  by  statute,  court  cannot  mitigate,  659. 

when  imposed  by  inferior  courts  King's  Bench  cannot  mitigate^tM.  I 

when  exorbitant,  how  redress  may  be  obtained,  659. 

sentence  of,  may  be  g^ven  in  absence  of  party,  659. 

motion  to  mitigate  must  be  in  person,  659.  i 

not  imposed  on  a  married  woman,  659.  { 

King's  Bench  may  give  a  third  of,  to  prosecutor,  7, 659. 

court  may  mitigate  on  satisfiiction  to  prosecutor,  7. 

in  cases  of  highways  appropriated  to  repair  659. 

when  merely  nominal,  660. 

prosecutor  cannot  move  to  aggravate  after  taxation,  660. 

capias  pro  fine  may  be  issued  for,  660. 

levari  lacias  may  be  issued^  660. 

on  remission,  entiy  of  satisfaction,  660.  (act,  6«L 

defendant  cannot  be  discharged  from  imprisonment  for,  on  msolTent 
FLIGHT . 

forfeiture  on,  when  found,  596.    (See  Forfeiture.) 
FOREIGN  COUNTRY, 

party  having  offended  against  laws  of,  may  be  arrested  here,  14. 
FORFKli URE  ON  ATTAINDER, 
antiquity  of,  593. 
At  Common  Law, 
of  real  property,  593.  [doer,  593. 

in  treason  all  lands  of  inheritance,  and  rights  of  entiy  on 
lands  become  at  once  vested  in  the  crown,  593. 
at  common  law  not  till  death  of  ofl[ender,  593. 
wife  loses  dower,  594. 
no  lands  held  in  right  of  another  forfeited,  594. 
no  lands  held  in  right  of  wife,  594. 
no  mere  trusts  or  uses,  unless  fraudulent,  594. 
no  right  of  action  or  entiy  on  Uwiiil  tenant,  594, 
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FORFEITURE  ON  ATTAINDEB^(c(mli'n«^.) 

inheritances  not  lying  in  tenure  forfeited*  594. 

doubted,  whether  estates  of  cestui  que  trust,  594. 

on  attainder  of  mortgagor,  mortgi^^e  may  hold  lands  till 
crown  redeems,  594. 

copyholds  forfeited  to  the  lord,  and  why,  594. 

not  till  complete  attainder,  except  by  special  custom, 
•  594,  [reverts,  595. 

copyhold  surrendered  to  party  attainted  before  admittance 
in  felony  and  petit  treason,  595. 

at  common  law  all  estates  except  in  fee  tail,  595. 

profits  of  estate  tail,  or  for  life,  go  to  crown,  595. 

estates  of  inheritance  forfeited  to  the  lord,  595. 
dower  in,  not  forfeited  595. 
king's  year,  day  and  waste  law  as  to,  595. 
year  and  day  were  instead  of  waste,  595. 
now  compounded  for,  595. 
in  misprision  of  treason,  profits  of  lands  forfeited  for  life,  596. 
in  stating  in  court,  profits  of  lands  forfeited  for  life,  596. 
of  personal  property,  596. 

on  conviction,^of  all  felonies  and  treason^  596. 

on  self  murder,  felo  de  se,  596. 

on  view  of  body,  and  finding  of  guilt  in  lifetime,  and  flight,  596, 

on  coroner's  presentment,  596. 

on  finding  by  jury  or  flight  of  offender  kiUed  in  resistance,  596. 

on  finding  of  flight,  upon  acmiittal  of  felony,  596. 

doubted  whether  in  petit  larceny,  596. 

finding  traversable  except  when  by  coroner,  59?^. 

particulars  of  goods  on  traversable,  597. 

entirely  disused  in  modem  times,  and  why,  597. 
on  defiiult  of  appearing  on  exigent,  597. 

not  restored  by  appearance  and  acquittal,  597. 

saved  by  reversal  of  exigent,  597. 
what  things  are  forfeited,  as  personals,  597. 

every  description  of  property,  597. 

choses  in  action  as  well  as  possession,  597. 
conveyances  or  deeds  made  in  anticipation  of  forfeiture,  597.  \ 
no  grant  made  bon^  fide,  597. 

no  property  held  as  personal  representative,  597,  598. 
power  of  revocation  in  settlement  does  not  forfeit  it,  598. 
M  altered  by  ttatutes,  598. 

acts  relating  to,  598. 

treasons  as  to  coin  distin^^hed  from  higher  treasons,  598. 

work  no  corruption  in  blood,  598. 

produce  no  loss  of  slower,  598. 

no  forfeiture  on  clipping  and  impairing  coin,  599. 

in  general  remain  tCB  to  forfeiture  as  at  common  laW|  599. 
general  rule  where  act  saves  corruption  of  blood,  599. 

in  treason  does  not  save  forfeiture,  599. 

in  felonv  save  forfeiture,  599. 
attempt  to  abolish  forfeiture  of  lands  in  treason,  599. 
forfeiture  of  lands  abolished  in  all  cases  except  treason,  petit 

treason,  and  murder,  599. 
To  what  Ume  forfeiture  relateo,  599. 

in  treason,  petit  treason,  and  murder,  to  oflTence,  599. 

profits  not  forfeited  till  attainder,  599. 

inference  from  as  to  accuracy^  of  dav  in  indictment,  600. 
of  goods  and  chattels,  relates  to  time  of  conviction,  600. 
on  flight,  relates  to  time  of  finding,  600. 
on  felo  de  se,  doubt  as  to,  600. 
on  appeal,  relates  to  time  of  judgment,  600, 
on  premunire,  doubt  as  to,  600. 
in  treason  no  forfeiture  takes  place  till  attainder,  600. 
in  felonv  forfeiture  takes  place  ou  conviction,  600. 
clergy  does  not  restore,  oOO. 
ffhat  done  vnth  ^oodt  forfHud,  601. 
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FOBFEITUBE  ON  ....   ^«. 

cannot  be  sebed  till  actually  forfeited^  601. 

may  be  appraised  ailer  indictment  found,  601. 

cannot  be  remored  liJl  attainder  or  ccmTiction,  601. 

party  indicted  may  aell  any  of  them  in  interval  for  aippottor 

fraudulent  conveyance  of,  void,  601.  [defence,  601. 

township  anaweiable  for  production,  601. 

may  excuse  themselves  by  showing  who  eloigned  them, 

taken*  not  subject  to  debts,  except  ex  gratis  601. 
FORFEITUBE  OF  DOWEB^  ^^    .       . 

at  common  tow,  wife  lost  dower  on  cveiy  conviction  of  hiubaiid 
son  or  felony,  602. 

not  dower  claimable  ad  ostium  ecclesia^  602. 

not  bnds  held  jointly  with  husband  in  frank  mamage,  except 
for  year  and  day,  602. 

jointure  in  lieu  of  dower,  always  secure,  602.  [er,  602. 

by  1  E&w.  I.  c.  12.  s,  117.  where  husband  loses  esUte,  wife  loses  dow- 

therefore  wife  formerly  lost  dower  in  aO  felonies  unless  except- 

not  in  treasons  relating  to  coin,  602.  [ed,  602. 

not  now  in  any  felony,  602.  ....       t.     ^no 

cases  whRre  husband  is  pardoned,  how  m  wife  dowaple,  oOZ. 
husband  does  not  forfeit  tenancy  by  courtesy,  on  ^■^*»  attainder,  603. 

except  when  child  bom  after  the  cnme^  603. 
FORGERY, 

justices  cannot  bail  party  accused  ofy  TS. 
cannot  be  tried  at  sessions,  114. 
how  excluded  from  clergy,  558. 
FORMA  PAUPERIS,  defence  in, 

why  rule  in  civil  cases,  does  not  apply  to  criminal,  336, 
courts  have  discretion  to  allow  at  common  law,  336. 
courts  will  admit  person  thus  to  plead  pardon,  336. 

to  defend  indictment  for  conspiracy,  336. 
in  offence  relating  to  customs,  on  2  Geo.  111.  c.  28.  a.  8.,  336. 
mode  of  obtaining  leave  for,  337. 

by  affidavit  that  party  is  not  worth  SL  and  petition,  337. 

seems  not  necessary  to  procure  attestation  of  counsel,  337.^ 

order  of  court  on  affidavit  and  petition,  allowed  to  pUntiff  in 
civil  cases,  ^37. 

defendant  must  move  court  to  procure  order,  337. 
«fiect  of  leave,  357.  ,    .       ^ 

defendant  receives  no  aggravated  punishment  on  convictioii,  337. 

GAOL.     (See  JPrUon.) 
GAOLER, 

not  subject  to  an  action  of  false  imprisonment,  though  comnutmeiit  de- 
fective, 93.  • 

duty  of  to  receive  prisoner,  95. 

what  to  be  done  if  he  will  not  re'beive  prisoner,  95. 

must  keep  prisoner  apart  from  debtors,  96. 

must  not  remove  him  without  lawful  authority,  96.  J 

protected  tliough  be  receive  a  wron^  peison,  96. 

must  deliver  prsoner  copy  of  commitment,  96. 

service  of  demand  of  copy  on  turnkey,  will  not  support  action  against,  92. 

must  certify  commitment,  96,  97. 

bound  to  treat  prisoners  with  humanity,  657. 

will  be  gtiilty  of  murder,  if  prisoner  die  by  duress^  657. 

may  secure  prisoner  with  irons  if  necessary,  658. 

may  kill  prisoner  whose  escape  cannot  otherwise  be  prevented,  658. 

if  killed  in  resisting  escape,  it  will  be  murder  in  all  concerned,  658. 
GENERAL  GAOL  DELIVERY,  COMMISSION  OF.     (See  Atnzeg,) 

power  under  to  issue  general  precept  for  jury,  412.     (See  Jitnf  Petit,} 
GENERAL  ISSUE.     (See  Fleaa,  Hi^h-aayt,) 

only  plea  on  which  sentence  of  death  can  be  given,  383. 

puis  ihe  whole  merit  in  issue,  383. 

distinction  between  civil  and  criminal  proceedings,  383. 
the  intent  and  degree  of  offence,  thus  in '  "" 

on  this  plea,  irons  must  be  removed,  384. 
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GENERAL  ISSUVr^ctOimteii.) 
mode  of  pleading,  384. 
in  misdemeanours,  pleaded  by  attomer,  384. 
parish  may  plead  by  two  inhabitants,  384. 
similar  to  in  misdemeanours,  384. 
GENERAL  WARRANTS.     (See  Warrani.) 

when  illegal,  34. 
GENTOO, 

may  be  sworn  according  to  his  religion^  4^. 
GRAND  JURY.    (See  Jury,  Grand.) 
HABEAS  CORPUS,  ACT  OF, 

provision  of,  that  no  one  shall  be  imprisoned  out  of  the  country,  88. 
provision  of,  that  no  one  shaU  be  removed  witbout  legal  warrant,  88. 
provision  of,  as  to  copy  of  commitment,  97.    (See  Commtment.) 
provision  of,  respecting  Habeas  Corpus  ad  subjiciendum,  98,  99.    (See 

Habeas  Corpus,  Writs  of.) 
provision  of,  respecting  time  of  prosecution,  130. 
HABEAS  CORPUS,  WRITS  OF, 

only  mode  of  redress  from  illegal  puntsbment,  97. 

universal  remedy,  97. 

description  of  writs,  97. 

habeas  corpus  ad  subjiciendum,  97. 

provisions  of  16  Geo.  1.  c.  11.  respecting,  97. 
provisions  of  31  Car.  11.  c.  3.  respecting,  98.  £100. 

discussion*  proving  that  it  is  not  compulsory  on  court  to  grant, 
persons  committed  regularly  for  treason  or  felony,  cannot  ob« 

tain,  100. 
person  committed  by  rule  of  court  cannot  obtain,  101. 
person  triable  by  special  commission>  cannot  be  bailed  on,  101. 
persons  committed  for  treason  to  the  Tower,  cannot  be  admitted 

at  the  Old  BaUey  to>  101. 
if  improperly  refused  by  judge^in  vacation,  penalty  of  500/.  101. 
mode  of  obtainii^,  101* 

does  not  issue  as  a  matter  of  course,  101. 
bv  motion  to  the  court  or  application  to  a  judge,  101. 
amdavit  in  support  of  application  tor,  lOt. 
obtained  in  Term  time  only  in  K.  B.  102. 
might  be  in  vacation  from  Chancery,  102. 
doubted  as  to  power  of  C.  P.  and  Exchequer,  102. 
any  superior  court  now  may  grant  m  Term  time,  102. 
any  judge  in  vacation,  103. 
practical  way  to  obtun,  103. 
affidavit  of  prisoner  alone,  not  sufficient,  102. 
Form  of  the  writ,  103. 

must  be  signed  by  judge  under  penalty  of  SL  103* 
bow  marked  according  to  statute,  103 
directed  to  party  who  has  individual  in  custody,  103. 
in  disjunctive  to  sheriff  or  gaoler  bad,  103 
where  warrant  was  to  sheriff,  should  be  dire<;jted  to  him,  103. 
when  warrant  to  gaoler  should  be  directed  to  him,  103. 
when  drawn  delivered  by  the  solicitor  of  prisoner  to  the  proper  partv. 
return  to,  103.  ^     TloS' 

within  what  time  must  be  made,  103. 

attachment  will  issue  on  refusal  to  return,  103.  [104, 

no  excuse  for  not  returning  that  prisoner  has  not  paid  charges, 
cases  where  the  body  need  not  be  returned,  104. 
return  must  show  for  what  prisoner  was  committed,  104. 
return  stating  prisoner  to  be  detained  **  on  suspicbn  of  treH- 

son,**  good,  104. 
mere  want  of  form  in  will  not  pvejudice,  104. 
if  false,  action  lies  against  the  paKy  returning,  104. 
when  tlie  body  is  returned  the  cause  of  commitment  must  be 

stoted,  104. 
return  to  certiorari  at  the  same  time,  104. 
when  in  custody  of  court  of  competent  jurisdiction  to  trv  that  ra« 
UimwiU.MiBcc^l04.  r        j  j         i^ 
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HABEAS  CORPUS— WRITS  OF^iwitimufd.) 

commitment  of  Court  of  Record  need  not  be  extctly  Mt  fml,  ICtf . 
proceedings  on  return  to»  105. 

court  may  take  a  reasonable  time  to  decide,  105. 

commitment  to  Uie  marsha^aea  ia  a  remanding  witlwirpeticios  of 

right,  105. 
court  may  send  bim  back  to  gaol  till  they  bave  deoded^  105. 
argument  of  legality  of  commitmentt  105. 
if  there  is  no  cause  to  detain  the  court  will  discharge^  105. 
more  usual  to  bail  than  discharge,  105. 

even  if  unjust  commitment  by  House  of  ComnMMit  w31  haSL  or 
discharge,  105. 
Bail  on  Habeas  Corpus.    (See  jBoiV) 
Habeas  Corpus  ad  deliberandum  et  recipiendum^  108. 

lies  to  remove  prisoner  into  proper  county  for  trials  108. 
recognised  by  statutes,  108. 
secretary  of  state  may  send  to  Ireland  by,  108. 
when  notice  must  be  given  to  attorney  general,  10& 
Habeas  Corpus  cum  causa,  108. 

may  be  isaued  by  bail  to  render  principal,  108. 
on  return  of  an  esoneretur  entered,  109. 
.  HABEAS  CORPUS  AD  TESTIFICANDUM. 

wher<^  witness  in  custody,  498.     (See  Evidence.) 
HABEAS  CORPORA      (Sec  Jury,  Petit,) 
HAND  WRITING,  EVIDENCE  OF.     (See  Evidence.) 
HEARSAt  EVIDENCE.    (See  Evidence,) 
HIGHWAY. 

when  out  of  repair  justices  are  botmd  to  present^  4. 
HOMICIDE.     (See  Murder  and  Manektughter.) 
justifiable. 

when  an  officer  cannot  otherwise  take  a  felon,  25»  19. 
said  that  party  cannot  be  discharged  without  bail,  73. 
psrtv  convicted  of  has  a  right  to  a  pardon,  623. 
HORSE  STEAUNG. 

justices  cannot  bail  party  accused  of*  78. 
HOUSE  BREAKING. 

how  excluded  from  clergy,  553. 
HUE  AND  CRY.     (See  Arrett.) 
HUNDRED. 

action  against,  35. 
HUNDREDORS. 

challenge  for^  at  common  law,  146.    (See  Jury^  Petit.) 
IDENTITY. 

'  deni^  of,  on  arraig^nment,  344. 
proceedingii  on,  344. 
inquiry  as  to,  345- 

plea  over  to  felony  if  before  plea,  345. 
plea  ot;  after  judgment,  633.    (See  .Van  Identity^  plea  of  A 
ILLNESS. 

of  jaror  or  prisoner  during  trial,  consequences  of,  513.    (See  7ViaiL> 
,  IMMUNITIES, 

granted  to  prosecutor  of  offenders  to  conviction,  669. 
by  10  and  11  W.  and  M.  c.  23.  669. 
certificate  or  Tjburn  Ticket,  670. 
what  it  exempts  from,  670. 

not  from  any  duties  performed  without  the  parish,  670. 
may  be  assigned  once,  670. 
pardon  to  accomplices,  670.     (See  Pardon.) 
how  claimed  and  made  out,  670. 
IMPRISONMENT,  PUNISHMENT  OF, 
where  may  be 

must  not  be,  to  Scotland,  Ireland,  or  beyond  seas,  651.  [651. 

may  be  ordered  by  K.  B.  to  any  legal  gaol  witliin  the  realio. 
may  be  in  adjoining  county,  when  offence  in  city  county  of  itse]^ 
651.  [651. 

vIU  be  actionable  if  in  difiereot  priaoD»  from  order  of  court. 
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IMPRISONMENT,  PUNISHMENT  OF^contimted) 
felons  confined  in  common  giol,  651,  652. 
persons  convicted  of  theft  may  be  sent  to  the  House  of  Corree- 

tion»  652. 
vagrants  and  small  oflfenders  may  be  sent  either  to  gaol,  or  to 

House  of  Correction,  652. 
party  cannoi  be  allowed  the  rules  in  case  of  illness,  651. 
regulations  as  to,  652. 

felons  and  debiors  to  be  kept  apart,  652,  95,  96. 
no  spirituous  liquors  to  be  sold  in  prisons,  652.         * 
regulations  as  to  air  of  prisons,  652. 
health  in  prisons,  652. 
fees  and  charges  in  prisons,  652. 
bow  settled,  652. 
copies  of  where  to  be  hung,  653. 
redress  of  grievances  under  colour  of,  653. 
justices  compelled  to  observe,  653, 
religious  instruction  in  prison,  653. 
industry  in  prisons,  653. 

genera!  niles  as  to  gaols  and  houses  of  correction,  by  31  < 
Geo.  HI.  c.  46.  653. 
regulations  of  houses  of  correction,  655. 
regulations  of  penitentiary  houses,  656. 
plan  of  Mr.  Uentham,  657. 
particular  directions  as  to,  657. 
erected  for  London  and  Middlesex  at  MiU<bank,  65?. 
duties  of  gaoler  as  to.    (See  Gaoler) 
coroner  must  sit  on,  party  dying  in  prison,  658. 
discharge  from  entry  of,  662. 

sufficient  evidence  to  prove  time  of  discharge,  662. 
INDORSING  WARRANT.    (See  Backing  ITarrafa,) 
INDICTMENT. 

form  of  may  be  resorted  to,  in  drawing  mittimus,  93. 
definition  of,  133, 138. 

most  constitutional  and  usual  mode  of  proceeding,  134. 
when  may  be  supported  on  statute,  134 
when  a  summary  proceeding  must  be  adopted,  134. 
termed  a  bill  till  round  by  grand  jury,  134. 
general  rules  which  govern  avil  proceedings  applicable  to,  138. 
General  rcqmntet  b/J 
certainty,  138. 

general  rules  as  to  certainty,  139. 

reason  of  the  necessity  of  certainty,  139. 

strictness  in  criminal  proceedings  regretted  by  several  judges,  13^. 

otherwise  in  civil  proceedings,  140. 

d^ree  of  certainty  requisite,  140. 

indictment  must  fa!e  as  certain  as  the  case  will  allow,  140. 

in  indictment  for  false  pretences  the  pretences  must  be  stated,  141 . 

no  particular  acts  need  be  stated  in  indictmenu  for  barratry  and 

keeping  bawdy  houses,  141. 
indictment  for  inciting  soldier  to  mutiny  need  not  state  acts,  141. 
indictment  must  be  certain  to  every  intent,  141.  ' 

more  certainty  required  in  criminal  than  civil  proceedings,  141 
when  variance  of  letter  will  not  vitiate,  141. 
no  latitude  of  intention  allowed,  141. 
further  general  rules  on  cerUioty,  141,  2. 
nice  objections  not  to  be  regarded,  142. 
every  crime  stands  on  its  own  circumstances,  143, 
meaning  of  taid^  tame,  and  (rfomaid,  143. 
repugnancv  fatal,  143. 
mere  surplusage  will  not  prejudice,  143. 
offence  must  be  positively  charged,  144. 
««  knowingly"  a  sufficient  averment  of  knowledge,  144. 
when  it  will  suffice  to  lay  off  matter  under  quod  cum,  144. 
monies  in  indictment  for  illegal  brokerage  may  ba  laid  under  a 
scilicet,  144. 
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worda^  ^  afUrwardt  fo  imi!*  |)TOper,  144. 

words>  **  that  it  f  toy/'  usual  in  settings  out  instniment  in  fii^ 
geiy,  144. 

urofds,  *'  mnwuage  or  dwelling  hmae^^  good,  144. 

to  charge  the  defendant  with  doing  or  causing  to  be  done  im- 
proper, 144. 

indictment  must  be  in  English,  144. 

formerly  all  proceedings  in  Latin,  144. 
'indictments  must  be  in  English  under  a  penalty,  145. 

recital  must  be  accurate  after  the  word  **  tenor^  145. 

'*  OBfoUnott**  and  *'  that  it  to  «iiy/'  do  not  import  an  exact  zs- 
cital,  145. 

must  contain  neither  abbreviations  nor  figures,  145. 

except  in  forgery,  when  instrument  most  be  set  forth,  145. 
Form  and  particular  reqtdntet  of  indictments, 
general  form  of  indictment  given,  145. 
Venue, 
general  common  law,  rules  as  to,  146. 

local  at  common  law,  146. 

at  common  law  it  lies  on  prosecutor  to  prove  offence  where 
venue  is  laid,  146. 

jury  originally  came  from  visne  where  venue  bud,  146l 

considered  as  matter  of  substance,  146. 

when  offence  in  two  counties  could  be  laid  in  neither,  146. 

stealing  records  in  two  counties  could  be  hdd  in  neidier,  147. 

when  forcible  abduction  in  one  county  and  marriage  in  another 
could  be  laid  in  neither,  147. 

when  stroke  in  one  county  and  death  in  another  could  be  laid 
in  neither,  147. 

could  not  be  laid  on  shore  for  offences  at  sea,  147. 

could  not  be  laid  in  England  when  stolen  goods  brought  fiom 
Scotland,  147. 

when  accessaries  in  one  county  to  felony  in  another  could  be 
laid  in  neitlier,  147. 

when  goods  stolen  in  one  county  and  carried  into  toother,  1^. 

in  bigamy  when  the  first  wife  was  married  abroad,  148. 
as  altered  by  statutes,  148. 

when  may  be  laid  in  county  where  offence  b  partly  done,  148. 

in  county  where  death  occurs,  148. 

against  accessaries  before  may  be  laid  either  where  they  pro- 
cured, &c.  or  where  th^offence  arose,  149. 

when  stroke  in  England  and  death  in  Wales,  in  Wales,  149. 

when  stroke  in  Wides  and  death  in  England,  in  England,  149. 

how  laid  in  offences  partly  out  of  England,  149. 

if  death  on  the  hi^  seas,  laid  in  admiralty  court,  149. 

for  murder  at  sea  m  any  county  by  special  Commission,  149. 

laid  in  county  where  fact  occurred,  when  fact  abroad,  aind  vemie 
by  statute  local,  150. 
thus  laid  under  1  Jac.  c.  2.,  150. 
when  it  may  be  laid  where  the  party  was  arrested,  150. 

in  case  of  binuny,  150. 

may  mean  wnere  party  was  imprisoned,  150. 

the  apprehension  must  be  proved,  when  this  is  done,  by  pro- 
ducing warrant,  150. 

in  case  of  offences  against  the  stamp  acts,  150. 

in  case  of  robbing  the  mail,  and  why,  150. 

when  this  is  allowed  the  pennission  only  cumutathre,  151. 

when  this  is  allowed,  party  not  arrested  may  be  outlawed  ia 
county  where  die  offenoe  occurred,  15L 
When  it  may  be  laid  in  adjacent  county,  151. 

in  case  of  plundering  wrecks,  and  if  in  Widcs  in  nest  Engiiih 
county,  151. 

in  case  of  de8tro}ring  turnpikes  and  wo^  on  rivers,  151. 

where  offence  is  in  city  or  town  a  eoonty  of  itsdK  151. 
When  it  may  be  laid  in  any  county,  Wl, 
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formerly  in  treason,  on  examination  before  privy  council,  now 
repealed,  151. 

in  murder  investigated  by  privy  council,  151. 

case  of  accessaries  in  murder  and  principals  in  manslaughter, 

under  the  blaek  act,  152.  [152. 

in  cases  of  assault  on  officers  of  customs  and  excise,  152. 

extends  to  them  only  when  in  the  execution  of  their  duty, 

in  case  of  all  offences  relating  to  the  revenue,  152.  [152. 

in  hiring  British  soldier  out  of  realm  to  enUsi  in  foreign  ser- 
vice, 152. 

in  case  of  treasonable  practices  under  37  Geo.  III.  c.  70.,  152. 

privilege  not  to  be  abused  to  pnrposes  of  oppression,  152. 
where  to  be  laid  when  oilence  is  committed  in  Wales,  152. 

at  common  law,  no  otlcnce  in  Wales  triable  in  England,  153. 

by  statute  venue  may  be  in  next  county  of  England,  153. 

at  present  day  venue  in  Hereford  or  Salop,  not  in  Chester  or 
Monmoutli,  153. 

rule  in  case  of  stroke  in  England  and  death  in  Wales,  and  vice 
verss^  153. 

provision  respecting  venue  in  Wales  not  confined  to  the  Lord- 
slup*s  Marches,  153. 
does  not  extend  to  appeals  of  murder,  153. 
repealed  as  to  domestic  treason,  153. 
does  not  extend  to  foreign  treason,  153. 

in  case  of  plundering  wrecks,  153. 
where  to  be  laid  when  offence  is  committed  in  Scotland  or  Ireland,  154. 

in  general  in  proper  county,  154. 

former  rule  as  to  bringing  stolen  goods  from  one  port  of  king- 
dom to  anotlier,  154. 

by  statute  against  party  bringing  stolen  goods,  venue  may  be  laid 
where  uiey  are  found,  154. 

against  receiver  of  stolen  goods  where  he  received  them,  154. 

in  case  of  robbing  the  mau  in  Scotland,  venue  where  ofiender 
arrested,  154. 
where  to  be  laid  when  offence  on  high  seas,  154. 

in'any  county  of  England  by  special  commission,  154. 

in  case  of  accessaries  in  an^  county  of  England,  154. 

in  case  of  destruction  of  ships  in  any  county,  155. 

all  offences  at  sea  in  any  county,  155. 

provision  43  Geo.  III.  cap.  113,  as  to  destroying  ships,  &c.  155. 

treasonable  practices  at  sea  in  any  county,  155. 
where  to  be  laid  when  offence  beyond  Uie  seas,  155. 

in  treasons  abroad  may  be  laid  so  as  to  be  tried  in  the  King's 
Bench,  except  that  peers  are  tried  by  their  peers,  155. 
king  need  not  sign  special  commission  to  try,  156. 

Ireland  was  without  the  realm  to  this  purpo&e  before  the  union,  156. 

Islands  without  the  realm  for  this  purpose,  156. 
trial  of  Irish  peers  before  the  union,  156. 
trial  of  Irish  peers  since  the  union,  156. 

murders,  accessaries,  and  manslaughter  in  any  county,  156. 

in  all  treasons  and  misprisions  of  treason  abroad  laid  in   any 
countyi  156. 

in  all  capital  crimes  in  Newfoundland  laid  in  any  county,  156. 

does  not  extend  to  smaller  offences  there,  156. 

in  case  of  firing  arsenals,  magazines,  &c.  in  any  county,  156. 

in  offences  against  governors  of  plantations  in  any  couniy,  156. 

10  cases  of  offences  by  public  officers  in  East  Indies  in  Mid- 
dlesex, 156. 
particular  points  and  constructiim  as  to  venue,  157* 

genesal  common  law  rule  still  the  same  as  to  locality  of,  l58i 

K.  B.  has  no  jurisdiction  over  crimes  abroad,  except  by  sta- 
tute, 158. 

if  any  part  of  of^'ence,  partly  abroad,  be  completed  in  Middlesex, 
venue  may  be  therr,  and  trial  in  K.  B.  158. 

Vol..  I,  5  D 
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offences  in  Bf  iddletez  tried  at  Old  Bailey,  158. 

Ml  indictment  for  forgery,  venue  must  not  be  laid  where  Dttering 

only  to(A  place,  158. 
acknowledg-meiit  of  guilt  in  ooe  county,  do  gromid  to  laj  veaue 

there,  158. 
post-mark  on  letter  not  sufficient  evidence  of  pablication  of  fibel 

in  county  where  venue  is  laid,  158. 
for  libellous  letter  party  may  be  indicted  where  put  into  tbe  pcftt 

office,  158. 
intercepted  letten  evidence  of  treason  in  county  where  wiit^ 

ten,  158. 
person  procuring  felony  to  be  done  by  a  party  iunocenty  may  be 

indicted  where  crime  was  completed,  159. 
person  sending  libel  from  Ireland  to  be  published  in  BGddkae^ 

triable  here,  159 
person  firing  from  shore  and  killing  at  aea»  triable  at  adninl^ 

sessions,  159. 
procuring  death  in  one  county  to  happen  in  another  where  tria- 
ble, 159. 
venue  in  treason,  and  proof  of,  be  laid  overt  acts  in,  159. 
venue  in  conspiracy  where  one  overt  act  was  doDCa  15% 
venue  in  embezzlement  by  a  servant,  159. 
venue  in  forgery,  and  what  evidence  to  support  it,  159. 
venue  in  perjury  in  a  town  hall,  159. 

venue  where  it  is  local  by  statute,  and  part  comnutled  abroio»  lA 
venue  rules  as  to,  not  so  strict  in  misdemeanours,  160u 
misprision  of  felony  might  be  laid  in  either  ooonty  in  case  «f 

stealing,  100. 
nuisance  in  one  county  affecting  public  in  another,  indictable  ia 

either,  160. 
where  party  may  be  indicted  for  not  repairing  road  nligiie 

tenure,  160. 
mode  of  stating  the  venue  in  indictment,  160l 
statement  of  venue  in  the  margin,  160. 

in  body  of  indictment  the  county  should  be  tttber  stated  or  re- 
ferred to,  160. 
when  two  counties  are  named  oforeMoid,  wUl  refer  to  the  las^  lOBL 
venue  in  the  margin  will  not  aid  defect  in  body,  IfiO. 
when  only  one  county  named,  county  afireaaid  will  suffice,  160> 
all  facts  should  be  laid  where  they  arose,  though  venoe  else* 

where,  161. 
in  murder,  stroke,  and  death,  laid  according  to  the  feet,  161. 
under  black  act  offence  should  be  shown  in  real  county,  thoi^ 

venue  in  another,  161. 
against  accessary  for  murder,  facta  roust  be  laid  truly,  161. 
rule  in  case  of  having  goods  in  one  place,  robbed  in  another,  16L 
offences  in  VVaies  should  be  so  laid,  though  tried  ia  Englaad,  16L 
offences  on  high  seas  roust  be  laid  as  occurring  there,  161. 
bow  to  state  offence  in  foreign  country,  16L 
offence  must  be  laid  in  some  parish  or  viUe»  and  why,  161, 3. 
what  is  a  ville,  162. 

formerly  if  no  such  ville  venire  came  from  body  of  the  county,  16S^ 
visne  may  be  from  the  neighbourhood  of  a  city,  162. 

except  from  London,  where  some  parish  or  ward  must  be 
stated,  162. 
not  sufficient  to  state  perjury  in  the  Guildhall  of  London,  163. 
how  offences  laid  when  wiiliin  the  liberty  of  Weatminsler,  163. 
no  visne  can  come  from  a  thing  incorpor'eali  163. 
place  stated  will  be  taken  as  a  ville  tiU contrary  appears,  163. 
if  there  is  no  such  place  as  stated,  defendant  may  plead  in  abate* 

ment,  163. 
if  no  such  place  process  on  indictment  is  void,  163. 
no  place  need  be  stated  to  a  mere  nonfeasance,  except  dotf 
■  local,  163. 

no  pUce  need  be  stated  in  indictment  for  barratry,  163. 
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^  all  facts  shoula  be  ttated  as  done  then  and  there^  163. 

then  and  there  mast  be  stated  to  both  assault  and  stroke  ia  mur- 
der»  164. 

not  necessary  to  repeat  each  time  the  whole  description  of 
▼enue,  164. 

iodictmeiit  for  receiving  stolen  goods  need  not  aver  tbe  stealing 
with  time  or  pjace,  164. 

transitory  act  not  material  may  be  laid  as  within  the  county.  164^ 

all  acts  stated  out  of  the  county  should  be  laid  with  scilicet  at 
▼enue.  164. 

public  nuisance  may  be  laid  us  near  to  houses  or  highway,  164. 

paneh  afvresaid,  bad  if  tbe  place  before  named  was  not  described 
as  a  parish,  164. 

Umn  aforeecidy  bad  if  no  town  before  named,  164. 

conclusion  of  law  need  ^not  be  averred  with  place^i  165* 
if  it  be  improperly  it  will  vitiate,  165. 

immaterial  circumstances  need  not  be  laid  with  any  venue,  165. 

instance  as  to  popish  priest  when  regarded  as  a  traitor,  165.  . 
'  offence  within  a  city,  which  is  also  a  county,  should  be  laid  with- 
in both,  165. 

word /rom  and.vn^o  have  an  exclusive  meaning,  1^5. 

consequences  of  mistake  in  statement  of  place,  lo5. 

verdict  will  not  aid  defect  in  stating  place,  165. 

then  and  ihere^  when  two  places  are  named,  will  vitiate,  165. 

repugnancy  in  the  conclusion  in  murder,  165. 

not  necessary  that  the  evidence  should  support  the  allegation  of 
place,  165. 
changing  venue,  166. 

may  be  after  removal  by  certiorari,  166.  * 

will  be  allowed  on  indiqtment  agaiuat  county  for  not  repairing 
bridge,  166. 

done  by  suggestion  on  the  roU«  166. 

suggestion  en  necessiiy  for  not  traversable,  166. 

court  will  not  allow  suggestion  for  without  manifest  occanon,  166. 

when  done  venue  remains  the  same,  166. 

in  the  case  of  offences  in  cities  and  towns  corporate,  tmder 
38  Geo.  III.  c  53. 
recognizance  for  costs  in,  166. 

further  provision  as  to  punishment  in  case  of,  166.   (See  Vemt/e^ 
Statement  of  pretentment  of  Jurors,  167. 

namea  of  all  the  Jurors  must  be  in  caption,  need  not  be  in  in- 
dictment, 167. 

most  be  eipressed  in  the  present  tense,  167. 
Mtme  ofdefendantt  167. 

mistake  in  can  only  be  taken  advantage  of  by  plea  in  abate- 
ment, 167. 

plea  of  abatement  allowed  for  mistake  in  Christian  name,  167- 

for  mistake  in  aumaroe,  167. 

if  the  sound  is  not  changed,  the  error  will  not  be  material,  167. 

if  two  names  of  the  same  derivation  are  changed  for  each  other, 
there  will  be  no  error,  167. 

whether  a  man  can  be  described,  with  alias  dictus  of  Christian 
name,  167.  and  n.  m. 

nan  may  be  described  by  alias  of  surname,  167. 

attMnder  avoided  by  error  in  name,  167* 

prosecutor  may  reply  to  plea  of  misnomer,  that  defendant  it 
known  by  both  names,  168. 

safest  to  allow  plea  in  abatement  for  mistake  in  name,  168. 

plea  in  abatement  merely  delays,  168. 

what  indictments  g^ood  without  naming  a  specific  person,  168. 

name  of  defendant  need  not  be  constantly  repeated,  168. 
Ad^Uivn  of  defendant,  168. 

necessary  to  state  at  common  law,  if  he  were  a  knight  or  of  higher 
degree,  168* 

prtnriikms  of  »tatQ(e  of  additloni  u  to  ttatement  o(  16$. 
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delect  in,  must  be  taken  ftdvmntage  of  bypW  in  abatement,  l<!i|. 
indictment  may  in  some  caaes  be  quashed  lor  waat  oft  166. 
party  cannot  demur  for  want  of,  168. 
meanings  of  **  eauie  and  deme^  as  to,  169* 
mu'^t  be  of  present  not  late  aef^rce,  169. 
must  not  be  of  foreign  dimities,  169. 
what  wlien  a  nobleman,  169. 
when  gentleman  is  a  proper  addition,  169. 
enumeration  of  legal  additions  of  degree,  169. 
when  defendant  is  a  .female,  170. 

when  two  names  of  dignity  defendant  must  be  ealled  bj  tlie 
highest,  170. 
i      esquire  may  be  styled  gentleman,  170- 

none  necesnary  in  indictments  against  a  peer  where  no  process  of 

outlawry  lies,  170. 
•mode  of  stating  a  title,  170. 

if  a  lady  be  denominated  spinster  she  may  plead  in  abatemeott  170. 
enumeration  of  additions  of  mystery,  170. 
no  words  of  reproach  will  be  good  additions,  171. 
additions  of  (office  bad,  171. 
**j[ai'mer'*  a  questionable  addition,  171. 
gen:  ieman  in  trade  to  be  described  as  such,  171. 
addition  of  residence,  171. 

must  be  s>ated  whenever  outlawry  lies,  171. 
when  sufficient  to  state  defendwit  of  a  town  or  city  gene- 
rally. 172 
when  hamlet  is  part  of  a  town  either  may  be  stated,  172. 
when  party  resides  occasionally  in  two  placet  cither  mi^ 

be  stated,  172. 
any  place  with  a  certain  name  sufficient,  172. 
general  descrtpiion  as  of  a  parish  primi  fiicie  good,  173. 
if  parish  includes  more  than  one  town  or  hamlet  the  proper 
place  must  be  specified,  172* 
,  mode  of  stating  when  two  towns  have  in  part  or  efitirely  the 

same  name.  172. 
good  as  iate  of  the  placfc  in  question,  172. 
party  may  be  described  as  of  one  place  late  of  aaotfaert  172. 
place  where  party  is  conversant  sufficient,  172. 
party  may   be  positively  described  as  late  of  a   ocftak 

place,  172 
*'  merchant  of  London,**  or  "  rector  of  »  parish"  l»d,  sal 

why,  173 
residence  of  wife  shown  by  stating  that  of  husband,  173). 
practice  to  describe  the  party  as  late  of  place  where  oficBoe 

committed,  173. 
advantages  of  This  course,  173 
should  never  he  after  the  alias  dictos,  173. 
should  be  repeated  after  the  name  of  each  defendant,  ITSp  4 
parties  of  the  same  name  how  distinguished,  174 
Statement  of  name  and  addition  of  third  perwna,  174. 

statute  of  additions  does  not  extend  to  third  persona,  174. 

no  addition  is  requisite  except  for  distinction,  174 

certainty  to  common  intent  sufficient,  174. 

certainty  to  common  intent  necessary,  174 

cases  when  it  will  suffice  to  state  "  some  peraon  anknovn*  is 

indictment,  174 
cannot  be  ailowed  when  persons  are  actually  known,  174 
name  of  party  killed   must   be  disclosed,  by  inqoestf   whca 

known,  175. 
in  indictnteni  for  burglary  and  stealing  in  a  dweUing,  name  ef 

owner  is  material,  175. 
in  indictment  for  shooting  in  a  house,  the  atatemcBl  of  the  mat 

of  the  owner  must  be  correct,  175. 
in  stealing  from  a  church,  the  property  need  be  laid  in  no  OM^  V%* 
how  to  lay  the  property  in  ca«B  of  aacriqs^  176. 
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bow  lo  lay  the  property  for  stealinfl^  from  a  j?rave,  176. 
whom  to  state  as  owner,  when  g^ooos  are  stolen  from  executor,  176m 
corporation,  must  be  described  in  corporate  name,  176. 
trustees  must  be  described  in  their  proper  names,  as  indivi- 

duals,  176. 
what  accuracy  of  description  sufficient,  177. 

parties  so  marked»  as  not  to  be  mistaken,  correctly  de-' 
scribed,  177. 
instances  6f  this  rule,  177. 
mere  christian  name  not  sufficient,  177. 
how  sons  of  peers  ou^ht  to  be  staled,  177.  [177. 

how  a  peer  of  Ireland  wks  described  before  the  Union, 
a  woman  may  be  described  by  her  maiden  name,  if  married  since 
•  offence,  177. 

no  one  need  be  named,  to  whom  forged  notes  are  disposed  of,  178* 
repugnancy  in  statement  of  name  will  vitiate,  178. 
importance  of  mistake  of  the  name  of  prosecutor,  178. 
when  on  miatskein  name,  defendant  may  be  conyicted  of  infcTior 
^       offence,  17a 
Statement  of  tkne^  179. 

day  and  year  roust  both,  in  general,  be  stated,  179. 

DO  time  need  be  averred  to  a  mere  omission,  179. 

no  time  necessary  in  parliamentary  impeachment,  179. 

tisual,  but  not  necessary,  to  speciK^  year  of  the  king,  179. 

how  time  was  stated  in  the  case  of  the  regicides,  179. 

day  after  Pentecost  sufficiently  certain,  179. 

utas  of  Easter  sufficient,  179. 

not  sufficient  to  lay  offence  between  two  days,  179. 

indictment  for  keeping  gaming  house,  on  divers  days,  good,  180. 

feast  of  St.  Peter  not  sufficient,  without  showing  which  is  ia* 

tended,  180, 
what  repugnancy  will  vitiate,  180. 
not  necessary  to  state  the  hour,  180. 
proper  to  state  an  hour  in  burglary,  180. 
in  indictment  under  39  Eliz.  c.  15.  necessary  to  state  '*  in  the  day 

time,"  180. 
time  necessary,  whenever  place  must  be  stated,  180. 
sufficient  to  refer  to  time  by  *<  tlien  and  there,"  181. 
•:  when  the  word  "  and*'  will  be  sufficient  to  connect  averments  of 
time,  181. 
in  robbery  and  murder,  181. 
the  word  **  immediately"  not  so  certain  as  **  then  and  there,**  181. 
the  word  **  being"  will  be  often  insufficient,  181. 
when  **  then  and  there"  render  repetition  unnecessary,  181,  3. 
*'  then  and  there"  more  certain  than  repetition  of  the  day  and 
year,  182. 
must  be  inserted  in  an  indictment  for  spoiling  clothes,  182. 
not  so  requisite  in  misdemeanours  as  in  felonies,  182. 
statement  of,  in  trespass,  182. 
statement  of,  in  forcible  entry,  182. 
in  homicide  th6  day,  botli  of  death  and  stroke,  must  be  stated, 

and  why,  182. 
in  murder,  indictment  vitiated  by  repugnancy  as  to  time,  183. 
better  in  murder  to  conclude  without  mentioning  timr:,  183. 
in  rescues,  day  both  arrest  and  rescue  roust  be  shown,  183. 
how  far  time  shown  in  rescues,  by  **  then  and  there,"  183* 
when  time  for  prosecution  is  limited,  it  should  appear  to  be  within 

the  perioa,  183. 
the  word  *<  until"  may  be  construed  exclusive  or  incIusiTe,  ac- 
cording to  context,  183. 
^'  until,"  when  Uken  inclusively,  183. 
the  word  '*  to"  may  have  either  an  exclusi?e  or  inclusive  mean* 

ing,  183. 
never  necessary  to  prove  exact  time,  laid  in  indictments  183. 
hour  need  not  be  exactly  proved  in  burgUry^  183. 
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overt  acta  of  tretion  may  be  proved  on  a  difTerent  day  froin  that 

laid,  183.  [183. 

unnecessary  allegation  of  time  may  be  rejected  at  surpluaaiseb 
beuer,  especially  in  treason^  to  state  the  time  correctly*  and  wl7« 

183. 
wlien  offence  committed  by  acts  at  several  timea*  they  may  be 

stated  at  the  same  time.  183. 
in  high  treason*  overt  acts*  at  difierent  times,  may  be  faod  nm  one 

day,  185. 
on  second  indictment*  defendant  may  show  sane  time  to  be 

meant,  185. 
oflTence  laid  on  impossible  day*  will  vitiate*  185. 
it  will  be  bad,  if  offence  be  stated  as  done  at  difierent  tiiiiet»  185. 
no  defect  as  to  time*  aided  by  verdict*  186, 
SdHcet,  V9e  9f,  1B6. 

stated  by  U>rd  Hobart.  186. 

proof  that  it  is  of  no  real  use,  186. 

m  indictment  for  extortion,  not  necessary  to  prove  the 

though  no  scilicet,  187. 
in  cases  wiiere  true  sum  must  be  set  forth*  scilicet  will  not 

licve,  187. 
may  possibly  be  of  use  in  describing  a  contract*  187. 
JDeteripHon  of  Offence.  187. 

what  it  is  necessary  to  state*  187. 
.  general  rules,  187. 
examples  of  particular  cases,  187- 

in  escape  original  imprisonment  must  be  stated*  187. 

in  coinmg  kind  of  money  imitated  must  be  shown,  187. 

in  perjury,  oath  must  appear  to  have  been  taken  in  ' 
proceeding,  188. 

in  indictment,  for  refusing  an  olEce*  mode  of  election  imist 
be  shown,  18& 

all  facts  necessary  to  offence  roust  be  shown*  188. 

distinction  t>etveen  things  themselves  unlawful,  and 
prohibita*  188. 

conclusion  nf  law  need  not  be  stated*  188b 

no  indictment  can  charge  general  bad  conduct*  188^ 

no  indistinct  accusation  good,  188. 

false  pretences  must  be  set  fcMth  in  indictment*  fa 

money  by,  189.  [189. 

falsehood  must  be  averred,  in  indictment,  for  false  pretences, 
\  in  indictments  for  perjury  and  threatening  letters*  most  set 

forth  exact  copy*  189. 

exceptions  in  cases  of  barratry,  scolding*  and  keeping  bawdy 
houses,  189. 
in  description,  each  crime  rests  on  its  own  foundation*  19(X 
facts  must  be  so  set  forth,  as  that  defendant,  can  answer  them* 
mere  aggravation  need  not  be  stated,  190.  £1901 

instrument  of  death  stated  in  indictments  for  murder*  190. 
exceptions  in  a  statute  need  not  be  negatived*  and  exaxnplea  of* 
all  matters  of  defence  must  come  from  prisoner*  191.  [190. 

conclusion  of  law  need  not  be  stated,  except  in  murder*  191- 
when  notice  to  defendant  must  be  averred,  19%  [191. 

when  unnecessary  averments  may  be  reiected   as   surplasage* 
distinction  as  to  proof  between  material  and  immaterial  aver^ 

ments,  191. 
jury  may  reject  part  of  indictment  unproved,  191. 
best  not  to  inbert  unnecessary  allegations,  and  why*  191. 
grand  jury  cannot  find  part  of  a  count,  191. 
when  an  evil  intent  must  be  stated,  191. 

not  in  indictment  for  seditious  words,  191. 
when  averment  of  knowledge  needless*  192. 
in  perjury,  all  must  be  proved  continuously  as  set  ibrtb*  193. 
how  written  instruments  may  be  prefaced*  192. 
meaning  and  use  of  **  purport"  and  ^  Icnorj"  ISSL 
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meaning  of  older  terms,  respecting  recital  of  writings,  192. 
how  writings  must  be  set  forth  in  perjury,  forgery,  and  threaten* 

ing  letters,  193. 
with  what  accuracy  written  instruments  must  be  set  forth,  193. 
how  parts  of  writings  should  be  stated  not  continuous,  193. 
ttatement  of  qumaity^  number^  and  vo/ue,  193. 
what  certainty  sufficient  in,  193. 
in  theft  value  must  be  shown,  and  why,  194% 
same  certainty  in  description  of  goods,  as  in  declaration  in 
trespass,  194.  [194. 

usual  to  set  forth  the  value  of  the  instrument  in  murder, 
offence  must  not  be  stated  in  the  disjunctive,  194 
offence  must  not  be  stated  by  way  of  recital,  194* 
mere  matter  of  inducement  may  be  stated  by  way  of  recital, 
charge  must  not  be  stated  argumentalively,  195.  [194. 

no  repugnance  must  be  allowed  in  the  description,  195. 

to  state  that  defendant  forged  an  instrument,  whereby  a 

party  was  bound,  bad,  195. 
to  state  a  peaceable  entry  and  forcible  disseisin,  as  at  the 
same  time,  bad,  195.  [195. 

to  charge  party  with  feloniously  cutting  down  trees,  bad, 
relative  pronoun,  referring  to  two  antecedents,  had,  195. 
variance  between  purport  and  recital,  bad,  195.  [195. 

when  repugnant  expressions  may  be  thrown  out  as  turpbuage^ 
when  the  word  "  felonious**  may  be  rejected,  195. 
when  a  wrong  name  may  be  rejected,  195. 
when  contradictory  words  may  be  thrown  out,  195. 
general  rule  as  to  rejection  of  repugnant  words  or  allega- 
tions, 195. 
where  two  meanings  may  be  put  oh  wnrtls,  that  which  sup- 
ports the  charge  will  be  adopted,  195. 
mere  surplusage  will  not  vitiate,  195. 

conclusion  against  the  statute  may  always  be  thrown  out,  195. 
«*  commonly  called*'  before  addition  will  not  vitiate,  195. 
word  **  there**  may  be  rejected,  when  there  is  no  pUice  to 
which  it  refers,  195. 
clerical  apd  grammatical  errors  will  not  vitiate,  195. 

unless  they  change  the  word,  or  obscure  the  meaning,  195. 
old  law  respecting  bad  Latin,  195. 
'    certainty  to  common  intent  is  all  that  is  required,  195. 
nice  and  technical  objections  too  much  suffered  to  pre- 
vail, 195,  6. 
Techtdcal  language  ofttating  offence,  196L 
some  terms  absolutely  requisite,  196. 
others  usual,  but  unnecessary,  196. 

"not  having  the  fear  of  God,  but  being  moved  and  seduced,  Sec** 
'  never  material,  196. 

not  to  be   averred  where  offence  is  merely  malum  pro^ 
hibitum,196. 
^"oiet  armU,**  necessary  in  cases  of  actual  violence,  196.     « 

not  necessary  for  cheats,  nonfeasances,  and  wrongs,  unat- 
tended with  force,  ^96. 
formerly  followed  by  other  words,  196* 
other  terms  rendered  unnecessary,  by  27  Hen.  VIII.  c.  8, 196. 
doubt  whether  the  occasion  for  "  vi  et  arinitt*'  was  noi  done 

awa)r,  196. 
better  opinion  that  ''vi  et  armis*'  are  still  requisite,  198. 
safe  to  insert  whenever  the  offence  is  forcible  or  public,  198. 
"  unlawfuUy,**  never  necessary  in  indictments  at  common  law,  198. 
unnecessary  in  case  of  riot,  198. 

necessary  when  employed  by  statute  creating  offence,  198. 
^  knffwhtghfy    will  supply  the  place  of  a  positive  averroei.t  of 
knowledge,  198. 
^  necessary  when  knowledge  is  essential  to  the  crime,  198. 

if  itnnecessarily  inserted  maybe  rejected  as  surplusage,  198. 
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**  traitorously  y"  necetitty  in  treitoo,  199. 
*'  burg^lariounly."  neces»Ery  in  burglary,  199. 
"  feloniously,"  necessary  in  felony,  199. 
how,  in  treason,  offenee  must  b$  laid  against  allegiance^  199. 
not  Becessary  to  aver  overt  act  in  treason  be  comroitied  traitor^ 
ously,  199.  [199L 

in  inferior  treasons,  feloniously  and  traitorously  both  inserted, 
how  murder  and  petit  treason  may  be  jointly  charged,  200l 
terms  necessary  in  indjciroents  for  murder,  200. 
**  malice  aforethought,"  200. 
"  murder,"  200. 
•«  struck,"  200. 

allegation,  that  the  wound  or  blow  was  **  m»rtal^**  200. 
terms  requisite  in  indictments  for  rape,  200. 

**  feloniously  ravished  and  carnally  knew,"  20O. 
doubts  whether  **  carnally  knew"  is  necessary,  20O. 
in  indictment  for  sodomy,  terms  of  act,  taking  away  clergy,  most 

.  be  observed,  200. 
**  feloniously  did  maim,"  necessary  in  case  of  mayhem,  201. 
essential  words  in  burglary,  201. 
'    "*  '*  burglariously  broke  and  entered  the  dwelling-houae  in  the 

night  time,"  201. 
a  felony  should  be  charged,  20L  [201. 

"  took  and  canied  away,"  &c.  necessary  in  sirofple  larceny, 
"  feloniously  and  against  the  will,"  in  indictments  for  rob- 
bery, 201. 
nsual  also  to  state  putting  in  fear,  201. 
•*  violently,"  not  requisite,  201. 
**  feloniously  and  piratically,"  in  indictment  for  piracy,  "201. 
barrators  snd  scolds  must  be  so  termed  in  indictments,  201. 
■*  riot"  must  be  stated  in  all  iinltctments,  for  that  crime,  201. 
**  maintained,"  in  indictments,  for  maintenance,  20L 
'<  with  strong  hand,"  for  forcible  entry,  201. 
what  are  words  of  mere  ag^gravation,  201. 
averment  of  intent  must  be  accurate,  201* 
instance  in  case  of  burglary,  201. 
different  intents  may  be  laid  in  different  cooDts*  203. 
ConeftMtMt  ofindictmeni^  202<  y 

immaterial  bcntences  usually  inserted,  202. 

*'  to  the  common  nuisance,"  &c.  necessary  in  indictmeati  for 

nuisance,  &c.  202. 
"  in  contempt,"  &c.  generally  unnecessary,  202. 
*'  against  the  peace,"  fcc^when  necessary,  202. 

need  not  be  inseiteJ  for  nonfeasance  at  common  law,  202. 

must  be  inserted  for  nonfeasance  on  statute,  202. 

the  peace  must  be  alleged  to  be  the  kmg'«,  202. 

when  offence  in  former  reign,  must  be  against  the  pewe  rf 

the  late  knig,  203. 
if  the  indictment  was  found  in  former  reign  it  will  be  good 

as  then  framed,  203. 
when  offence,  partly  in  both,  must  be  against  the  peaoe  of 

both,  203. 
against  peace  of  both,  in  indictment  for  regicide,  203. 
if  offence  was  entirely  in  preceding  reign^  **  andtftheprtatpi 
JSng^'  will  not  vitiate,  203, 
"  crown  and  dignity,'*  not  material,  203. 
Several  counts  in  indictmenU,  20i. 
r^sons  why  proper,  204. 

grand  jury  cannot  find  part  of  count,  as  petit  jury  may,  90C  ^ 
foloniously   breaking  out«  joined    with    larceny,    in  dweifio^- 

house,  204. 
counts,  wiUi  several  intenta  averred  in  buiglazy,  204. 
no  objection  to  the  ioinder  of  several  counts,  204. 
reasoning  to  show  the  legality  of  joining  several  county  904.  ^ 
eveiy  count  Bhould  chnge  the  offence  as  distinct,  and  why,  29S' 
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'*  the  jurors,  aforeraid,  &c.  further  present,'*  must  be  repeated, 

205. 
defects  in  some  counts  will  not  prejudice  otliers,  and  why,  ^05. 
in  perjuror,  if  all  assignments  wrong  but  one,  that  will  support 
conviction,  205.  [205. 

court  will  not  strike  out  counts  after  Indictment  found,  and  why, 
defendant  in  second  count  may  be  referred  to  as  **  the  said,"  205. 
reference  in  one  count  to  a  writing  defectively  recited  in  ano« 

ther,  bad,  206. 
when  part  of  a  coufit  may  be  found  on  the  trial,  206. 

in  burg>lary,  ri^ktly  laid,  prisoner  may  he  found  piilty  of 

stealing  to  value  of  40s.,  206, 
in  burglary  may  be  found  guilty  of  simple  larceny,  206. 
in  robbery  may  be  found  guilty  of  simple  larceny,  206. 
in  capital  larceny,  under  statute,  may  be  convicted  of  sim- 
ple larceny,  206. 
.  in  petit  treason  may  be  convicted  of  murder,  or  man&laugh- 
ter,  206. 
in  murder,  of  manslaughter,  206, 
in  privately  stealing,  of  common  larceny,  206. 
in  manslaughter,  on  the  statute  of  stii^bing^  of  common 

manslaughter,  206. 
in  grand  larceny,  of  petit  larceny,  206.  [only,  206. 

in  charge  of  composing  and  printing  a  libel,  of  printing 
eeneral  observations  of  lord' Ellcnborough,  206. 
Ulony  cannot  be  reduced  to  misdemeanour,,  and  why,  207. 
on  special  verdict,  in  felony,  sentence  for  misdemeanotir 

cannot  be  given,  207. 
on  verdict  guilty  of  trespass,  party  must  be  acquitted,  207. 
if  no  felonious  intent  is  proved  in  burglary,  party  must  be 

acquitted,  207. 
on  conviction  of  rescue,  indictment  bad  as  to  rescue,  party 

cannot  be  sentenced  for  common  assault,  207. 
on  special  verdict  in  robbery,  finding  only  a  taking,  no  judg- 
ment can  be  £^ven,  207. 
when  fresh  indictment  may  be  preferred,  207, 8. 

Joinder  of  several  Offences  in  Indictment,  208.  .  [why,  208. 

no  more  than  one  felony  should,  in  general,  be  chaived,  and 
court  may,  in  their  discretion  quash,  u  charge  be  double,  208. 
in  point  of  law  several  offences  of  same  degree  may  be  joined* 

208.  [judgment,  208. 
joinder  of  several  offences  no  ^und  of  demurrer  or  arrest  of 
party  may  be  indicted  for  solicitug  both  to  mutiny  and  treasoiit 

208. 
in  arson  counts  may  be  joined  at  common  law  and  statute,  208. 
robbery  and  privately  stealing  charged  in  same  indictment,  208. 
burglary  and  theft,  forcible  entry  and  detainer  may  be  united* 

208. 
uttering  several  forged  receipts  at  same  time,  may  be  stated  in 

several  counts,  208. 
counts  for  embezzlement  and  larceny  may  be  joined,  209. 
several  misdemeanours'  may  be  join^  without  danger,  209.    . 
in  case  of  misdemeanours  the  mdictment  will  not  be  quashed, 

209.  [under  one  indictment,  209. 
it  is  the  practice  to  admit  evidence  of  several  assaults  and  libels 
assault  on  several  individuals  may  be  joined,  209. 

reason  of  difference  between  civU  and  criminal  proceedings,  209. 

indictment  for  libel  on  trustees  may  charge  it  as  against  indivi- 
duals of  them,  209. 

no  objection  on  demurrer  that  several  defendants  are  charged 
in  several  counts,  209. 

care  must  be  taken  not  to  confound  the  evidence,  209. 

misjoinder  must  bo*  avoided,  209.  [209. 

misjoinder  may  be  avoided  by  entering  judgment  on  one  count. 

Vol.  I.  5E 
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no  objection  that  puniflbment  is  certain  on  one  count,  and  dia- 

cretionaiy  on  another,  209. 
count  for  assault  in  consequence  of  gaming,  and  assault  at  com- 
mon law,  may  be  joined,  210. 
if  two  charges,  one  of  wmch  only  is  good,  judgment  may  be 

giTen  on  it,  210. 
part  of  indictment  may  be  good,  and  part  defective,  210. 
Joinder  rf  teveral  Defendants,  J^rindpals,  and  Accenarimy  210. 

law  of  principals  in  first  and  second  deme,  210.  (SeePrtncs^ai*.) 
kw  of  accassaries  before  and  after  the  fact,  216.  (See  Acee»9€aiee') 
joinder  of  principals  in  sex^oiMi  deeree,  213- 

on  indictment  of  principal  in  nrst  and  second  degree,  latter 

may  be  convicted  alone,  213. 
indictment  will  be  supported,  though  the  par^  charged  as 

aider  killed  and  others  were  aiders,  214. 
indictment  may  charge  all  as  priiwapals  in  first  degree,  214. 
indictment  under  the  black  act,  against  three  for  shooting, 
good,  214.  [dergy,  214. 

exceptions,  where  principal  in  first  degree  only  ia  outed  of 
if  one  agree  to  felony,  but  repent  and  leave  others  before 

its  commission,  he  is  guiltless,  214. 
where  one  of  two  is  certainly  gui%,  and  it  cannot  be  found 

out  which,  both  must  be  acquitted,  214. 

on  indictment  for  private  stealing,  a  eompamon  may  be  con* 

victed  of  larceny,  214. 

joinder  of  principals  in  general,  220.  [minals,  220. 

several  may  he  joined  where  the  act  admits  of  sevenl  oi- 

several  cannot  be  joined  for  carrying  on  trade,  not  being 

qualified,  220. 
several  cannot  be  joined  in  perjury,  and  why,  221. 
several  cannot  be  joined  for  oeing  scolds  and  barratcns,  221. 
several  cannot  be  joined  for  neglecting  to  repair  pavement, 

several  cannot  be  joined  for  n^lect  of  attending  cburch, 
several  parishes  cannot  be  joined  for  not  repairinghi^vaj, 
several  may  be  joined  for  publishing  a  libet  221.  [231. 

persons  concerned  in  the  same  crime  in  difierent  d^ecs 
may  be  joined,  221.  (22L 

all  may  be  laid  as  doing  the  act,  though  some  only  uded, 

in  case  of  treason,  by  receiving  a  trsitor,  the  *-*-^ 
ment  must  be  special,  221. 

in  indictment  against  principal  in  second  degree, 
of  abetting  need  not  be  shown,  221. 

to  charge  a  man  witli  mere  presence,  is  bad,  221. 

how  to  aver  abetting  in  hoimcide,  221. 

abetting  in  murder  must  be  laid  on  the  day,  not  of 
stroke  but  death,  222. 

all  aiding  in  obtaining  money  on  false  pretences  may 
be  lointly  indicted,  222. 

wife  and  stran^r  may  be  joined  for  murder  of  hnaband, 
though^it  IS  petit  treason  in  her,  222. 

how  to  describe  murder  and  petit  treason  in  the  same 
indictment,  222. 

party  guilty  of  murder  and  another  of  manahngfater  in 
same  death,  may  be  joined,  222. 

jury  may  find  one  guilty  of  murder,  and  one  of  man- 
slaughter, on  trial,  222. 

grand  jury  cannot  find  a  bill  thus,  where  several  par- 
ties indicted;  222.  [ed,  222. 
sometimes  several  persons  for  several  crimes  may  be  join- 

in  this  case  the  word  eeveraUy  must  be  inserted,  223. 

court  will  quash  if  the  proceeding  appears  oppressive, 

four  persons  may  be  indicted  for  erecting  inns  as 
iHon  nuisances,  223. 
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sevenu  may  be  thus  indicted  for  kifeeping  disorderly 

houses,  223.  [same  kind,  223. 

to  vanunt  such  joinder,  the  offence  must  be  of  the 

.when  several  are  joined,  some  may  be  found  guilty  and 

others  acquitted,  223. 
in  case  of  conspiracy  and  riot,  one  cannot  be  convicted 
alone,  223.  [223. 

best  to  include  all  guilty  in  one  indictment  for  sedition, 
when  indictment  will  be  defective  from  including  too  many, 
223.  [veral,  223. 

no  inconvenience  can  result  to  any  from  the  joinder  of  se- 
joinder  of  accessaries  in  indictment,  224.  [224. 

more  usual,  at  common  law,  to  join  accessary  and  principal, 
course  of  pleading  when  this  is  done,  224. 
mode  of  stating  guilt  of  accessary  before  indictment, 
mode  of  statins'  guilt  of  accessary  after,  224. 
averment  of  knowledge  necessaiy  against  accessaiy 
after,  224.  [224. 

not  necessary  to  use  the  word  aeceuary  in  indictment, 
not  necessary  in  indictment,  including  accessary,  to  set 
out  the  nieans  of  his  guilt,  225. 
indictment  against  accessary  alone  need  only  redte  record 

of  conviction,  225. 
on  trial  of  accessary,  he  may  dispute  principal's  guilt,  225. 
if  the  conviction  of  the  principal  is  erroneous,  accessary 

must  be  acquitted,  225. 
venue  in  indictments  against  accessaries,  225.     (See  ante, 

subdivision  of  Venue.) 
allegation  of  place  where  the  g^t  of  accessary  was  in  dif- 
ferent countjr  from  that  of  principal,  225. 
not  necessary  in  mdictment  against  accessary  to  aver  judg- 
ment on  principal,^226.  -  [22o. 
.    receivers  of  stolen  goods  indictable  though  thief  unknown, 
not  necessary  to  aver  in  such  indictment  that  thief  can- 
not be  taken,  226. 
when  statute  takes  away  clei^  from  uders,  it  does  not  ex- 
clude accessaries  aher,  &6. 
Indictment  «n  Statutetf  227.' 

all  common  law  rules  appl^  to,  227. 

means  must  appear  in  indictments  for  obtaining  money  under 

false  pretences,  227. 
in  convictions  statute  must  be  pursued,  227. 
when  and  how  it  is  necessary  to  recite  the  statute,  227. 

never  a  public  act,  227.  * 

if  public  act  be  misrecited,  and  the  conclusion  be  contraiy 

to  the  form  of  the  said  statute,  it  will  be  bad,  228. 
if  public  act  be  misrecited,  and  the  indictment  conclude 

without  taid,  it  will  be  good,  228. 
private  act  must  be  set  forth,  and  variance  fatal,  228. 
error  in  setting  out  private  act  must  be  shown  to  the  court, 

or  they  will  not  notice  it,  228. 
never  necessary  to  state  on  what  day  the  act  was  made,  228. 
if  day  be  incorrectly  stated  it  may  be  fatal,  !^8. 
how  to  state  day  when  parliament  was  summoned  and  pro- 
rogued, 228.  [tion,  228. 
when  bad,  to  state  it  as  sitting  on  the  day  of  its  proroga- 
repugnancy  in  setting  out  time  when  parliament  hohfen 

will  vitiate,  229. 
when  mistake  in  form  which  act  is  to  operate  material,  229. 
day  and  year  now  always  to  be  en^prsed  on  acts,  2^. 
seems  that  it  need  not  be  stated  where  parliament  was 
erroneous  statement  of  place  vicious,  229.      [holden,  229.  ; 
title  and  preamble  of  act  need  never  be  recited,  229. 

if  recited  wrong,  variance  fatal  if  conclunon  be  against 
the  wid  statute,  229,  230. 
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ituUcari,  instead  of  indicfari^  hoklen  a  fatal  Tariaaoe, 
reasons  why  thin  seemft  doubtrul,*  330*  [33(L 

how  the  purview  of  private  act  must  be  recited,  230. 
if  fnatenally  defective  indictnaent  will  be  bad,  23QL 
atnall  errors  which  have' been  bolden  to  vitiate,  SSO. 
""  alterations  of  letters  bolden  not  esaential,  231. 
former  strictness  considerably  relaxed,  231. 
at  present,  merely  superfluous  words  may  be  re- 
jected, 231.  [2SL 
when  detective,  recital  of  public  act  may  be  rejected, 
reason  why  more  dangerous  to  misrecite  paUtc  tban 
private  act,  s3l. 
mode  of  stating  offence  as  in  the  statute,  231. 

all  circumstances  in  the  act  must  be  stated,  231, 232. 
whether  the  act  creates  the  offence,  or  only  takes  away 

-clergy,  there  is  no  difference,  232 
conclusion  against  the  form,  8bc.  will  not  aid  defective 
statement  of  crime,  232. 
the  fullest  description  will  not  suffice  witbout  obaenriiig  the 
terms  of  the  act,  232 
instance  in  case  of  highway  robbery,  232. 
instance  in  case  of  assault  with  intent  to  rob»  232. 
insiance  in  prxmunire,  232. 
instances  in  convictions  on  penal  statutes,  232. 
when  not  necessary  to  follow  act  which  regulates  place  of 
trial,  233 
when  not  necessary  to  negative  provisoes  and  ezceptioiia,  233. 
when  provisoes  are  in  distinct  clauses,  233. 
even  when  they  are  mentioned  in  purview,  233. 
exceptions  furnish  matter  of  defence,  and  must  be  tlwwii  by 

prisoner,  233. 
against  receiver  of  stolen  goods  need  not  aver  that  principal 

is  not  taken,  233. 
in  indictment  for  being  absent  from  church  m>t  necetsaiy  le 
deny  excuse,  233. 
wheiv  necessary  to  negative  exceptions  and  proviaoea,  233. 
when  contained  in  the  enacting  clause,  233. 
on  8  &  9  W.  Ill:  c.  26.  must  aver  money  not  to  be  cot 

Sieces,  234. 
ictment  for  keeping  coining  presa  must  negadve  all  m 
excuses,  234. 
information  for  importing  goods  from  Holland  must  show 

they  are  not  gfrown  here,  234. 
convictions  on  penal  statutes  more  strict  than  in<&ctmeirt% 
and  why,  234. 
in  them  all  exceptions  mtist  be  negatived,  234. 
where  statute  is  recent  usual  to  aver  ofience  as  after  it 
-  passed,  233. 
does  not  seem  ever  requisite,  233. 
where  prosecution  is  limited  no  averment  that  it  it 
time  needful,  235. 
how  far  defendant  must  be  brougiit  within  the  statutable  de- 
scription of  offenders  under  it,  235, 
sufficient  to  say  that  defendant  being  bo  did  the  act  compbined 

of,  235. 
to  oust  the  defendant  of  clergy  he  may  be  charged  in  disjoac- 
tive,  235. 
in  or  near  the  highway  sufficient  in  case  of  robbery,  235. 
how  far  the  technicid  words  used  in  the  statute  must  be  oIk 
«erved,  235.  (235. 

must,  in  general,  be  attended  to  with  greatest  accuracy, 
"  ravished"  necessan^  in  case  of  rape,  235. 
wilfully'*  in  case  of  perjury  on  statute,  235. 
wvlfully  and  maliciously'''  on  Black  act,  236. 
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<<  with  intent  to  strike/'  in  indictments  on  5  &  6  Edw.  VT. 

c.  4.,  236. 
averment  that  '*  the  goods  were  then  coming  to  market  to 

be  solcl,"  in  forestalling  on  5  &  6  Ed.  VI.  c.  14.,  236. 
in  engrossing  on  5  &  6  Edw.  VI.  c.  14.  that  he  "  engrossed 

by  buying,"  236. 
on  7  Geo.  H.  c.  21.  the  words.  *'  offensive  weapon,"  or  me- 
naces, roust  be  inserted,  236. 
in  treason,  overt  act  of  compassing  the  king^s  death  Uud  to 
be  the  death  itself,  236.  [236. 

words  in  act  taking  away  clergy  must  be  equally  observed, 
in  some  cases  this  strictness  has  been  relaxed,  2^6. 
against  accessary  before  **  excite,  procure,  and  move,"  hold- 
en  equivalent  to  "  command,  or  counsel,"  237. 
singular  reason  for  this  construction,  237. 
indictmentfor  obtaining  money  under  false  pretences,  need 

not  say  falsely  pretended,  237. 
in  all  cases  safe  strictly  to  follow  the  statute,  237. 
said  that  if  act  be  recited  the  general  concluaon  will  aid  a  sin- 
gle variance,  237. 
reason  of  this  opinion,  237. 
seems  to  be  fallacious,  and  why,  237. 
when  oflTence  exists  at  common  law,  indictment  may  be  good,  re- 
jecting conclusion,  238. 
conclusion  "  contrary  to  the  form,**  &c. 

must  be  where  no  offence  at  common  law,  238. 

must  be  when  offence  at  common  law  is  made  a  higher 

crime,  238. 
need  not  be  when  statute  merely  takes  away  clergy,  239. 

if  inserted  may  be  rejected  as  superOuous,  239. 
need  not  be  if  act  merely  alter  a  rule  of  e^dence,  239. 
may  be  or  not  where  offence  at  common  law  is  declared  by 

statute,  239 
when  conclusion  must  be  in  the  plural,  239.  [239,  240. 

seems  not  where  several  acts  relate  to  same  offence, 
jsafer  when  one  act  revives  another,  240. 
not  when  one  act  qualifies  another,  240. 
should  when  one  act  creates  offence  and  snother  adds 
penalty,  240.  [240. 

not  in  penal  action  under   these  circumstances, 
seems  that  it  need  not  where  an  act  directs  another  to 
•  be  executed  in  a  new  case,  240. 

not  where  act  continues,  explains  or  regulates,  240. 
said  that  unng  the  plural  for  singular  is  fatal,  240, 

sed  quxre.  « 

singular  mode  recommended  of  obviating  these  diffi- 
culties, 240. 
Coruequencei  q/*  vnnecetsary  lengthy  Uc.  of  ituUctmenty  241.  * 

court  will  refer  it  to  the  master,  241. 
reference  under  23  Geo.  II.  c.  11.  s.  1.  and  officer  forced  to  bear 

expense,  241. 
if  indictment  be  drawn  improperly  by  clerk  of  the  peace  he  must 

draw  another,  241. 
fee  to  clerk  of  peace  in  treason  and  felony,  3t.  241. 
no  limit  to  fee  in  indictments  for  misdemeanours,  241. 
clerk  liable  to  punishment  for  concealing  indictment,  241. 
seems  clerk  has  no  lien  on  indictment  for  his  fees»  241. 
When  a  variance  -mil  be  fatalt  241. 

time,  place,  quantity,  &c.  need  not  in  general  be  accurate,  241. 
time  laid  to  be  in  the  night  in  burglary  material,  241, 242. 
when  allegation  unproved  may  be  left  as  surplusage,  342. 
accuracy  of  setting  out,  written  instrument  summary  «i  to,  242. 
depaired  for  despaired  no  variance,  242. 
imdertood  for  understood,  no  variance^  342. 
reoeiv'd  fbr  Kcetved,  no'  viriance,  242. 
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'  Segrave  for  Saigrare,  no  vtritnce,  242« 

when  it  maj  be  rejected,  242. 
miarechal  of  tit  te  of  bill  in  chancery  in  penury  on  imnate- 

rial,  242. 
any  vartance  in  the  sense  will  be  fatal,  342. 
a  j  uderoent  stated  in  tiie  wron|p  term,  342. 
mistake  in  associate's  name  m  penury  on  Nisi  Ptius 

roll,  243. 
word  supplied  in  perjury,  to  make  sense,  243. 
mistake  in  action  tor  malicious  prosecutions,  243. 
terms  and  expressions,  when  the  churge  is  founded  on 

them,  material,  243. 
*'  1"  added  to  reciul  of  forged  will  vitiates,  243.       ' 
accuracy  required  in  statement  of  false  pretences,  343. 
.  in  perjury  the  whole  matter  must  be  correct*  343- 
perjury  at  assizes  may  be  laid  before  one  jud^,  343. 
if  defendant  is  charged  with  two  acts  it  will  suffice  to 

prove  one,  243. 
when  offence  is  stated  to  be  in  the  dwelling  house  tbird 

Jwrson,  his  name  must  be  rightly  stated,  344. 
ictment  for  stealing  from  lodgings  contract  oust 
be  correctly  stated,  244 
Amendmentf  of  ItuHctmenta,  244. 

indictments  not  within  bUtutes  of  amendments,  244. 
indictment  uuiy  amendable  by  consent  of  grand  jury*  244. 

exception  in  London,  and  why,  344 

common  practice  for  jury  to  consent  to  amendment  of  cmin 
in  form,  244. 
criminal  informations  amendable  at  any  time,  245. 

even  before  judge  in  chambers,  245. 

clerical  exception  in  caption  set  right  after  verdict,  245. 

reason   for   distinction   between   informations  md  in^ct- 
ments,  245. 
no  real  distinction  between  felonies  and  misdemeanoursv  345. 
general  reiiult    that  no  indictment  can  be  ankended  in  sab- 
stance,  245. 
fy/ien  indkimentt  may  be  qtuuhed,  245. 

discretionary  power  of  court  to  quash  when  defective,  345. 

any  one  may  buggest  defect  as  amicus  curie,  346. 

discretion  of  court  regulated  by  certain  principles,  246. 

when  court  will  not  quash  at  cksire  of  prosecutor,  346. 

wheti  court  will  quash  on  request  of  prosecutor,  346. 

when  another  indictment  will  be  substituted  by  consent,  346u 

court  will  not  quash  after  forfeiture  of  recognizance,  346. 

court  will  quash  ex  officio  information  on  motion  of  attorney 

general,  246. 
court  will  not  quash  an  Information  in  crown  office^  and  why,  346. 
*  cases  where  court  will  not  quash  on  application  of  defendant,  346. 

never  in  treason  or  felony,  347. 
never  in  great  public  offences,  247. 
not  where  riotous  assemblies,  274. 
not  for  a  nuisance  without  affidavit  that  it  it  removed,  347. 
not  against  overseers  for  not  paying  over  money,  347. 
not  for  violence  or  forcible  entry,  247. 
not  for  disturbance  in  church,  247. 
not  for  enticing  away  servant,  247. 
not  for  using  false  weights  and  measareii#347. 
cases  in  which  the  court  will  quash  on  application  of  defendant,  348. 

when  court  has  no  jurisdiction  as  peijury  at  common  law  at 

scbsions,  24d. 
for  exercising  trade  contrary  to  the  custom  of  a  city,  348. 
for  small  ofiences  when  material  averment  is  oauUed,  348, 
when  the  oath  of  the  jurors  is  not  stated,  248. 
when  the  Caption  calls  indictmetUi  bills,  349* 
when  the  cliarge  is  expressed  merely  by  way  of  recital,  349. 
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the  omiBuona  of  against  the  form*  kc*  on  a  statute  no  ground,  249. 

court  must  quash  the  whole  if  at  all,  249. 

court  will  guard  agaiost  collusion,  249. 

court  by  statute  forbidden  to  quash  in  high  treason  till  after 
plea,  249. 

motion  to  quash  must  be  on  last  day  of  term,  250. 

after  quashiop^  a  new  indictment  will  be  preferred,  250. 

better,  therefore,  to  reserve  objection  till  after  yerdict,  250.  ' 
Copy  of,  whest  allowed,  328.    (See  Copy  of  Indictment,) 
INFAMY. 

incapaeiutes  from  being  bail,  82. 
what  an  objection  to  a  witness,  469.  (See  Evidence.) 
how  proved  EBd  removed.  (See  Evidence.) 
INFANT. 

party  exposing  to  perish  may  be  arrested,  13. 
^  must  procure  some  one  else  to  enter  into  recognizance  for  him  to  give 
evidence,  73, 
when  bailed  recognizance  to  be  taken  only  from  the  sureties,  85. 
when  liible  to  process  of  outlawry,  480. 
when  may  or  m^y  not  be  a  witness,  284.    (See  Evidence.) 
INFIDEL. 

cannot  be  a  witness,  2, 481.    (See  Evidence.) 
may  direct  others  to  become  prosecutors,  3. 
INFORMATION. 

a  mode  of  prosecution,  136. ' 
kinds  of,  137. 

analogous  to  a  declaration  in  a  civil  case,  684. 
definition  of,  684. 

difference  between  proceeding  by  and  indictment,  684. 
is  not  preferred  to  grand  jury,  684 
the  mere  allegation  of  the  officer,  684. 
may  be  amended  at  any  time,  685. 
punishment  on  not  severer,  685. 
said  no  action  for  malicious  prosecution  of,  685. 
history  of,  685.  ^ 

lies  for  misdemeanours  only,  686. 
is  filed  in  K.  B.  except  when  it  relates  to  revenue,  686. 
Ex  OJido  by  .Attorney  General 
by  whom  filed,  687. 

by  attorney  general  when  be  is  in  office,  687. 
by  solicitor  general  in  vacancy,  687. 
formerly  by  king's  sergeant,  687. 

in  case  of  illness  of  attorney  general  by  any  one  appointed  by 
king,  687,  ^  ^ 

when  it  lies,  687. 

for  offences  against  government  or  crown  below  felony,  687. 
for  libels,  &c.  687. 

seldom  preferred  for  offences  concesning  an  individual,  687. ' 
how  filed,  687. 

attorney  ^neral  sole  judge  in  what  cases,  68a 

may  be  without  information  or  oath.  688. 

usually  on  grounds  laid  before  atlonicv -general,  688. 

without  any  recog^nisance  to  prosccutt^  688. 

entirely  at  discretion  of  attorney  general,  688. 

without  liability  to  action  if  U  fails,  68& 
form  andf requisites  o(  688. 

commencement  of  staled,  688. 

offence  charged  in  as  in  indictment,  688. 

conclusion  of  stated,  688. 

signed  by  attorney  general,  689. 
when  quashed  or  demurred  to,  689. 

not  quashed  on  motion  of  defendant,  689. 

noj,  in  general,  on  motion  of  attorney  general,  689. 

if  demurred  tOj  may  be  amended,  689. 


776  i»BEX. 

INFORMATION— (conlk'nfifd) 
trial  or;  689. 

may  be  wfaea  attorney  general  pleases,  689. 

if  liefendafit  aggrieved  by  delay,  be  may  move  oooit  to  fii  a 

day  for,  689. 
cannol  be  brought  on  by  proviso  without  consent,  689. 
is  usually  on  Nisi  Prius  side  of  K.  B.  689. 
may  be  at  bar  if  attorney  general  chooses,  689 
is  conducted  like  trial  of  misdemeanour  at  assizes,  689. 
usually  b^  a  specisi  jury,  689. 
attorney  general  may  always  reply  on,  690. 
attorney,  general  cannot  be  examined  on  as  to  motiTes  of 

prosecution,  690. 
on  acquittal  at,  or  nolle  prosequi,  defendant  pays  his  own 

costs,  690. 
judgment  on,  690. 

when    defendant  convicted,  be   may  be   committed  pre* 

vious  to,  690. 
may  remain  at  large  till,  690. 
not  passed  tUl  moved  by  attorney  general,  690- 
how  defendant  msy  bring  on,  690. 
proceedings  at  passing,  690. 
m  deciding  on,   court   will   consider  previous   imprisoci- 

ment,  690. 
//{ the  CiHfvn  Ojfice,  691. 
in  general,  691. 

at  common  law,  same  as  informations  ex  officio,  691. 
restrained  and  regulated  by  4  and  5  W  and  M.c.  H.  69L 
filed  in  name  of  Master  of  Crown  Office,  691. 
.i^ntt  private  individimle,  69 1. 

in  what  cases  may  be  filed,  691. 

never  without  leave  of  K.  B.  691. 

never  in  felonv  or  treason,  691. 

for  offences  of  heinous  and  public  kind  on  ground  shown,  691. 

offences  against  God,  religion  and  morality,  691. 

bribery,  and  attempts  to  bribe,  692. 

jrots  and  illegal  frauds,  692. 

unposture  and  conspiracy,  692. 

offences  against  public  justice,  692. 

offences  against  public  police,  692. 

offences  against  public  peace,  693. 

heinous  misdemeanours  affecting  individuals,  693- 

against  corporations  for  libel  in  their  books,  693. 

bribery  at  corporation  election,  693. 

contempts  of  royal  authority,  693. 

notorious  cheating,  693. 

fraudulent  application  of  taxes,  693. 

violent  outrage,  693. 

offences  in  East  Indies  by  statute,  694 

when  formerly  against  overseers,  694 
in  what  cases  it  will  be  refused,  694. 
when  applicant  culpable,  694. 

not  for  bribery  before  two  years  in  which  action  brought,  694 
particular  instances  where  refused,  694. 
not  where  a  statute  prohibits  and  avoids  the  act,  695. 
not  in  general  for  private  libel,  unless  sworn  to  be  false,  695. 
not  after  acquittal  on  indictment,  695. 
not  to  try  mere  civil  right,  695.    - 
not  if  defendant   poor,  and  proceedings    would  oppren 

him,  695. 
not  in  cases  for  the  attorney  general  to  notice,  695. 
not  where  penalty  on  statute  has  lapsed  to  the  crown,  696^ 
not  for  offisnces  lieyond  seas,  696. 
circumstances  court  will  consider  in  granting,  696. 
time  when  application  made,  69o. 
evidence  ofiered  of  charge,  696. 
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character  and  motives  of  applicant,  696. 
•   civil  remedy  must  be  resin^ned,  696. 
if  action  pending^,  information  may  be  refused,  696. 
how  to  be  applied  for,  696. 

time  of  should  be  as  early  as  possible,  696. 
no  notice  of  motion  for  requisite,  697. 

only  on  affidavits,  697. 

what  affidavits  must  disclose,  697. 
guilt  of  defendant,  697. 
innocence  of  applicant,  697. 
when  must  deny  t»,*av.aCUhel.  697. 
when  not,  697. 
evidence  on  affidavits,  what,  697. 

not  hearsay,  697. 

not  incompetent  witnesses,  697. 

when  secondary  allowed,  698. 
affidavits  need  not  be  taken  for  the  purpose,  698. 
affidavit  of  confession  sufficient,  698. 
form  of  affidavit,  698. 

only  entitled  in  K.  fi.  698. 

general  rule  as  to  entitling,  698. 

substance  must  be  full  and  explicit,  698. 

no  omission  in  can  be  afterwards  supplied,  698. 
motion  for  rule  to  show  cause,  699. 

how  made,  699. 

how  granted  and  drawn  up,  699. 

particular  leave  requisite  to  join  several,  699. 
jervice  of  copv  of  rule  on  defendant,  699. 

need  not  be  personal,  699. 

service  to  wife,  primi  facie  good,  699. 

will  not  be  good  if  it  can  be  shown  that  it  never  reached 
affidavit  of,  699.  [defendwit,  699. 

affidavits  of  defendant,  700. 

should  deny  the  charge  if  false,  700. 

should  not  merely  d^y  the  evidence,  700. 

may  admit  facts,  and  show  the  absence  of  corrupt  design,  700. 

affidavit  ofprosecutor's  witis  may  be  read  for  defendant,  700. 

Quaker's  affirmation  to  exculpate  himself  good,  700. 

need  not  be  entitled,  but  better,  700. 

mode  of  entitling,  700. 
defendant  may  apply  to  couK  to  enlarge  time,  701, 

affidaviu  to  support  application,  701. 

rule  to  enlarge,  701. 

what  may  compel,  701. 
proceedings  on  showing  cause,  701. 

if  no  cause  shown  rule  made  absolute,  701. 

when  cause  shown  defendant  or  his  coanael   tddrcfliia 

counsel  for  prosecutor  replies,  701.  [court,  701. 

discussion  sometimes  adjourned,  701. 

when  application  discharged  with  costs,  to  be  paid  by  dt? 
fendant,702.  ' 

when  discharged,  and  each  party  to  bear  his  own,  TOd. 

when  dischamd,  and  prosecutor  to  bear  all,  702. 

practical  mode  of  obtaining  costs,  703. 
recognizance,  to  prosecute,  702. 

directed  by  4  and  5  W.  and  M.  703. 

form  of,  703. 

how  entered  and  disposed  of  at  crown  oiBc^  703. 
form  of  information,  703. 

commencement  stated,  703. 

substance  of  cham,  703. 

description  of  defendant,  704. 

charge  in  must  he  positive*  704. 

what  sufficiently  positive  in  peijury,  704 

Vol.  !•  5  F 
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no  occasion  » label  for  Ti  ct  armts,  704. 

must  charge  a  amfcle  oflfence,  704. 

when  seveni  may  be  joined,  704. 

leave  of  court  does  not  appear  in,  704. 

defects  in  not  aided  by  Terdict)  704. 

may  be  amended,  704. 
filing  information,  704. 
process,  on  infiormation,  704. 

not  before  recognizance  taken  to  prosecute,  70*. 

subpoena,  705. 

senrioqoC  70*r,  • 

«m(lavit  of  service  of,  705. 

capias,  705. 
distringas,  705. 

fiftieen  days  between  teste  and  retum,  705. 
bench  warrant,  705. 
to  outlawry,  705.    (See  Process.) 

first  fttep  in  by  Tenlre,  as  in  indictment,  705. 
appearance  of  defendant,  706. 
how  entered,  706. 

when  prosecutor  may  enter  if  defendant  in  custody,  706. 
offic4*  copv  of  information  deUvered,  706. 
rules  to  plead,  706. 
peremptor}'  rule  to  plead,  706. 
imparlance,  when  defendant  entitled  to,  706. 
when  judgment  may  be  signed  by  de&ult,  707. 
amending  intbrmationa,  707- 

may  be  done  at  any  time,  707. 
after  demurrer,  707. 
after  plea  m  abatement,  707. 
counts  may  be  struck  out,  707. 
when  venue  cannot  be  changed,  707. 
mode  of,  707.^ 
quashing  information,  708. 
not  for  formal  defects,  708. 

not  unless  it  appear  that  court  have  no  juritdictioii,  708. 
when  by  consent,  708. 
plea,  or  demurrer,  708. 

usually  genenl  issue,  708. 
what  may  be  pleaded  in  bar,  708. 
of  little  use  to  demur,  708. 

when  defendant  in  custody  prosecutor  may  enter  plei^  708. 
issue,  708. 
notice  of  trial,  708. 

costs  for  not  proceeding  to  trial  under  statute,  709* 
coals  for  not  trying  according  to,  709. 
special  jury,  709. 

how  obtained,  709. 
bow  struck,  709. 
subsequent  proceedings,  aa  in  indictment,  709. 
punishment  said  to  be  severer  than  on  indictment,  709. 
costs  as  in  indictment,  709. 

under  4  and  5  W.  and  M.  e*  18.  on  prosecutor's  default^  710. 
certificate  to  prevent,  710. 

what  avaiUble,  710. 
granted  when  proper,  ez  debito  jusUtis^  710. 
not  if  information  tried  at  bar,  710. 
not  where  some  defendants  convicted,  711. 
recogniiance  only,  aecority  to  the  amooni  of  90^  711. 
Agaifut  MagUtroUtf  711. 

in  general  same  as  aj^wnst  individttals,  711. 
•  particulars  in  which  it  difieiv,  711. 
when  will  be  granted,  711. 

will  not  be  crranted  when  magistrate  acted  hooourably,  713. 
not  without  exculpatory  affida?it»  713. 
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roust  be  moved  for  befofe  end  of  two  terraS)  713. 
must  not  be  moved  for  at  the  end  of  teriD,  713.  " 

notice  of  motion  requisite,  713. 
what  must  state,  713. 
how  must  be  served,  713. 
when  must  be  served,  713. 
affidavit  of  serviee,  713. 
when  rule  discharged,  with  coMs  paid  to  magistrate,  713. 
sometimes  where  in  case  of  private  persons  it  would  be 

otherwise,  714. 
when  attorney  may  be  compelled  to  bear,  714 
not  when  magistrate  acted  irregularly,  714. 
general  disposition  of  courts  to  protect  magistrates,  714. 
INQUEST.  CORONER'S.    (See  Conmer.) 
INQUISITION. 

when  the  presentment  of  a  jury  is  called,  134. 
INSANITY. 

ground  to  stay  execution,  619.    (See  Reprieve.) 
INSOLVENT  DEBTOR. 

not  discharged  from  fine,  660. 
INTENT,  AVERMENT  OP     (See  InMcitwra,) 
INTEREST,  IN  THE  EVENT  OP  PROSECUTION. 

when  ground  of  objection  to  witness,  485.    (Sec  Boidence.) 
INTERROGATORIES.  ^ 

when  witness  may  be  examined  on,  499.    (See  BoidenceJ) 
IRELAND.  ^ 

secretary  of  state  for,  may  send  prisoners  here  to  be  tried,  37. 
justices  Dere  may  commit  offender  against  the  laws  of,  87. 86. 
ISSUE. 

immaterial  in  capital  cases,  391. 

not  usual  in  ci^ital  cases  to  state  on  the  record,  391. 

mistake  in  capiUl  cases  not  material,  391. 

in  capiul  cases  omission  of  similiter,  unimportant,  391. 

in  misdemeanours,  issue  as  in  civil  proceedings,  391,  392. 

similiter  may  be  interlined,  392. 

clerk  joins  issue  on  part  of  prosecutor,  392. 

authority  of  clerk  need  not  appear  on  the  record,  392. 

proceedmgs  entered  in  issue  book  on  traverse,  392. 

if  indictment  be  entered  wrong  on  plea  roll,  it  is  amendable,  393. 

no  delivery  of  issue  after  certiorari  in  K.  B.  392. 

,-.««  ^^  record  made  up  after  certiorari,  392. 

JEWS. 

may  be  sworn  on  Old  Testament,  481. 

JOINDER  OP  COUNTS,  Offence,  and  Defendants.    (See  IndiameiaA 
JUDGE. 

may  direct  any  one  to  indict  for  perjury  before  him,  4. 

warrant  of,  29.    (See  Warrani,) 

ought  to  be  counsel  for  prisoner,  33t 

ought  not  to  express  opinion  as  to  sentence  before  pisted.  567 

summing  up  evidence,  515.    (See  Trial.) 

JUDGMENT,  PROCEEDINGS  AS  TO, 
time  of  at  assizes  immediate,  531. 

party  asked  why  it  should  not  be  passed  on  hint,  531. 
m  murder  must  be  immediate,  531, 532. 
in  misdemeanours  other  proceedings  sometimes  precede*  53J. 
proceedings  in  K.  B.  preparatory  to,  532. 
rule  ibr  judgement. 

when  necessary,  532. 

how  entered,  532. 

time  it  roust  allow,  532. 

how  defendant  may  compel,  532. 

feme  covert  convicted  with  husband  may  move  for.  532 

practice  how  to  obtain,  532. 

defendant's  right  to  inspect  process  pendmg,  532. 
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before  expiration  of  time  new  trial  may  be  moTed  for,  532. 
rSee  JWv  Trial.) 
motion  in  stay  of,  538. 

when  granted,  538. 

in  caae  of  not  repuring,  after  wrong  plea,  538.^ 
not  on  ground  of  indictment  of  witness  for  penuiy,  539. 
not  because  on  indictment  against  husband  and  wife  the  fonner 
has  not  appeared,  539. 
of  arresting  judgment,  539. 
grounds  of,  539. 

confined  to  objections  on  record,  539. 
no  ground  that  sheriiT  was  prosecutor,  539. 
material  errors  in  indictment  are,  539. 
not  aided  by  verdict,  539. 
in  conspiracy  are,  539. 
material  errors  in  record  are,  540.  ^ 

omission  of  *'  then  tmd  VierCf*'  in  caption,  540. 
what  omissions  in  record  not  matenal,  540. 
all  objections  sustainable  on  demurrer  are,  540. 
time  of,  540. 

any  time  before  sentence,  540. 
not  after  sentence  on  motion,  541. 
not  after  judgment  against  defendant  on  demurrer,  541. 
court  may  arrest  judgment,  either  after  or  before  seaftence, 
mode  of,  541.  [541. 

defendant  must  be  personally  present,  541. 

need  not  on  argument  of  special  renKct,  541. 
need  not  on  praying  inspection  of  process,  541. 
defendant  may  be  brought  up  by  habeas  corpus,  in  order  to^ 
at  assizes,  540.  [540. 

consequences  of,  540,  541. 
JUDGMBNT,  PROCEEDINGS  PREPARATORY  TO. 

on  conviction  of  parish  for  not  repairing,  563. 
rule  by  prosecutor  as  to  specific  fine,  564. 
inspection  of  accounts  rule  may  be  enlarged  for,  564* 
to  enlarge  rule  there  must  be  affidavits  that  the  road  vt  re- 
paired, 564. 
in  misdemeanour  in  K.  B.,  564. 
affidavits  in  aggravation  and  excuse,  564. 
proceedings  as  to, 

nearing  of  parties  in  aggravation  and  excuse,  564. 
what  may  contain,  565. 

what  aggravating  circumstances  they  may  state,  565. 
what  circumstances  in  mitigation,  565. 
when  better  of  one  defendant  to  make  affidavit  alone,  566. 
time  taken  to  consider,  566.  , 

in  the  mean  time  defendant  committed,  566. 
when  objection  in  law  taken  defendant  may  be  left  it 
liberty,  566. 
reference  to  the  master,  566. 

course  of  proceedings  oh,  566. 
JUDGMENT. 

When  drfendant  tmut  bejbreteru  at,  567, 

not  when  only  a  fine  can  be  laid  on  him  and  why,  567. 
not  on  indictment  for  not  repairing,  567. 
must  whenever  punishment  may  be  corporal,  567. 
must  in  all  cases  of  moral  guilt  and  why,  567. 
felon  if  not  executed  pursuant  to  sentence  must  be  brought  ta 
bar  again,  568. 
ludges  ou^t  not  previously  to  disclose,  568. 
by  whom  it  may  be  passed,  568. 

by  justices  of  asiize  under  statute,  568. 
justices  of  oyer  and  terminer,  568, 
justices  of  gaol  delivery,  568. 
justices  of  ue  peace,  568. 
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at  common  law  not  by  subsequent  commiflsioners  or  party  tried 
reason  of  restriction,  569.  [by  others,  568. 

restriction  abolished,  569. 
rule  of  prudence  as  to,  569. 
by  K.  B.  whether  proceedings  original  or  removed  thither,  569. 
what  defendant  may  do  to  avoid,  569. 

may  plead  he  is  not  the  same  person,  569. 

proceedings  on  plea,  570. 
what  done  if  defendant  stands  mute,  570. 
proceedings  in  K.  B.  oji  writ  of  Km  Prius,  570. 
by  what  judge  sentence  to  be  given,  570. 
time  of  giving,  S70. 
how  to  be  given,  570. 

proclamation  commanding  silence,  570. 
need  not  appear  on  uie  record,  570. 
defendant  asked  why  sentence  should  not  be  passed  on  him,  570. 
this  must  appear  on  the  record,  571. 
omission  or  a  ground  of  reversal  of  attainder,  571. 
when  asked  defendant  may  allege  any  ground  of  material 
defendant  may  speak  in  mitigation,  571.  [error,  571. 

sentence  may  be  general  though  part  of  indictment  defective, 
joint  sentence  may.  be  passed  on  several,  571.  [571. 

sentence  usually  preceded  by  address  of  judge,  571. 
kinds  of  judgment,  S72, 

can  never  be  unknown  to  the  law,  573. 
cannot  be  new  or  strange,  572. 
cannot  be  indefinite  or  uncertain,  572. 
by  express  sentence,  572. 

stated  judgments,  572, 
for  high  treason,  572. 
former  severe  sentence,  572. 
modem  alteration,  573, 
for  treasons  relating  to  coin,  573. 
for  petit  treason,  573,  574. 
for  murder  by  25  Geo.  U.  c  37.,  SJ^i. 
for  felony  in  general^  575. 
for  praemunire,  S75, 
for  striking  in  superior  courts,  576. 
for  maliciously  striking  in  the  lung's  palace,  576. 
for  rescue,  577, 
for  perjury  under  statute,  577. 
for  perjury  at  elections,  S77. 
villainous  judgment  in  conspiracy,  577. 
for  persuading  soldiers  to  desert,  578. 
for  petit  larceny,  578. 
for  having  naval  stores  in  possession,  578. 
discretionary  judgments,  579. 

offences  which  are  visited  with,  579. 
misdemeanours,  579. 
clerg>'able  felonies,  580. 
nature  or  discretion  and  how  regulated,  580. 
fines  must  not  be  exorbitant,  580. 
cruel  punishments  prohibited,  581.' 
fine  not  more  than  parly  can  pay,  581. 
no  fine  should  be  assessed  on  married  woman,  581. 
maxim  '<  that  he  who  cannot  pay  in  purse  must  in  person,*' 
no  new  .punishment  can  be  inflicted,  581.  [581. 

defendant  cannot  be  transported  for  a  common  misdemctti- 

our,  581. 
no  one  can  be  sentenced  to  ask  pardon,  581. 
circumstances  which  influence  sentences,  583. 
age,  sex,  rank,  health,  &c.  582. 
some  defendants  on  same  chaive  often  more  leverely 

sentenced  than  others,  S&, 
ponishment  should  be  adapted  to  oflPenoe,  583. 
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infamous  [Minishment  for  infinnoos  crimes,  583. 
exceptions,  582. 

what  offences  punished  with  diu^nce,  582. 
circumstances  where  piOoiy  wilihe improper,  582. 
of  sex,  582. 
of  health,  582,  583. 
of  cleHod  cha2«cter,  583. 
caution  of  Lord  Coke  as  to  ^nlloiy,  583. 
instances  of  discretionary  judgments,  583. 
of  perjury,  583. 
•    ofhbel,  583. 

of  violent  misdemeanours,  583. 

of  assaults,  583. 

of  assaults  with  intent  to  commit  felonies,  583,  584. 

of  common  assaulft,  584. 

when  sureties  to  keep  the  peace  are  proper,  584. 

of  nuisances,  584'. 

when  judgment  of  abating  nuisance  proper,  584. 
when  fine  only,  584. 
when  only  a  nominal  fine,  584. 
without  express  sentence,  584. 
of  outlawry,  585. 

given  at  fifth  count}'  on  defendant's  default,  585. 
ow  entered,  585. 
in  felony,  defendant  attainted  on,  585. 
must  appear  on  return  or  attainder  will  not  foUow,  5S5. 
when  party  brought  in  on  viiat  done,  585. 

asxed  why  judgment  of  death  should  not  be  pMsed,  585. 
may  plead  non  identity^  585. 

proceedings  thereon,  585. 
may  assign  errors,  585. 
*  any  one  as  amicus  curiae  may  point  out  errora,  585. 

if  any  error  shown  execution  will  be  stayed,  585. 
defendant  remanded  till  writ  of  error  obtained,  585. 
if  no  error  execution  awarded,  585. 
what  follows  outlawry  for  misdemeanour,  585. 
when  two  sentences  latter  may  commence  after  former,  586. 
judgments  for  defendant,  586. 

entry  of  on  acquittal  or  allowance  of  pardoi^  586. 
must  in  bank  not  Nisi  Prius  in  K.  B.  586. 
effect  of  entry  of  acquittal,  586. 
effect  of  "  eat  inde  quietus,"  and  **  eat  sine  die,**  586. 
entiy  where  killing  found  per  infortunium,  587. 
record  of  judgment,  587. 
in  felony,  587. 

ought  to  be  made  up  when  judgment  passed  587. 
what  it  includes,  587. 

all  acts  of  court  must  be  stated  in  present  tense,  587. 
aets  of  parties  must  be  stated  in  past  tense,  587. 
not  necessary  to  state  commistton,  588. 
not  neeessary  to  state  an  issue,  588. 
need  not  be  stated  that  the  justices  are  the  I^g's,  588. 
other  joint  defendants  need  not  be  noticed,  588. 
proclamation  need  not  be  stated,  588. 
must  appear  that  defendant  was  present,  588. 
in  misdemeanours  in  fing's  Bench,  588. 
judgment  signed  in  Crown  Office,  588. 
entiy  quod  capiatur,  588. 

judgment  only  in  the  nature  of  interiocutoiy  jidgmeDt,  588. 
entry  where  offence  is  only  fmable,  588. 
in  case  of  traverse  at  sessions,  5^. 

what  record  contains,  588. 
what  done  when  any  part  of  proceedings  lost,  588. 
may  be  supplied  by  a  new  entry,  5oi3. 
Judges  may  supply  from  paper  books,  589. 
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fresh  venire  may  be  awarded  on  writ  of  error  where  first 
new  postea  may  be  drawn,  589.  [lost,  589. 

vacating  judg;ment  and  living  another,  589. 

may  be  before  it  becomes  matter  of  record,  589. 

may  be  during  sessions  because  regarded  as  one  day,  589.  I 

cannot  be  at  any  time  after  judgment  is  recorded,  589.  ' 

King's  Bench  will  not  mitigate,  though  they  may  set  ande  fine 

imposed  by  sessions,  589. 
bow  defendant  may  obtain  relief  when  fine  exorbitant,  589. 
after  judgment  court  will  not  compel  prosecutor  to  deliver  ori- 
consequeiices  of  judgment.  [ginals  of  libel,  589. 

Attainder,  590.     (See  Attainfier.) 
Forfeiture,  589.     (See  Forfeiture.) 
Corruption  of  blood,  603.    (See  CmrupHon  of  Blood.) 
JUDGMENT,  REVERSAL  OP. 
,   bjfPlea. 

for  defects  apparent  on  record,  605. 

on  outlawry  in  civil  cases  in  Common  Pleas,  606. 
not  in  King's  Bench,  in  criminal  cases  in  general,  606. 
after  clergy  may  be,  and  why,  606.   ^ 
for  extrinuc  causes,  606. 

when  court  had  no  jurisdiction  to  try,  606. 
in  outlawry  that  defendant  was  beyond  seas,  606. 
outlaitTy  never  reversed  on  fiwts,  but  in  capital  cases,  607. 
in  outlawry  for  mistakes  in  defendant's  name  or  addition, 
when  no  such  town  as  mentioned  in  process,  607.  [607. 
when  residence  falsely  stated,  607. 
not  when  there  are  two  persons  of  same  name,  607. 
reversal  only  avoids  outlawry  as  to  party,  607. 
,  on  denial  of  identity,  60T. 

on  writ  of  identitate  nominis,  608. 

proceedings  on,  608. 
when  by  purchaser  of  land,  608. 
what  he  may  dispute,  608. 
by  Writ  of  Error. 

when  and  whence,  and  whither  it  lies,  608. 
only  remedy  for  formal  defect  after  judgment,  609. 
by  whom  it  may  be  brought,  609. 
at  what  time  it  may  be  brought,  609. 
history  of,  609. 

a  matter  of  right  in  all  cases  under  felony,  609.  * 

only  issues  on  probable  cause  shown,  610. 
is  under  fiat  of  attorney  general,  610.  [610. 

attorney  general  may  take  opinion  of  court  before  he  grants  it, 
how  it  IS  to  be  obtained,  610.  , 

from  assizes  or  sessions  by  a  certiorari,  610. 
petition  to  attorney  general,  610. 
certificate  of  counsel,  610. 
copy  of  record  sent  to  attorney  general*  610. 
assent  of  attorney  general,  610. 
precipe  and  fiat,  610. 
in  treason  or  felony  error  must  be  assigned  before  writ  is- 
where  writ  lodged,  61 1.  [sues,  611. 

proceedings  returned  into  Crown  .Oflice,  61L 
rule  to  assign  errors,  611. 
peremptory  rule,  611. 
sssignment  of  errors,  611. 

side  bar  rule  for  judgment  unlcM  joinder  in  error,  611. 
service  of,  611. 
aflUavit  of  service  of,  611. 

defendant  entitled  to  judgment,  if  no  joinder  on  expira- 
joinder  in  error,  611.  [tlon  of,  611. 

motion  for  consili^im,  611. 
notice  of  argument,  '612. 
piqter  book,  613. 
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second  notice  of  argmnent  if  cause  stands  over,  612. 
pending  proceedings,  outlaw  cannot  be  bailed,  612. 
in  felony  defendant  must  be  in  court  oa  all  motiona,  612. 
what  objections  allowed  to  prevail  on,  613. 

formerly  very  slight  objections,  and  why,  612 
all  mistakes  fatal  on  demurrer,  613, 613. 
material  objections  to  record,  613. 

if  acts  of  court  are  described  in  past  tense,  613. 
if  it  does  not  appear  defendant  was  present  at  capitsi 
sentence,  613. 
If  the  indictment  charged  offence  in  time  of  late»  agaiost 

peace  of  present  king,  613. 
what  objections  suffice  to  reverse  outlawry,  6l3i 
•slight  objections  u|'ged  by  heir  favoured,  613. 
attainder  in  treason  reversed  for  wsnt  of  words,  **  ipao  vv 
what  amendment  can  be  allowed  on,  613.  [veote^**  613. 

general  summary,  613. 

not  difference  at  common  law  between  civil  and  criaii- 

nal  proceedings,  614. 
information  always  amendable,  614. 
no  alteration  in  indictment,  614. 
judicial  acts  amendable  before  recorded,  614. 
ludgment  alterable  in  the  same  term  only,  614. 
judgment  amendable  in  the  same  sessions  only,  614. 
ministerial  acts  amendable  at  any  time,  614. 
matter  not  of  record  amendable  on  record,  614. 
Nisi  Prius  roll  amendable  by  indictment,  614 
Nisi  Prius  roll  in  general  amendable,  and  why,  614. 
proceedings  on,  614. 

attorney  general  may  confess  error  in  fact,  614w 
cannot  confess  error  in  law,  and  why,  614. 
judgment  of  affirmance  or  reveraal,  615. 
by  revenalrf  attainder  by  act  of  Parliameni,  615.     (See  Mtimtder^  Re> 
venal  Qf) 
JUBQDICTION,  PL&A  TO. 
when  may  be,  356. 

objections  to  jurisdiction  must  in  general  be  pleaded,  356. 
when  general  issue  will  suffice,  356 
when  objections  to  jurisdictions  may  be  on  demurrer,  357. 
most  be  before  general  issue,  357. 

wheu  general,  issue  may  be  withdrawn  to  make  room  for,  357. 
form  of,  357. 

must  show  what  court  has  authority,  and  why,  357. 
nc«d  not  conclude  over  to  felony,  357. 
seems  that  affidavit  of  truth  is  proper,  357. 
proceeding^  on,  357* 

crown  may  demur  or  reply  instanter,  35r. 
in  felony  judgment  of  respondeas  ouster,  357. 
in  misdemeanours,  judgment  against  defendant  oo  final,  357i  358. 
JURY,  GRAND. 

in  King's  Bench,  130.    (See  King^s  Bench.) 

in  general,  350.  [fence  arose,  2^. 

bill  to  be  presented  in  general  to  the  grand  jury  of  county  wfaeie  oT 
in  cities  and  towns  corporate  may  be  to  the  grand  JU17  of  ad- 
joining county,  350. 
in  general  bill  must  be  preferred  according  to  recognizance,  251. 
recognizance  in  Westminster  bill  may  be  preferred  in  Middlcaaz, 
tuimber  of  Grand  Juroro,  351.  [251. 

history  of,  251. 
qttaUficaiionM  of  Grand  Jurore,  251. 

must  be  good  and  lawftil  men,  351. 

not  aliens  or  outlawed  even  in  civil  action*  251. 

not  attainted  of  treason  or  felony,  353. 

not  convicted  of  infamous  crime,  253. 

any  one  thus  disqualified  may  be  challenged,  352. 
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libr  finding  disqualification  may  be  pleaded  in  avoidance,  352. 
/         ancient  neceaftity  for  jupors  to  be  tlius  probi  et  Icgales,  252. 

outlawry  on  bill  found  by  disqualified  jurors  may  be  reversed^ 

252. 
objection  to  jurymen  cannot  in  gpeneral  be  made  afler  trial,  252. 
except  it  be  verified  by  record,  252. 
none,  in  general,  but  freeholders  can  be  jurors,  252. 
provbions  as  to  amount  of  grand  jurors  estate,  251. 
grand  jury  generally  men  of  best  figure  in  the  county,  25X 
exemptions  allowed  to  age.  profession,  &c.  253 
these  cases  not  of  disqualification  but  privilege,  253. 
if  parties  exempted  are  summoned  tbey  must  attend  and  cUuv 

privilege,  253. 
all  grand  jurors  must  be  inhabitants  of  the  county,  254.        C^^* 
no  part  of  ^nd  jury  to  find  bill  against  alien  need  be  aliens^ 
judges  and  justices  may  reform  the  panel,  254. 
Mode  of  nimmomng' grand  jurors,  254. 

before  sessions  and  assizes  precept  to  return  24  tssuef,  254. 
on  precept  sheriff  returns  forty-eight,  254. 
practice  m  Middlesex  where  two  grand  juries,  254. 
m  Suffolk  two  grand  juries,  255-  ^255- 

in  Yorkshire  only  one  panel  of  48  at  assizes,  and  40  at  sessions, 
summons  to  each  juror  by  sheriff*  six  days  before  time,  255. 
notice  how  to  be  served,  255. 

in  Wales  8,  and  in  counties  Palatine  12  days  notice,  255. 
whole  number  must  be  returned  without  nominaiion,  255. 
person  procuring  his  name  to  be  insetted  indictable,  255. 
only  23  to  be  sworn,  and  why,  255. 
sometimes  at  sessions  15  or  16  only  called,  256. 
JUodS?  ofnoearing  grand  jury  y  256. 
practice  at  sessions,  256. 

sessions  proclaimed,  256. 

commission  of  peace  read,  256. 

grand  jury  called  and  sworn,  256. 

charge  of  magistrate,  256. 

recognizances  called,  256. 

witness  sworn  and  sent  to  jury  room,  256. 

grand  jur^  may  sit  in  open  court  in  some  cases,  256. 
practice  at  assizes,  257. 

commissions  read,  257. 

precepts  returned  by  sheriff',  257. 

nomina  ministrorum  called,  257- 

grand  jurors  calleO,  257.  ' 

fined  if  absent,  257. 

•worn  as  at  sessions,  257. 

proclamation  against  profaneness,  &c.  read,  257. 

judge's  charge  to  grand  jury,  257. 

mquisitions  and  recognizances  delivered,  257.  [258. 

prosecutors  bound  to  give  evidence,  &c.  ciUled  and  sworn, 

grand  jury  retire,  258. 
Time  of  sendee  of  grand  Jurere,  258. 

usually  whole  of  sessions  or  assizes,  258. 
sometimes  new  jury  sworn,  258. 

when  new  offence  arises  after  they  are  discharged,  258* 

special  record  of  adjournment  requisite,  258. 

when  jury  are  to  try  concealment  of  former  inquest,  258. 

this  formerly  mode  of  punishinr  grand  jurors,  258. 

now  disused  and  other  mode  adopted,  258. 
Extent  ofgrandjurorejioiedUUen  totreeent,  259. 

only  in  proper  county,  unless  by  express  provision,  259. 

when  act  allows  tml  in  foreign  county  bill  may  be  there 

found,  259. 
M^  of  preferring  bill  to  grand  juron,  259. 

must  first  be  engrossed  on  parchment,  259. 
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notice  to  defendant  in  case  of  preferring  bill  in  county  adjoin- 
ing, 339. 
service  of  notice,  259. 

prosecutor  should  first  elect  whether  he  will  proceed  for  iiiiade- 
meanour  or  felony,  259. 
Evidence  before  Grand  Jury,  260. 

prosecutor,  except  in  K.  B.  usually  present,  260. 

in  high  treason  any  of  the  king's  counsel  may  attend,  36(L 

parties  present,  and  jurors  bound  not  to  discloae  evidex%oe,  360. 

fomneriy  disclosing  evidence  made  a  man  accessary,  260l 

disclosing  evidence  nom'  a  misprision,  260. 

grand  juror  at  liberty  to  inform  judge  what  witness  swore  if  he 

swears  diflTerentty,  260. 
true  object  of  the  secrecy  enjoined,  260. 
evidence  only  given  in  support  ot  charge,  260. 
seems  grand  jury  may  require  other  evidence,  260. 
true  intention  of  rule  as  to  ex  parte  evidence,  260. 
with  what  degree  of  evidence  grand  jury  ought  to  be  satb> 

fied,261. 
what  kind  of  evidence  grand  jury  may  receive,  261. 
best  legal  proof  on  oath,  261. 
can  never  look  into  depositions,  261. 
office  copy  of  bill  in  chancery  will  not  suffice^  262- 
hearsay  evidence  will  not  sumcci  262. 
accomplice  may  give  evidence  beibre  them  though  not  admit. 

ted,  262^ 
no  incompetent  witnesses^  262*  ' 

party  injured  in  general  competent,  262. 
in  forgery  may  become  so  by  release,  262. 
if  jury  doubt  as  to  evidence,  they  may  pray  court  to  advise 
them,  262. 
on  what  evidence  indictment  found  in  treason,  262. 
same  evidence  requisite  as  on  trial,  263. 
one  witness  to  each  overt  act  sufficient,  263. 
bill  found  on  insufficient  evidence,  no  objection  after 
verdict,  263. 
Mode  of  compelling  attendance  of  witnesses,  263. 
all  witnesses  compellable  to  attend,  263. 
at  assizes  and  Old  Bailey  summoned  by  subpcena  from  crown 

office,  263.' 
if  subpoma  be  disobeyed,  K.  B.  will  grant  attachment.  2^ 
at  sessions  course  by  subpcena,  263. 
witness  appearing  and  refusing  to  give  evidence  may  be 

committed,  263. 
peerage  will  not  exempt,  263. 
any  judge  may  issue  habeas  corpus  to  bring  up  a  prisoner  to 

give  evidence,  263. 
justices  in  Wales  and  Chester  have  similar  powers,  363. 
service  of  subpoena  good  in  any  county,  264. 
how  to  procure  affidavit  in  another  court,  264. 
not  incumbent  on  attorney  to  deliver  up  confidential  pa- 
pers, 264. 

ought  to  attend  and  object  to  their  production,  264 
witness  sworn  in  court  before  he  goes  to  grand  jury,  264. 
perjury  beibre  grand  jury  indictable,  264. 
in  high  treason  defendant  entitled  to  copy  n^TPCf  of  witnesiea, 

264. 
not  entitled  in  any  inferior  offisnces*  264. 
Findings  of  ChrandJurtf,  264. 

twelve  must  i^ree  in,  264. 

must  not  be  of  part  of  a  count,  264. 

said  may  be  for  manslaughter  by  striking  out  the  WOida  apow* 

priate  to  murder,  264. 
better  to  prefer  fresh  bill,  265. 
may  be  of  one  count  rejecting  others*  265. 
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may  be  against  one  of  seTeral.  and  for  olhera,  265. 

why  in  case  of  homicide  should  be  as  for  murder,  2d5. 

must  be  absolute  and  not  conditional,  265. 

in  libel  biUa  vera  sed  utmrn  maliciosi  ignoramut,  bad»  265> 

jury  protected  in  their  finding-,  265. 

formerly  when  bill  thrown  out  by  indorsing  ignorcumu,  266* 

if  found  formerly  biUa  vera,  266. 

now  a  trucbilU  if  found,  and  not  founds  if  rejected,  266. 

indorsement  of  a  true  bill  makes  the  indictment  complete,  266. 

mode  of  delivering  the  bill  into  court,  266. 

leave  given  by  jury  to  amend  matters  of  form,  266.    (See  /it- 

dictment.) 
bow  clerk  marks  the  bills  returned,  266. 

when  no  bill  is  found  prisoner  discharged  by  proclamationi  26^,  7* 
fresh  indictment  may  be  preferred  after  one  thrown  out,  267. 
crown  may  quash  indictment,  and  prefer  another,  267. 
the  insufficiency  of  indictment  affords  no  indemnity,  267. 
JURY,  PETIT. 

trial  by,  antiquity  of!  407. 
place  whence  must  come,  407. 

locality  of  trial  already  considered,  407.    (See  Tndictmeta  as  to 

Ventte.) 
challenge  for  hundredors  still  might  be  claimed,  407. 
practice  to  summon  from  body  of  county,  407. 
still  advisable  to  summon  four  hundredors,  408. 
into  what  court  to  be  returned,  408. 

at  common  law  into  that  where  prosecution  is  depending,  408. 
by  statute  may  be  from  K.  B.  into  other  county,  408. 
quaUficaHoru  of,  408. 

must  be  probi  el  legalee  hominet,  like  grand  jurors,  408.    (See 

Jury,  Graiui.) 
as  to  property  by  statutes,  409. 
summary  of  law,  410,411. 
number  of,  4X1. 

exactly  twelve,  411. 

must  appear  to  be  twelve  on  record,  411. 

if  less  than  twelve  any  verdict  ineffectual,  411. 

if  more  than  twelve  proceedings  not  vicious,  411. 

venire  facias  at  common  law  to  return  only  twelve,  411. 

twenty-four  always  returned,  411. 

statute  of  Westminster,  the  second,  does  not  extend  to  crUni- 

nal  cases,  411. 
if  twelve  appear  and  are  sworn  all  will  be  valid,  411. 
number  to  be  returned  on  3  Geo.  111.  c.  35,  412. 
proceti  to  convene,  412. 

'differs  according  to  court  which  awards  it,  412. 
when  a  general  precept  suffices,  412. 

before  justice  of  gaol  delivery,  412. 

practice  before  stated  by  Treby  C.  J.  412,  413. 

in  K.  B.  on  indictments  originally  taketi  tliere,  413. 

not  in  K.  B-  on  indictments  removed  by  certiorari,  413. 

form  of  process  in  K.  B.  414. 

doubt  whether  justices  of  Oyer  and  Terminer  may,  414. 

justices  of  peace  cannot  proceed  by  venire  and  precept,  414. 

justices  may  under  special  commissions,  41 4^ 

on  oollateral  issoes  panel  ore  tenus  returnable  instanter,  414. 

when  may  be  joint  or  several,  414. 

in  general  either  where  several  jointly  indicted,  414. 

on  joint  ventre  parties  challenged  by  one  withdrawn  as  to 
all,  414. 

when  justices  of  gaol  delivery  may  sever  joint  panel,  414. 

no  justices,  except  of  gaol  delivery,  can  sever  panel,  414, 415. 

after  joint  process  in  appeal   several  writs  cannot  be  is- 
sued, 415. 

better  to  issae  sereral  process,  415. 
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whtii  may  bf  awarded  with  a  proTiso,  415. 

on  neglect  of  plaintifT  to  try  in  civil  cases,  415. 
in  general  when  crown  it  prosecutor,  not  withmit  lemve*  415. 
in  treason  or  felony  K.  B.  on  delay  of  crown,  may  allow,  415. 
in  misdemeanours  may  be  by  consent  of  Attorney  Gene- 
ral, 415. 
not  on  surprise  of  Attorney  General,  415. 
rule    where   prosecutor    has    removed   prooeedtfi^   intD 
K.B.  415. 
How  it  is  to  be  executed  and  attendance  compelled,  415. 
sherilPs  warrant  to  summon  jurors  for  assizes^  415. 
mode  ofsummoning  for  sessions,  416. 

justices'  warrant  to  high  constable,  416. 
nigh  constables  precepts  to  petty  constables,  416. 
petit  consubles  may  inspect  parish  books  to  make  fists*  416. 
lists  affixed  to  church  door&  and  left  with  overseer,  416. 
bow  improper  person  may  be  struck  out,  416. 
provisions  as  to  trials  at  Nisi  Prius,  416. 
jurors  summoned  serve  for  whole  assizes,  4X6. 
time  between  summons  and  return,  416. 
officer  must  show  his  authority  to  party  impanelled,  416. 
bow  notice  of  summons  to  be  served,  416. 
summons  need  n9t  be  signed  by  sheriff,  417. 
who  exempt  from  serving  by  reason  of  former  service,  417. 
when  it  must  be  returned,  417. 

in  K.  B  on  indictment  originally  taken  there  imme<tiately,  417. 
in  R.  B.  where  proceedings  have  been  removed  thither  in  fifteen 

days,  417. 
by  justices  of  gaol  delivery  immediately,  417. 
doubt  when  must  be  when  by  justices  of  Oyer  and  Tenniner,  417. 
by  justiees  of  peace  in  fifteen  days,  417- 

indictnientsent  down  by  Nisi  Prius,  tried  as  dvil  proceediiBgS9  418b 
on  special  commissions  immediately,  418. 
provision  of  4  and  5  W.  and  M.  c.  24 ;  and  7  and  8  W.  &  If. 

c.  32,  as  to,  418. 
require  six  days  between  summons  and  appearance,  do  wot 
to  Kp  B.,  gaol  delivery,  special  commissions,  or 
issues,  418. 
justices  of  peace  restrained  by  them,  418. 
when  venire  returnable  on  future  day  session  most  adjourn,  41^ 
justices  may  make  process  returnable  at  nest  assises,  418. 
.    no  day  must  elapse  between  venire  and  distringas,  418^  419. 
whom  directed  and  by  whom  retarned,  419. 

generally  returned  by  officer  to  whom  directed,  419. 

coroners  when  sheriff,  partial,  419. 

elisors  when  coroners,  partial,  419. 

when  two  sheriifti  and  one  partial  to  the  other  alane>  419. 

when  under-sheriff  partial  to  sheriff  with  proviso  agaimt  his 

actmg,  419. 
when  process  to  coroners  on  ^ound  of  actual  partiality,  it 

not  be  sent  to  new  sheriff,  419. 
when  sent  to  coroners  on  -any  other  ground  it  may,  419. 
objection  to  sheriff  most  be  by  challenge,  419. 
no  objections  to  officer  can  be  taken  after  verdict,  419. 
form  of  return  to,  419. 

no  formal  return  to  justices  of  gaol  delivery,  419. 
only  panels  returned  to  justices  of  gaol  delivery,  419. 
sheriff  must  make  a  personal  return,  419. 
sherifPs  name  need  not  be  indorsed  on  veniit;,  420. 
copy  of  names  returned  when  allowed*  420. 

at  Nisi  Prius  by  42  Edward  ^11.  c.  11,  420. 
not  in  general  cartes,  420 
in  treason  under  statutes,  420. 
.     what  accuracy  requisite  in,  420. 

how  prosecutor  obtains  in  order  ta  defifer/  439. 
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Imw  panel  is  mArked  by  lAieriff,  421. 
what  to  be  done  wben  suiBcient  jurors  do  not  appear,  421. 

on  commission  of  f^ol  delivery*  new  panel  instanter,  42l« 

on  commusion  of  Oyer  and  Terminer,  new  panel,  431. 
where  trial  under  particular  writ  distringas  juratores  et  tales,  421. 
<ate,wAaV42l. 

cannot  be  granted  on  return  of  remre,  422. 

must  be  on  habeas  corpora  or  dlstringast  422. 

Dot  granted  when  none  appear,  422. 

may  be  if  one  appear  and  he  be  challenged,  422. 

nav  be  desired  by  either  party,  422. 

defendant  cannot  have  it  after  prosecutor's  default,  422. 

Dot  without  consent  of  Attorney  General,  422. 

usual  to  obtain  warrant  for,  422.  [432. 

in  capital  cases  may  be  for  larger  number  than  original  |>rocesB, 

in  decern  or  octo  tales  numb:r  must  be  less  than  originally 
awarded,  422. 
does  not  apply  to  a  tales  de  ctrcumstantibus,  423. 

CTery  subsequent  tales  must  be  for  less  number  except  former 
quashed,  423. 

at  Nisi  Prius  tales  taken  out  of  other  panels,  433. 

who  qualified  to  be  sworn  on,  423. 

prisoner  may  challenge,  423. 

qoashing  array  will  not  afiect  Ules,  423. 

no  one  on  array  quashed  can  be  sworn  on  tales,  423. 

grantable  when  challenges  exhaust  panel,  423. 

may  be  by  K.  B.  on  indictment  moved  by  certiorari,  433. 
then  returnable  instanter  or  next  day,  423. 

before  Justices  of  Oyer  and  Terminer  may  be  instanter,  423. 
.  seldom  resorted  to  by  justices  of  gaol  delivery,  and  why,  423. 

if  on  return  of  tales  parties  do  not  appear  distringas  and  habeas  corp»- 
jury  tfipearin|^  on  withdrawsng  may  oe  fined,  424.  [ra,  4^. 

on  deuult  of  jurors  how  absentees  to  be  punished,  434. 

at  common  law  forfeit  issues  returned,  424. 

those  who  attend  may  he  ordered  to  inquire  amount  of  land  and 
court  fine  accordingly,  424. 

fine  on  prayer  of  party  indicting,  424. 

if  they  once  appearand  retire  finable  without  prayer,  434. 

in  cities,  towns,  &c.  forfeiture  from  20ff.  to  40i.,  434. 

in  superior  courts  fine  from  40t.  to  5/.,  434. 
of  obtaining  and  nimmotdng  a  special  jwry^  424. 

special  jury  never  in  treason  or  felony,  425. 

only  attainable  in  K.  B.,  425. 

provisions  of  3  Geo.  D.  c.  25.  s.  15.,  425. 

provisions  as  to  costs  of,  24  Geo.  II.  c.  18.,  425. 

rule  made  to  sheriff  to  procure  it,  426. 

mode  of  choosinijp,  436. 

not  usual  for  motion  to  come  into  court,  but  bow  carried  on,  486. 

what  done  when  sufficient  special  jurors  do  not  appear,  426. 
no  challenge,  after  special  jury  by  consent,  for  hundredors, 

challenge  may  be  for  partiality  of  sheriif,  436.  [426. 

trial  on  common,  after  rule  for  special  jury,  good,  427. 

no  special  jury  on  writ  of  inquiry,  427. 

when  a  gwd  ywry  allowed,  437. 

nothing  as  to  special  jury  need  appear  on  record,  427. 
Of  a  jurv  de  medietate  Ungtke^  iSCf. 

origin  of,  under  28  Edw.  III.  c.  13.  s.  3.,  427. 

aliens  returned  need  not  possess  landed  estate,  427. 

if  not  claimed,  want  of  no  objection  to  subsequ^t  proceedinffs, 

mode  and  time  of  demanding,  428.  [427, 8. 

seems  aliens  need  not  be  of  proper  county,  428. 

array  be  ehallengsd  for  want  of  aliens,  though  return  specifies 
them,  428. 

velum  to  venire  ought  to  ahov  which  are  aliens,  428. 

talcs  may  begnated  to  make  upoambers  of  alieos4  438. 
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sututcs  as  to  right  of  f^yv^  to^  ^28. 
JndemnUieB  to  jttrora  ingtneralj  429. 
I  punishable  to  assault  or  threaten  a  juror,  429> 

punishment  of  striking  juror  in  a  superior  court,  429. 
information  for  libel  on  juror  will  be  g^nted,  429. 
no  action  can  be  supported  against  juror  for  his  Terdiett  439. 
JUMUty  «/*  Jury  topunithmentf  429. 

jurors  punishable  by  fine  and  attachment  for  contempts,  429. 
how  punishable  for  nonattendances,  430.    (Vide  supra.) 
finable  for  withdrawing,  though  challenged,  before  challenge  de- 
cided, 430. 
grand  juryman  returned  on  petit  jury,  not  stating  it  finabie,  430. 
jury  refusing  to  give  any  verdict,  finable,  430. 
imposing  verdict  on  court  when  not  unanimous,  finable,  430. 
casting  lots  for  yerdict,  finable,  430. 
agreeing  in  two  verdicts,  finable,  430. 
receiving  bribe  highly  criminal^  430. 
.    sending  for  instructions  from  prosecutor  finable,  430. 
Jury  punishable  far  mubekaviour  i»hen  absent  /r9m  court,  430. 
separating  before  verdict,  431. 
taking  any  thing  with  them  to  eat  or  drink,  431. 
eating  and  drinking,  though  agreed,  431. 

reading  fresh  evidence,  431.  [43L 

eating  and  drinking  at  co^tts  of  jurors  do  not  vitiate  the  verdict, 

at  expense  of  either  party  make  verdict  bad,  431. 
separating,  and  then  giving  verdict,  makes  verdict  bad,  4S1. 
Jitry  liable  to  no  punuhment  in  judicial  character,  431i 
no  attaint  in  criminal  proceedings,  431. 
sentences  against  jurors  declared  illegal,  431. 
power  unquestionable,  431.  [opinion.  43^ 

said  are  finable  for  refusing  legally  to  express  their  own  dccnrcd 
contemptuously  refusing  to  attend  to  judge  finable,  432: 
province  of  judge  and  jury,  in  libel,  432. 
CalVmg  defendant  to  bar  before  jury  sworn,  432.     (Sec  Tiiul.) 
Calling  jury  in  courts  433. 

clerk*9  address  to  jury,  433. 

clerk's  address  to  prisoner,  reminding  him  of  challenges,  433. 
how  jury  called  in  treason,  433. 
how  jury  drawn  in  other  cases,  433. 
proceedings  as  to,  at  sessions  or  assizes  after  traverse,  433. 
Qf  challenging-  jury,  434. 

meaning  of  term,  challenge,  434 

kinds  of  challenge,  434. 

challenge  on  behalf  of  the  crown,  434. 

at  common  law  any  number  peremptorily  challenged  for 

crown,  434. 
regulations  of  33  Edw.  I.  ch.  4.  as  to,  434. 
crown  not  compelled  to  show  cause  of  challenge  till  panel 
gone  through,  435.  [435. 

defendant  must  show  his  causes  of  objection  befiwe  king, 
prosecutor  may  challenge  for  cause  like  defendant,  435. 
challenges  on  behalf  of  defendant,  435. 
peremptory,  434. 

formerly  in  felony,  ihirty.fi%'e,  435. 

in  felony  at  present,  twenty,  435. 

in  high  and  petit  treason,  435. 

number  not  settled  in  misprision  of  treason,  435. 

none  in  misdemeanour,  436. 

none  on  collateral  issues,  436. 

where  several  defendants  jointly  indited  each  has  a 

right  to  his  number^  436. 
what  done  when  several  prisoners  will  not  join  in  chal- 
lenges, 436.  J[436l 
when  prisoner  persisting  in  challenging  more  is  convicted* 
when  prisoner  challenging  flu>re>  ebaUenge  is  merely 
overruled,  436. 
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for  cause,  437. 

to  tbe  trray,  437. 

what  if,  437.  [437. 

distinction  between  principal  challenge  and  for  favour, 
causes  of  principal  challenge,  437. 
sberilt  prosecutor,  437. 
sberifT  relation  to  one  of  the  parties,  437. 
sheriff  reluming  party  at  request,  437* 
sheriff  evidently  partial,  437.  [437. 

,  reasons  to  send  process  to  coroners  apply  here, 
nray  be  by  king  as  well  as  defendant,  438. 
default  of  sheriff,  when  ground  of,  438. 
uo  cause  of  that  knight  is  not  returned  on  prosecu- 
tion of  a  peer,  438. 
ancient  right  to  challenge  for  hundredors,'438. 
not  by  aliens  for  want  of  foreigners,  438. 
causes  of  challenges  for  favour,  438. 
remote  relationship  of  sheriff,  438. 
connexion  of  sheriff  with  one  of  the  parties^  439. 
discha^e  of  sheriff  before  return,  439. 
neglect  of  sheriff  to  take  oaths  of  office,  4S9. 
said  no  challenge  of  favour  allowed  against  crown,  but  de- 
nied, 439.  [439. 
how   prosecutor  or  defendant   may  anticipate  challenge, 
to  the  polls  for  cause,  439. 
what  it  is,  439. 
principal  to  the  favour,  440. 
defendant  may  exhaust  panel  by,  440. 
causes  of  principal  challenge  to  the  polls,  440. 
propter  honoris  respectum,  440. 
privilege  of  peer,  440. 
how  privilege  claimed,  440. 
members  of  House  of  Commons  seem  to  have  no 
absolute  right,  440. 
propter  defectum,  440.                                       [supra.) 
want  of  qualification  or  incapacity,  441.     (Vide 
propter  affectum,  441. 

any  affinity  or  relationship,  441. 
that  juror  has  acted  as  godfather  to  a  child,  441. 
no  answer,  that  juror  is  related  to  both  parties,  441. 
that  juror  is  under  the  power  or  influence  of  a  par- 
ty, 441.  .  [441. 
hostile  actions  depending  between  juror  and  party, 
rules  as  to  causes  of  principal  challenge  tor  array, 

applicable,  441. 
actual  partiality,  442. 
expression  of  opinion  as  to  cause,  442. 
what  request  of  a  party,  442. 
calling  (togs  by  names  of  king's  witnesses,  442. 
Uiat  party  was  a  grand  iuryman,  442. 

how  far  rule  extends,  442. 
not  that,  party  tried  others  for  the  same  joint  of- 
propter  delictum,  442. '  [fences,  442. 

attainder,  or  conviction  of  infamous  crime,  442. 
king's  pardon  cannot  restore  to  competence,  443. 
doubted  if  outlawry  in  personal  action,  443. 
only  to  iiivour  tmless  record  of  conviction  pro- 
duced, 44S.  [lenge  onW,  443. 
swearing  juryman  by  wrong  name,  ground  of  chal- 
causes  of  challenge  to  the  polls  for  favour,  443. 
general  statement  of,  443. 
rules  as  to  array,  apply  here,  443, 4. 
time  of  challenge,  444. 

not  till  full  jury  appear,  444. 

not  after  oatbi  unless  ci^ase  srose  since,  444. 
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between  appeartnce  uid  swearinff  jurort,  444^ 

partv  may  cbaltenge  polls  aftet  chaileogiiig  amy*  444. 

all  oDJectiona  to  aame  juror  must  be  at  same  ttfltt*  444. 

when  challenge  for  hundredors,  444. 

juror  found  indifferent  00  challenge  for  cue  aide  maj  be 
challenged  by  other,  444.  [cauae.  444. 

juror  may  be  challenged  peremptorily  after  challenge  far 

where  jury  discharged  prisoner  has  a  right  to  chalteoge  the 
node  of  chalieng:e,  445.  [wholcy  444, 

to  the  array  in  writing,  445. 

words  used  when  to  the  polls,  445. 

panel  to  be  read  over  in  defendant's  hearing,  445. 

juror  challenging  himself  sworn  to  foct»  445. 
,  how  jurors  called  to  enable  party  to  challeqgc,  445. 

prisoner  must  challenge  in  person,  445. 

m  treason  prisoner's  counsel  may  take  account  of  chal- 
fenges,  445. 

prisoner  allowed  counsel  to  argue  challenge,  445. 

form  when  challenge  is  peremptory,  445. 

when  challenge  for  cause,  cause  is  shown,  446. 

how  verbal  challenge  madie,  446. 

how  juror  challenges  himseli,  446. 
how  challenge  to  be  tried,  44& 

to  whom  referred,  446. 

party  may  plead  or  demur  to  challenge  for  faTour,  446. 

on  plea,  bow  decision  taken,  446.  [447. 

demurrer  need  hot  have  circumsunces  of  demurrer  to  piet, 

demurrer  may  be  decided  immediately,  or  adjourned*  447. 

entry  when  challenge  overruled,  447. 

proceedings  when  challenge  to  array  succeeds,  447. 

principal  challenge  to  polls  decided  by  court,  447. 

challenge  for  favour  to  polb  left  to  triers*  447. 
who  are  to  be  triers  of,  447. 
no  challenge  to  triers,  448. 
oath  to  triers,  44a 
trial  before  the  triers,  448. 

to  what  triers  may  eiamine  jurymen  challenged,  448. 
triers,  officers  of  the  court,  and  resptmsible  to  h*  448. 
what  done  when  sufficient  jurors  are  not  left,  448» 

at  gaolddivery  a  fresh  panel,  448. 

when  treat  on  particular  vet  ire  and  tales,  448L 

•beriif  must  return  fresh  jurors,  448. 

no  juryman  challenged  before  can  be  sworn,  448,  9l 

prisoner's  challenges  to  the  fresh  jurors,  449. 
of  reforming  panel,  449. 

by  justices  of  gaol  delivery  and  the  peace,  how,  449. 

both  in  grand  and  petit  jurors,  449. 

jury  sent  for  at  assizes  from  Nisi  Prius,  449. 
0/  rwearing-  the  Jury,  449. 
form  of  oath,  449. 

on  trial  at  traverse  and  at  sessions,  449. 

variations  of,  according  to  religion,  450. 
parties  must  answer  to  their  right  name&,  450. 

wrong  name  not  essential  after  verdict,  450. 
juror  sworn,  set  apart  in  the  box,  450^ 
**  coontez,"  when  twelve  sworn*  450. 
address  of  clerk  to  jurors  sworn*  450. 
jury  not  wanted  discharged*  45L 
proclamation  made  by  crier,  451. 

need  not  appear  on  the  record*  451. 
commencement  of  trial,  451.    (See  ^^VioiL) 
illness  of  one  of  jury  during  trial,  consequence  of,  (5S9.    (See  TV^oL} 
conduct  of  jury  while  deli&rating  on  verdict*  516. 
jurors  retire  if  the>  do  not  shortly  agreet  516. 

*^  ""**  sworn  to  IceepthaBf^UL 
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mast  neither  ttX  nor  drink,  516. 

roait  speak  wiUi  no  one  but  bulifl^  516. 

must  carry  nothing  eatable  with  there,  516. 

their  eating  unless  at  cost  of  a  party  does  not  avoid  ver- 

diet,  516. 
justices  may  give  jur^  leave  to  refresh  themselves,  517. 
jary  roust  bear  no  evidence  in  private,  517. 
may  hear  evidence  arain  in  open  court,  517. 
may  ask  direction  otthe  court,  517. 
must  not  carry  with  them  any  writing  not  given  in  evi. 

dence,  517. 
may  take  written  evidence  with  them,  517. 
taking  out  other  documents  will  not  avoid  verdict,  517. 
must  not  separate  without  special  permission,  517. 
judges  may  take  them  with  them,  518. 

whether  in  capital  cases  jury  can  ever  be  discharged  before  ver- 
dict, 518. 
in  civil  cases  practice  less  strict,  516. 

court  may  examine  jury  separately,  if  they  fofpect  they  are 
not  agreed,  518. 
asking  jury  as  to  verdict,  5ia    (See  TMoL) 
verdict  of  Jurv,  519.    (See  Fmtfcf.) 
when  jury  will  be  sent  to  reeonader  ver^t,530.    (See  Verdict,) 

JUSTICES  OF  THE  PEACE. 

may  bind  over  to  prosecute,  3. 
may  commit  on  refusal  to  be  bouiyl  to  prosecute,  4. 
are  bound  to  present  highways  in  decay,  4. 

no  action  can  be  brought  against,  as  sttchi  without  a  month's  no- 
action  must  be  within  six  months,  55^  [tice,  55, 
may  tender  and  plead  amends,  55. 
in  action  agahist  the  ventte  is  local,  55. 
mav  plead  the  gtoenX  issue,  55. 
will  have  double  costs,  on  verdict  for,  55. 
when  they  may  issue  warrant    {Sot  fVamint.) 
then-  two^ld  power,  30. 

may  command  their  servants  to  arrest  affrayers,  20. 
may  take  any  number  to  arrest  triors,  felonsy  or  breakert  of  the 

pesoe,31. 
all  perms  bound  to  assist,  21. 
when  may  arrest  on  their  own  view,  20. 
ought  not  to  grant  warrant  on  mere  discretion,  21. 
ought  not  to  grant  warrant  when  witnesses,  31. 
power  to  grant  warrant    (See  Warrant.) 
powers  and  duties  of  on  examination.    (See  Examiutiioti.) 
power  of  to  bail.    (See  Bail) 
authority  in  Sessions.    (See  Setnoru  of  the  Peace.) 
may  commit  for  treason  but  cannot  try,  113. 
how  their  names  should  be  stated  in  caption,  371.    (See  CaptiorL) 
informations  i^^ainst,  711.    (See  Bifirmatiotu.) 
EIN6*S  BENCH,  COURT  OP. 
^         may  bail  for  any  thing  before  conviction,  80. 

cannot  bail  wh^  the  party  is  in  execution,  or  for  contempt,  80. 

their  power  to  bail  to  oe  exercised  in  discretion*  80. 

no  one  can  claim  the  right  of  bail,  80. 

they  pay  regard  to  the  rules  of  inferior  courts,  81. 

not  usual  for  them  to  bail  in  case  of  felony,  81.    (See  JBaiL) 

may  commit  to  any  prison  in  England,  88. 

power,  duty,  and  practice  to  grant  habeas  corpus.    (See  Eabeae  Cerpue.) 

crimmal  jurisdiction  of,  139. 

highest  within  the  realm,  139. 

has  jurisdiction  over  every  kind  of  offence^  139. 

offences  in  Middlesex  may  be  originally  indicted  in,  139. 

informations  for  misdemeanours  m  any  county  may  be  filed  in, 
139.    (See  ^formation,) 
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KIKG'S  BENCH,  COURT  GF-^conHnued.) 

may  proceed  on  olFeiicea  out  of  the  ftalm  by  lUtote,  129. 

may  proceed  on  iDdbtmenU  vemoved  by  cerUonrit  139.    C^ee 

m  rruid  jury  in  MiddWtex  to  present  biUs  to,  139. 

offences  out  of  Bnj^land  not  co^isable  in,  but  by  statute^  139. 

if  any  part  of  offeaoe  in  Middlesex,  offender  may  be  indicted 

in,  139,  SO. 
if  defendant  sends  a  libel  from  Ireland  to  be  publisbcd  1  West- 
minster, 130. 
persons  in  his  Majesty's  scnrice  abroad  may  be  indicted  in,  130. 
offences  in  the  Bast  Indies  may  be  indicted  in,  130. 
offences  in  Berwick  ma^  be  prosecuted  in,  by  information,  130. 
mode  of  proceeding  in,  13a 

tvo  grand  juries  sworn,  130. 

charge  to  juries  by  the  senior  of  the  puisne  judges,  130. 
juries  attended  by  clerk  of  grand  juries,  130. 
grand  juries  present  the  bills  in  open  court,  130. 
proceedings  in  Grown  Office,  130. 
power  as  to  certiorari    (See.  Certiorari.) 
mode  of  Issuing  jury  process  in,  413.    (See  Jiirgf ,  Pefifc) 
proceedings  before  judgment  iif,  5319  533.    (See  Ju4gmaii,  /vwceedmfs 

4u  10, 531, 533.) 
proceedings  in  mifidemfanoan,  in  aggraTation  and  diminntioa  of  pa- 
nishment,  563,  564. 
power  of,  in  informations.    (See  In/ormaii^ru.) 
LARCBNT. 

in  what  cases  excluded  from  clergy,  555,    (See  Cler^,  AeneJU  •/!) 
LBET  COURT. 

may  receive,  but  cannot  try  indictments,  131. 
mxisi  send  indictments  to  assizes,  or  by  certiorari  to  K.  B.  131. 
LETTERS  , 

when  evidence,  47^6.    (See  Evidence.) 
UBBL. 

members  of  parliament  and  peers  have  no  prhrilege  io,  when 

tious,  10. 
subjects  offender  to  arrest  when  seditious,  11. 
not  usual  to  arrest  when  it  affects  private  persons  only,  11. 
no  arrest  tor  without  warrant,  13. 
need  not  be  set  forth  in  commitment  for,  91> 
indictable  at  sessions.  114. 
LIBERATE.     (See  Super$ede(U,  Outlawry.) 

warrant  of,  to  gaoler,  on  bail  being  put  in,  83. 
UMITATION. 

no  general  statute  of,  in  criminal  proceedings,  133.    (See  TTine.) 
LOSS 

of  any  part  of  the  proceedings,  bow  supplied,  58a    (See  Jw^gmeat.) 
LUNATIC.    (Ste  Ituanity.) 

cannot  be  a  witness  while  insane,  480. 
may  be  a  witness  in  lucid  intenrals,  480. 
MAGNA  CHARTA. 

ancient  construction  oL  as  to  arrest  before  indictment.  It. 
MAHOMETAN. 

may  be  sworn  on  Alcoran,  483. 
MAINOUR. 

thief  taken  in,  might  very  early  be  arrested,  11. 
formerly  thought  thief  uken  in  might  at  once  be  tried,  136. 
by  Danish  law  thief  taken  in,  might  be  hanged,  136. 
thief  taken  in  must  now  be  regularly  indicted,  136. 
MALICIOUS  PROSECUTION. 
redress  for,  8,  679. 

in  appeal,  punishment  of  prosecutor  if  defeSted,  679. 
on  indictment,  formerly,  by  writ  of  conspiracy,  679. 
by  indictment  for  conspiracy,  679 
action  on  the  case  for  the  most  usual  remedy,  679. 
advantages  over  writ  of  conspiracy,  679. 
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MALiaOUS  PROSECUTION— (conft'niied) 

when  it  lies,  680 

may  be  lupported  against  one  alone,  680. 

if  conapiracy  be  averred,  it  may  be  rejectedi  680. 

may  be  on  ground  of  expense  alone,  680. 

may  be  by  husband  who  has  paid  costa  for  prosecotbn  of 

wife,  680. 
what  necessary  to  support,  681. 

the  accuaation  must  ht  unfounded,  10,  681. 

not  if  any  grounda  of  suspicion,  681. 

not  without  cop^  of  record  of  acquittal,  681. 

hoWa  and  m  what  caaea,  copy  of  record  may  be 

obtained,  681. 
copy    evidence,    though    given    without    satlio- 

rity,  681. 
order  for  copy  of  record  need  not  be  proved,  681. 
how  original  examinations  may  be  procured,  683. 
not,  if  on  triiu  the  jury  heaitated,  683. 
defendant  on  may   give  evidence   of  plaintifTa  bad 

fame,  &c.  683. 
laid  never  for  malicious  information  in  K.  B.  682. 
the  proceedings  must  be  malicious,  682. 
not  sufficient  that  prosecutor  did  not  appear,  682* 
when  expresa  malice  muat  be  shown,  682. 
distinction  between  prosecutions  and  convictions,  683. 
when  indictment  tlux>wn  out  aome  evidence  of  malice 

requiaite,  683. 
distinction  on  acquittal  for  informality  and  merits,  683. 
malice  will  not  suffice  if  probable  grounds  shown,  683. 
diatinction  aa  to  inferring  malice  and  want  of  grounds 

from  each  other,  6&. 
general  concluaion,  683. 

what  queations  for  court  and  what  for  jury,  683,  4. 
when  oath  of  defendant  may  be  jjTiYcn  in  his  nvour  on,  8. 
no  new  trial  after  verdict  for  deKOdant,  8. 
MANDAMUS. 

may  be  bad  againat  commiaaionen  of  inclosure  acta,  or  they  may  be 

indicted,  4, 5. 
to  compel  inferior  court  to  give  judgement  (See  Jwlgvient.) 
MANSLAUGHTER. 

when  »  private  person  breaks  a  bouse  on  suspicion,  and  either  party  is 

killed,  15. 
what  defect  in  the  process  will  reduce  killing  in  resistance  to,  33, 36. 
if  miatake  in  the  name  of  the  peraon  in  warrant  killing  officer  is,  33. 
party  may  be  convicted  of  oo  high  seas  by  statute,  126. 
MARKET  OVERT. 

gooda  stolen  aold  in,  may  be  restored  to  the  prosecutor,  6.   (See  Muti' 
tuUon  Stolen  Goodi,} 

MARRIAGE,  FORCIBLE. 

clergy  taken  away  from,  5Sy. 

MASTER,  REFERENCE  TO.    (See  Beferenee  to  Matter.) 

MEMBERS  OF  PARLIAMENT.    (SeeParffameii/,  Menben  of.) 
no  priTilege  in  seditious  libel,  10. 
convicted  of  infamoua  crimen  may  be  expelled,  660. 

MIDDLESEX,  SESSIONS  OF.    (See  Seuiwio  of  the  Peace.) 

held  eight  times  a  year,  110. 

have  a  commi^ision  of  Oyer  and  Terminer,  111. 

are  held  at  Hick's  Hall,  111. 

transmit  indictments  to  the  Old  Bailey,  111* 

practice  of  holding.  111. 

offences  in  Westminster  may  be  in<ficled  a^  113. 

recognisance  to  prosecute  at  Westminster,  fulfilled  by  indietmgaty  112. 

not  suspended  by  sitting  of  K.  B.  113. 
MIDDLESEX. 

offences  in  may  be  indicted  in  K.  B.  129. 
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MmCONTINUANCB  IN  PROCESS.    (See  Pnei».) 

what  is  and  effect  oft  397. 
MISDEMEANOUR. 

esamiiution  of  prboner  not  evideDee  on  trial  of,  65. 
usually  tried  at  seifionay  114. 
laSNOMER.    (See  Jndictmera^  Abatemaa:} 
MISPRISION. 
wbat»3. 

punishment  of  in  case  of  treason  and  fdony,  3^ 
not  in  concealing  misdemeanourss  3. 
judgment  in,  ST6, 

forfeiture  on  of  profiu  of  lands  for  life,  596l 

MITTIMUS.    (See  C9nunimau.) 
MURDEIL 

it  is  if  an  officer  be  ilain  in  bresking  doors  lavfuUy  to  aiRst,  15. 

anjr  one  may  break  a  house  to  prevent,  15. 

it  IS  if  a  constable  or  any  assisting  him  be  killed  in  resiatwce  in  the  db- 

charge  of  his  duty,  19. 
killing  officer,  though  the  warrant  ia  filled  up  after  signatmey  ii»  35. 
justices  cannot  bail  in,  76,  77, 

when  triable  on  shore  and  when  at  admiralty  aeanons,  ISS. 
by  2  Geo.  II.  c.  31.  offender  strikuig  at  sea,  may  be  tried  where  party 

diet,13a 
defisndant  may  be  tried  for  on  coroner's  inoueat,  131. 
formeriy  not  often  in^cted  before  year  ana  a  day»  132. 
now  incueted  immediate^  and  why,  133. 
how  clergy  taken  away  from,  553. 
judgment  for,  574. 
MUTE  STANDING. 

what  amounts  to,  345. 
inquisition  to  inquire  cause  of,  346. 
what  done  when  found  ex  visitatione  Dei,  346. 
no  inquisition  when  defendant  speaks  but  does  not  anaver,  SIfi. 
man  having  cut  out  his  tongue,  regarded  as  obstinatriy  mule,  346. 
ooniequences  of  obstinately  standmg  mute,  346,  7. 
in  hig^  treason  operates  as  conviction,  347. 
in  petit  larceny  and  inferior  crimes  amounts  to  conTidioiiy  34!^. 
fai  felomes  fonnerlv  peine  forte  and  dure,  347. 
care  ezeicisea  before  sentence,  347. 
benefit  of  clergy  allowed,  347. 
witnesses  sometimes  ezamined  and  coarse  vheA  praof  wws 

.slight,  347. 
sentence  of  penance,  what,  347. 
how  sentence  of  penance  introduced,  348. 
reason  why  submitted  to,  348. 
aboli^ed  by  12  Geo.  m.  c.  20.,  348. 
in  all  cases  now  operates  as  a  convictioni,  348,  349. 
course  now  pursued,  349. 
NAICE. 

of  defendant  must,  if  known,  be  stated  in  the  warrant,  32. 
if  unknown,  how  party  may  be  described,  32. 
mistake  in,  effect  of,  34. 

of  officer,  if  inserted  in  warrant  without  authority,  effect  f£,  32. 
statement  of  in  indictment.    (See  htdictmenl,) 
consequences  of  defect  in  statement  of.    (See  MoMememtS} 
NEW  SOUTH  WALES. 

regulations  as  to,  for  transportation  of  ofi*enderB,  645. 
NEW  TRIAL. 

when  may  be  granted,  533. 

not  in  capital  cases,  533. 

but  judge  may  respite  when  dissatisfied  with  convictkm, 
superior  courts  may  in  all  cases  of  misdemeanoor,  533.         [533 . 
interior  courts  can  only  for  errors  of  fcmn,  533. 
reason  for  certiorari,  533. 

when  K.  B.  will  not  grant  certiorari,  to  obtKn  new  txialk 
533. 
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NEW  TRIAL— (ctnl»nti«d) 

can  ovUf  oe  after  geneval  Teriaict,  533. 

after  special  ^ercUct*  venire  fiuaas  de  novo  pioper»  533. 

first  instance  ci,  533. 

difference  between  venire  he.  de  novo  and  new  trial,  5SS3. 
grounds  of  granting,  534. 

want  of  notice  of  trial  when  it  prevents  defence,  534. 

misbehaviour  of  juiy,  534. 

affidavits  of  jurors  as  to^  cannot  be  received,  534. 
juror  cannot  make  oath  that  he  disagreed  fiom  verdQct,  534. 
jury  may  be  asked  as  to  facts,  when  doubt  on  judge's  re- 
port, 534. 
not  on  account  of  circulation  of  papers  among  jury,  534. 

not  on  mere  unpreparedness  of  defendant,  534. 

not  on  ground  of  mistake  made  by  a  witness,  535, 

not  on  ground  of  incompetence  of  intness  discovered  ance 
trial,  535. 

may  on  conviction  of  witness  for  perraiy,  535. 

may  on  endence  being  denied  bv  affidavit,  535. 

may  where  witnesses  prevented  by  illness,  535. 

not  on  mere  fim^g  a  biU  a^^ainst  witness  for  peijury,  535. 

may  be  for  misdirection  of  judge,  535. 

may  for  refusal  of  proper  or  admuasion  of  bad  evidence,  535. 

may  on  verdict  contruy  to  evidence,  535. 

not  on  ground  of  defect  in  pleadiiijgs,  535. 

not  unless  necessary  to  substantial  justice,  535. 

not  in  general  after  ac(|uittal,  535. 

may,  perhaps  on  acquittal  obtained  by  fraud,  536. 

said  not  without  consent  of  king's  counsel,  but  denied,  53Q. 
time  of  granting,  536. 

not  in  g^eneral  after  motion  in  arrest  ef  judgment,  536. 

court  win  sometimes  allow  it  after  time,  536. 

course  when  motion  intended  in  arrest  of  judgment,  536, 

must  in  general  be  within  four  days,  537. 

may  be  ex  gratii  afterwards,  537. 
mode  of  applying  for,  and  granting,  537. 

all  oefendants  must  be  present,  and  why,  537. 

not  where  no  corporal  punishment  can  be  awarded,  537. 

defendant  m^  be  brouriit  up  by  habeas  corpus^  to  move  for« 

on  affidavit  of  frets,  537.  [537.^ 

may  be  granted  where  some  defendants  acquitted,  537. 

rule  to  uiow  cause,  537. 

application  to  judge  who  tried,  537. 

discharge  of  rule,  or  makinj^  it  absolute,  537. 

how  nanted  when  some  defendants  are  acquitted,  538, 

may  be  without  payment  of  costs  by  d^endant,  538. 
NIGHT. 

offender  may  be  taken  in,  13. 
walkers  at  roa^  be  arrested,  16. 
walkers  at  imuctable  at  sesnons,  114,  115. 
NISI  PRIUS,  MTBIT  OF.    (See  JUtizei,) 
NISI  PRIUS,  RECORD  OF., 

form  when  indictment  removed  by  certiorari,  392. 
NOLLE  PROSEQUI. 

occanon  of  granting,  389.  [389. 

when  civil  action  and  indictment  both  emploved  for  same  charge, 

where  conduct  of  prosecutor  is  vexatious,  j89. 

where  it  is  manifest  no  indictment  would  lie,  389. 
how  to  be  obtained,  390. 

affidavit  of  defendant,  390. 

summons  to  prosecutor,  390. 

attornj^  general  may  direct  removal  into  K.  B.  or  hear  counsti, 

cannot  be  without  consent  of  Attorney  General,  390. 
may  be  entered  as  to  one  of  several  defendants,  390. 
effect  of,  391. 
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NON  n>ENnTY»  PLEA  or    (See  Identity,) 
when  it  may  ariie,  633. 

OB  priwner  being  asked  why  execution  ahoald  not  be  awarded,  638. 
may  be  ore  tenus,  633. 
replication  to  ore  tenoa,  633. 
▼enire  to  tiy  returnable  instanter,  633. 
coiuiael  allowed  to  argue,  633. 

trial  of  will  not  be  put  off  without  strong  ground^  633. 
no  peremptoty  challenge  on,  633, 
on  nnding  of  jury  against  no  proclamation,  633. 
after  escape,  prisoners  roav  be  chsined  together  at  trial  a^  633. 
award  of  execution  on,  633. 
NOTICE  OF  ACTION. 

when  justice  entitled  to  receive,  5S, 
iirferior  officers  not  entitled  to,  55,  56, 
NOTICE  or  BAIL.     (See  BM) 
NOTICE  OF  MOTION. 

to  make  rule  for  gnating  information  absolute,  697. 
for  rule  nisi  against  a  magistrate,  713. 
NOTICE  OF  TRIAL     (See  Trials  notice  •/.) 
NOTICE  TO  PRODUCE  PAPERS.    (See  Bvidenee.) 
object  of,  471. 

may  be  to  agent  or  attorney,  471. 
effect  of,  471,  49S. 
when  unneccBsaiy,  471. 
NUISANCE. 

no  length  of  time  will  Irgsliae,  132. 
OATH.    (See  Enidenee.—Jwry,) 

of  party  to  obtain  warrant,  36. 
on  examination  requisite,  62. 
form  of  on  examination,  62. 
form  of  to  triers  of  challenge,  447. 
form  of  on  trial,  502. 

usual  fonn,  502. 

may  be  various  according  to  refigioo,  and  why,  503. 

Jews  may  be  sworn  on  Oud  Testament,  503. 

Mahometans  on  Alcoran,  503. 

€^ntoo6  according  to  the  superstition  of  their  fidth,  503. 

Scotch  corenanter  according  to  custom  of  his  sect,  503. 

party  objecting  to  kiss  the  book  by  holding  up  hand,  50i3. 
form  01  baOiff 's  to  keep  jury,  516. 
OLD  BAILEY. 

commisfflon  of  Oyer  and  Terminer  for  London  at,  118. 
commission  of  gaol  delivery  to  deliver  Newgate,  118. 
•UTLAWRY.    (See  iVMeit.) 
no  bail  in,  78. 

consequences  of.     (See  Proceet  to  Outlawry.) 
how  may  be  reversed  or  avoided,  300. 

in  treason  by  surrender  of  par^  within  a  year,  300. 

on  plea  or  writ  of  identitate  nominis,  300. 

when  the  defect  is  in  process  by  writ  of  error,  300,  301. 

any  one  as  amicus  curiae  may  inform  the  couK  of  error,  301. 

errors  may  be  either  technical,  or  in  fact,  301. . 

errors  in  fact,  301. 

errors  in  law,  301. 

how  to  obtain  writ  of  error,  301.    (See  J5fTw,  Writ  •/,} 

on  reveml  of  proceeding  on,  302, 
on  indictment  found  by  jurors  disqualified  may  be  reversed,  252. 
judgment  of,  584.    (See  Jtidgment.) 
reversal  of  by  plea,  606.     (See  Judj^meni,  Heverud  of.) 

by  wnt  of  error,  608.     (See  Judgement,  Hewnal  •/*.) 
OYER  AND  TERMINER,  COMMISSION  OF.    (See  Auixe9.) 

power  of  to  issue  general  precept  for  jurors,  414.    (See  •Atry,  PetiL) 
OYER   AND   TERMINER,    SPECIAL    COMMISSION  OF.      (See  Sjtedm! 


PANEL.     (See  Jury,  Petit,) 
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FAKEL— -(conli'iiiieet.) 

in  collateral  issues  ore  tentis  returnable,  instanter,  414. 
of  severing  by  histices  of  gaol  deliveiy,  414. 
copy  of  alfowed  at  Nisi  Prius,  420. 
in  treason,  420. 

what  accuracy  requisite  in,  420.  | 

how  may  be  obtained  by  prosecutor,  420.  | 

how  marked  by  shehif,  421. 

how  may  be  reformed,  449.    (See  Jury^  Petit.)  ^ 

PARDON  IN  GENERAL.  ^ 

prerogative  of  crown  to  grant,  620. 
now  power  of  granting  vested  only  in  crown,  620. 

for  what  offences  it  may  be  granted,  621.  | 

in  general  all,  and  on  what  ground,  621. 
formerly  thought  not  for  murder,  621. 

now  may  pardon  murder,  621.  [621. 

not  for  praemunire,  in  sending  subject  to  foreign  prison>  and  why, 
.  not  in  parliamentary  impeachment  till  it  is  over,  622. 

not  in  appeals,  and  wh^,  622. 
not  to  bar  rights  of  action,  622. 
not  to  discharge  reco^zance  to  keep  the  peace,  622. 
not  for  a  nuisance  while  unabated,  622. 
only  for  crimes  already  committed,  622. 
said  crown  may  dispense  with  statute  in  particular  case,  623. 
not  before  act  passed^  623. 
in  what  cases  it  will  be  granted,  623. 
when  aa  a  matter  of  right,  623. 

defendant  convicted  of  excusabU  homicide^  623. 

at  common  law,  623. 

on  statute  of  Gloucester,  623. 

no  discretion  as  to  granting,  623, 624. 

issues  as  matter  of  course,  624. 

may  obtain  restitution  of  fTOods  forfeited,  624. 

more  usually  now  to  acquit  him,  624. 
informers  promised  pardon  by  statute,  624. 

in  case  of  highway  robbery,  624. 

offences  as  to  coin,  624. 

burglary,  624. 

destroying  fish,  624. 

using  stamps  twice,  625. 

destroying  locks  on  rivers,  625. 

resisting  custom  house  officers,  625. 

running  foreign  goods^  625. 

receiving  stolen  gxKxis,  original  felon  entitled  to^  625. 

forging  fotter^  tickets,  625. 
entitled  on  observing  conditions  of  act,  625. 
roust  usually  be  out  of  prison,  625. 
informers  promised  pardon  by  proclamation,  625. 
accomplice  admitted  to  give  evidence,  626, 

has  no  absolute  right  to  pardon,  626. 

has  an  equitable  cuum  to  pardon,  626. 

will  be  bailed  to  enable  him  to  procure  pardon,  626. 

general  observations  as  to  pardoning  accomplices,  626. 
when  as  a  matter  of  favour,  626,  627. 

judge's  recommendation  always  attended  to»  627. 

Seneral  observations  on  propriety  of,  627. 
ow  it  is  to  be  granted,  627. 
must  be  by  act  of  parliament,  or  great  seal,  627. 
privv  seal  will  not  suffice,  627. 
paroon  must  state  crime  truly,  627.    (See  note.) 
general  pardon  of  ^  all  felonies"  will  not  apply  to  attainder,  628. 
pardon  after  conviction  must  recite  the  record  of  conviction,  628. 
pardon  after  indictment  need  not  recite  it,  628. 
m  particular  pardon  crime  must  be  named,  628. 
by  statute  in  rape,  murder,  and  treason,  628. 
how  offence  must  be  stated  in  murder,  628. 


/'^ 


4. 

1' 


800  INDEX. 

PABDON  IN  ^JSSfkVLhl^^cn&imed,) 

general  pardon  of  all  felonies  does  not  include  piraqr*  638. 
if  it  appear  to  be  obtained  by  fraud,  void,  628. 
if  it  seem  from  redtal  that  king  was  misuilbrmedy  Toid,  629. 
■mat  state  suggestion  on  which  it  was  granted,  629. 
in  act  of  grace  no  individual  case  need  be  apecifiedy  639. 

when  petit  treason  pardoned*  and  murder  excepted,  paitjr 
sniiHy  of  former  cannot  be  indicted  for  latter,  639. 

felo  de  se  paxdoned  as  a  felony,  though  murder  excepted, 
639. 

if  passed  after  stroke  pardoning  misdemeanoun^  paidos 
manslauf^ter  if  detth  ensue,  639. 

not  murder,  629. 

what  pardon  of  *<  misprisions,  trespasses,  ofienoea  and 
tempts**  includes,  629. 
Qiay  be  conditional,  630. 

often  on  condition  of  transportation,  630. 

if  condition  not  peifbrmea  offender  remitted  to  his 
tence,  630. 

mode  of  pardoning  at  the  assizes  and  Old  Buley,  630. 
mode  of  {^Fantin|^  pardon  at  sessions^  630. 

petition  settmg  forth  daim,  630. 

indorsed  by  chairman  of  court,  631. 

transmitted  to  home  secretary,  631. 

when  pardon  usualh'  sent,  6sl. 

mode  of  allowing,  &1. 

it  may  be  pleaded  in  bar,  631.    (See  Pardm^  Plea  •/} 

may  be  offered  in  arrest  of  judgment,  631. 

may  be  offered  after  sentence,  631. 

power  of  judges  to  bind  oyer  party  on  allowing,  631. 

effect  oS,  632. 

giyes  defendant  a  new  character,  633. 

enablea  to  sustain  action  if  called  a  felon,  633. 

when  restores  competence,  633. 

when  does  not  restore  competence,  632. 

will  prevent  foifeiture  whicn  has  not  taken  effect,  633. 

cannot  restore  blood  corrupted  or  lands  forfeited,  632. 

enables  the  party  to  acquire  and  transmit  estste,  633. 

cases  of  children  bom  before  and  after  pardon,  633. 

superior  advantage  of  reversal  of  attainder,  6S8. 
PABDON,  PLEA  OF. 

must  be  pleaded  spedally  in  general,  381. 

need  not  be  pleaded  specially  when  public  act  makea  no  ezceptiaii  of 

offence,  379. 
may  be  when  defendant  is  within  intention  of  act,  379. 

murderer  pardoned,  though  death  after  time  spedfied  if  atroke 

before,  380. 
murderer  not  pardoned  in  such  case  if  murder  ezcq^ted,  380. 
at  what  time  should  be  pleaded,  380. 

best  in  thb  stage  of  proceedings,  and  why,  380. 
may  be  after  conviction,  380. 
if  after  attainder  will  not  reverse  it,  380. 
how  it  should  be  pleaded,  380. 
in  genenl,  specially,  380. 

I^neral  issue  often  made  sufficient,  b^  act  of  pardon,  380. 
if  exceptions  of  persons  in  body  of  act  plea  should  nqraliffe 

them,  380. 
exception  in  distinct  proviso  need  not  be  nentived,  380. 
where  exception  is  only  of  offence  it  need  notbe  negatived,  381. 
where  a  single  person  excluded  exception  need  notbe  negativedy 
pardon  must  be  shown  under  the  great  seal,  381.  [381. 

sign  manual  will  not  suffice,  381. 

must  be  brought  into  court  sub  pede  ngiffi,  381. 

time  may  be  given  to  produce,  381. 
how  to  plead  a  paixlon  for  manslaughter,  when  indicted  fori 

der,381.  ^ 
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PARDON,  PLEA  OF— (cojiftnucd.)  ] 

averments  of  identity,  when  requisite,  381.  , 

when  time  to  plead  more  effectually  will  be  given,  381. 
defendant  may  be  allowed  counsel  to  frame,  382. 
on  cause  shown,  defendant  may  plead  in  formic  pauperis,  382. 
does  not  conclude  over  to  felony,  382. 
concluding  prayer,  382. 
in  felony,  pleaded  kneeling,  382. 
in  inferior  offence  may  be  pleaded  by  attorney,  382. 
{gloves,  i.  e.  four  euineas,  given  to  each  of  the  Judges,  on  aUow- 
judgment  of  discnarge  on,  382.  [ing,  382. 

par^  set  at  liberty  bv  may  be  compelled  to  find  sureties,  382. 
judgment  against  defendant  in  felony,  is  respondeas  ouster,  382. 

in  misdemeanour,  final,  382. 
how  to  take  benefit  of  pardon  at  Old  Bailey,  and  Assizes,  383. 
PARLIAMENT,  MEMBERS  OF, 

have  no  privilege  from  arrest  in  treason,  felony,  and  breach  of  peace,  10. 
no  privilege  in  seditious  libel,  10. 
resolution  of  that  general  warrants  are  illegal,  54. 
PATROLES. 

may  arre^  offenders,  14. 
PEACE  OFFICERS.  [See  Conatabk,  VTatchman,  Bdi^f,  Headbonmghy  Uc.) 
PEACE,  SESSIONS  OF.     (See  Se99im»  of  the  Peace.) 
PEACE,  COMMISSION  OF.     (See  Se»uo7u  of  the  Peace. 
PEACE,  JUSTICES  OF.     (See  JusHce*  of  Peace.) 

PEERS.  [peace,  10. 

have  no  exemption  from  arrest  in  treason,  felony,  and  actual  breadi  of 
cannot  give  evidence  on  examination  on  their  honour,  63. 
maybe  oail,. 82. 

when  liable  to  process  of  outlawiy,  284. 

have  no  right  to  sit  covered  in  court  when  tried  for  misdemeanour,  433. 
dischiffged  without  punishment  on  clei|^  for  first  oflfence,  55d. 
PEINE  FORTE  ET  DURE.    (See  Mute^  ttanOing.) 
what  it  was,  347. 
when  pronounced,  347. 
how  introduced,  348. 
how  abolished,  348. 
PENAL  STATUTE. 

indictments  under,  limitation  oS,  132, 133. 
PENITENTIARY  HOUSE. 

regulations  of,  6S6. 
PERJURY. 

when  judge  may  direct  prosecution  o^  by  any  one,  4. 
party  may  be  arrested  for  before  indictment,  11. 
not  usual  to  arrest  for  before  indictment,  11 . 
justices  in  session  will  issue  warrant  for,  11. 
no  arrest  for  without  warrant,  12. 
at  common  law  cannot  be  tried  at  sessions,  114. 
on  statute  may  be  tried  at  sesuons,  115. 
PETIT  TREASON. 

examination  no  evidence  of,  68. 
examination  may  convict  of  murder  on  trial  of,  65. 
how  clergy  taken  away  from,  652. 
juck^ent  in,  574. 
forfeiture  in,  595.     (Sec  Forfeiture,) 
PILLORY,  PUNISHMENT  OF. 
whence  derived,  649. 
tumbrel  what,  649. 
antiqui^of,  649. 

prosecutor  defirays  charges  of,  though  not  bound,  649. 
most  ignominious  of  all  punishment^  649. 
tune  m  left  to  sheriff,  ^9. 
directed  by  a  rule  leaving  day  in  Uaiik,  649. 
court  wiU  make  rule  to  mer  in  case  of  illness,  649. 
how  sheriff  must  execute,  649. 
sheriff  punishable  if  he  execa|e  it  improperly,  649. 
Vol.  1.  Si 
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PILLORY,  PUNISHMENT  OP— (cwilimiwi) 
arguments  sgunst  policj  of,  649. 
cftutioQ  of  lord  Coke  as  to  inflicting,  583. 
for  what  offences  proper,  583,  584. 
PlXJiCr,  155.    (8ee  note.) 
PLANTATIONS. 

offences  committed  in  maj  be  tried  under  a  special  conuDiasioii,  123. 
PLEAS. 

general  outiine  o^  353. 
general  qualities  of,  353. 
number  of,  354. 

only  one,  354.  [ceedings,  354. 

pioTinon  as  to  pleading  double  does  not  extend  to  criminal  pro- 

m  cases  dP  felony  may  plead  over  after  plea  in  abatement,  354. 

in  niBdemeanoun  no  second  plea,  354. 

court  may  aUow  in  their  discretion,  354. 
ttqie  of  putting  in,  355. 

in  abatement  or'bar  at  amignnieiit  before  not  gwlty,  355. 
manner  of  putting  in,  355. 

in  felony  in  person,  355. 

in  misdemeanour  by  attorney,  355. 

pardon  in  misdemeanours  need  not  be  pleaded  kiie^n|^  355. 

affidavit  must  be  annexed  to  dilatory  plea,  355. 
amendments  o^  355, 

legal  at  common  law,  355, 

may  be  before  entry  on  roll,  355. 
withdrawing  and  pleading  afresh,  355. 

cannot  be  as  matter  of  ri|^t,  355. 

plea  of  not  guilty  may  be  withdrawn  to  confess,  355. 

as  matter  of  favour  to  object  to  Jurisdiction,  355. 

iuror  withdrawn  to  alter  plea,  S56, 

Rave  to  withdraw  plea  and  enter  demnrrer,  356. 

leave  to  witbdmw  demurrer,  356. 
entering,  356. 

by  prosecutor  for  defendant  when,  356», 

fee  for  2t.,  356. 
to  the  jurisdiction,  356.    (See  Juritdiction,  Pha*  Is.) 
demurrers,  357.     (See  Demurrer.) 
declinatoiy  pleas,  361. 

sanctuary  and  abjuration,  361.    (See  Saneiuary,} 

benefit  of  clergy,  362.  (See  Clergry,  Benejlto/.) 

pleas  in  abatement,  363.    (See  AUaemaiif  Pletu  of.) 
pleas  in  bar^  368. 

autrefois  acquit,  368.    (See  .^utrejoit  AeguU.) 
autrefois  convici,  368.    (See  .^airefw  Cenviet,) 
autrefois  attaint,  377.    (See  ^Autrefii*  Jtiaku,) 
pardon,  379.    (See  Pm^Un,  PUa  o/.) 
general  issue.    (See  OenenU  l^etie,) 
special  pleas,  384^    {Special  Pleat,) 
Pa£)ffUNIRE. 

judgment  in,  575. 
PREGNANCY. 

ground  for  staying  execution,  618.    (See  R^rieve,) 
PRESENTMENT. 

of  a  grand  jui^,  134. 

merely  mstructions  for  indictment^  134. 

when  called  an  inquisition,  134. 
of  justices  of  peace,  137. 

under  highway  act,  137. 

traverssblebydttfeiidsnts,  137. 

must  conclude  <MHitiarv  to  the  form  of  the  statute,  137. 

must  describe  the  road  socurateiy.  137^ 

has  all  the  fbre«  of  iftdlotment,  l37;  13& 
PRINCIPALS  IN  GRIME. 

who  are,  and  in  vdiat  degree,  210« 
infi^degree^  th^ac<]Ml,i^giettti  310. 
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PRINCIPALS  IN  CRIME— (cofininued) 
in  9econd  degree,  who  tfe,  210. 

formerly  reg;arded  as  acceaaaries  at  the  hct,  210. 
could  not  formerly  be  tried  till  principal  convicted,  210. 
now  the  crime  is  constructively  committed  by  all  who  are  pre- 
sent consenting,  211. 
presence  necessary  to  constitute  aiders  and  abettors  principals 
in  second  degree,  211. 
need  not  be  wiUiin  sight  or  hearing,  211. 
when  rioting  in  the  same  house  with  affrayers  and  death 
occorsi  criminal,  211. 
cases  in  which  .party  absent  is  principal,  211. 
where  a  man  lays  poison,  211. 
-   where  poison  is  aoniiiiistered  by  the  hands  of  an  innocent 
person,  211. 
when  a  pit-fiUl  is  laid,  a  wild  beast  turned  loose,  or  inno« 

cent  a^nt  employed,  212. 
if  party  mcites  a  guilty  agent  to  a  crime  he  is  only  acces- 
saiy  before,  212. 
whAt  18  an  aidiiw,  assbting,  or  abetting  necessary  to  principals 
in  second  degree,  212. 
mere  looker  on  not  thus  guilt^r,  212. 
when  several  come  with  bad  intent  all  are  guilty^  212. 
when  one  present  desires  another  to'  commit  a  crime  halSk 

are  guilty,  212. 
if  several  are  eneaged  in  crime  and  death  ensues  all  are 
murdereis,  312. 
^       what  participation  neoessaiy  in  felonious  intent,  213. 

ir  master  asaanlts  maliciously  and  servant  ignorant  of  malice 

assists  him  he  is  not  thus  guilty,  213. 
caae  of  constables  being  kilfed  interfering  in  affray,  213. 
lulling,  to  make  all  murderers,  must  be  ia  pursuance  of 
iUe^  act,  213. 
punishment  of  principals  in  first  and  second  degree  rimilar,  213. 
this  both  at  common  kw  and  by  statutes,  213. 
exceptions  where  the  act  is  necessarily  individual,  213. 
in  privately  stealing,  felony  only  in  the  hand  who  took,  213. 
on  the  statute  of  stabbing  only  the  pMty  who  stabs  is  deprived 

of  clexgjy  213. 
distinction  relating  to  priority  of  trial  between  principaii  in  ae- 
cond  degree  and  accessaries,  213. 
horn  principals  in  firat  and  second  degne  may  be  ladictedy  313.    (See 
£uXctment.y 
PRISON. 

to  what  defendant  mult  be  sent.    (See  CemmiitnetU,} 
expense  of  conveyance  to.    (See  Coto.) 
regulations  of,  652.    (See  ImpruoTtment.) 
PRISON  BRBAKING. 

W'ustiees  cannot  bail  for,  78* 
COUNCIL, 
may  commit  for  state  oflenoes,  88. 
PROCESS.    (See  Wttrrant,  mUe.) 
In  geiiralt  275. 

necessary  to  bring  defendant  into  court  to  be  tried,  375, 276. 

no  man  canbe  tried  lor  felony  in  his  absoice,  276. 
why  so  called,  276. 
what  it  means,  276. 

to  whom  and  how  power  to  issoe  It  giren,  376. 
commissioners  of  Oyer  and  Terminer,  376. 
justices  of  the  peace,  376. 
all  persons  having  power  to  try  offeoderi,  276. 
said  that  capias  cannot  issue  under  commission  of  gaol  de« 
livery,  276. 
only  necessary  when  defendant  is  absent,  376(. 
if  be  be  already  in  custody,  he  may  be  chaiged  with  indict- 
ment, 277. 
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if  he  ▼olaoUrily  lurrender,  court  my  either  deUin  him  or 
iaaue  proeeu,  277.  .      ,^     . 

all  proceat  from  the  King's  courts  should  be  in  the  King's 

nsme,  277- 
process  from  R.  B.  should  be  dated  by  C.  J.  or  m  vacancy,  by 
senior  judge,  W» 
Swumanf  Proceta. 

in  general,  first  step  is  a  writ  of  capias,  377. 

aU  courts,  having  power  to  try,  may  issue  capias,  277. 

bench-warrant  independent  of  sututes,  277.  

certificate  granted  by  clerk  of  asMze  preparatoiy  to  bench  wiar- 

rant,  277. 
bench  warrant  as  directed  by  statutes,  277. 
wsrrants  to  take  parties  escaping  from  one  part  of  kiDgdom  into 

another,  278. 
process  to  take  party  within  a  city  or  town  cotponte^  379. 
practice  as  to  issuing  bench  warrants,  379. 

when  parties  not  under  recoSfmstancei  prosecutor  may  obtain 

during  sessions  or  as^iies,  379. 
when  parties  under  recognizance  cannot  be  had  during 
session,  279. 
prosecutor   may  bespeak  a  bench  warrant  w  the 

close,  379. 
if  assises  or  sessions  are  over,  and  no  bench  wazraat  be- 
spoke, justice's  warrant  may  be  obtained,  379. 
must  be  grounded  on  certificate  of  imfictment  found,  280. 
warrant  of  judge,  how  directed,  280. 

extends  over  all  BngUnd,  280L 
justice's  warrant  local,  ^0. 
meaning  of  **  next  sessions"  in  the  warrant,  280. 
arrest  under,  280. 

may  be  on  Sunday  in    treason,   felony,  and  breach  of 

peace,  280. 
general  nilea  as  to  arrest  in  other  cases  spply,  380.    (See 

Arre9t.) 
if  defendant  flies  from  county  before  arrest,  proceedings 

should  be  remored  to  K.  B.  280. 
after  arrest,  defendant  must  continue  in  custody  though  cer- 
tiorari issue,  28L 
baU  on  process,  281. 

rules  as  to  bail  in  general  applicable,  381.    (See  JBoiZ.) 
order  made  at  foot  of  warrant  that  there  shall  be  94  or  48 

hours  notice  of  bail,  281. 
24  hours  notice  of  bail  on  30  Geo.  If.  c.  34  281. 
in  general  magistrate  may  require  24  hours  notice  to  ioqnire 

sufficiency  of  bail,  381. 
intention  of  notice,  281. 
in  trifling  misdemeanours,  defendant  at  Urge  in  the  Ib- 

teriffl,  382. 
justice  of  peace  may  talce  bail,  283.  ^ 

if  judge  or  justice  refuse  to  bail,  party  may  be  renaoved 

into  K.B.  383. 
recognizance,  and  not  bond,  taken,  382. 
on  removal  of  proceedings  by  prosecutor,  bail  are  dis« 
provisions  u  to  bail  in  K.  B.  283.  [charged,  288. 

supersedeas  to  process,  383. 
mode  of  obtaining,  383. 
effect  of,  383. 
commitment  on  process,  383. 
Pr9ceu  to  Outlawry. 

great  exactness  requisite  in,  383. 
when  it  may  be  issued,  384. 

in  felonjr,  treason,  mayhem,  &c  384 

in  criminal  informations  lor  misdemeanours,  284. 

seems  to  be  sustainable  fer  any  crime,  384. 
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agftinit  whom  it  may  be  iMued,  384. 

peer  not  liable  to»  except  in  tretaon,  Telonj,  and  breach  of 

peaee»  384. 
peer  liable  to  fbr  treason,  felony,  or  Violent  injuries^  284. 
in&nt  above  fourteen  may  be  outlawed,  ^4. 
women  said  to  be  waived,  not  outlawed,  285. 
what  courts  may  issue,  385. 
courts  at  Westminster,  285. 

K.  B.  either  on  original  indictment,  or  one  removed  by  cer- 
tiorari, 385. 
justices  of  Oyer  and  Terminer,  385. 
justices  of  peace,  385. 

said  cannot  issue  capias  utlagatum,  385. 
into  what  counties  it  extends,  285. 

K.  B.  may  issue  into  any  part  of  England,  and  bow,  385. 
justices  assigned  to  hear  and  determine  may  issue  into  any 

county,  285. 
doubt  as  to  power  of  justices  of  peace  to  issue  into  any 

county,  385. 
at  common  law,  process  issued  into  county  only  where  venue 
laid,  385. 
inconvenience  resulting  from  this  practice,  385. 
obviated  by  6  Hen.  YI.  c.  1.  aa  to  K.  B.  385. 
obviated  by  8  Hen.  VI.  c.  10.  as  to  other  courts,  385. 
distinct  provision  as  to  Chester,  386. 
obviated  by  10  Hen.  VI.  c  6.  as  to  indictments  by  cer* 

tiorari,  386. 
construction  and  meaning  of  these  statutes,  S8& 
why  better  to  avoid  two  writs  by  naming  defendant  as  of 
the  place  where  the  crime  occurrS>  386. 
various  stsffes  of,  S8& 

in  misdemeanours,  386. 

venire  facias  ad  respondendum,  38r. 
when  made  returnable,  3^. 
proper  process  against  parish  for  not  repairing,  387. 
distringas  and  alias,  387. 
capias,  387. 

three  successive  writs  of  in  misdemeanours,  387. 
in  outlawry,  after  judgement,  one  writ  suffident,  387. 
one  sufficient  in  treason  or  felony,  though  usual  to  issue 

three,  387« 
if  with  anon  omittas,  387. 
sheriffs  may  enter  any  liberty  to  execute,  388. 
must  be  in  the  kind's  name,  and  wiUi  the  seal,  388. 
must  be  tested  by  chief  of  the  court  whence  it  issues.  388. 
atia8,38a 

issues  on  return  oCnon  est  inventus,  388. 
directed  by  35  Edw.  UL  when  at  sessions,  388. 
35  Edw.  111.  does  not  iMpply  to  superior  courts,  388. 
usual  in  cases  not  affected  by  act  but  differs  in 
form,  388. 
pluries,  38& 
exigent,  writ  of,  388. 

when  may  be  issued,  388. 

must  be  directed  to  sfa«riff^  of  county  where  offence  is 

laid,  389. 
form  and  purport  of,  389. 

ought  to  be  at  once  against  accessary  and  principal,  389. 
on  this  defendant  called  at  ^re  successive  county  courts,  389. 
if  any  irregularity,  exigi  facias  de  novo  must  be  issued,  389. 
allocatur  exigent,  when  not  five  courts  before  return,  %B9. 
during  the  process,  how  defendant  may  avoid  outlairryy  389. 
Writ  of  proclamation,  389. 

required  by  31  Elix.  c  3.  in  civil  cases,  389. 
fequiredaiidregulatedby4&5  W.&M.C33.8.4.  389. 
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not  needed  in  oatUwries  ftfler  jiidgBent,3899S90. 
how  mutt  folk>v  direaiont  of  the  «et,  390. 
purport  of,  290. 

when  aecond  writ  of  pfoolamatioB  ittiiedp  390. 
ju^gnent  of  outlawry^  or  wiiver,  390. 

S'ven  by  the  ewonen,  391. 
ity  of  sheriff  to  take  or  outkw  defendant,  S91. 
•ubscnptkm  of  eoroner*!  wune  to,  2^L 
when  oomplcte  sheriff  retumi  the  wbol^  391. 
practice  on  renoval  by  ccfliarari,  291. 
form  of  returns  to  capias  ciigjent  and  procknntioiky  291. 
no  precise  words  requisttCt  391. 
nmst  be  certain,  391. 

mode  when  there  has  been  a  changt  of  shuriffi,  291. 
in  return  to  exigent,  what  eertMOty  tcquisitew  to  place^  291. 
lefbnenoe  to  place  named  before,  t^'^mamepiace,**  sofi* 

cient  in,  392. 
oertaiaj^  aa  to  time  rcquiake  in,  393* 
subscription  of  coroners'  names  to,  292. 
where  two  sherifis  thesingukr  ^^-sqr"  praper,  393. 
name  and  office  of  sheriff  must  be  subscribed  to,293. 
satement  of  defendant's  non-appearance  reqnistlea  29& 
in  return  to  writ  of  procUmation,  mode  of  proclamation 
ahowB,  293. 
if  a  proclamation  be  unneccaaarily  stated,  it  will  not 

prejudice,  293. 
defeult  of  defendant  need  not  beaUegedin,  293. 
Kcord  of  prooeedfinga,  293. 
n  mere  summary,  293. 
great  accuracy  in  drawing  judgments^  293< 
what  record  states,  293, 
statement  of  capias,  293. 
statement  of  exigent,  393. 

aense  of  **  whereupon"  in  ooKnecting  parts  of  record,  394^ 
not  necessary  to  state  that  exigent  was  sealed,  394. 
bow  the  year  of  the  King  must  be  repeated,  294. 
where  each  exaction  must  appear  to  have  been  made,  394 
atatement  where  one  sheriff  defiTered  proceedings  to  sac- 

cessor,  ^95. 
delirery  of  proclamation  three  montha  before  retuni  need  not 

be  expressly  stated,  295. 
statement  of  proclmmation  on  reoord,  39& 
stntesMnt  of  names  of  coroners  m  London  and  elsewhere^  391 
in  caaea  of  felony  and  treason,  295. 

proceedwcB  more  expeditious,  295. 

capias  in  first  instance,  295. 

return  of  sheriff  non  eat  inventus,  29& 

on  return  of  sheriff  exigent  may  issue,  296u 

present  practice  before  judgment  to  issue,  alias  Hid  pfauies 

capiaa,  296. 
when  more  than  one  capias  requiaite,  296. 

against  accessaries,  and  bow  to  proceed  against  theo^ 
persons  indicted  at  sessions,  396.  l^^ 

proceedings  against,  direend  by  35  Bdw.  uL  aL 
sc  14.  296. 
when  defendant  resides  in  one  county,  and  vcniie  in 
another,  397. 
other  proceedhigs,  same  aa  in  felonies,  397. 
all  process  to  outlawry  must  be  Tery  accurate^  297. 
an^  objectian  greatly  faroured,  397. 
obiecuon  cuied  when  partyappean  and  pleads,  397* 
effect  of  misoontinuapce,  ^* 
effect  of  discontinuance,  297. 
how  process  may  be  avoided  by  putting  in  bail,  298. 
outhiwty,  consequences  aqd  punkhment  at,  396. 
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in  capital  oaies  araounti  to  conTiction,  $98. 
if  party  be  taken  ezecation  may  be  inatantly  awarded^  398. 
attainder  and  forfeiture  foHow,  398. 
outlaw  not  Mibjeet  to  severer  piinisbment  than  on  convic- 
tion, 398. 
idea  of  caput  lupinum  exploded,  399. 
any  one  may  arrest  an  outlaw,  399. 
in  misdemeanours  does  not  operate  as  a  oonviction,  399. 
is  punished  as  a  contempt,  399. 
subject  to  forfeiture  and  imprisonment,  399. 
Uke  outlawry  on  civil  process,  399. 
outlaw  incapable  of  suing  or  being  a  juror,  399. 
outlaw  may  be  a  witness^  399. 
may  make  a  will,  999. 

outlawry  may  be  reversed  by  executors,  399. 
outlaw  may  sit  in  the  House  of  Commons,  399. 
outlaw  cannot  become  an  auditor  to  take  accounts,  399. 
cannot  ezeoiie  an  oflbe  in  corporation,  399. 
cannot  redeem  goods  pawned  before  outlawry,  399. 
Proee^t  after  otoUnpryf  399. 

Capias  utiagatum,  399,  300. 

awarded  to  take  outlaw  into  custody,  300. 
granted  on  certificate  of  clerk  of  peace,  300. 
defendant  if  in  court  may  be  taken  without,  300. 
more  usual  to  issue,  300. 
issued  and  filed  in  Crown  Office,  300. 
doors  may  be  broken  on,  300.  [300. 

outlaw  cannot  be  bailed  on  widioat  prosecutor's  consent^ 
how  outlawry  may  be  reversed  or  avoided,  300.    (See  Outlawry,) 
to  iummon  Petit  Jury^  413.     (See  Jury^  Petit,) 
after  verdict,  to  bring  in  defendant  to  receive  sentence,  543. 
PROCLAMATION. 

of  qyex  before  trial,  450. 

need  not  appear  on  record,  45L 
PROCLAMATION,  writ  of,  389.    (See  Proceee  to  Outlawry,) 
PROFESSIOKAl.  CONFIDENCB. 

when  it  prevents  evidence'ihmi  being  given^  594.    (See  Evidence.) 
PROVISO.  ^ 

when  process  may  be  awarded  with,  415.    (See  J^tryf  Petit,^ 
POUCe  OFFICBS,  LONDON.  ^ 

practice  of,  in  issuing  warrants,  35, 
practice  ot\  as  to  time  of  examination,  59' 
pnetice  of  taking  examination  in  a  book  at  Bow  Street,  65. 
practice  of  committing  aeeompiioe  admitted  to  give  evidence,  ^T, 
practice  to  direct  commitment  to  gaoler  onlyf  90. 
form  of  commitment  by,  94. 
POLL'S  CHALLENGE  to.    (See  Jury,  Petit.) 
PRETENCES,  FALSE.    (See  FaHe  Pretencce.) 
PRIVATE  PERSON. 

when  niay,  or  ought  to  arrest    (See  Arrett,) 
PROSECUTION. 

criminal  object  of,  L    (See  Proeecuim',) 

by  whom  to  be  instituted,  1.     (See  Prueeutor.) 

earned  on  in  the  name  of  the  erown,  1. 

oUigationa  to  oommence,  3. 

expense  of,  bow  defi-ayed,  7. 

malicious,  how  punished,  9. 

raodeao(133.  . 

enumerated,  132. 

indictmem,  133.    (See  Indictment.) 

presentment  of  grand  jury,  133.    (See  Pteeentment,) 

coroner's  imyiest,  134.    (See  Coroner.) 

verdict  of  a  jury  in  civil  cause.    (See  Verdict  dvii.) 

information.    (See  Information.) 

presentment  of  jutticct.    (S^t  Pre9€ntment.) 
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PBOSECUTOR,  1. 

who  may  be»  1. 

every  man  in  general  enGtled  to  become,  1. 

not  uaual  for  any,  except  the  party  injured,  to  be,  1. 

when  person  affordiog  opportunity  to  commit  the  offence  iii»y  De»  2. 

a  party,  not  a  creditor,  may  be  a^^ainat  bankrupt  for  not  surrenderiDi^,  2. 

Attorney  General  may  be  by  information,  3. 

if  prosecutor  die  the  prosecution  does  not  abate»  % 

who  are  disqualified  from  becoming,  3. 

obligations  to  beCooie,  2. 

moral  obligations  to  become,  X 
legal  obligatioDs  to  become,  3. 
when  guilty  of  misprision  in  not  becoming,  3. 
when  illegal  f»r  the  prosecutor  to  compromise,  3. 
when  he  may  be  bound  to  prosecute,  3. 

justice  of  the  peace  compelled  to  become  against  highways,  4. 
consubles,  when  compelled  to  become  against  disorderly  houses,  4. 
clerk  of  the  peace  compelled  to  become  against  plunderers  of  wrecks,  4 
judge  may  order  any  person  to  become  for  perjury  before  lum,  4. 
inducements  to  become,  4. 
when  to  become  is  his  only  course,  4. 
when  to  become  is  preferable,  5» 

from  the  rank  of  the  party,  5. 
from  defect  of  evidence,  5. 
prosecutor  may  be  a  witness,  5. 
must  give  up  civil  remedy  when  he  applies  for  infbrmatioii,  5. 
need  not  give  up  Ins  civil  remedy  when  by  indictment,  5. 
when  he  may  be  stopped  by  nolle  prosequi,  5. 
should  not  commence  action  till  indictment  deteimined,  5. 
rewards  and  immunities  be  will  receive*  5. 
he  may  have  restitution  of  stolen  goods,  6. 
at  common  law  only  on  appeal,  6. 
by  statute  on  indictment,  6. 
he  may  have  them  though  sold  in  market  overt,  6. 
when  he  may  be  remunerated  by  defendant's  speaking  with  him,  6. 
may  have  a  third  of  the  fine  in  K.  R  7- 

may  receive  satisfaction  from  defendant  on  mitigation  of  fine,  7. 
reward  to  him  to  be  considered  afterwards,  7.    (See  Mcwanh,) 
when  he  must  bear  the  costs,  7.    (See  Cottt.) 
protection,  liabilitv  of  prosecutor,  8. 

bis  proceedings  must  be  both  malicioas  and  unfounded,  & 

in  felony  no  action  can  be  supported  against  ium  without  record 

of  acquittal,  a 
when  his  oath  in  support  of  the  charge  is  evidence  Car  bin,  8 
no  new  trial  after  verdict  in  his  discharge,  8. 
when  he  may  be  indicted  for  conspiracy,  9. 
PUNISHMENTS. 

of  death,  634.    (See  Death,  Piwuhmmt  o/) 
of  transporution,  642.    (See  TVoiutpotfalMn.) 
of  whipping,  648.    (See  Whipping,) 
of  pUk»ry,  649.    (8ee«fl»ry.) 
of  imprisonment,  651.    (See  JmpmwmaUJ) 
of  fine,  658.    (See  Fine.) 

collateral,  660.  Crolk.  66a 

attorney  convicted  of  clergyable  felony,  may  be  stnwk  off  tbe 

attorney  practising  after  conviction  of  infiunoua  crime  osay  be 

transported,  660.  [660. 

cler^rnun  allowed  clergy  may  be  degraded  m  spiritoal  oomit, 

member  of  parliament  convicted  of  infamous  criiDes  may  be  ez^ 

knight  of  Bath  may  be  degraded,  660.  [pdled,  6601 

PUTTING  OFF  TRIAI*    (See  TnaL) 

QUAKERS. 

cannot  give  evidence  in  criminal  proceedings,  2, 482.    (See  Evidences) 

may  direct  others  to  prosecut^  % 

their  affirmation  no  ground  to  issue  a  warrant,  28. 

a&mstion  camiot  be  KGeired  on  ezanuDatioo^  62. 
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general  diicussion  when  affirmation  may  be  received  and  reaaoni,  403» 
483.    (See  Evidence.) 
QUALIFICATION. 

of  grand  jurors.     (Sec  Jury,  Grand.) 
of  petit  jurors.    (See  Jury,  Petit.) 
QUASHING  INDICTMENT.     (See  rndictment.) 
QUASHING  CAPTION.     (See  Caption.) 
RAPE. 

excluded  from  clergy,  5Sf' 
RECOGNIZANCE. 

to  prosecute  should  be  taken  after  ezammation,  72. 
party  refusing  may  be  committed,  72.  » 

what  is  the  nature  of,  72. 
need  not  be  signed  by  the  party  bound,  72,  73- 
a  matter  of  record,  73.  [7J. 

ibr  extra  costs  when  the  prosecutor  tries  in  adjoining  county  at  large, 
to  give  evidence,  73. 

infants  and  married  women  must  procure  others  to  be  bound  for 
party  reftising  may  be  committed,  72,  73.  [them,  73. 

married  woman  may  be  committed,  73. 
expenses  how  defrayed,  74. 
recognizances  and  examinations  to  be  certified,  74. 
estreating  recognizances,  74 

when  party  is  excused  under,  4  Geo.  HI.  c.  10.,  74.  [74 

when  prosecutor  does  not  try  in  county  at  large  under  38  Geo.  HI.  C,  52c 
of  bail    (See^<u7.) 

to  indict  in  Westminster  fulfilled  by  hidictment  in  Middlesex,  112. 
for  costs  on  Certiorari.     (See  Certiorari.) 
RECORD  OF  JUDGMENT.     (See  Judsrment.) 

when  defendant  entitled  to,  and  how  to  obtain,  374, 681. 
REFERENCE  TO  MASTER.     (See  Judgement,  proceedinge  preparatory  is.) 
sometimes  by  recommendation  of  court  to  avoid 'sentence,  566. 
course  of  proceedings  on,  566. 
RELEAffi. 

efiect  of  in  restoring  competence  to  witness  in  forgery,  489.    (See  Eni- 
REMANET.  [dbice.) 

when  persecution  made  a,  405. 
defendant  not  liable  to  costs  on,  406. 
REPLICATIONS.    (See  Plea,  JJutrefid*  Acquit^  6fr.  and  Spedal  Pleae.) 
REPLY  ON  TRIAL. 

when  allowed,  512.    (See  Trial.) 
REPRIEVE. 

derivation  of,  616. 

ex  mandatio  regis,  617. 

from  mere  pliasure  of  the  crown,  617. 
how  signified,  617. 
how  carried  into  effect,  617. 
ex  arbitrio  judicia,  617. 
'     right  to  grant,  617. 

exists  in  nigh  treason,  617. 
when  it  is  usual  to  grant,  617. 
sometimes  before  judgment,  617.    * 
sometimes  on  condition  of  transportatioii,  618. 
may  be  granted  for  a  time,  or  taken  away,  618. 
ex  necessitate  legis,  618. 

on  ground  of  pregnancy,  618. 
where  law  as  to  derived,  618. 
woman  must  be  quick  with  child  to  claim,  618. 
no  plea  at  trial,  ol  8. 
no  ground  to  arrest  judgment,  618. 
how  to  be  urged,  618. 
how  to  be  tried,  618. 

respite  on  should  be  till  next  sessions,  and  why,  619. 
no  respite  of  right  on  second  pregnancy,  619. 
on  ground  of  nuanity,  619. 
Vol.  I.  5  K 
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no  lunatic  to  be  executed,  and  why,  619,  620. 
bow  may  be  enquire  of,  620. 
bow  lunatic  may  be  afterwards  confined,  630. 
REPUGNANCE.    (Sec  ImUctmtnt.) 
RESCUE. 

what  is  a,  50. 

how  hr  the  party  naust  know  the  prisoner  to  be  in  custody,  52. 
offnice  of  what  degree,  50. 
how  punishable,  51. 
a  fresh  warrant  may  issue  after,  51. 
an  escape  warrant  may  be  obtained  from  C.  J.  51. 
judgment  fdr,  577. 
RESISTANCE  TO  PROCESS, 
l^gal  when  defective,  49. 
when  third  persons  may  interfere,  49. 
when  all  interference  is  illegal,  49. 
officers  may  imprison  a  third  person  opposing  tbem,  49. 
RESTITUTION  OF  STOLEN  GOODS. 

at  common  law  onl>  on  appeal,  6,  664. 

given  on  indictment  by  21  Uen.  VUL  e.ll.s.7.,  664. 

when  may  be,  664. 

not  if  party  has  neglected  bis  duty  to  public,  665. 

will  be,  though  offender  were  not  taken  on  fresh  suit,  665. 

will  be  of  property  taken  from  servant,  665.  [665. 

will  t>e,  thougli  partf  robbed  die,  and  his  executors  prosecute, 

none  where  goods  taken  by  mere  fraud,  666. 

bow.  If  felon  waive  the  goods  in  flight,  666. 

if  sold,  will  be  of  produce  of  them  in  money,  666. 

will  be,  though  sold  in  market  overt,  5,  666. 

rule  does  not  extend  to  affect  intermediate  poss^raorsj  666. 
tsti  be  only  of  things  named  in  indictment,  666,  667. 
boW  to  be  recovered,  667. 

formerly  by  writ  of  restitution,  667. 
now  verbally  by  judges,  667. 

prosecutor  may  take  them  if  he  finds  them  after  conriction,  667. 
if  party  be  pardoned  or  acquitted,  owner  may  support  actkm,  66^. 
owner  cannot  take  goods  before  conviction,  667. 
except  horses  on  paying  for  tliem,  667. 
if  restitutioo  improper,  resiitution  to  be  awarded,  668. 
RETURN  to  wriU,  &c.     (See  Procets.) 
REVENGE. 

ought  not  to  influence  prosecutor,  2. 
not  the  object  of  criminal  prosecutions,  2. 
REVERSAL  OF  ATTAINDER.     (See  Attainder,  Revved  of,-; 
REVERSAL  OF  JUDGMENT.     (See  Jitdtrment,  flevirsal  o/) 
REWARDS.    (See  ImmumUea,) 

inducements  to  prosecute,  5. 
enumeration  of  in 
coining,  668. 
highway  robbery,  668. 
burglary,  668. 

assisting  others  to  stolen  goods,  669. 
stealing  sheep  and  cattle,  669. 
returning  from  transportation,  669. 
resistance  to  custom  officers,  669. 
offences  on  black  act,  669. 
how  to  obtain,  670, 

moT. 

riding  in  a  body  to  quell,  lawful,  16. 
ROBBERY. 

cannot  exist  with  consent  of  party  gric^^ed,  1 . 

how  excluded  from  clergy,  554. 
RULE  FOR  JUDGMENT. 

in  K.  B.  532.     (See  Judgment.) 
RULES  TO  PLEAD. 

none  in  capital  cases,  352. 
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in  nuMlcmcanoiirs  in  K..  B.  whatj  352. 
two  four  day  rules,  352. 
one  four  day  rule  to  join  in  demurrer,  352. 
defendant  has  four  days  to  plead  on  respondeas  ouster,  352. 
practice  of  crown  office  a^  to,  352. 
motion  for,  352. 

judgment  signed  by  default  at  expiration  of,  353. 
will  not  be  set  aside  on  any  terms,  353. 
rules  to  plea4  guilty  on  conviction  of  other  defendants,  when,  353. 
SACRTLEGE. 

excluded  from  clergy*  S57. 
SANCTUARY. 

privilege  of,  abolished,  13. 
plea  of,  361. 
SATISFACTION. 

entry  of  when  king  remits  a  6ne,  662. 

made  on  record  by  attorney  general,  662.  [662. 

in  the  county  by  clerk  of  assize  on  attorney  general's  warrant, 
SCHEDULE.     (Sec  Caption,) 

returned  with  proceedmgs  on  certiorari,  268. 
caption  extracted  from  it,  268. 

must  show  the  names  of  the  jurors  who  found  the  indictment,  273. 
SCILICET,  186. '  (See  Indictment.) 
SCOTCH  COVENANTOR. 

may  be  sworn  afier  the  manner  of  his  sect,  481. 
SEA. 

trial  of  felonies  on. .    (See  Atbmralty  Sessiont.) 
SEARCH  WARRANTS. 

legality  o^  esUblished,  53. 
— — >  at  common  law,  52. 

-—^  by  statute,  51,  58.  \ 

to  search  for  libels  and  private  papers,  illegal,  and  why,  52. 
ran  be  granted  only  on  oallb  53. 
how  to  be  expressed,  5S. 
to  whom  to  be  directed,  53. 
when  may  be  executed,  54. 

should  direct  tiie  goods  to  be  brought  before  a  justice*  53. 
general  search  warrants  when  illegal,  53. 
how  to  be  executed,  53. 

what  variance  from  will  make  the  officer  a  trespasser,  53. 
what  is  to  be  done  with  goods  when  taken,  54. 
what  officers  compelled  to  execute,  59. 
SECRETARY  OF  STATE. 

may  issue  warrant,  21,  22. 
may  commit  without  oath,  27. 

is  not  protected  by  the  statutes  in  indemnifying  justices,  $S, 
may  commit  tor  state  offences,  88. 
SECURITY, 

to  pay  co«ts  in  mitigation  of  fine  by  leave  of  the  court,  good,  7« 
SENTENCE.     (See  Judgment.) 

SESSIONS,  ADMIRALTY.     (See  Admiralty  Setnons.) 
SESSIONS  OF  THE  PEACE. 

general  meaning  of  the  term,  109. 
kinds  of,  enumerated,  109. 
petit  sessions,  what,  110. 
special  sessions,  what,  110. 
general  quarter  sessions,  what,  110. 

at  what  times  it  roust  be  held,  110. 

times  originally  specified  by  2  Hen.  V.  c.  4w,  110. 

how  distinction  of  general  and  quarter  sessions  arose,  110. 

time  of  holding  Michaelmas  Sessions  altered  by  54  Geo.  IIL  c. 

other  sessions  remain  as  before,  HO.  [84.,  110. 

take  place,  in  fact,  at  different  times  and  are  good,  llSl 

times  of  holding  in  Middlesex,  111. 

commission  of  Oyer  and  Terminer  at  Middlesex  Se»9ioiu(,  11 L 
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if  on  oath  it  should  be  so  8Uted»  27. 
copy  of,  how  to  be  »ervcd,  27. 

husband  need  not  be  summoned  on  covpltint  agiinsi  vi&»  37. 
SUBPCENA. 

out  of  Crown  Office,  to  compel  attendance  before  ifrand  juiy*  or  peti! 

jury,  at  assizes,  or  Old  Bailey,  363. 
attachment  for  disobedience  of,  263»  494^ 

at  sessions  to  attend  li^rand  or  petit  jury,  263, 498.  (See  Jury,  Grand.) 
SOBPCEKA  AD  TBSTIPICANDUM,  263, 496.    (See  Bvidemcc.) 
SUBP(£NA  DUCKS  TBCUM,  263, 264,  497.    (See  EvidenceJ) 
SUMMING  UP  EVIDBNCB.  515.    (See  Ttied.) 
SUMMONS.     (See  ArreH) 

of  a  justice  to  supposed  offender,  27. 
SUNT)AY. 

arrest  may  be  made  on,  13. 
SUPERSEDEAS. 

bow  an  arrest  may  be  prevented  by,  27* 
mode  of  entering'  into,  38. 

defendant  should  keep  it  in  bis  possession  to  produce  to  officer,  3& 
form  oC  38. 

legality  of  disputed,  38. 
confined  to  cases  clearly  bailable,  78. 
after  indictment  found.  283. 
to  prevent  outlawry,  289. 
SURPLUSAGE.     (See  /ndicniuffif.) 
TALES.     (See/iiry,P€<ft.) 
TECHNICAL  WORDS.     (See  In^ctment.) 
TIME. 

of  esaminatton  should  not  be  stated  in  warrant,  33. 

what  is  allowed  for  taking  examination,  59. 

in  which  prosecution  ought  to  be  commenced,  131. 

must  be  in  ensuing  sessions  after  coromitment*  without  cause 

shown,  131. 
if  not  court  will  bail  under  Habeas  Corpus  act,  131. 
this  does  not  preclude  the  crown  from  indicting  at  any  time.  132. 
there  is  no  general  statute  of  limitations  in  criminal  cases  132- 
no  length  of  time  will  legalise  a  nuisance,  132. 
anciently  indictments  not  prefetared  till  a  year  and  a  daj  to  &- 

vour  appeal,  132. . 
immediate  prosecution  now  enjoined,  132. 
motives  for  appeal  taken  away,  132. 
treason,  except  against  the  king's  lifi^  most  be  indicted  vitte 

three  years,  132. 
all  proceedings  uiuler  black  act  must  be  within  three  years,  132. 
offences  against  23  Eliz.  cap.  1.  for  not  attending  church  within 

three  years,  132. 
indictments  on  penal  statutes,  lioutation  on,  133. 
information  against  magistrate  must  be  moved  for  wilbia  two 
terms  alter  offence,  132.    (See  hufarmaUm,) 
statement  ol  an  indictment.    (See  indietmaUJ) 
of  trial,  393.    (See  Trial,  Time  •/.) 
of  motion  for  criminal  information,  87,  696. 
TOWER. 

a  legal  state  prison,  88. 
commitment  to  general  good,  90. 
TRANSPORTATION,  PUNISHMENT  OP. 

unknown  to  the  common  law,  642* 

bow  it  arose  in  case  of  abjuration,  642. 

how  first  introduced  and  repealed  as  a  puatahment*  642. 

how  introduced  as  a  condition  of  pardoUy  642. 

alfowed  by  Habeas  Corpus  act,  643. 

introduced  on  allowance  of  clergy,  by  4  CSeo.  L  c.  11,  643. 

regulated  by  6  Geo.  I.  c  23,  643. 

escape  from  provided  agaiH»t  by  16  Geo.  IL  c.  15,  644. 

power  given  to  judges  to  order  party  reprieved  to,  644 

may  be  changed  to  labour  on  the  Thames  by  sUtutCt  64 4^ 
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court  allowed  to  select  pUce  of  by  statute,  645. 

crown  inrested  with  power  to  determine  place  of,  645. 

regulatioos  for  emptojmMnt  of  convicts  in  the  room  of,  645. 

confinement  before  reckoned  as  part  of  time,  645. 

security  given  by  contractors  for  expense  of  regulated,  645. 

further  regulations  as  to,  646- 

regulations  of  New  South  Wales  for  the  purpose  of,  646. 

confinement  to  hard  labour  introduced  instead  of,&46. 

summary  of  law  as  to,  646. 

when  commuted,  647. 

second  sentence  for  pending  first,  647. 

may  commence  after  eipiration  of  first,  or  be  concurrekit  at  dis- 
cretion of  court,  647. 

to  return  firom  capital,  647. 

when  a  condition  of  pardon  defendant  returning  from,  remitted 
to  original  sentence,  647. 

doubt  what  to  be  dpne  when  felony  pardoned  not  capital,  647* 

when  pardoned  on  condition  of  entering  into  recognisance,  only 

recognizance  forfeited,  648. 

poverty  and  ill  health  excase  for  not  leaving  kingdom,  648. 
X  R  A  V  ERSn, 

meaning  of,  395. 
mode  of  putting  off  trial,  395. 
way  in  which  it  is  done,  395. 

after  it  defendant  cannot  be  tried  at  gaol  delivery,  395. 
may  if  be  gave  ten  days  notice  to  prosecutor  before  plea,  395. 
when  improper  in  a  plea,  396. 
TREASON.     (See  ^crf*  Tretuon,) 

party  suspected  of  may  be  arrested.    (Sec  Arrest.) 
party  procuring  the  escape  of  a  traitor,  guilty  of,  50. 
examination  no  evidence  of,  65, 

persons  charged  with  cannot  be  baUed  by  justices,  77,  78. 
general  commitment  for,  j^ood,  91. 

person   regularly  committed    for,   cannot  obtain  habeas  cor- 
pus, 101. 
bail  allowed  in  on  habeas  corpus  after  unreasonable  delay  to 

prosecute,  101. 
cannot  be  tried  at  sessions,  113. 

except  against  the  king's  life  must  be  indicted  within   three 
•  years,  13^. 

copy  of  indictment,  &c.  allowed  in,  329.  (Sec  Copy  of  In- 
dicimenS,) 

two  counsel    allowed   in,  to  make  full   defence,  333.     (Sec 

Trcawn.) 
evidence  in,  476.     (See  Evidence.) 
judgment  in,  572. 

judgment  in  treasons  relating  to  coin,  572,  573, 
forfeiture  on,  593,  595.     (See  ForfHtw^e  ) 
corruption  of  blood  on,  603.    (See  Cdtruption  of  Shod) 
attainder  of  reversed  for  wanting  "  ipso  vivente,"  613. 
TRESPASS. 

action  of,  does  not  lie  when  arrest  is  under  a  warrant.  16. 
TRIAL. 

Time  of,  393. 

in  felonies,  393. 

at  as»izes,  where  bill  is  found,  393.  * 

jurors  returned  to  assizes  for  immediate  trial,  393. 
immediate    in    misdemeanours    when    defendant    in    cus- 
tody, 393. 
felonies  usually  tried  before  misdemeanours,  393. 
in  treason,  fifteen  days  between  arraignment  and  trial,  393. 
in  misdemeanours,  where  defendant  is  not  in  custody,  393. 
.     at  sessions  defendant  at,  cannot  be  compellecf  to  try  when 
bill  found,  393. 
not  U9ual  to  try  at  same  assizes,  394. 
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defendant  cannot  compel  proiecutor  to  try  at  aaine  aa* 

sizes,  394. 
what  done,  where  two  defendants  whose  wiahes  differ,  3SMw 
traverse  allowed  till  nest  sessions  or  assizes,  39^ 
practice  on  midland  circuit,  394 
reasons  for  distinction  between   felonies  and   miadeiaea- 

nours,  394. 
what  misdemeanours  triable  immediately  by  statute,  394. 
mode  of  puttinf^  off  by  traverse,  395.     (See  TraoerweJ) 
will  not  be  fixed  in  capital  case«  unless  defendant  present,  396l 
when  proceedings  are  in  K.  B.  396. 

fifteen  dM'S  space  allowed  for  return  of  jury,  396). 
when  defendant  may  be  tried  at  bar,  396. 
*  when  proceeding^  sent  back  by  Nisi  PriuJH  396. 

conse<]uence8  of,  396. 
in  information,  396. 

bow  trial  may  be  compelled,  396. 
Attorney-General  cannot  be  compelled  bj  defendant 
to  trj^,  396. 
when  original  mdictment  found  in  K.  B.  396, 397. 
,\otice  of,  397. 

defendant  must  give,  after  traverse,  397- 

at  assizes,  397. 

at  sessions,  397. 

when  proceedings  sent  down  firora  Crown  Office^  397. 

justices  at  sessions  may  fix  time  of,  397. 

should  specify  nature  of  offence,  397. 

ahould  be  signed  by  defendant,  and  not  by  his  solicitor,  397- 

should  be  served  personally,  397. 

affidavit  should  be  made  of^  service,  and  why,  397. 

if  prosecutor  cannot  be  fuund,  affidavit  of  that  fact  should  be 

made,  397,  398. 
proceedings  where  prosecutor  cannot  be  found,  398. 
when  recognizance  in  nuisances  will,  be  respited,  398. 
ProceedinffB  preparatortf  to,  398,  399. 
conduct  of  defendant,  399. 

takes  out  copy  of  proceedings,  399. 
sues  out  venire,  399. 
obtains  subpcenas  for  witnessesi  399. 
delivers  venire  to  under  sheriff^  399.  , 

traverse  entered,  399. 

proceedings  at  sessions  and  assizes  similar,  399. 
Putting  off,  399. 

when  may  be,  399. 

in  all  cases  on  sufficient  grounds,  399.  [399. 

even  on  collateral  issues  on  affidavit  of  defendant  ^■n^j'tt', 
what  sufficient  grounds  for,  399. 

libel  intended  to  influence  jury,  399. 

illness  of  defendant's  attorney,  399. 

to  enable  accomplice  to  procure  pardon,  400. 

where  material  witness  is  ignorant  of  the  obl^atioos  oCoaA 

to  instruct  him,  400. 
absence  of  material  witness,  400. 

not  if  witness  was  here  at  time  of  notice  of  trial,  400. 
not  where  witnesses  are  never  Kkely  to  retoitn,  40Ql 
^  may  be  till  interrogatories  answered,  400. 

on  offence  in  India  till  examinations  procured,  400l 

not  without  terms  where  deitndant  haa  beoi  guiltT  of 

laches,  400, 401. 
not  wliere  witness  is  only  to  character,  40L 
mode  of,  401. 

notice  must  be  given  to  opposite  party,  401. 
rule  Nisi  obtained  in  K.  B.  401.  » 

affidavit  of  circumstances,  401. 

when  mtist  state  when  absent  witnesses  expected  to  retim,  401 
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when  need  not  state  time  of  expected' return,  401. 
oath  must  be  positive,  and  not  as  to  belief,  401. 
may  be  general  where  no  ground  to  suspect  imposition,  401. 
should  state  notice  and  its  service,  401. 
how  must  be  framed  where  there  is  cause  of  suspicion,  401. 
must  in  general  be  made  by  the  applicant,  402 
may  in  some  cases  be  made  by  third  persons,  402. 
should  be  made  at  least  two  days  before  time  of  trial,  402. 
seldom  allowed  for  longer  than  nest  term,  or  till  next  assizes,  403. 

may  be  longer  in  some  circumstances,  402. 
when  delayed  till  day  of  trial,  prosecutor  entitled  to  costs  of  day,  402. 
when  party  bound  to  appear  is  ill,  motion  should  be  made  to  court*  402. 
Place  oft  402.     (See  IruUetment  tu  to  ^venue.) 

power  of  K.  B.to  appoint  t)n  certiorari,  402. 
when  in  city  or  town  corporate,  may  be  in  adjoining  county,  403. 
exceptions,  403  [403. 

venue  and  rules  of  proof  remam  the  same  as  befbi^  change,' 
no  strong  evidence  of  partiality  requisite  to  change,  403, 
mode  of  changing,  403. 
affidavit  of  grounds,  403. 
motion  for  nile  to  show  cause,  403. 
•  suggestion  of  partiality  entered  on  the  roll,  403. 

not  traversable,  403. 

reasonable  time  given  to  other  party  to  oppose,  403.    [403. 
how  record  sent  down  from  city  to  ibountylPiUatine  of  Chester' 
when  ofFence  in  Wales  of  course  in  adjoming  county  of  Eng- 
land, 404. 
recognizance  Ibr  extra  costs  under  38  Geo.  m.  c.  52.,  404. 
no  occasion  for  when  indictments  removed  by  certiorari 
after  certiorari  trial  on  civil  side,  404.  [404! 

provirion  as  to  the  lodgings  of  judges  at  assizes  where  cities  ai« 
counties  in  themselves,  404. 
■  -withdrartring  record  before,  406. 

party  must  pay  costs  on,  406. 
/wry  fl*,  407.    (See  /»ry.  Petit.) 
proceedhwB  at,  432. 

oaUing  defendants  to  the  bar,  432.    (See  Jtrraignmem.) 
in  felonies  defendant  already  in  court,  432. 
in  K.  B.  party  brought  in  by  habeas  cotpus  on  side  bar  lule, 
irons  taken  off,  43^.  [432» 

may  be  allowed  to  sit,  433. 
allowed  use  of  pen,  ink,  and  paper,  433. 
peer  no  right  to  sat  covered  in  case  of  misdemeanour,  433. 
defendant  need  not  be  present  in  case  of  misdemeanourst 
calling  petit  jury  at,  433,    (See  /wry.  Petit.)  [433. 

address  to  jury,  433. 

address  to  prisoner  as  to  challehges,  433. 
swearine  jurors,  433. 

jury  cal&d  in  treason  in  order  of  panel,  434.  v' 

now  jury  chosen  from  papers  drawn,  433. 
proceedings  on  misdemeanour  after  traverse,  434. 
challenges  by  prisoner  or  crown.    (See  Jury,  Petit.) 
swearing  and  counting  jury,  449.    (See  /i«ry,  Petit,) 
address  of  clerk  to  jury,  450. 
proclamation  by  crier,  450. 
need  not  appear  on  record,  451. 
juiy  desired  to  look  on  tiie  prisoner*  451. 
indictment  again  read  oyet^  451. 
charge  to  jury  to  inquire,  451. 

not  necessaiy  for  defendant's  appearance  in  misdemeuiour,  452. 
not  necessaiy  to  read  indictment  in  misdemeanour*  and  why.  452. 
iunior  barrister  ^ves  outline  of  pleadings  452. 
leading  counsel  opens  the  case,  and  how,  452. 
witnesses  for  crown  called,  452. 
evidence  for  ciown,  453  to  506.    (See  Evidence,) 

Vol.  I..  5  L 
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priacmer  called  on  for  defence,  509. 

defence^  509. 

prisoner  entitled  to  address  the  juxyy  509. 
not  by  counsel  except  in  treason  aiid  miademeaiioiin^  509. 
in  treason  may  have  two  counsel  to  speak,  509. 
in  felonies  may  luiTe  counsel  to  cross  examine,  509. 
if  without  counsel  court  must  act  ts  counsel  for  him,  509. 
Evidence  for  prisoner,  509.    (See  Evidence.) 
Reply  of  counsel  for  prosecution,  512.  [512. . 

not  in  ^neral,  allowed  where  prisoner  adduces  no  evidence, 

mere  collateral  evidence  will  not  warrant,  512. 

defendant  always  replies  when  he  opens,  512. 

attorney  and  sofidtor  general  may  always  claim,  512. 

solicitor  general  in  treason  may  reserve  himself  for,  512. 
adjournment  from  day  to  day,  513. 

may  be  without  consent,  513. 

how  jury  disposed  of  on,  513« 

how  entered  on  the  record,  513. 
illness  or  death  of  juror  during  trial,  consequences  o(  513. 

in  case  of  must  be  a  fresh  jufy,  513. 

what  done  in  case  of  temporary  illness,  513. 

when  new  panel  returnable  instanter,  513. 

prisoners  may  chaUens^  new  jurors  514. 

if  prisoners  be  taken  ul,  what  to  be  done,  514. 

when  a  single  freah  juror  by  consent,  514. 
no  papers  must  be  delivered  to  juiy  during  trial,  514u 
witbdrawinff  juror,  514. 

may  be  by  consent  to  let  prisoner  into  new  defence,  514. 

not  without  consent  of  prisoner,  514. 

court  ought  not  to  suffer  prisoner'  to  consent  to^  wben  to  ba 
prejudice,  514 

absurd  to  allow  for  defect  of  evidence,  514,  515.     . 

may  be  on  illness  of  witness,  515. 

doubted  whether  it  may  be  on  defect  in  indtctmeat,  515. 

summary  of  decisions  as  to,  515. 

contempts  of  court  during  trial,  515. 

punishanle  in  third  persons,  515. 

defendants  acquitted  may  be  committed  for»  515. 
summing  up  evidence,  515. 

judge  takes  notes  in  order  to,  516. 

advantage  of  JudKc  taking  notes,  516. 

where  several  ddrendants  eiddenoe  should  be  separated  affectiis 
eaclv  516. 
conduct  of  jurors  in  considering  verdict,  516.    (See  Jwy^  J^etit,) 
asking  iury  as  to  verdict,  5ia 

now  jury  called  over,  518. 

juiy  depute  foreman  to  answer  for  them»  518. 

address  of  clerk,  518. 

mode  of  delivering  verdict,  519. 

mode  of  entering  verdict  on  record,  519. 
verdict  given.    (See  Verdict) 

when  jury  may  be  sent  to  reconsider  verdict,  528.    (See  Verdict.) 
proceedings  on  conviction,  529^ 

prisoner  set  aside  till  judgment,  529. 

another  indictment  preferred  when  ancat  of  judgment  is  ex- 
pected, 529. 
proceedings  on  acquittal  529. 

acquittal  on  meritEi  an  entire  disehaise^  529. 

action  may  be  brought  after  bon4  fide  acquittal,  539. 

distinctioa  between  the  civil  and  commoii  law  as  tab  529. 

prisoner  setailibeHv  unkas. legal  grounds  of  detainer,  539. 

former^  prisoner  migfat  be  bound  lo  good  behaviour,  539. 
not  present  practice,  and  why,  5S)k 

when  prisoner  may  be  detained^  539^. 
when  acquittal  on  BMkter  of  foni*  530. 
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when  renewal  of  offence,  530. 
when  acquittal  of  inaanity,  530. 
not  for  fees,  530. 
ancient  in<}uiry  by  jury  as  to  party  g^ty,  530,  531. 

laid  aside,  531. 
costs  to  defendant  on  information  in  K.  B.  531. 
JSTeof  Trial,  533.     (See  JVev  'PriaL) 
TRIAL  AT  BAR. 

in  misdemeanour  when  allowed,  405. 
when  on  application  of  attorney-general,  405. 
in  capital  cases  not  granted  unless  defendant  is  present,  405. 
never  unless  in  cases  of  neceanty,  405. 
may  still  be  though  jury  defectiye  on  time  appointed,  405. 
TUMBREL. 

what,  649.    {SeeP»£tery.) 
TYBURN  TICKET.     (See  ImmunUUf,) 
USURY. 

sessions  have  no  jurisdiction  over,  115. 
VACATING  JUDGMENT.     (See  Judgment,) 

when  may  be,  589. 
VAGRANT.  [class,  54. 

ofRcers  can  only  search  suspected  places  for  and  take  persons  of  that 
VARIANCE.     (See  Indictment,) 
VENIRE.     (See  Proceta.) 

for  petit  jury.     (See  Jury,  Petit.) 
VENUE.     (See  Indicttnent.) 

in  action  against  justice  must  be  laid  in  proper  county,  SS, 
VENIRE  FACIAS  DB  NOVO.     (See  J^eto  Trial.) 

proper  after  special  verdict  to  obtain  new  tnal,  533. 
ancient  proceedings  before  motion  for  new  trial,  533. 
difference  between  and  new  trial,  533. 
when  may  be  obtained,  533. 
VERDICT. 

how  it  must  be  p^veii,  519. 

in  all  capital  cases  and  felonies,  openly,  519. 
in  inferior  offences,  may  be  privy,  519. 
by  consent,  may  be  at  judge's  house,  519. 
kind  of  verdict  which  may  be  given,  530# 
general,  530. 

when  jury  may  find,  520. 
case  of  libek,  520. 
partial,  520. 

convicting  of  part  and  acquitting  of  part,  how,  520. 
convicting  of  inferior  and  acquitting  of  higher  offence*  521. 
instances  of,  520,  521. 

not  for  misdemeanour  on  indictment  of  felony,  and  why, 
never  as  for  a  trespass,  522.  [5&. 

never  of  petit  treason  on  indictment  of  murder,  and  why» 

522. 
when  offence  appears  higher,  another  indictment  should  be 

framed,  522. 
entire  judgment  may  be  given  when  sone  counts  bad,  alter 
general  verdict,  522. 
reason  of  difference  between  civil  and  criminal  cases, 
539. 
no  judgment  on  part  of  count  when  whole  found,  522. 
acquitting  some  defendants  and  convicting  others,  533- 

principal  in  second  degree  may  be  convicted  when  prin- 
cipal in  Arst  acquitted,  523. 
one  cannot  be  found  guilty  of  riot  or  conspiracy  at  by 

him  alone,  523. 
may  be  where  laid  as  with  others  anknown,  523* 
may  be  where  others  do  not  come  in  to  be  tried,  583. 
if  principal  be  acquitted,  accessary  must  be  also,  533. 
when  severml  may  be  nmnd  goi&ty  in  difKorent  degrees,  533. 
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VERHIGT— ^c«n<ifiiiedl} 

when  not,  523. 

mude  of  entering  partitl  verdict,  523, 524.         ,    _^     , 
whether  ••  not  guiUy*  of  part  and  *  guilty**   of   tbe  re- 
sidue, 524 
minute,  a  mere  memorandum  for  officer,  524. 
ipedal,  524. 

i'ury  may  in  kny  case  Aid,  524. 
Brmcrly  obUged  to  find  where  a  kiUing  was  per  infortB- 
nium,  524. 
not  where  there  was  no  blame,  525. 
now  usual  to  give  general  verdict  of  acqmttal*  535 
form  of,  525. 

no  technical  words  requisite,  525. 
must  stste  facts  not  evidence,  525. 
must  find  all  facts  of  the  offence,  525. 
court  cannot  aupply  defects  in,  525. 
instance  in  murder,  525. 
instance  in  robbery,  526. 
instance  in  usury,  526i 
need  not  exactly  agree  with  indictment,  52& 
instances  of  immaterial  variance,  526. 
fiict  transitory  may  be  found  at  true  place,  526. 
nothing  essential  to  the  charge  must  be  found  ort 
of  couQty,  526. 
time  and  place  must  be  correctly  stated,  5S6l 
all  material  facts  found  within  the  county,  536. 
bets  will  be  taken  as  having  occurred  in  the  order  th^ 

are  stated,  527. 
legal  conclusion  unneoestary,  527. 
if  superfluous  matter  introduced,  court  will  re|eit 
cannot  be  amended  in  substance,  527.  [it,  527. 

when  may  be  amended  in  form,  527. 
may  be  made  to  correspond  with  manifest  intcDt  of 

jury,  527. 
when  argued,  defendant  need  not  be  present,  127. 
iudgincnt  on  when  may  be  for  part,  527. 
«       judgment  on  cannot  be  for  misdemeanour  on  indjctmat 
of  felony,  527. 
when  no  judgment  can  be  given  on,  party  may  be  r^ 

indicted,  528. 
when  verdict  imperfect,  venire  fiidas  de  novo  in  nia- 
demeanours,  528i 
not  in  capital  cases,  528. 
discbar^  on  imperfect  verdict  no  bar  to  another  pnat- 
cuUon,  528. 
general  with  special  case,  528. 

advantage  of  in  point  of  expense,  528. 
writ  of  error  lost  by,  528. 
state  facts  only  on  recon))  528. 
refers  to  court  both  facts  and  evidence,  528. 
in  substance  does  not  differ  from  special  verdict,  5261 
K.  B.  will  not  take  cognixanee  of  when  reserved  on  indict- 
ment from  sessions,  528. 
will,  on  removal  of  conviction,  528. 
when  jury  may  be  sent  to  reconsider,  5S8. 

when  there  is  evident  mistake  or  partiality,  529. 
when  finding  is  repugnant,  529. 
sddom  after  acquittal,  529. 

jury  may  voluntarily  amend  verdict  before  veoorded,  529  j 
no  amendment  after  verdict  recorded,  529. 
error  in  farm  in  verdict  may  be  set  right,  529, 
removal  of  verdict  into  K.  B.  529. 
VEBDICT  CrVIL. 

when  may  be  tbe  foundation  of  a  criminal  proceedinr,  1S5. 
formerly  in  action  of  trespaat  de  uxore  raptd,  lS5. 
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YBBOICT,  ClVIL^iconUfttied.) 

in  an  action  for  takine  j^ds  lf)^Ty  find  it  felonious,  136. 

in  action  of  slandery^f  justification  it  found  to  be  true,  136. 

must  be  in  tome  court  baying  competent  jurisdiction  to  try,  136. 
VI  ET  ARMIS.    (See  Indictment.) 
VIEW.  ^ 

cannot  be  granted  at  assizes,  392. 

proceedings  removed  by  certiorari  to^obtain«393. 

power  of  granting  in  civil  cases,  392. 

may  be  in  case  of  nuisance,  393. 

not  for  peijury,  393. 

rules  as  to,  in  civil  cases,  applicable,  393. 
VISNE.    (See  Im&ctment,  Venue.) 
WALES.  ' 

venue  in  offences  arising  in.    (Sec  Itu&ctmewt.) 

WABBANT.    (See  JStrreet,) 

oflTender  may  be  apprehended  by,  before  indictment,  9. 

onender  may  be  charged  crimmally  by,  when  in  custody  at  a  ciyii 

suit,  9 
offender  cannot  be  taken  out  of  the  custody  of  the  court  by,  9. 
when  justice  may  issue  it  by  statute,  11. 

may  be  iHued  by  whenever  Jurisdiction  is  given  over  the  offence,  11. 
not  usual  to  issue  it  for  a  private  libel  or  perjuiy,  H* 
may  be  issued  by  a  beqcb  of  justices  for  perjury,  11. 
always  issued  for  attempts  to  commit  felony,  12. 
formerly  thought  it  could  issue  only  on  the  magistrate's  own  suspi- 
cion, 12. 
may  now  be  granted  on  the  testimony  of  others,  12. 
may  be  isHued  against  offenders  at  sea,  12. 
may  be  issued  against  offenders  in  Ireland,  or  Ibfj^gn  parts,  12. 
reasons  why  it  should  be  allowed,  12. 
why  it  is  better  to  act  under  it,  13,  25, 27. 
constable  should  ii'  possible  procure  it,  19. 
magistrate  when  a  witness  ought  not  tu  grants  21. 
secretanr  of  state  and  coroner  may  issue,  21. 
mode  of  obtaining,  26.  ^ 

when  summons  is  preferable  to,  26.    (See  Summ0u.) 

on  what  evidence  a  warrant  may  be  granted,  27. 

secreury  of  state  may  commit  without  oath,  27. 

justice  of  peace  must  proceed  on  view  or  oath,  27. 

duty  of  justices  in  this  case,  28. 

if  magistrate  ^rant  it  without  grounds  he  will  be  a  trespasier,  28. 

cannot  grant  it  on  Quaker's  affirmation,  28. 

roust  take  all  charges  in  writing,  28.  ' ' 

but  the  affidavit  betbre  justice  does  not  lequiK  stamping,  28. 
by  whom  s  warrant  may  be  granted,  28. 
power  of  justices  to  grant,  28. 

Sower  to  grant  for  offences  committed  elsewhere,  28,  29. 
acking  warrants  extends  the  jurisdiction  of  magistrates,  29. 
powers  of  the  London  police  officers  to  fine,  29. 
may  be  avoided  by  a  supersedeas,  29.    (See  Supenedeae.) 
magistrate  should  not  grant  when  he  is  a  witness,  29- 
a  judge  of  K.  B.  may  issue  to  any  part  of  England  or  Wales,  30. 
judge's  warrant  usually  direcU  the  party  to  betaken  to  some  neighbour- 
ing justice,  30. 
judge's  warrant  tested  generally  BngUnd,  30. 
statutable  power  of  judges  to  issue  warrants,  30,  31. 
to  whom  a  warrant  is  to  be  directed,  31. 
may  be  to  any  one,  31. 

more  advisable  to  direct  it  to  the  oonsUble  of  the  prednct,  31. 
justice  vuumf  a  warrant  under,  must  direct  to  a  constable,  and 
not  sheriff,  31. 
form  and  requisites  of  wsrrant,  31. 

must  be  in  writing  and  signed,  31. 
whether  it  must  be  under  seal,  3L 
ihould  set  out  the  day  and  yeftr»  but  need  not  the  places  31. 
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WARBANT— (cofi«lttti«<;.) 

count)  must  be  stated  m  the  niaiipii,  32. 

jud|^8  warrant  dated  Engfawd,  juatkes  of  his  own  comtjr,  32. 

need  not  be  returnable  at  a  time  or  place  ceitain,  32. 

may  be  eitber  in  the  name  of  the  king  or  the  justice,  32. 

alwa}'8  in  the  king's  nsme  after  indictment,  32. 

may  be  either  general.or  special  in  its  retum»  32.  1 

if  general  the  oflicef  may  bring  die  prisoner  belbre  whom  be 

pleases,  32.  , 

name  of  the  party  taken  how  to  be  stated,  32.  f 

how  party,  when  name  unknown,  may  be  described,  32.  , 

no  addition  needed,  32. 

effects  of  mistake  in  the  name,  32.  | 

regular,  tliough  the  name  be  inserted  after  the  signature,  32. 

should  be  against  a  married  woman  alone,  if  alone  guilty,  33. 

need  not  nor  ought  to  state  the  time  when  the  prisoner  is  to  be 
examined,  &. 

how  far  the  offence  must  be  set  forth,  33,  34. 

general  «  arrants  to  apprehend  all  suspected  persons  ille^,  34. 

wamnts  to  apprehend  all  persons  suspected  of  a  crime  iU^;a}, 
34. 

wamnts  to  take  up  disorderly  people  exceptiona,  34. 

better  to  state  the  offence,  34. 

particular  circumstances  need  not  be  shown,  34. 

indorsement  of  ** not  bailable,"  on  the  warrant,  35. 

form  of  warrant  in  the  London  police  offices,  35. 

form  in  the  country,  35. 
deliveiy  of  to  the  officer  with  fee,  36. 
allowance  of  expenses  to  high  and  bpecial  constables^  36. 
indemnification  to  constables  out  of  the  parish  rates,  36. 
consequences  of  death  in  the  execution  of  a  defectire  wairant,  36. 
backing  the  warrant,  36.  [county,  36. 

formerly  there  ought  to  have  been  a  separate  waznnt  for  every 
provisions  of  24  Geo.  U.  c.  55.  36,  37, 

regulations  where  the  party  has  escaped  from  one  part  of  the 
kingdom  to  another,  37. 
how  the  warrant  may  be  superseded,  38.    (See  SvpcnedcM.^ 
how  the  warrant  is  to  be  executed,  38,  41.    (See  Arrets} 
of  commitments  till  examination,  59.    (See  Exttminatimi,) 
Bench  Wsnant,  and  other  warrants  after  indictment  found.    (See  Pn- 
cett.) 

WATCHMEN. 

genera^  power  of,  to  arrest  offenders,  14. 
may  detain  a  suspicious  night-walker,  20. 
may  arrest  persons  suspected  of  felony,  20. 

having  taken  a  party  may  either  deliver  him  to  constable,  or  take  him 
to  a  prison,  20. 

WESTMINSTER  SESSIONS.  (See  Sessi<nu  of  the  Peace,  MiddlaeK  &tOMt.) 
take  cognizance  of  offences  in  St  Martin's  le  Grand,  111. 
transmit  indictments  to  the  Old  Bailey,  111. 
party  bound  to  indict  at  may  indict  in  ^fiddlesex^  112. 

WrTHDRAWlNG  JUROR, 

when  may  be  done,  614.    (See  Trial,) 

WITNESSES.     (See  E'uidence^ 

on  examination.    (See  Examinatiofi.) 

of  defendant  to  be  examined  on  oath,  64. 

before  the  grand  jury.    (See  Junfy  Grand.) 

exceptions  to,  479. 

mode  of  compelling  attendance  of,  496.     (See  Etddence,). 

costs  of,  499,  500.     (See  Boidence.) 

liabihty  for  non  atttendance,  500. 

protection  to,  501. 

now  sworn,  502. 

how  examined,  50^. 
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WHIPPINjG^  PUNISHMENT  OF. 

not  indOicted  on  persons  of  condition,  648. 

sentence  of,  on  Titus  Gates,  illegal,  648. 

in^txluced  on  allowance  of  clergy,  648. 

must,  when  private,  be  in  the  presence  of  three  persons  of  same  sex, 

inflicted  for  oiffences  implying  meanness,  648.  [648. 

WBECK  PLUNDERING. 

must  be  prosecuted  by  clerk  of  the  peace,  4.    * 

WRITS.     (See  Warranta,  Procen.) 
of  association,  121. 
of  si  non  omnes,  121. 
of  capias.     (See  Capiat,) 
of  exigent.    (See  Outlawry.) 
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